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CASES 


ARGUED    AND    DETBEMINBD 


IN   THE 

COUET    OF    APPEALS 


OP 


MARYLAND. 


DECEMBER  TERM,  1838. 

•  OsBOUBNE  and  Scott,  Adm'rs  of  Thomas  Osboubne  vs. 

The  State,  use  of  John  Pabean,  Executor  of  Rich-         * 
AED  GBAHAM.^December,  1838. 

The  Acts  of  1805,  ch.  110,  1807,  ch.  150,  and  1808,  ch.  71,  under  which  the 
appearance  bonds  of  insolvent  debtors  are  taken,  prescribe  no  time  or 
times  at  which  the  appearance  of  the  insolvent  is  to  be  made.  This  is 
left  to  the  discretion  of  the  Court,  or  the  Judges,  and  the  insolvent  is 
bound  to  appear  on  the  day  mentioned  in  the  condition  of  his  bond,  or 
it  will  be  forfeited,  though  he  may  appear  on  some  day  during  the  same 
term  of  the  Court  mentioned  in  said  condition,  (a) 

The  time  mentioned  in  the  condition  of  such  a  bond,  is  an  explicit  desig- 
nation of  the  day  for  the  appearance  of  the  insolvent,  and  not  merely 
descriptive  of  the  term  of  the  Court,  by  designating  the  day  of  its  com- 
mencement. 

Appeal  from  Prince  George's  County  Court.  This  was  an  action 
of  debt,  brought  against  the  administrators  of  Thomas  Osboume  on 
the  19tb  day  of  June,  1834,  upon  the  bond  of  Henry  A.  Callis, 
Thomas  Osboume  and  George  A.  Lanban,  to  the  State,  reciting  that 
the  said  Callis  has  petitioned  the  Judges  of  Prince  George's  County 
Court  for  the  benefit  of  the  insolvent  laws,  and  conditioned  that  he 
•should,  well  and  truly  appear  before  said  Court,  on  the  sec- 
ond  Monday  of  October  next,  to  answer  any  allegations  which  ** 
may  be  made  by  bis  creditors,  then,  &c.    This  bond  was  dated  22d 

(a)  Cited  in  State  vs.  Reaney^  18  Md.  1^0. 
1  10  G.  &  J. 
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April,  1825.  The  defendant  pleaded  general  performance.  The  re- 
plication alleged  the  application  of  Callis  on  the  23d  April,  1825,  for 
reliei^— his  release  on  giving  bond :  the  bond  declared  upon,  and  then 
farther  alleged,  that  the  said  Callis  did  not  make  his  personal  ap- 
pearance before  the  Prince  George's  County  Court,  on  the  2d  Monday 
of  October  then  next,  in  conformity  with  the  said  bond ;  and  that 
Eichard  Graham,  testator  of  John  Parran,  was  a  judgment  creditor 
of  said  Callis,  hindered  and  delayed  in  the  recovery  of  his  debt  by 
reason  of  his  said  discharge. 

The  rejoinder  alleged  that  said  Callis  did  make  his  personal  ap- 
pearance in  Prince  George's  County  Court  on  the  2d  Monday  of  Oc- 
tober, 1825,  and  remained  therein  until  duly  and  legally  discharged 
therefrom  by  the  Court,  and  this  they  pray  may  be  inquired  of  by 
the  record,  &c.  On  this  issue  was  joined.  Errors  of  pleading  were 
waived  by  both  parties. 

It  was  admitted  by  the  parties  that  Henry  A.  Callis  petitioned  the 
Judges  of  Prince  George's  County  Court,  for  the  benefit  of  the  insol- 
vent laws  of  Maryland,  on  the  23d  April,  1825,  and  that  a  personal 
discharge  was  granted  the  said  insolvent  on  that  day,  when  the 
bond  on  which  the  present  action  is  brought  was  approved  by  the 
Judge  who  granted  the  said  personal  discharge,  and  was  filed  among 
the  proceedings  connected  with  the  application  of  said  insolvent.  It 
is  farther  admitted,  that  the  second  Monday  of  October  in  the  year 
1825,  the  term  of  the  Court  at  which  the  said  insolvent  was  by  the 
condition  of  his  bond  to  appear  to  answer  the  allegations  of  his  cred- 
itors, was  the  13th  day  of  the  same  month,  and  that  the  said  insol- 
vent did  not  appear;  but  that  he  did  appear  on  the  16th  of  the  same 
month  during  the  said  term  of  the  Court;  when  his  appearance  was 
noted  upon  the  minutes  of  the  Court,  and  the  time  for  his  personal 
appearance  extended  to  the  next  succeeding  term  of  the  said  Court, 
^  being  the  April  Term,  1826,  which  commenced  on  the  3d  of 
^  *  the  month,  and  that  the  insolvent  appeared  on  the  14th  day 
of  said  month,  during  said  term,  took  the  required  oath,  and  was 
fully  discharged  from  his  debts  according  to  the  provisions  of  the 
insolvent  law  of  this  State.  It  is  further  admitted,  that  the  judg- 
ment set  forth  in  the  plaintiflPs  replication  was  recovered  against  the 
said  Henry  A.  Callis  at  the  time  and  for  the  amount  and  with  the 
release  and  costs,  as  therein  stated,  and  is  still  due  and  unsatisfied. 
It  is  further  admitted  that  no  allegations  were  filed  against  the  said 
Callis  by  any  of  his  creditors,  and  that  the  schedule  filed  with  his 
aforesaid  petition  contains  no  property  or  debts  of  any  description. 
Upon  the  preceding  statement  it  is  agreed  that  if  the  Court  should 
be  of  opinion  that  the  plaintiff  is  entitled  to  recover,  upon  the  bond 
upon  which  this  action  is  brought,  that  then  judgment  shall  be  en- 
tered for  the  plaintiff  for  the  claim  as  set  forth  in  his  replication,  to 
be  released  upon  the  payment  of  his  proportion  of  assets  of  the  said 
Osboume,  now  in  the  hands  of  the  defendants,  or  which  may  here- 
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after  come  to  their  hands ;  but  if  the  Gonrt  shoald  be  of  opinion  that 
the  plaintiff  is  not  entitled  to  recover,  then  the  judgment  shall  be 
rendered  for  the  defendants,  with  liberty  to  either  party  to  appeal  or 
prosecnte  a  writ  of  error  to  the  Court  of  Appeals. 

Upon  this  statement  the  County  Court  rendered  judgment  for  the 
plaintiff,  and  the  defendants  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Abchkb,  Dob- 
set,  Chambebs,  and  Spenoe,  J  J. 

J.  Johnsofij  for  the  appellant,  contended :  1.  That  in  contempla- 
tion of  law,  the  whole  term  is  but  one  day,  and  that  an  appearance 
therefore  during  the  term,  is  in  legal  effect,  an  appearance  on  the 
first  day  of  the  term. 

2.  That  having  appeared  during  the  term,  and  the  Court  having 
extended  the  time  for  his  re-appearance  to  the  next  succeeding  term, 
operates  an  enlargement  of  the  condition  of  the  bond,  so  as  to  make 
an  appearance  at  such  succeeding  term,  a  compliance  therewith. 

3.  That  the  insolvent,  having  obtained  his  final  discharge,  is  re- 
leased from  responsibility  to  his  creditors,  and  that  consequently, 
the  claim  is  extinguished,  which  the  plaintiff  is  seeking  to  enforce 
against  the  bond. 

He  cited  in  the  argument  6  Jcu:.  L.  D.  212 ;  Wynne  vs.  Wynne,  1 
WiUon  Rep.  37;  Kimted  vs.  The  State,  1  0.  db  J.  249;  Act  1805,  ch. 
110,  sec.  11 ;  1  Law  Lib.  2 ;  1  Law  Lib.  123. 

T.  F.  Bowie,  for  the  appellee,  *  cited  Act  of  1805,  ch.  110, 
sec.  11;  1815,  ch.  122,  sec.  1;  1  Law  Lib.  122,  123;  Buel  vs.         * 
Gordon,  6  John.  Rep.  126 ;  Macdonald  vs.  Bovington,  4  Term  Rep. 
825 ;  Page  vs.  Bussell,  2  Mart.  c&  Sel  551 ;  1  Law  Lib.  107 ;  Cour  vs. 
Whitaker,  2  John.  Cases,  280. 

Dobsey,  J.  delivered  the  opinion  of  the  Court.  The  only  ques- 
tion which  we  are  required  to  determine  in  this  case  is,  does  the 
appearance  of  the  insolvent  petitioner  at  a  day  subsequent  to  that 
specified  in  the  bond  for  his  appearance,  but  during  the  same  term 
of  the  County  Court,  operate  in  law  as  a  performance  of  the  condi- 
tion of  the  bond.  Those  clauses  in  the  Acts  of  Assembly  of  1805, 
ch.  110 ;  1807,  ch.  150 ;  and  1808,  ch.  71 ;  under  which  the  appear- 
ance bonds  of  insolvent  debtors  are  taken,  prescribe  no  time  or  times 
at  which  the  appearance  of  the  insolvent  is  to  be  made,  but  leave  it 
t.o  the  discretion  of  the  County  Court,  or  the  Judges  thereof.  The 
first,  the  last,  or  any  intermediate  day  of  the  term,  may  be  selected. 
There  is  nothing  in  the  nature  of  the  bond,  or  the  expressions  used 
in  it,  that  would  justify  the  Court  in  giving  to  it  a  construction  in- 
consistent with  its  express,  unequivocal  import.  If,  as  has  been 
urged,  the  day  of  appearance  so  explicitly  directed  in  the  bond,  is  to 
be  modified  and  changed  by  the  legal  fiction  (adopted  for  some  pur- 
poses,) which  makes  the  proceedings  of  the  Court  relate  back  to  the 
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first  day  of  the  term,  which  is  therefore  regarded  as  if  but  one  day's 
duration,  so  as  to  mean  any  subseqaent  day  of  the  term,  with  the 
same  propriety  had  the  day  of  appearance  been  fixed  for  the  foarth 
day  of  the  term,  it  might  be  insisted  that  an  appearance  on  the  first 
day  of  the  term  would  be  a  performance  of  the  condition  of  the  bond. 
By  authorizing  the  Court,  or  Judge,  as  the  case  might  be,  to  direct 
the  time  when  the  insolvent  should  appear  to  answer  the  allegations 
of  his  creditors,  the  Legislature  designed  that  the  appearance  should 
^  take  place  on  the  day  appointed,  and  *  not  at  any  subsequent 
^  day  of  the  term.  But  it  is  insisted,  that  the  bond  for  the  ap- 
pearance of  an  insolvent  is  in  efi'ect  the  same  as  a  bail  bond,  the  for- 
feiture of  the  latter  of  which,  it  is  asserted,  is  saved  by  an  appear- 
ance at  any  time  during  the  term.  For  this  assertion  as  to  a  bail 
bond  no  authority  has  been  referred  to,  and  from  the  constant  habit 
of  our  Courts,  to  forfeit  recognizances,  where  the  recognizors  do  not 
appear,  when  called  at  the  commencement,  or  any  other  period  of 
the  term,  it  is  not  so  certain  that  any  such  authority  could  be  found. 
But  be  this  as  it  may,  it  would  not  affect  our  opinion  in  the  case  be- 
fore us.  The  condition  of  the  ordinary  bail  bond  differs  in  terms 
from  that  now  before  us,  in  reference  to  the  question  now  under  con- 
sideration. The  condition  of  the  bail  bond  is,  that  the  principal  ob- 
ligor make  his  personal  appearance  before  the Couojty  Court 

to  be  held  at on  the day  of next,  (stating  the 

day,  month,  and  place,  prescribed  for  the  meeting  of  the  Court.)  To 
such  a  bond  it  might  with  some  plausibility  be  contended,  that  the 
statement  of  the  day  and  place  was  not  inserted,  as  fixing  the  time 
and  place  at  which  the  appearance  was  to  be  entered,  but  as  descrip- 
tive of  the  time  and  place  of  holding  the  County  Court,  at  which  the 
party  was  bound  to  appear;  and  consequently,  that  an  appearance 
on  any  day  of  the  term  would  be  a  compliance  with  the  condition  of 
the  bond.  But  the  time  specified  in  the  condition  of  the  bond  before 
us  is  an  explicit  designation  of  the  day  for  the  appearance  of  the  in- 
solvent, and  cannot  be  regarded  as  merely  descriptive  of  the  term  of 
the  Court  by  designating  the  day  of  its  commencement.  The  condi- 
tion of  the  bail  bond  herein  before  stated,  is  substantially  conforma- 
ble to  those  ordinarily  used  in  Maryland,  a  precedent  for  which  may 
be  seen  in  1  Ear,  Ent  17.  It  is  true,  that  in  1  Evans*  Ear.  Ent  49, 
we  find  a  precedent  for  the  condition  of  a  bail  bond  as  regards  the 
time  for  the  parties'  appearance,  identical  with  the  insolvent's  bond 
in  question ;  but  we  are  not  aware  that  it  has  been  followed  as  a  pre- 
cedent for  bail  bonds  in  Maryland,  and  we  feel  well  assured,  if  it  has, 
that  it  has  never  •  judicially  received  that  interpretation, 
*  which  has  been  assumed  for  bail  bonds  in  the  argument  of 

the  counsel  for  the  appellant  in  this  cause. 
Concurring  with  the  County  Court.  Jftdgment  affirmed. 
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the  instmotion  given  by  the  Court  is  of  such  a  character  as  probably 
diminish  or  increase  the  quantum  of  damages,  the  unsuccessful  party 
entitled  to  his  exception. 

i  conveyance  must  either  on  its  face,  or  by  words  of  reference,  give  to 

a  subject  intended  to  be  conveyed,  such  a  description  as  to  identify  it. 
If  it  be  land,  it  must  be  such  as  to  afford  the  means  of  locating  it.  (a) 

The  deed  of  a  trustee  acting  under  a  Chancery  decree,  is  subject  to  the  same 
law,  nor  can  it  convey  more  than  the  decree  or  order  has  authorised  him 
to  convey.  (2>) 

And  such  a  deed  will  not  pass  to  the  purchaser  a  title  to  land,  which  the 
Court  never  directed  to  be  sold,  or  the  sale  of  which  has  not  been  con- 
firmed, (c) 

Appeal  from  Montgomery  County  Court.  This  was  an  action  of 
trespass  vi  et  armiSj  brought  on  the  15th  of  March,  1833,  by  Edward 
Hughes,  Edward  Hnghes  and  Mary  his  wife,  and  Eleanor  and  Eliza 
Holmes,  against  the  appellant  Joseph  Neel,  for  breaking  and  entering 
their  close,  and  taking  and  carrying  away  and  converting  to  his  own 
use  certain  trees,  &c.  The  defendant  pleaded  not  gailty,  on  which 
issne  was  joined,  and  upon  motion  of  the  plaintiff,  a  warrant  of  re- 
survey  was  issued. 

At  the  trial  of  the  cause  the  plaintiffs  to  maintain  the  issue  joined 
on  their  part,  and  to  prove  title  to  the  land  on  which  the  trespass  is 
alleged  to  have  been  committed,  offered  in  proof,  a  patent  for  a  tract 
of  land  called  Mount  Pleasant,  granted  on  the  22d  January,  1760,  to 
Benjamin  Wofford,  and  his  heirs — a  deed  from  said  Wofford,  dated 
20tb  *  November,  1764,  to  Jeremiah  Spiers,  in  fee  for  the  same  ^ 
tract — and  also  proved  that  said  land  descended,  as  to  one  ^ 
moiety,  to  the  plaintiffs,  Mar}^,  Eleanor  and  Eliza,  and  as  to  the 
other  moiety  to  one  George  Biley — and  the  plaintiffs  to  prove  that 
the  title  of  George  Eiley  had  been  conveyed  to  Edward  Hughes,  the 
other  plaintiff  in  the  cause,  offered  in  proof,  the  proceedings  of 
Montgomery  County  Court,  in  a  certain  cause,  on  behalf  of  the 
infant  heirs  of  the  said  George  Biley,  by  which  it  appeared  that  the 
said  Courts  on  the  30th  May,  1828,  decreed,  that  all  the  right,  title 
and  estate  of  which  Gleorge  Eiley  died  seized  in  a  tract  or  parcel  of 
land  situate  in  Montgomery  County,  Maryland,  called  the  "Cow 
Pasture,"  part  of  "  Mount  Pleasant,"  and  part  of  "  Benson's  Dis- 
covery," containing  202  acres,  and  such  part  of  a  lot  in  the  Town  of 
Bockville,  number  37,  as  may  be  necessary  to  produce  the  sum  of 
1663.25,  and  the  expenses  of  the  sale,  and  this  proceeding,  be  sold 


(a)  See  Hammond  vs.  Norria^  2  H.  &  J.  118,  note;  CresweU  vs.  Lawson,  7 
O.  &  J.  166. 
(h)  See  Marshall  vs.  Qreenfidd,  8  G.  &  J.  220,  note  (6). 
(c)  Cited  in  Lamm  vs.  Port  Deposit^  &c.  49  Md.  242. 
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for  the  purpose  of  paying,  &c.  that  to  carry  this  decree  into  effect,. 
TJriah  Forrest  was  appointed  trastee,  &c.  The  trustee  having 
given  bond,  advertised  that  he  would  expose  to  public  sale  at,  &c. 
'^  all  the  right,  title,  and  interest  of  the  heirs  of  George  Riley,  de- 
ceased, the  same  being  an  undivided  moiety,  of,  in,  and  to,  the  fol- 
lowing tracts,  pieces  or  parcels  of  land,  viz :  part  of  a  tract  called 
the  Cow  Pasture,"  part  of  a  tract  called  Mount  Pleasant,  and  part, 
&c.  containing  in  the  whole  404  acres,  &c.  The  trustee  reported 
that  in  pursuance  of  the  decree  he  had  advertised  the  land  men- 
tioned in  the  decree  for  sale ;  that  Arnold  T.  Mason  became  the 
purchaser,  &c.  and  had  since  conveyed  his  purchase  to  Edward 
Hughes,  who  had  complied  with  the  terms  of  sale.  This  sale  was 
finally  ratified.  The  deed  of  the  trustee  to  Hughes  described  the 
estate  sold,  as  all  the  right,  title,  and  interest  of  the  heirs  of  George 
Biley,  of,  in,  and  to  all  that  tract  or  parcel  of  land,  lying  in  said 
county,  called  Mount  Pleasant,  patented  to  Benjamin  Wofford,  &c. 
The  defendant  thereupon  prayed  the  Court  to  instruct  the  jury^ 
that  the  decree  contained  in  said  proceedings,  having 
^  *  ordered  a  sale  of  all  the  right,  title,  and  estate,  of  which 
George  Eiley  died  seized,  '^  in  part "  of  the  tract  of  land  called 
Mount  Pleasant,  that  the  trustee's  deed  to  the  said  Edward  Hughes, 
did  not  on  that  account,  convey  an  undivided  moiety  of  the  said 
tract  of  land,  called  Mount  Pleasant.  Which  instruction  the  Court 
[T.  B.  Dorset,  C.  J.  and  N.  Bbeweb,  Jr.,  J.]  refused  to  give.  The 
defendant  excepted,  and  the  verdict  and  judgment  being  against 
him,  he  brought  this  appeal. 

The    cause   was    argued    before  Buohanan,  C.  J.,  Stephen^ 
Aroheb,  Chambebs,  and  Spenoe,  JJ. 
A.  C.  Magruder,  for  the  appellant.    R.  J.  Boune,  for  the  appellee. 

Chambebs,  J.  delivered  the  opinion  of  the  Court.  The  facts  in 
the  record  show  that  the  instruction  asked  for  had  a  direct  influence 
on  the  character  of  the  verdict,  by  lessening  or  increasing  the 
quantum  of  damages,  and  wherever  such  a  result  will  probably  fol- 
low, the  unsuccessful  party  is  entitled  to  his  exception. 

If  the  title  of  Eiley  had  been  vested  in  Edward  Hughes,  as  was 
claimed,  then  the  jury  must  assess  the  entire  damages  in  this  action; 
whereas,  if  according  to  the  position  of  the  appellee's  counsel,  the 
suit  could  be  maintained  by  the  plaintiff's  owning  one-half  the  in- 
terest in  the  property,  the  jury  should  have  given  but  half  the 
damages.  It  is  therefore  unnecessary  to  decide,  whether  the  action 
could  have  been  sustained  without  the  proof  objected  to. 

The  argument  has  assumed  that  the  opinion  asked  for  was  sub- 
stantially, whether  any  interest  passed  by  the  trustee's  deed  to 
Edward  Hughes. 

The  language  of  the  motion  is,  that  it  did  not  convey  an  '<  un- 
divided moiety"  of  the  tract;  but  in  connection  with  the  other 
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parts  of  the  record,  we  think  oarselves  warranted  in  regarding  it,  as 
it  seems  to  have  been  considered  in  argument  here,  and  in  the  Court 
below,  that  the  refusal  to  grant  *  the  instruction  asked  for      ^ 
was  an  assertion  that  the  deed  did  convey  the  title  of  which      '•^ 
George  Biley  died  seized. 

Every  conveyance  mus^  either  on  its  face,  or  by  words  of  reference, 
give  to  the  subject  intended  to  be  conveyed,  such  a  description  as  to 
identify  it.  If  it  be  land  it  must  be  such  as  to  afford  the  means  of 
locating  it. 

The  deed  of  a  trustee  acting  under  a  Chancery  decree  is  subject 
to  the  same  law,  nor  can  it  convey  more  than  the  decree  or  order  has 
authorized  him  to  convey. 

*  This  is  not  like  the  case,  where  a  trustee  avowedly  going  beyond 
the  terms  of  his  decree,  sells  property  in  a  mode,  or  with  conditions 
variant  from  the  decree,  or  in  any  way  exceeds  his  authority,  and 
reports  the  whole  matter  to  the  Court,  and  obtains  a  confirmation  of 
all  his  proceedings. 

If  the  trustee  in  his  report  of  this  sale,  had  made  a  perfect  descrip- 
tion  of  the  property  sold,  and  the  sale  had  been  ratified,  it  would 
have  been  within  the  cases  referred  to. 

The  report  in  this  case  states  that  the  trustee  had  sold  the  land 
mentioned  in  the  decree. 

The  advertisement  to  which  the  counsel  referred  us,  proposes  to 
sell  ^'  all  the  right,  title  and  interest,  being  an  undivided  moiety,  of, 
in,  and  to  the  following  tracts,  pieces,  or  parcels  of  land,  viz:  part  of 
a  tract  of  land  called  the  Cow  Pasture,  part  of  a  tract  called  Mount 
Pleasant,"  &c. 

What  portion  of  the  tract,  whether  on  the  one  side,  or  the  other, 
is  no  where  described,  nor  is  a  reference  made  to  any  means  of 
ascertaining  it. 

The  quantity  of  land  proposed  to  be  sold  out  of  the  tract  called 
Mount  Pleasant,  is  not  stated  in  the  petition,  decree,  advertisement, 
or  report ;  but  if  it  had  been  stated,  there  is  nothing  to  en  title  the  pur- 
chaser under  this  description^,  to  one  particular  part  of  the  tract 
more  than  another.  The  terms  apply  as  well  to  any  one  portion,  as 
to  any  other,  and  to  no  one  portion  particularly. 

The  deed  of  a  trustee  acting  under  the  authority  of  the  Court, 
cannot  pass  title  to  a  purchaser  in  land,  which  the  Court  have  never 
directed  to  be  sold,  or  the  sale  of  which  *  they  have  never 
confirmed.  The  deed  is  only  designed  to  transfer  the  legal  l--^ 
title,  where  the  sale  and  ratification  had  previously  given  the 
equitable  title.  Here  the  defect  in  the  petition  and  decree,  and  in 
the  proceedings  of  the  trustee,  prevented  the  purchaser  from  obtain- 
ing any  title  to  any  part  of  this  tract,  and  the  deed  could  not  remedy 
it,  and  did  not  therefore  pass  any  interest  in  the  lands. 

For  these  reasons  we  think  the  Court  erred. 

Judgment  reversedj  and  procedendo  awarded. 
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Jela  Cheney  vs.  Obeen  H.  Duke.— December,  1838. 

.Under  the  Act  of  1817,  ch.  112,  to  preyent  the  unlawful  exportation  of  ne- 
groes and  mulattoes,  and  to  alter  and  amend  the  laws  oonceming  run- 
aways, it  is  the  duty  of  the  purchaser  to  pr^ure  and  have  recorded,  the 
bill  of  sale  required  by  the  fourth  section. 

The  mere  omission  of  the  vender  to  give  a  bill  of  sale,  will  not  prevent  his 
maintaining  an  action  for  the  purchase  money,  though  he  knew  at  the 
time  of  the  sale  that  the  purchaser  intended  to  remove  the  negro  sold 
beyond  the  limits  of  the  State. 

The  mere  fact  of  knowledge  alone,  of  the  illegal  purpose  in  the  mind  of  the 
purchaser,  unaccompanied  by  any  aid  in  furtherance  of  its  ezecutioif, 
will  interpose  no  bar  to  the  recovery  of  the  purchase  money. 

To  deprive  the  seller  of  goods,  of  his  right  to  sue  for  the  purchase  money,  it 
is  not  sufficient  that  he  knows  that  the  buyer  will  make  an  illegal  use  of 
them.  To  affect  him,  it  must  be  shewn  that  he  was  a  sharer  in  the 
illegal  transaction,  or  that  he  aided  and  assisted  in  its  execution,  (a) 

Appeal  from  Frederick  County  Court.  This  was  an  action  of 
assumpsit,  brought  on  the  3d  May,  1836,  by  the  appellant  against 
the  appellee,  to  recover  the  price  of  a  negro  slave  sold  by  the  appel- 
lant  to  the  appellee.    The  defendant  pleaded  the  general  issae,  &c. 

At  the  trial  of  the  caase,  the  plaintiff  gave  in  evidence  to  the 
jury,  by  competent  testimony,  that  she  being  the  owner  of  a  certain 
negro  man,  a  slave  for  life,  named  Harry,  and  being  the  slave  meu- 
tioned  in  the  declaration,  sold  the  said  *  negro  man  to  the 
**  defendant  by  parol,  on  the  1st  May,  1836,  at,  and  for  the  price, 
and  snm  of  9650,  and  that  the  defendant  thereapon  paid  the  sum  of 
9100,  in  part  of  the  purchase  money,  that  plaintiff  delivered  said 
negro  man  to  said  defendant,  under  and  in  pursuance  of  the  said 
sale  by  parol,  and  that  the  defendant  took  him  into  possession,  and 
exercised  acts  of  ownership  over  him  as  his  property.  It  was  also 
proved  by  competent  testimony,  that  the  defendant  was  then  en- 
gaged in  purchasing  of  slaves,  for  tHe  purpose  of  exporting  them 
beyond  the  limits  of  this  State,  and  that  he  was  known  to  the  plain- 
tiff to  be  so  engaged ;  and  also,  that  he  purchased  said  slave  for  the 
purpose  of  exporting,  and  removing  him  beyond  the  limits  of  the 
State  of  Maryland,  and  that  the  plaintiff  in  making  such  sale  knew 
that  he  was  purchasing  said  slave,  with  intent,  and  for  the  purpose  of 
exporting  and  removing  said  slave  beyonds  the  limits  of  the  State. 
It  was  further  admitted,  that  no  bill  of  sale  was  executed  and  deliv- 
ered by  the  said  plaintiff  to  the  said  defendant  for  the  said  negro, 
nor  was  any  thing  said  between  the  parties,  in  relation  to  any  bill 

(a)  See  Hanauer  vs.  Doane,  12  Wallace,  842;  Sproti  vs.  U.  S.  20  Wallace, 
459;  Sale  of  goods  for  unlawful  use,  22  Albany,  L.  J.  405;  PomeroyEq.  Jur, 
sec.  942. 
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of  sale  for  said  negro.  It  was  farther  admitted,  that  the  said  plain- 
tiff then  resided,  and  still  resides  in  Washington  County,  and  that 
the  defendant  then  resided  and  still  resides  in  Frederick  Connty. 
The  defendant  thereupon,  by  his  ooonsel,  prayed  the  Court  to  in- 
struct the  jury,  that  if  they  shall  believe,  from  the  evidence  in  the 
cause,  that  the  defendant  purchased  said  negro  man  with  intent, 
and  for  the  purpose  of  removing  him  beyond  the  limits  of  the  State, 
and  that  the  plaintiff  at  the  time  of  selling  and  delivering  said  negro 
man,  knew  that  the  defendant  intended  to  remove  said  negro  man 
beyond  the  limits  of  the  State,  and  shall  further  believe,  that  no 
bill  of  sale  for  said  slave  was  executed  and  delivered  by  the  said 
plaintiff  to  the  said  defendant,  that  then  the  plaintiff  is  not  en- 
titled to  recover  in  this  case,  upon  the  ground  that  no  bill  of 
sale  was  executed  as  required  by  the  4th  section  of  the  Act  of 
1817,  chapter  112,  of  which  opinion  the  Court  [Shbiveb  and  T.  ^  ^ 
•  Buchanan,  a..  J.]  were,  and  so  instructed  the  jury.  The  **^ 
plaintiff  excepted. 

The  plaintiff  then,  by  her  counsel,  upon  the  facts  stated  in  the 
first  bill  of  exceptions,  which  is  to  be  taken  and  considered  as  if 
stated  in  this  bill  of  exceptions,  prayed  the  opinion  of  the  Court, 
and  its  instruction  to  the  jury,  that  if  they  shall  believe,  from  the 
evidence  in  this  case,  that  the  plaintiff  sold  the  slave  mentioned  in 
the  declaration  to  the  said  defendant,  for  the  price  of  six  hundred  and 
fifty  dollars,  one  hundred  dollars  of  which  was  paid  to  the  said  plain- 
tiff by  the  said  defendant  at  the  time  of  the  contract,  and  that  in 
pursuance  of  said  contract  the  said  plaintiff  delivered  the  said  negro 
to  the  said  defendant,  and  that  the  said  defendant  took  and  exercised 
acts  of  ownership  over  said  slave,  as  his  property,  that  then  the  said 
plaintiff  is  entitled  to  recover,  although  they  shall  believe  that  no 
bill  of  sale  was  given  for  said  slave,  and  that  the  said  plaintiff 
knew  at  the  time  of  the  said  contract,  that  the  said  defendant 
intended  to  transport  and  remove  him  beyond  the  limits  of  the 
State,  without  obtaining  a  bill  of  sale ;  provided,  they  shall  also 
believe,  that  the  said  plaintiff,  was  in  no  otherwise,  than  as  above 
stated,  acting  or  assenting  to  the  intended  transportation  and  re- 
moval of  said  negro. 

But  the  Court  refused  to  grant  the  said  last  mentioned  prayer,  or 
to  give  the  said  instruction.    The  plaintiff  excepted. 

The  verdict  and  judgment  being  against  the  said  Jela  Cheney, 
she  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Aboheb, 
DoBSEY,  Chambebs,  and  Spence,  JJ. 

By  J,  M.  Ooalej  for  the  appellant:  Two  questions  arise  in  the  con- 
sideration of  the  case :  1.  Is  the  contract  void  under  the  4th  section 
of  the  Act  of  1817,  ch.  112,  because  no  bill  of  sale  was  taken  for  the 
slave  purchased,  as  is  prescribed  by  that  section  f  2.  If  by  the  ^  . 
*  sale  and  delivery,  title  passed  to  the  vendee  without  bill  of      ** 
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sale,  is  the  plaintifF  debarred  from  recovering  on  account  of  illegality 
in  the  consideration  f 

In  construing  statutes,  the  intention  of  the  framer  is  the  supreme 
and  controlling  guide  to  their  true  interpretation.  <' A  thing  which 
is  in  the  letter  of  a  statute,  is  not  within  the  statute,  unless  it  be 
within  the  intention  of  the  makers."  BacovPs  Abr.  Title  StatuteSy  1 ; 
Dwarris  on  Statutes,  9  Law  Library^  39,  i&c;  4,  O,  &  J.  152.  Was  it 
then  the  intention  of  the  framers  of  the  Act  of  1817,  ch.  112,  to  make 
a  sale,  as  proved  in  the  case  at  bar,  void  without  a  bill  of  sale  f 

The  subject  of  contracts  and  the  modes  by  which  they  shall  be 
consummated,  being  matters  of  universal  and  every  day  concern  to 
the  great  body  of  a  people,  are  seldom  touched  for  slight  and  tran- 
sient causes,  by  the  law-making  power,  and  whenever  the  suppres- 
sion of  an  evil,  or  the  advancement  of  the  public  welfare,  requires 
restrictions  to  be  placed  upon  them,  the  Legislature  expresses  its 
purpose  and  intent,  in  plain  and  unambiguous  language.  When  it 
speaks  of  a  contract,  and  means  to  make  it  void  and  of  no  effect, 
without  certain  prescribed  requisites,  it  always  says  so  in  totidem 
verbis. 

In  support  of  this  position,  I  refer  to  the  great  original  innovator 
on  the  common  law  of  contracts,  29th  Ghas.  U,  ch.  2,  as  also  to  the 
Acts  of  Assembly  of  this  State,  from  the  earliest  period  of  provin- 
cial legislation  down  to  the  present  day.  1715,  ch.  47,  sec.  8 ;  1729, 
ch.  8,  sec.  5 ;  1763,  ch.  13,  sec.  2;  1766,  ch.  14,  sec.  2.  Even  the  Act 
of  1817,  ch.  112,  upon  which  the  defendant  relies  as  a  defence  to  this 
action,  affords  a  pregnant  illustration  of  this  view  of  the  subject. 
By  the  first,  second,  and  third  sections  of  the  Act,  the  framers  of  it 
intended  to  prohibit,  under  any  circumstances,  the  sale  of  a  slave  for 
a  term  of  years,  to  a  southern  trader,  and  to  make  void  a  contract 
for  such  slave  between  citizens  of  the  State  without  a  bill  of  sale, 
and  they  have  made  known  that  intention  by  emphatic  prohibi- 
^  .  tions,  and  clear  and  *  repeated  terms  of  avoidance.  But  in 
'■^  the  fourth  section,  which  relates  to  slaves  for  life,  there  is  no 
language  of  prohibition,  no  making  void  without  a  bill  of  sale — no 
penalty  imposed  upon  the  contract,  and  no  declaration  that  title 
shall  not  pass  unless  upon  the  observance  of  a  specific  formality. 
There  is  nothing  more  than  a  mere  admonition  to  the  purchaser, 
that  when  ^^  he  shall  purchase  any  slave  or  slaves  within  this  State 
for  the  purpose  of  exporting  or  removing  them  beyond  the  limits  of 
the  State,  it  shall  be  his  duty  to  take  a  bill  of  sale,"  &c. 

The  inference  is  then  irresistible  that  the  Legislature  did  not  in- 
tend to  render  the  sale  of  a  slave  for  life  void,  without  a  bill  of  sale. 
^<  For  when  the  Legislature  in  the  same  sentence  uses  different  words 
the  Courts  of  law  will  presume  that  they  were  used  in  order  to  ex- 
press different  ideas."  Rex  vs.  Bolton,  S  B.db  C.  74.  "  So  if  there  is 
a  material  alteration  in  the  language  used  in  the  different  clauses,  it 
is  to  be  inferred  that  the  Legisture  knew  how  to  use  terms  applica- 
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ble  to  the  snbject-matter.  The  several  inditing  and  penning  of  the 
different  branches"  said  the  Judges  in  EdricWs  Case,  ^^  doth  argae 
that  the  maker  did  intend  a  difference  of  the  purview  and  remedies.'^ 
Dwarris  on  Statutes^  707 ;  5  Rep,  119.  ^^  Further  as  a  rule  of  exposi- 
tioUy  statutes  are  to  be  construed  in  reference  to  the  principles  of  the 
common  law.  For  it  is  not  to  be  presumed  that  the  Legislature  in- 
tended to  make  any  innovation  upon  the  common  law  further  than 
the  case  absolutely  required.  The  law  rather  infers  that  the  Act  did 
not  intend  to  make  any  alteration  other  than  what  is  specified,  and 
besides  what  has  been  plainly  pronounced;  for  if  the  Parliament  had 
had  that  design,  it  is  naturally  said  they  would  have  expressed  it.'^ 
Dwarris  on  Statutes^  695. 

The  provision  contained  in  the  fourth  section  of  the  Act  was  in- 
serted merely  as  a  warning  to  the  purchaser,  and  the  bill  of  sale  there- 
in directed  to  be  taken,  was  provided  for  his  protection  against  the 
forfeiture  imposed  by  the  fifth  section  of  the  Act.  It  is  not  prescribed 
as  essential  to  the  contract  of  sale,  but  is  a  thing  subsequent  and 
subordinate  to  it.  If  *  the  vendee  intends  to  export  the  slave,  ^  ^ 
the  law  tells  him  to  take  a  bill  of  sale,  otherwise  he  will  run  ^^ 
the  risk  of  forfeiture.  The  language  of  this  section  is  purely  direc- 
tory, and  the  .contract  of  sale  is  good  and  binding,  notwithstanding 
the  direction  is  disregarded.  Rex  vs.  Birmingham^  8  B.  db  C.  29, 
quoted  in  Ihoarris  on  Statutes^  9  Law  Library^  56. 

If  then  a  bill  of  sale  was  not  essential  to  the  perfection  of  the  con- 
tract proved  in  this  case,  and  it  was  not  intended  by  the  framers  of 
the  Act  to  make  such  sale  void  without  it,  the  plaintiff  is  entitled  to 
recover,  no  matter  what  may  be  the  penalty  or  forfeiture  imposed  by 
any  subsequent  clause  of  the  Act.  But  waiving  this  conclusion,  I 
will  proceed  to  inquire,  whether  there  be  any  iron  rule  of  construc- 
tion which  can  defeat  our  just  rights  of  payment  for  the  property 
sold,  under  the  fifth  section  of  the  Act.  This  inquiry  is  embraced 
under  the  second  proposition  laid  down  at  the  commencement  of  the 
argument,  and  appertains  to  the  prayer  in  the  second  bill  of  excep- 
tions. The  sale  in  this  case  is  clearly'  not  tainted  with  that  kind  of 
illegality  which  will  defeat  the  plaintiff's  right  to  recover.  She  has 
in  the  act  of  contract  and  the  delivery  of  the  slave  done  nothing  that 
the  law  prohibited,  nor  omitted  to  do  anything  that  the  law  required 
of  her,  to  the  completion  of  the  contract.  Neither  has  she  done  any 
thing  in  contravention  of  the  spirit  of  the  law,  for  the  bona  fide  sale 
of  a  slave  for  life,  to  a  person  who  purchased  to  remove  him  out  of  the 
State,  was  never  intended  to  be  prevented  by  the  Act  of  1817,  ch. 
112.  The  mischief  which  the  law  was  made  to  remedy  is  particu- 
larly specified  in  the  preamble  of  the  Act,  and  it  does  not  embrace 
this  case.  Even  if  it  was  illegal  for  the  purchaser  to  remove  beyond 
the  limits  of  the  State  the  slave  for  life  bona  fide  purchased  by  him 
without  his  taking  a  bill  of  sale,  and  the  vendor,  the  plaintiff  in  this 
case,  knew  at  the  time  she  sold  and  delivered  said  slave  that  he  in- 
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tended  so  to  remove  him,  still  she  is  entitled  to  recover,  inasmuch  as 
she  in  no  wise  aided  or  contributed  towards  such  removal,  nor  was 
in  any  respect  a  sharer  in  the  transaction.  Long  on  Sales j  85;  Hodg- 
^  ^  son  vs.  Temple,  5  Taunton,  181 ;  Johnson  *  vs.  Hudson,  11  East, 
*  •  180;  Bro7cn  vs.  Duncan,  21  Eng.  Com.  Law  Bep.  29 ;  Bowry  vs. 
Bonnety  1  Camp.  Rep.  348 ;  1  Holt,  N.  P.  0.  107,  note ;  Boss  on  Ven- 
dors,  12  Law  Lib.  166, 170 ;  WetheraU  vs.  Jones,  3  Bar.  dc  Adol.  quoted 
in  Smith  on  Mercantile  Law,  17  Law  Library,  188. 

In  the  last  mentioned  case,  Lord  Tenterden  takes  a  broad  and  lib- 
eral view  of  the  whole  subject  of  illegal  sales,  and  lays  down  fixed 
and  comprehensive  rules  and  principles  for  their  construction.  He 
says,  *'  where  a  party  seeks  to  enforce  a  contract  which  is  expressly 
or  by  implication  forbidden  by  the 'statute  or  common  law,  no  Court 
will  lend  its  assistance  to  give  it  effect ;  and  there  are  numerous 
cases  in  the  books  in  which  an  action  on  the  contract  has  failed,  be- 
cause either  the  consideration  for  the  promise,  or  the  act  to  be  done, 
was  illegal,  as  being  against  the  express  provisions  of  the  law,  or  con- 
trary to  justice,  morality  and  sound  policy.  But  where  the  consid- 
eration and  the  matter  to  be  performed  are  both  legal,  we  are  not 
aware  that  a  plaintiff  has  ever  been  prevented  from  recovering,  by 
an  infringement  of  the  law  not  contemplated  by  the  contract,  in  the 
performance  of  something  to  be  done  on  his  part." 

In  this  decision  the  learned  Judge  has  extracted  from  the  various 
cases  of  illegal  sales  the  essential  principle  that  governed  them,  and 
has  laid  down  the  unquestionable  conclusions  to  which  all  of  them 
tend,  as  established  law.  A  contract  to  be  void  must  be  expressly 
prohibited  or  declared  to  be  void,  or  be  '^contrary  to  justice,  moralit^ 
or  sound  policy." 

The  contract  in  this  case  is  not  expressly  prohibited  nor  made  void 
nor  is  it  contrary  to  justice  or  morality,  because  negro  slavery  is 
sanctioned  by  religion,  and  is  in  conformity  to  the  Constitution  and 
laws,  and  contracts  in  relation  to  slaves  are  warranted  by  the  same 
high  authorities.  Neither  is  the  sale  of  the  slave  as  made  by  the 
plaintiff'  to  the  defendant  contrary  to  sound  policy.  It  has  been  the 
settled  policy  of  the  State  of  Maryland  for  the  last  thirty  years  to 
get  rid  of  her  black  population  by  all  the  means  that  could  rightfully 
^  ^  be  *  resorted  to.  The  Legislature  of  the  State  has  passed 
'•^  laws  authorizing  their  transportation  for  crime,  instead  of 
other  punishment.  1809,  ch,  138 ;  1818,  ch.  197 ;  1819,  ch.,  169.  Nor 
can  it  be  said  that  these  provisions  are  adopted  only  to  cast  off  the 
vicious.  They  are  not  extended  to  the  white  offender  however  crim- 
inal he  may  be.  So  by  the  Act  of  1831,  ch.  281,  a  direct  tax  is 
imposed  upon  the  people  of  the  State  to  defray  the  expenses  of  trans- 
porting free  or  manumitted  blacks,  and  by  1831,  ch.  323,  the  intro- 
duction of  slaves  from  other  States  or  elsewhere  into  this  State  is 
emphatically  prohibited,  and  every  person  who  offends  against  this 
provision  of  the  law  is  subject  to  indictment,  and  the  slave  is  forth- 
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with  expelled  from  our  borders.  And  so  fixed  is  this  policy,  that  the 
Legislatnre,  year  after  year,  have  refased  permission,  upon  the  most 
argent  applications  for  a  special  law,  to  bring  into  the  State  slaves 
that  accidentally  came  into  the  ownership  of  a  citizen  of  the  State 
by  marriage  or  otherwise.  The  policy  of  the  State  to  relieve  herself 
of  the  evils  of  her  black  population  has  been,  I  repeat,  for  a  long 
series  of  years  settled,  permanent,  nnwavering,  and  inexorable.  The 
bona  fide  sale  of  a  slave  for  life  then  to  be  removed  beyond  the  limits 
of  the  State,  so  far  from  being  against  ^'  sound  policy  "  is  in  perfect 
unison  with  the  most  cherished  policy  of  the  State.  A  restriction 
upon  or  interference  with  this  policy  was  never  contemplated  by  the. 
Act  of  1817,  ch.  112. 

^^The  consideration  then  and  the  matter  to  be  performed,"  are 
both  legal,  and  in  the  language  of  Lord  Tenterden,  a  plaintiff  un- 
der those  circumstances,  ^^  has  never  been  prevented  from  recover- 
ing," &c. 

There  is  not,  strictly  speaking,  any  evidence  in  this  case  that  the 
Act  of  1817,  ch.  112,  was  ever  violated  even  by  the  defendant,  so  as 
to  incur  the  forfeiture.  The  slave  was  never  taken  out  of  the  State, 
and  nothing  is  proved  but  that  the  purchaser  bought  with  intent  to 
remove  him.  This  is  no  offence.  By  the  Act  of  1817  there  is  a  locus 
penitentice  provided  after  the  purchase,  and  if  the  purchaser  changes 
his  *  intention  and  determines  to  keep  the  slave  in  the  State,  ^  ^ 
he  is  his  to  all  intents  and  purposes,  and  even  the  arm  of  the  '■^ 
sovereign  power  of  the  State  cannot  wrest  him  away.  The  inquiry 
and  forfeiture  can  only  take  place  where  the  purchaser  has  the  slave 
in  one  of  the  counties  of  the  State,  and  after  <^  afiSdavit  made  that  he 
is  about  to  remove  him  contrary  to  law."  If  he  changes  bis  mind 
after  purchasing  and  is  not  about  to  remove  him,  no  affidavit  can  be 
made,  and  no  forfeiture  can  take  place.  But  even  if  he  persists  in 
his  intention  of  removal,  the  law  will  presume,  if  it  be  necessary,  to 
sustain  the  contract,  that  in  that  period,  which  is  allowed  as  a  loeus 
penitentiw  he  will  provide  all  the  requisites  prescribed  for  a  lawful 
removal.  Haines  vs.  BtLsJe,  5  Taunton,  521 ;  4  Taunton,  856.  In  every 
view  of  this  case  then,  as  it  is  presented  in  the  bill  of  exceptions, 
the  plaintiff  is  entitled  to  recover.  A  contrary  construction  would 
make  the  Act  of  1817,  ch.  112,  which  was  passed  among  other  things 
for  the  protection  of  the  slave-owner,  a  most  potent  instrument  of 
fraud  and  imposition  in  the  hands  of  the  slave-dealer,  and  would 
cause  it  to  be  much  more  prolific  in  producing  mischief,  than  effica- 
cious in  preventing  it. 

W.  Schley,  for  the  appellee.  There  are  three  counts  in  the  decla- 
ration. The  first  relates  to  a  special  contract,  and  avers  performance. 
The  second  and  third  are  indebitatus  assumpsit,  and  rely  on  an  exe- 
cuted contract.  In  all  it  is  said,  the  plaintiff  had  sold  and  delivered 
a  negro  man  to  the  defendant.  Part  of  the  argument  has  turned  on 
the  meaning  of  the  word  sale.    What  constitutes  a  valid  and  effec- 
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taal  sale  f  The  term  sale,  as  used  here,  implies  a  contract.  It  is  to  be 
UDderstood  according  to  the  subject-matter.  In  cases  where  there 
can  be  no  contract  without  writing,  the  general  term  in  a  declaration, 
means  a  written  contract.  If  it  appeared  in  the  declaration,  that  the 
purchaser  was  a  foreign  dealer,  then  the  contract  should  have  been 
pleaded  to  be  a  written  contract.  But  here  it  must  so  appear  in 
proof,  and  I  contend  that  is  necessary  to  make  a  valid  sale.  I  con- 
tend: 

*  1.  The  averment  of  a  sale  is  not  gratified  unless  there  was 
"^^      a  bill  of  sale. 

2.  That  on  the  part  of  the  buyer  and  seller  the  contract  was  in 
contravention  of  the  Act  of  1817.    Both  violated  the  law. 

3.  Even  if  a  sale  by  parol  operated  to  sustain  the  allegation  of  sold 
and  delivered,  and  there  was  no  actual  violation  of  law  on  the  part  of 
the  plaintiff— yet  if  she  knew  the  slave  sold  was  intended  to  be  ex- 
ported without  a  bill  of  sale,  she  was  an  alder  and  abettor  of  a  course 
of  dealing  against  the  policy  of  the  law. 

The  word  sale,  imports  a  contract  ex  vi  termini;  a  transmutation 
of  property  from  vendor  to  vendee.  2  Chit.  Plea.  65 ;  Utnery  vs.  Fell^ 
2  Term  Bep.  30 ;  12  Law  Lib.  1.  Upon  a  sale  there  must  be  a  deliv- 
ery— a  legal  sale  and  delivery,  so  that  each  may  have  his  action,  one 
for  the  price — one  for  detainment  or  trover.  Each  must  have  a 
remedy.  If  not,  neither  could  have  it.  A  sale  by  parol  in  this  case, 
could  not  legally  produce  these  results. 

Matters  of  evidence,  need  not  be  alleged,  but  must  appear  in 
proof— the  mode  of  proof  must  con  form' to  the  law.  2  Chit  Plea.  253, 
note;  Ross  on  Vendors,  288.  Under  the  Act  of  1817,  there  could  be 
no  transmutation  to  a  negro  trader  unless  by  bill  of  sale.  Its  true 
interpretation  is  involved.  The  three  first  sections  apply  to  servants 
or  slaves  for  a  term  of  years  only.  The  4th  and  5th  sections  apply 
to  slaves  purchased  for  exportation.  The  first  section  has  nothing 
to  do  with  the  manner  of  the  sale.  It  operates  upon  the  vendor  and 
prohibits  a  sale  to  non-residents.  Even  if  the  vendee  is  innocent, 
guilt  on  the  part  of  the  vendor  forfeits  the  slave. 

The  second  section  applies  tiO  vendee,  and  prohibits  a  purchase 
under  a  penalty.  It  applies  to  non-residents,  and  on  conviction  the 
sale  is  avoided.    If  its  formalities  are  wanting  no  title  vests. 

The  third  section  applies  exclusively  to  sales  to  residents. 

The  Act  was  intended  to  protect  slaves  and  masters.    The  evidence 

^  of  transfer  of  slaves  for  years  was  to  be  put  on  *  record.  Tak- 
"^^  ing  the  4th  and  5th  sections  together,  they  comprehend  the 
same  principles  as  to  slaves  for  life,  as  the  3d  section  in  regard  to 
slaves  for  terms  or  years.  There  is  no  prohibition  of  a  sale,  in  terms, 
without  a  bill  of  sale,  but  the  spirit  and  intent  of  law  clearly  requii-e 
it.  The  Act  is  to  be  construed  together.  The  Act  considers  that  a 
negro  may  be  sold  as  a  slave  for  life,  who  was  not  a  slave,  or  only  a 
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slave  for  a  term ;  and  intended  to  confine  sales  of  slaves  for  life  with- 
out a  bill  of  sale  to  sales  for  the  county  of  their  residence. 

The  4th  section  was  not  for  the  benefit  of  the  purchaser,  but  was 
intended  for  the  protection  of  the  negro.  It  meant  to  prohibit 
secret  sales.  Its  language  is  more  than  directory.  It  is  made  the 
duty  to  take  a  bill  of  sale.  It  is  a  part  of  the  res  gestce.  The  ackno w- 
ledgment  is  a  part  of  the  vendor's  contract.  No  doubt  it  is  the  duty 
of  the  vendee  to  record  the  sale.  His  neglect  in  such  a  case  is  not  of 
a  duty  directed,  but  of  a  duty  prescribed  for  the  completion  of  his  title, 
which  the  law  requires. 

*  It  concerns  the  public  to  have  the  marks  and  descriptions  of  slaves 
intended  for  exportation.  These  facilitate  the  discovery  of  crime, 
and  the  restoration  to  owners  of  their  lost  property. 

What  was  the  law  before  the  Act  of  1817.  Sales  without  stint 
might  be  made  of  slaves  for  terms  to  non-residents.  Now  non-resi- 
dents cannot  boy.  It  would  be  idle  to  reqaire  a  bill  of  sale,  to  be 
registered,  as  a  means  of  preventing  infractions  of  a  law — if  a  title 
can  be  acquired  without  it. 

Neither  prayer  coald  prevail,  if  the  title  did  not  pass — for  the  law 
is  the  same  on  both  counts  of  the  declai*ation. 

I  insist  that  the  Act  of  1817  made  it  the  duty  of  both  contracting 
parties  to  execute  a  bill  of  sale,  and  see  to  its  being  recorded.  The 
4th  section  relates  to  both  buyer  and  seller — both  knew  the  fact  of 
intended  exportation — both  equally  guilty. 

A  sale  to  aid  an  illegal  nse  is  void,  a  sale  of  poison  to  one  intend- 
ing to  destroy  his  wife  is  void.  Light/oot  et  al  vs.  Tenant^  1  Boss. 
46  JPuU.  551.  One  who  is  a  part  and  parcel  of  the  violation  cannot 
recover,  1  Law  Lib.  12.  The  vendor  must  do  some  act  to  promote, 
intending  to  promote  the  illegal  use.  Thus  he  acts  against  pablic 
policy  and  cannot  recover  the  consideration  of  his  contract. 

Palmery  in  reply,  cited  Johnson  et  al.  vs.  Hudson^  11  Eastj  180 ; 
(hremare  vs.  Le  Olero  Bois  Valon^  2  Camp.  144. 

•  Stephen,  J.  delivered  the  opinion  of  the  Court.  The 
decision  of  the  question  involved  in  this  case,  mainly  depends  "^^ 
opon  the  true  construction  of  the  4th  and  5th  sections  of  an  Act  of 
Assembly,  passed  by  the  Legislature  of  this  State  in  the  year  1817, 
«h.  112,  entitled,  '^  an  Act  to  prevent  the  unlawful  exportation  of 
Degrees  and  mulattoes,  and  to  alter  and  amend  the  laws  concerning 
runaways." 

The  suit  was  bronght  to  recover  the  price  in  part  of  a  slave  for 
life,  sold  by  the  appellant  to  the  appellee.  A  part  of  the  purchase 
money  was  paid,  and  the  slave  delivered  to  the  purchaser,  pursuant 
to  the  terms  of  the  contract  of  sale,  and  it  is  admitted,  for  it  could 
not  be  denied,  that  apart  from  the  supposed  operation  of  the  Act  of 
Assembly,  the  sale  was  a  valid  one,  both  at  common  law,  and  under 
the  provisions  of  the  Statate  of  Frauds  and  Perjuries.    The  right  of 
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the  plaintiff  to  recover  must  consequently  depend  upon  the  true  ^J 

construction  of  the  provisions  of  the  above  mentioned  Act,  and  the  ''^ 

intention  of  the  Legislature,  designed  to  be  accomplished  by  its  ^^ 

enactment.  '^ 

The  fourth  section  provides  that,  whenever  any  persons  shall  pur- 
chase a  slave  within  this  State,  for  the  purpose  of  exporting  or 
removing  the  same,  beyond  the  limits  of  this  State,  it  shall  be  the 
duty  of  the  purchaser  to  take  from  the  seller  a  bill  of  sale  for  said 
slave,  in  which  the  age  and  distinguishing  marks,  as  nearly  as  may 

be,  and  the  name  of  such  slave,  shall  be  inserted;  which  bill  of  sale  ^ 
is  to  be  acknowledged,  and  recorded,  within  twenty  days,  in  thb 

county  where  the  sale  shall  be  made ;  and  it  is  made  the  duty  of  the  |  ^ 

clerk,  on  demand,  to  deliver  to  the  purchaser  a  copy  of  such  bill  of  :"« 

sale,  with  a  certificate  endorsed  thereon,  under  the  seal  of  the  county,  ^ 

that  the  same  has  been  duly  recorded.    *  This  certificate  re-  '^' 

'^^      quired  to  be  delivered  to  the  purchaser  when  demanded  by  ^ 

him,  was  manifestly  intended  by  the  law  to  be  a  muniment  of  title  ^ 

for  the  benefit  of  the  purchiiser,  and  to  protect  his  interest  in  the  ^ 

property  purchased.  ^'C 

The  fifth  section  provides  for  a  sale  of  any  slave  for  the  benefit  of  ^ 

the  county,  which  shall  be  purchased  in  violation  of  the  provisions  <^t 

of  the  fourth  section,  alter  a  judicial  investigation  into  the  circum-  '^s 

stances,  shall  be  had  by  the  proper  tribunal  invested  with  jurisdic-  '^ 

tion  for  that -purpose.  ^ 

The  first  inquiry  which  a  correct  decision  of  this  question  would  ^ 

seem  to  suggest  is,  upon  whom  does  the  law  impose  the  duty  of  com*  ^ 

plying  with  its  requirements,  in  taking  and  causing  to  be  acknowl-  pl 

edged  and  recorded,  the  bill  of  sale,  as  an  evidence  of  title  ?    This  <b 

question  is  answered  by  the  explicit,  and  unequivocal  provisions  of  ti 

the  fourth  section,  which  emphatically  declares  it  to  be  the  duty  of  ^ 

the  purchaser, — ^no  such  duty  is,  in  terms  at  least,  imposed  upon  the  ^ 

seller.    He  then  is  not  in  default  by  omitting  to  give,  but  the  pur-  ^ 

chaser  by  omitting  to  take  the  bill  of  sale  as  directed  by  the  law.  1 

For  this  omission  the  law  is  penal  in  its  effects,  and  inflicts  a  for-  ^ 

feiture  of  title, — the  question  then  arises,  on  whom  ought  the  for-  I 

feiture  to  fall,  and  the  penalty  of  losing  the  right  of  property  to  be  ^ 

inflicted f    Common  justice,  and  common  sense.would  seem  to  die  it 

tate,  not  on  the  innocent  vendor,  who  has  done  nothing  in  contra-  4 

vention  of  the  law,  but  on  the  guilty  purchaser,  who  has  acted  in  ^ 

.culpable  defiance  of  its  provisions.    But  it  has  been  contended  on  k 

the  part  of  the  purchaser,  that  this  suit  for  the  purchase  money  can-  k 

not  be  sustained,  if  the  seller  knew  at  the  time  of  the  sale,  that  the  '«i 

purchaser  of  the  negro  slave,  intended  to  remove  him  beyond  the  ^ 

limits  of  this  State,  without  taking  a  bill  of  sale,  as  an  evidence  of  ^ 

the  transfer  of  title,  which  it  is  supposed  in  such  case  it  was  the  ^ 

duty  of  vendor  to  give,  as  well  as  the  duty  of  the  vendee  to  take,  ^ 

according  to  the  true  and  sound  interpretation  of  the  Act  of  Assem-  ^ 
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blj.  This  Court  is  not  of  that  opinion ;  and  we  shall  look  in  vain 
for  any  countenance  to  such  a  proposition  to  be  found  in  the  law, 
which  *  we  are  now  called  upon  to  expound.  So  far  as  the  per-  ^  - 
formance  of  such  a  duty  is  enjoined  or  required,  the  vendor,  '•^ 
we  think,  might  well  be  passive,  as  the  law  makes  it  in  terms  the 
duty  of  the  purchaser  alone.  If  then,  the  true  exposition  of  the 
law,  did  not  impose  it  as  a  duty  upon  the  vendor,  to  execute  and 
deliver  to  the  purchaser  a  bill  of  sale,  with  such  knowledge  of  his 
intention,  was  such  sale  so  far  contaminated,  and  rendered  illegal  by 
such  knowledge  alone,  as  to  bar  his  right  to  recover  the  purchase 
mone3'?  We  think  not;  and  such  seems  to  be  the  principle  of  the 
decisions  referred  to  in  the  argument.  The  naked  fact  of  knowledge 
alone,  of  the  illegal  purpose  existing  in  the  mind  of  the  vendee, 
anaccompanied  by  any  aid  in  furtherance  of  its  execution  by  the 
vendor,  would,  we  think,  interpose  no  such  bar. 

The  Act  of  Assembly  in  none  of  its  provisions  vacates  the  con- 
tract of  sale;  it  only  requires  the  bill  of  sale  to  be  taken  by  the  pur- 
chaser as  an  evidence  of  title,  where  the  purchase  is  made  with 
intent  to  remove  the  slave  beyond  the  limits  of  this  State.  The 
sale  itself  not  being  rendered  illegal  and  void,  no  obstacle  can  exist 
to  the  recovery  of  the  purchase  money,  unless  it  arises  from  the  fact 
of  a  knowledge  on  the  part  of  the  vendor,  of  the  illegal  purpose  con- 
templated by  the  vendee,  at  the  time  the  purchase  was  made,  and 
when  nothing  is  done  by  the  vendor,  in  aid,  or  furtherance  of  the 
attainment  of  such  illegal  design.  That  knowledge  alone  by  the 
vendor,  without  any  participation  in  the  accomplishment  of  the  ille- 
gal, or  prohibited  purpose  by  the  vendee,  will  not  close  against  him 
the  doors  of  a  Court  6f  justice,  when  seeking  to  recover  his  purchase 
money,  is  we  think,  abundantly  proved  by  the  judicial  decisions 
referred  to  in  the  course  of  the  argument.  These  principles  are 
established  by  several  cases  referred  to  in  Comyn  on  Gantracta,  64, 
where  he  says,  ^^  where  the  defendant  an  Englishman,  living  in  Eng- 
land, contracted  with  the  plaintiff  a  foreigner,  living  at  Lisbon,  for  a 
quantity  of  lace,  which  the  plaintiff  knew  was  to  be  smuggled  into 
England,  and  the  plaintiff  for  that  purpose,  had  it  packed  in  a  par- 
ticular manner  by  the  direction  of  the  *  defendant,  for  the  ^ 
more  easy  conveyance  of  it  into  England,  without  a  discovery,  "^^ 
the  Court  held  that  the  contract  was  void,  and  that  the  plaintiff 
could  not  recover  the  value  of  the  goods."  In  that  case  it  is  mani- 
fest that  the  Court  pronounced  the  contract  to  be  invalid,  and  de- 
feated the  attempt  to  recover  the  purchase  money,  on  the  ground 
that  the  plaintiff  was  a  party  to  the  fraud  attempted  to  be  practised 
upon  the  revenue  laws  of  the  country  in  which  the  suit  was  insti- 
tuted. He  was  aiding  and  assisting  in  the  unlawful  importation,  by 
facilitating  the  means  of  perpetrating  the  fraud,  and  therefore,  could 
not  receive  the  countenance  of  a  Court  of  justice.  But  in  the  same 
book,  and  at  the  same  page,  it  is  said,  that  the  merely  selling  goods, 
2  10  G.  &  J. 
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knowing  that  the  buyer  will  make  an  illegal  use  of  them,  is  not  of 
itself  sufficient  to  deprive  the  vendor  of  his  right  of  payment,  but  to 
afifect  him,  it  is  necessary  to  show  that  he  is  either  a  sharer  in  the 
illegal  transaction,  or  that  he  aided  and  assisted  in  the  act  of  smug- 
gling. Thus  in  the  case  of  Holman  vs.  Johnson^  where  it  appeared 
that  the  plaintiff*  residing  at  Dunkirk,  sold  and  delivered  a  quantity 
of  tea,  for  the  price  of  which  the  action  was  brought,  to  the  order  of 
the  defendant,  knowing  it  was  intended  to  be  smuggled  into  Eng- 
land ;  but  the  plaintiff'  had  no  concern  in  the  smuggling  himself,  it 
was  held  by  the  Court  of  King's  Bench,  that  this  was  a  legal  con- 
tract, and  that  an  action  might  be  supported  on  it ; — and  Lord  Mans- 
field, in  giving  judgment,  lays  it  down,  that  if  goods  are  sold  abroad 
to  be  delivered  in  England,  where  they  are  prohibited,  the  contract 
is  void,  and  the  buyer  shall  not  be  liable  to  an  action  for  the  price, 
because  it  would  be  an  inconvenience,  and  prejudice  to  the  State. 
If  such  an  action  could  be  maintained,  and  the  caaes  in  Cowpevj  341, 
and  Hodgson  vs.  Temple,  5  Taunton,  181,  are  referred  to  as  support- 
ing these  principles.  In  the  case  put  by  Lord  Mansfield,  the  vendor 
was  a  sharer  in  the  illegal  transaction,  because  the  goods  were  to  be 
delivered  in  England,  where  they  were  prohibited,  and  therefore  the 
law  would  not  assist  him  in  the  recovery  of  the  price  to  be  paid  for 
oi%  ^^^  goods  brought  into  England,  in  violation  of  a  legal  *  pro- 
"^  '  hibition.  The  same  principle  is  asserted,  and  to  be  found  in 
a  note  in  the  3r<2  English  Com.  Law  Rep.  43,  where  it  is  said,  a  per- 
son who  sells  goods,  knowing  that  the  purchaser  intends  to  apply 
them  in  an  illegal  trade,  is  nevertheless  entitled  to  recover  the  price, 
if  he  yields  no  other  aid  in  the  illegal  transaction,  than  selling  the 
goods,  and  procuring  permits  for  their  delivery  to  the  agent  of  the 
purchaser.  To  deprive  the  vendor  of  his  just  right  of  payment, 
(says  Mansfield,  Chief  Justice,)  it  is  necessary  he  should  be  a  sharer 
in  the  illegal  transaction,  and  in  support  of  this  doctrine,  the  case  of 
Hodgson  vs.  Temple,  5  Taunton,  181,  is  also  referred  to.  These  deci- 
sions, we  think,  abundantly  show  that  the  facts  stated  in  the  bills  of 
exception  in  this  case,  if  true,  interposed  no  obstacle  to  the  plain- 
tifi^s  recovering,  and  that  the  judgment  of  the  Court  below  was 
therefore  erroneous,  and  ought  to  be  reversed. 

Judgment  reversed^  and  procedendo  ordered. 


The  State,  use  of  Pebeobine  Wboth,  Adm'r  of  Sabah  A. 
NicoLS  vs.  Jebemiah  Nicols.— December,  1838. 

It  is  not  in  the  power  of  a  testator  to  alter  the  legal  character  of  real  estate 
by  directing  that  it  shall  be  considered  as  part  of  his  personal  estate, 
and  money  arising  from  the  sale  of  the  former,  therefore,  when  paid 
over  to  executors  in  pursuance  of  the  will,  will  be  held  by  them  as  trus- 
tees, and  treated  as  equitable  assets,  though  the  testator  has  said  it  shall 
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be  considered  as  part  of  his  personal  estate,  applicable  in  the  hands  of 
his  executors,  to  the  payment  of  legacies. 

When  executors  give  bond  for  the  payment  of  debts  and  legacies,  they  sub- 
ject themselves  to  an  absolute  and  unqualified  responsibility  for  their 
payment,  without  regard  to  the  sufficiency,  or  insufficiency  of  the  i>er- 
sonal  estate. 

In  the  present  case,  there  was  no  provision  or  trust  in  the  will,  in  relation 
to  the  legacy  sued  for,  which  prevented  a  recovery  of  it  upon  the  bond, 
given  by  the  executors  for  the  payment  of  debts  and  legacies. 

Upon  demurrer,  which  brings  the  whole  record  before  the  Court,  the  estab- 
lished principle  is,  that  judgment  is  to  be  rendered  against  the  party,  in 
whose  pleading  the  first  substantial  vice  is  found,  (a) 

•  Appeal  from  Kent  Connty  Court.  This  was  an  action  of  ^^ 
debt,  instituted  on  the  7th  September,  1835,  by  the  appellant  '•^ 
against  the  appellee,  on  a  testamentary  bond  bearing  date  the  13tb 
April,  1827 ;  the  condition  of  which  was,  that  "  the  above  bounden 
Jeremiah  Kicols  and  William  Barroll,  executors  of  Henry  Tilgbman, 
shall  well  and  truly  pay  all  just  debts  and  claims  against  the 
deceased,  and  all  damages,"  &c.  ^'  and  also  all  legacies  bequeathed 
by  the  last  will  and  testament  of  the  late  Henry  Tilghman,  then,"  &c. 

The  defendant  pleaded  general  performance  by  himself  and  co-exe- 
cutor, (now  also  deceased,)  of  the  bond  declared  on,  in  four  different 
pleas. 

The  plaintiff  replied,  1st.  '^  that  the  said  Henry  Tilghman  did,  on, 
&c.  make  in  due  form  of  law  his  last  will  and  testament,  by  which  be 
bequeathed  unto  Sarah  A.  Nicols,  the  sum  of  ¥300,  to  be  paid  to  her 
upon  her  arrival  at  the  age  of  sixteen  years,  the  interest  to  be  paid 
annually  to  her  guardian,  or  to  such  person  as  might  have  the  care 
of  her,  for  her  use."  That  after  making  said  will  he  died  on,  &c.  and 
that  by  said  will,  the  said  Jeremiah  Nicols  and  William  Barroll  were 
appointed  executors  thereof.  The  replication  then  proceeded  to  set 
out  the  will  as  follows : 

Ist.  I  give  and  bequeath  to  my  cousin  Elizabeth  H.  Nicols  an  an- 
nuity of  $175,  for  and  during  her  natural  life,  to  be  paid  her  by  my 
executors  and  trustees,  in  two  equal  semi-annual  payments,  out  of 
the  funds  herein  provided  for  that  purpose,  the  first  payment  to  be 
due  and  commence  from  the  day  of  my  death. 

2d.  I  will  and  direct  that  my  executors  shall  as  soon  after  my 
decease  as  practicable,  invest  in  their  names  as  trustees,  under  this 
my  will,  the  sum  of  $500  in  some  public  stock  or  banking  company, 
either  of  the  United  States  or  State  of  Maryland,  the  interest  or  divi- 
dends on  which  said  sum  of  money  or  stock,  are  hereby  appropriated 
and  set  apart  for  the  payment  of  the  aforesaid  annuity  to  the  said 
Elizabeth  H.  Nicols,  and  in  case  the  interest  or  dividends  on  the  same 
*  shall  at  any  time  exceed  the  said  annuity,  the  overplus  is  to  ^ 
belong  to  my  residuary  devisee ;  and  in  case  the  interest  or      "^^ 

(a)  Approved  in  Baugher  vs.  Ndaon,  9  Gill,  303. 
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dividends  on  the  same  shall  at  any  time  fall  short  of  the  said  annuity, 
the  deficiency  is  to  be  paid  by  my  said  residuary  devisee  to  the  said 
Elizabeth  H.  Nicols.  And  I  hereby  appropriate  the  sum  of  93,000  of 
the  moneys  now  deposited  to  my  credit  in  the  Bank  of  Baltimore,  to 
be  used  for  the  purposes  above  mentioned  by  my  executors,  and 
direct  them  to  collect  as  soon  as  they  can,  the  sum  of  $500  dollars  to 
add  to  that  amount,  and  in  case  I  should  at  the  time  of  my  decease 
be  possessed  of  any  bank  or  other  public  stock,  my  said  executors  or 
trustees,  are  hereby  directed  to  hold  and  apply  the  same  as  far  as 
may  be  sufficient  to  create  the  fund  above  mentioned. 

3rd.  From  and  after  the  death  of  the  said  Elizabeth  H.  Nicols,  I 
give  and  bequeath  the,  &c. 

4th.  In  case  the  said  Elizabeth  H.  Nicols  should  die  before  my 
niece  Eleanor  S.  Tilghman  shall  be  twenty-one  years  of  age,  then  I 
will  and  direct,  that  the  said  annuity  or  sum  of  $175,  shall  be  paid 
by  my  executors  and  trustees  unto  Margaret  S.  Nicols,  Mary  S. 
Nicols  and  Sarah  A.  Nicols,  and  the  survivors  of  them  equally  in 
yearly  payments,  until  my  said  niece  shall  be  twenty-one  years  of 
age,  or  in  case  of  her  death,  would  have  been  twenty-one  years  of 
age.  Nor  is  the  said  principal  sum  of  money  or  stock  to  be  paid  to 
the  issue  of  my  said  niece,  until  such  time  as  the  mother  would  have 
been  twenty-one  years  of  age,  but  to  remain  until  that  time,  as  a  fund 
to  discharge  the  said  annuity  to  the  above  named  devisees;  nor  is 
the  said  principal  sum  of  money  or  stock,  or  any  part  of  it,  to  be  paid 
over  to  any  of  the  devisees  named  in  the  third  clause  of  this  my  will, 
until  the  same  time  shall  arrive  for  the  payment  of  it  to  my  said 
niece,  in  case  my  said  niece  had  lived ;  but  in  all  events,  to  remain 
until  that  time  us  a  fund,  for  the  payment  of  the  annuity  as  provided 
in  this  clause  of  my  will  to  the  above  named  devisees. 

5th.  I  will  and  direct  that  my  lands  called  Dugan's  Delight,  situ- 
^  ated  near  Georgetown  Gross  Boads  in  Kent  County,  *  shall  be 
••^  sold  so  soon  after  my  decease  as  practicable,  for  which  pur- 
pose I  hereby  appoint  John  B.  Eccleston,  Esq.  my  trustee,  fully  auth- 
orizing the  said  trustee,  to  sell  the  same  at  public  or  private  sale,  as 
he  may  think  best,  upon  a  credit  of  nine,  fifteen,  and  twenty- 
one  months,  with  interest  from  the  day  of  sale,  and  as  soon  as 
the  purchase  money  be  paid,  to  convey  the  same,  or  any  part 
thereof,  in  fee  simple,  to  the  purchaser.  And  I  direct  the  said 
trustee  to  collect  the  money  as  soon  as  practicable,  and  pay  it  over  to 
my  executors,  allowing  the  said  trustee  all  the  necessary  expenses, 
and  five  per  cent,  on  the  said  money,  as  he  may  or  shall  collect  and 
pay  over  the  same ;  and  in  case  the  said  trustee  shall  refuse  or  die 
without  having  completed  the  said  trust,  I  authorize  and  empower 
my  executors  to  appoint  another  trustee,  who  shall  have  the  same 
power  and  authority  in  the  premises  as  are  given  to  the  first  trustee. 

6th.  I  will  and  direct  that  the  money  arising  from  the  sale  of  the 
said  lands,  shall  be  considered  and  taken  as  part  of  my  personal 
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estate,  and  shall  be  applied  to  the  payment  of  the  legacies  hereafter 
mentioned. 

7th.  I  give  and  bequeath  anto  my  cousin  Elizabeth  Cooke,  of  the 
City  of  Baltimore,  the  sum  of  9500,  to  be  paid  at  three  years  from  my 
decease,  without  interest,  until  the  day  of  payment  shall  elapse. 
I  give  and  bequeath  unto  my  cousin  Mary  Barroll,  of  Philadel- 
phia,* the  sum  of  9500,  to  be  paid  at  four  years  from  my  decease, 
without  interest,  until  the  day  of  payment  shall  elapse.  I  give 
and  bequeath  unto  Eebecca  Tilghman,  widow  of  my  cousin  Edward 
Tilghman,  Jr.  of  Philadelphia,  the  sum  of  91,000,  to  be  paid  at 
five  years  from  my  decease,  the  interest  thereof  to  be  paid  her 
annually  by  my  executors  until  the  said  legacy  shall  be  paid,  and  the 
first  payment  to  be  due  and  commence  at  six  months  from  my  death. 
And  it  is  my  will,  and  I  hereby  direct  that  the  said  Kebecca  Tilgh- 
man, shall  have  only  the  use  of  said  sum  of  money  daring  her  life, 
and  that  upon  her  death,  the  principal  of  said  sum  of  money,  shall 
belong  to,  and  be  divided  equally  among  such  of  her  children  now 
living,  as  may  survive  *  her;  my  executors  are,  however,  in  ^^ 
no  manner  or  way  to  be  answerable  for  the  application  of  this  *''' 
money,  after  it  shall  have  been  paid  over  to  the  said  Rebecca  Tilgh- 
man. 

8th.  I  give  and  devise  unto  my  niece  Eleanor  S.  Tilghman,  the 
sum  of  1500,  to  be  paid  her  after  the  aforesaid  legacies  are  satisfied, 
and  without  interest. 

9th.  I  will  and  direct  that  my  negro  woman  Harriett  shall  be 
free,  &c. 

10th.  I  give  to  Elizabeth  H.  Nicols  her  choice  of  the  following 
articles  of  my  furniture,  viz :  &c. 

11th.  I  give  to  James  Nicols  one  feather  bed,  &c. 

12th.  I  will  and  direct  that  a  neat  marble  head  stone  and  foot 
stone  shall  be  placed  at  the  graves  of  my  father,  mother  and  sister, 
as  soon  as  practicable  after  my  decease,  &c. 

13th.  I  give  to  the  several  persons  named  in  a  memorandum  filed 
with  this  my  will,  the  several  articles  of  property,  or  sums  of  money 
therein  mentioned. 

14th.  I  hereby  constitute  and  appoint  my  friends  Jeremiah  Nicols 
and  William  Barroll,  Sr.,  joint  executors  of  this,  my  last  will  and 
testament,  and  trastees  for  the  uses  herein  mentioned;  and  I  will 
and  direct  that  my  said  executors  shall  each  be  allowed  a  commission 
of  five  per  cent,  on  all  my  personal  estate,  including  the  sales  of  the 
lands  as  such,  (excepting  my  honsehold  and  kitchen  furniture,  and 
farming  utensils,)  which  shall  be  distributed,  paid  away  or  invested, 
doring  their  executorship ;  and  I  hereby  authorize  and  empower  my 
said  executors,  to  finish  and  complete  any  and  all  trusts  vested  in 
me,  which  may  be  unfinished  at  the  time  of  my  decease;  and  I 
further  will  and  direct,  that  there  shall  be  no  appraisement  or  sale  of 
my  personal  estate,  but  that  my  executors  shall  give  bond  as  the 
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law. directs,  for  the  payment  of  my  debts  and  legacies,  to  which  pro- 
ceeding, I  will  and  direct  that  my  residuary  devisee  shall  give  his 
consent  as  the  law  requires ;  and  in  case  of  his  refusal  to  comply 
with  the  provisions  of  my  will,  he  shall  forfeit  and  be  deprived  of 
9^11  and  every  right  and  estate  hereby  devised  to  him,  and  the  same 
^  shall  be  vested  in  my  said  executors  as  trustees  to  *  receive 
^"^  the  rents  and  profits  thereof,  uutil  all  my  debts  and  legacies 
be  paid — after  which,  the  estate  or  property  devised  to  him  shall  be 
returned  to  my  said  devisee  or  his  heirs. 

15th.  I  give  and  devise  all  the  remainder  or  residue  of  my  estate 
to  my  brother  Edward  Tilghman,  3d,  his  heirs  and  assigns  forever, 
subject  nevertheless,  to  the  payment  of  my  debts  and  legacies,  in 
case  my  other  estate  should  he  insufficient. 

16th.  I  direct  my  executors  to  assign  and  transfer  to  my  brother 
Edward  Tilghman,  3d,  the  bond  and  mortgage,  (together  with  all 
other  evidences  of  debt,)  of  William  H.  D.  C.  Wright,  Gustavus  W. 
T.  Wright,  deceased,  and  Robert  Wright,  deceased,  that  he  may 
proceed  to  the  collection  of  the  said  debts,  as  I  have  no  doubt  that 
it  will  form  part  of  the  residue  of  my  estate. 

17th.  I  give  to  my  cousin  Henrietta  Hayward,  wife  of  Thomas 
Hayward,  Jr.  my  mahogany  dining  tables,  &c. 

18th.  I  give  to  Margaret  S.  Nicols  the  sum  of  $300,  to  be  paid  in 
two  years  from  my  decease,  the  interest  to  be  paid  annually  from  my 
death. 

19th.  I  give  to  Mary  S.  ^Nicols  and  Sarah  A.  Kicols  to  each  of 
them,  the  sum  of  $300,  to  be  paid  when  they  shall  respectively 
arrive  at  the  age  of  sixteen  years,  the  interest  to  be  paid  annually 
to  their  guardian,  or  to  such  person  as  may  have  the  care  of  them, 
for  their  use. 

In  addition  to  the  foregoing,  I  will  and  direct  that  my  executors 
shall  deliver  over  immediately,  all  the  personal  property  on  my  farm, 
to  my  residuary  devisee,  (except  the  com  which  is  in  the  stone 
house,)  excepting  also  such  property  as  is  herein  devised  to  others, 
and  it  is  my  will,  that  the  crops  which  may  be  growing  on  said  farm 
at  my  decease,  shall  belong  to  the  said  devisee,  and  I  will  and  direct 
that  my  said  devisee,  in  consideration  thereof,  shall  pay  the  wages 
of  the  overseer  and  hired  hands,  and  all  other  expenses  of  the  farm 
for  the  year. 

I  authorize  and  empower  my  executors,  to  change  and  transfer 

^  any  bank  stock,  which  I  may  hold  at  any  time,  they  *  may 
•'•'  think  proper,  to  some  other  bank  or  stock,  as  they  may  think 
most  conducive  to  the  interest  of  the  parties  concerned. 

The  replication  then  proceeded  to  assign  a  breach  of  the  bond  in 
the  non-payment  of  the  legacy  in  the  19th  section  of  the  will  to 
Sarah  A.  Nicols,  &c. 

Keplication  to  second  plea. — That  the  said  Henry  Tilghman  in  his 
life-time,  to  wit,  on  the  seventh  day  of  February,  in  the  year  1827, 
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did  make,  and  in  doe  form  of  law,  sign  and  executed  his  last  will  and 
testament  in  writing,  and  after  the  making  and  executing  the  said 

last  will  and  testament,  to  wit,  on  the day  of ,  in  the 

year  1827,  the  said  Henry  Tilghman  died,  at  Kent  County  aforesaid, 
by  which  said  last  will  and  testament,  the  said  Jeremiah  Nicols  and 
William  Barroll  were  appointed  executors  thereof,  and  by  which 
said  last  will  and  testament,  he,  the  said  Henry  Tilghman,  gave  and 
devised  to  Sarah  A.  Nicols  the  sum  of  $300,  to  be  paid  to  her  upon 
her  arrival  at  the  age  of  sixteen  years,  the  interest  on  which  said 
sum  should  be  paid  annually,  to  her  guardian  or  to  such  person  as 
might  have  the  care  of  her,  for  her  use;  and  the  said  State,  by  its 
SBid  attorney,  further  saith,  that  the  said  Jeremiah,  from  and  since 
the  execution  of  the  said  writing  obligatory,  hath  not  paid  or  in  any 
manner  satisfied  the  said  Sarah  in  her  life-time,  or  the  said  Pere- 
grine, administrator  of  the  said  Sarah,  who  is  since  deceased,  to  wit, 
at  Kent  County,  aforesaid,  the  said  sum  of  9300,  so  as  aforesaid  to 
her,  by  the  will  aforesaid,  or  any  part  thereof,  nor  in  any  manner 
paid  or  satisfied  to  the  said  Sarah  in  her  life-time,  or  to  any  person 
for  her  use,  the  interest  on  the  said  sura  of  9300,  or  any  part  thereof, 
nor  to  the  said  Peregrine,  since  the  death  of  the  said  Sarah,  although 
the  said  Sarah,  if  she  had  lived,  would  have  been  above  the  age  of 
sixteen  years  on  the  first  day  of  March,  1835 ;  and  so  the  said  State, 
by  its  said  attorney,  saith  the  said  Jeremiah  hath  not  well  and  truly 
paid  all  just  debts  and  claims  against  the  said  Henry  Tilghman, 
deceased,  and  all  damages  recovered  against  him  as  executor  afore- 
said, and  also  all  legacies  bequeathed  by  the  last  will  and  ^ . 
testament  of  the  said  Henry  *  Tilghman,  deceased,  according  ^^ 
to  the  true  intent  and  meaning  of  the  said  last  will  and  testament, 
and  according  to  the  force,  form  and  effect  of  the  condition  of  the 
said  writing  obligatory,  which  he  ought  to  have  done,  and  this,  &c. 

Same  replication  to  the  third  and  fourth  pleas. 

Bejoinder  of  the  defendant  to  the  first  replication. — ^That  he,  the 
said  Jeremiah,  with  a  certain  William  Barroll,  since  deceased,  whom 
the  said  Jeremiah  hath  survived,  were  appointed  executors  by  the 
last  will  and  testament  of  the  said  Henry  Tilghman,  and  they  took 
upon  themselves  the  burden  of  the  said  administration,  and  were 
also  by  the  said  Henry,  constituted  and  appointed  by  his  last  will 
and  testament  trustees,  to  perform,  execute,  and  fulfil  the  several 
trusts  created,  limited  and  appointed  by  the  said  will,  and  the  said 
Jeremiah  and  William  accepted  the  said  trust,  and  of  the  money, 
goods,  effects,  rights  and  credits  of  the  said  Henry,  did  receive  the 
said  sum  of  9300,  the  legacy  aforesaid,  bequeathed  to  the  said  Sarah 
A.  Nicols  by  the  last  will  and  testament  of  the  said  Henry,  and  the 
said  Jeremiah  in  fact,  saith  that  they,  the  said  Jeremiah  and  Wil- 
liam afterwards,  to  wit,  on  the  thirteenth  day  of  July,  in  the  year 
1828,  and  fifteen  months  after  the  date  of  the  letters  testamentary 
to  them  granted,  at  Kent  County  aforesaid,  as  executors  of  the  said 
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Henry,  did  pay  over  to  themselves  as  trastees,  appointed  under  the 
said  will,  the  said  sam  of  current  money,  amounting  to  the  sum  of 
9300,  and  the  said  Jeremiah  further  in  fact  saith,  that  all  the  interest 
growing  due  on  the  said  legacy,  was  regularly  paid  over  to  Peregrine 
Wroth,  the  guardian  and  next  friend  of  the  said  Sarah,  to  the  time 
of  her  death,  and  after  her  death  to  Peregrine  Wroth  her  adminis- 
trator, all  of  which  the  said  Jeremiah  is  ready  to  verify.  Wherefore 
he  prays  judgment  of  the  said  State,  its  action  aforesaid,  against 
him  to  have  and  maintain,  ought,  &c. 

Rejoinder  of  the  defendant  to  the  second  replication. — ^That  the 
said  Henry  Tilghman  by  his  last  will  and  testament,  did  constitute 
and  appoint  the  said  Jeremiah  and  William  executors  of  his  last 
^  will  and  testament,  and  they  took  upon  *  themselves  the 
^^  burden  of  the  said  administration,  and  did  also  by  his  said 
last  wiU  and  testament,  constitute  and  appoint  the  said  William  and 
the  said  Jeremiah  trustees,  to  execute,  perform,  and  fulfil  the  several 
trusts  created,  limited  and  appointed  by  his  said  will,  and  the  said 
William  and  Jeremiah,  whom  the  said  Jeremiah  hath  survived,  ac- 
cepted the  said  trusts,  and  the  said  Jeremiah  and  William  of  the 
money,  goods,  chattels,  and  effects  of  the  said  Henry,  did  receive  the 
legacy  aforesaid,  bequeathed  unto  the  said  Sarah,  and  they,  the  said 
Jeremiah  and  William,  the  executors  aforesaid,  after,  on  the 
thirteenth  day  of  July,  in  the  year  1828,  at  Kent  County  aforesaid, 
did  pay  over  to  themselves,  the  trustees  aforesaid,  the  said  sum  of 
current  money,  together  with  all  the  interest  due,  and  growing  due 
on  the  same,  as  they  lawfully  might,  and  this,  he  the  said  Jeremiah, 
is  ready  to  verify,  &c 

Rejoinder  to  the  third  replication. — ^That  the  said  Henry  Tilgh- 
man, by  his  last  will  and  testament,  did  i^ipoint  them«  the  said 
Jeremiah  and  William,  whom  the  said  Jeremiah  hath  survived,  exe- 
cutors of  his  last  will  and  testament,  and  they  took  upon  themselves 
the  burden  of  the  said  administration,  and  the  said  Henry  did  also 
constitute  and  appoint  them,  the  said  William  and  the  said  Jere- 
miah trustees,  to  execute  and  perform  the  trusts  limited  and  ap- 
pointed by  his  said  will,  and  the  said  William  and  Jeremiah,  did 
accept  thereof,  and  the  said  Henry  Tilghman,  by  his  said  last  will  and 
testament,  among  other  things  did  will  and  direct  certain  real  estate 
of  him,  the  said  Henry,  to  be  sold,  and  did  appoint  one  John  B. 
Ecdeston  to  make  sale  thereof,  and  did  direct  the  proceeds  thereof 
to  be  paid  over  to  the  said  Jeremiah  and  the  said  William,  and  the 
said  John  B.  Eccleston,  did  accept  the  said  trust,  and  made  sale  of 
the  same,  and  did  pay  over  to  the  said  Jeremiah  and  the  said  Wil- 
liam, afterwards  on  the  eighteenth  day  of  September,  in  the  year  1832, 
the  pmceeds  of  the  sales  of  the  said  real  estate,  amounting  to  the  sum 
of  9M95,  and  the  said  Jeremiah,  further  in  fact,  saith,  of  the  money, 
goods  and  effects  of  the  said  Henry,  both  real  and  personal,  then 
30      •  came  into  the  hands  and  possession  of  the  said  Jeremiah  and 
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the  Baid  William,  the  tnistees  aforesaid  appointed  by  the  said  Henry, 
in  his  said  last  will,  and  the  said  sam  of  9300,  the  amount  of  the 
legacy  bequeathed  unto  the  said  Sarah,  part  thereof  was  paid  over 
by  the  said  Jeremiah  and  the  said  William,  to  themselves,  consist- 
ing of  personal  estate,  as  trastees  under  the  said  will,  and  part 
thereof  by  the  said  John  B.  Eccleston,  the  trustee  aforesaid,  to 
them,  according  to  the  will  of  the  said  Henry,  and  this,  the  said 
Jeremiah,  is  ready  to  verify,  &c. 

Bejoinder  to  the  fourth  replication. — That  he,  the  said  Jeremiah, 
and  be,  the  said  William,  whom,  the  said  Jeremiah  hath  survived, 
were  appointed  executors  of  the  last  will  and  testament  of  said 
Henry,  and  also  trustees,  to  execute  certain  trusts,  raised,  limited, 
and  appointed  by  the  said  will,  and  took  upon  themselves  the  bur* 
den  of  the  said  administration,  and  accepted  the  trusts;  and  the 
said  Jeremiah  and  William,  by  the  acts  and  agency  of  the  said  Wil- 
liam, of  the  money,  goods,  effects,  rights  and  credits,  of  the  said 
Henry,  real  and  personal,  received  the  amount  of  the  legacy  afore- 
said ;  that  is  to  say,  the  sum  of  9300,  and  the  said  Jeremiah  and 
William,  by  the  acts  and  agency  of  the  said  William,  paid  the  said 
sum  over  to  the  said  William,  one  of  the  trustees  aforesaid,  that  is 
to  say,  on  the  thirteenth  day  of  July,  in  the  year  1828,  at  the  county 
aforesaid,  as  they  lawfully  might,  and  this,  the  f>aid  Jeremiah,  is 
ready  to  verify,  &c. 

Surrejoinder  of  plaintiff  to  first  rejoinder  of  defendant. — ^That  the 
last  payment  of  interest  on  the  said  legacy  of  ¥300,  bequeathed  by 
Henry  Tilghman  to  the  said  Sarah  A.  Nicols,  was  made  in  her  life- 
time, some  few  months  liefore  her  death,  up  to  about  the  fourth  day 
of  April,  1828 ;  and  the  said  State  also  saith,  that  the  said  State,  by 
any  thing  in  the  said  rejoinder,  alleged,  from  having  and  maintain- 
ing its  said  action  to  be  precluded,  ought  not,  because  the  said  State 
saith,  that  the  said  Henry  Tilghman,  by  his  last  will  and  testament, 
bequeathed  the  said  legacy  of  $300,  to  the  said  Sarah  A.  Nicols,  to 
be  paid  when  she  should  arrive  to  the  age  of  sixteen  years,  by  the 
said  executors,  Jeremiah  Nicols  and  *  William  Barroll ;  and  ^^ 
the3',  the  said  executors,  were  not  constituted  and  appointed  ••  ■ 
by  said  last  will  and  testament,  trustees  of  the  said  legacy  of  9300, 
or  the  funds  out  of  which  the  same  was  to  be  paid,  nor  was  the  same 
bequeathed,  either  expressly  or  impliedly  to  them,  the  said  executors 
in  trust  for  her,  and  the  said  State  also  saith,  that  the  said  State,  by 
any  thing  in  the  said  rejoinder  alleged,  ought  not  to  be  precluded 
from  having  and  maintaining  its  action  aforesaid,  because  the  said 
State  further  saith,  that  the  said  executors,  the  said  Jeremiah  Nicols 
and  William  Barroll,  of  the  money,  goods,  effects,  rights  and  credits 
of  the  said  Henry  Tilghman,  received  the  said  legacy  of  $300,  be- 
queathed by  him,  to  the  said  Sarah  A.  Nicols,  and  did  not,  on  the 
thirteenth  day  of  July,  in  the  year  1828,  and  fifteen  months  after 
the  date  of  the  letters  testamentary,  to  them  granted,  at  Kent 
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Coanty  aforesaid,  pay  the  same  as  executors  to  themselves,  as  trus- 
tees, appointed  under  the  said  will,  and  all  this  the  said  State  is 
ready  to  verify,  &c. 

Sur-rejoinder  to  second  rejoinder. — ^That  the  said  Henry  Tilghman, 
by  his  last  will  and  testament,  bequeathed  the  said  legacy  of  $300  to 
the  said  Sarah  A.  Nicols,  to  be  paid  when  she  should  arrive  at  the 
age  of  sixteen  years,  that  she  died  before  she  arrived  at  the  said 
age,  and  letters  of  administration  were  not  taken  upon  her  estate 
until  the  19th  May,  1829,  and  that  the  interest  on  the  said  sum  of 
$300  was  not  paid  over  to  the  said  Sarah  A.  Nicols  during  her  life, 
or  to  the  said  Peregrine  Wroth  for  her,  nor  to  the  said  Peregrine 
Wroth  her  administrator,  since  her  death,  and  because  the  said 
State  also  saith,  that  the  said  Henry  Tilghman,  by  bis  said  last  will 
and  testament,  did  not  constitute  them  the  said  executors,  the  said 
Jeremiah  Nicols  and  William  Barroll,  trustees  of  the  said  legacy,  or 
the  funds  out  of  which  it  was  to  Ih)  paid,  nor  was  the  same  be- 
queathed, either  expressly  or  impliedly,  to  the  said  executors  in  trust 
for  her  the  said  Sarah  A.  Nicols,  and  because  the  said  State  also 
saith,  that  the  said  executors,  the  said  Jeremiah  Nicols  and  Wil- 
liam Barroll,  of  the  money,  goods,  effects,  rights  and  credits  of  the 
Qfi  *  ^^^^  Henry  Tilghman,  received  the  said  legacy  of  9300  be- 
^^  queathed  to  the  said  Sarah  A.  Nicols  as  aforesaid,  and  they 
the  said  executors,  did  not,  on  the  said  13th  day  of  July,  in  the  year 
1828,  nor  at  any  time  before  or  after,  pay  the  same,  together  with 
all  the  interest  due  and  growing  due  on  the  same,  over  to  them- 
selves as  trustees  as  aforesaid,  and  this  the  said  State  is  ready  to 
verify,  &c. 

Sur-rejoinder  to  third  rejoinder. — ^That  the  said  Henry  Tilghman, 
by  his  said  last  will  and  testament,  did  not  constitute  and  appoint 
the  said  executors,  the  said  Jeremiah  Nicols  and  William  Barroll, 
trustees  of  the  said  legacy  of  9300,  bequeathed  to  the  said  Sarah  A. 
Nicols,  or  of  the  funds  out  which  the  same  was  by  the  said  will  to 
be  paid,  nor  was  there  any  trust  of  the  said  legacy  and  funds,  by  the 
said  will  and  testament,  limited  and  appointed;  and  because  the  said 
State  saith,  that  the  money  arising  from  the  sale  of  the  lands,  de- 
vised by  the  said  will  to  be  sold  by  John  B.  Eccleston,  the  trustee 
for  making  the  said  sale,  was  directed  by  the  said  last  will  and  tes- 
tament, to  be  taken  and  considered  as  a  part  of  their  testator's  per- 
sonal estate,  and  to  be  paid  over  to  the  said  executors,  and  applied 
by  them  as  such,  to  the  payment  of  certain  legacies  in  the  said  will 
and  testament  bequeathed ;  and  because  the  said  State  further  saith, 
that  the  said  executors,  the  said  Jeremiah  Nicols  and  William  Bar- 
roll,  of  the  money,  goods  and  effects  of  the  said  Henry  Tilghman, 
both  real  and  personal,  which  came  to  their  hands  and  possession, 
they  did  not  as  executors,  pay  over  to  themselves  as  trustees  a  part 
of  the  said  legucy  of  $300,  and  a  part  thereof  received  from  the  said 
John  B.  Eccleston,  trustee  according  to  the  will  of  the  said  Henry 
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Tilghman,  in  any  other  character  than  as  executors,  and  this  the  said 
State  is  ready  to  verify,  &c. 

Sar-rejoinder  to  the  fourth  rejoinder. — That  by  the  last  will  and 
testament  of  the  said  Henry  Tilgh man,  no  trust  was  raised  or  limited 
of  the  said  legacy  of  $300,  or  of  the  funds  out  of  which  the  said  tes- 
tator director  it  to  be  paid,  and  the  said  executors,  the  said  Jere- 
miah Nicols  and  William  BarroU,  were  not  by  the  said  last  will  and 
testament  constituted  and  *  appointed  trustees  to  execute  any  ^ 
such  trust,  and  because  the  said  State  alsosaith,  that  the  said  ^^ 
Jeremiah  Nicols  aud  William  Barroll,  by  the  agency  and  acts  of  the 
said  William  BarroU,  of  the  money,  goods  and  effects,  rights  and 
credits  of  the  said  Henry  Tilghman  real  and  personal,  did  not  receive 
the  amount  of  the  legacy  aforesaid,  that  is  to  say,  the  sum  of  $300, 
and  the  said  Jeremiah  Nicols  and  William  BarroU,  by  the  acts  and 
agency  of  the  said  William  BarroU,  did  not  pay  the  said  sum  or 
legacy  of  $300,  over  to  the  said  William  Barroll  as  one  of  the  trus- 
tees aforesaid,  that  is  to  say,  on  the  13th  day  of  July,  in  the  year, 
1828,  at  the  county  aforesaid,  and  this  the  said  State  •^is  ready  to 
verify. 

Bebutter  of  defendant  to  first  sur-rejoinder. — That  the  said  Jere- 
miah and  William  were  appointed  and  constituted  by  the  last  will 
and  testament  of  the  said  Henry  Tilghman,  trustees  of  the  said  leg- 
acy of  $300,  bequeathed  by  the  said  Henry  to  be  paid  to  the  said 
Sarah  A.  Nicols  when  she  should  arrive  at  the  age  of  sixteen  years, 
and  of  the  funds  out  of  which  the  same  was  to  be  paid,  and  that  the 
isame  was  bequeathed  to  them  the  said  executors  in  trust  for  her  the 
said  Sarah  A.  Nicols,  and  the  said  Jeremiah  as  to  the  said  first  sur- 
rejoinder of  the  said  State  further  saith,  that  the  said  Jeremiah  and 
William  did  on  the  13th  day  of  July,  in  the  year  1828,  fifteen  months 
after  the  date  of  the  said  letters  testamentary  to  them  granted  at 
Kent  County  aforesaid,  as  executors  as  aforesaid,  of  the  money, 
goods,  effects,  rights  and  credits  of  the  said  Henry,  pay  over  to 
themselves  as  trustees  aforesaid,  appointed  under  the  said  last  will, 
the  said  sum  of  $300,  limited  and  appointed  by  the  said  last  will  and 
t-estameut,  to  be  paid  to  the  said  Sarah  A.  Nicols  as  aforesaid,  and 
this  the  said  Jeremiah  prays  may  be  inquired  of  by  the  county,  &c. 
and  the  said  State  doth  the  like. 

Eebutter  of  defendant  to  second  sur-rejoinder. — ^That  the  interest 
on  the  said  sum  of  $300,  bequeathed  a«  aforesaid  by  the  said  last  will 
and  testament  of  the  said  Henry  Tilghman,  to  the  said  Sarah  A. 
^Nicols,  was  regularly  paid  over  to  the  said  Peregrine  Wroth,  guar- 
dian of  the  said  Sarah  A.  Nicols,  *  to  the  time  of  her  death, 
and  to  the  said  Peregrine  Wroth,  her  administrator  by  Wil-  **" 
liam  Barroll,  aforesaid,  one  of  the  trustees  under  the  will  of  the  said 
Henry,  at  the  time  of  his  death,  which  happened  the  12th  day  of 
March,  in  the  year  1834,  and  that  the  said  Henry  Tilghman,  by  his 
said  last  will  and  testament,  did  constitute  and  appoint  the  said 
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Jeremiah  and  William^  trustees  of  the  said  legacy,  and  of  the  funds 
out  of  which  it  was  to  be  paid,  and  that  the  same  was  bequeathed 
to  them  the  said  Jeremiah  and  William,  in  trust  for  her  the  said 
Sarah  A.  !Nicols,  and  the  said  Jeremiah  as  to  the  said  second  sur- 
rejoinder of  the  said  State  further  saith,  that  they  the  said  Jeremiah 
and  William,  did  not  as  executors  receive  the  said  legacy  of  $300, 
bequeathed  to  the  said  Sarah  A.  Nicols,  of  the  money,  goods,  effects, 
rights  And  credits  of  the  said  Henry,  but  they  the  said  Jeremiah  and 
William,  did  as  executors  aforesaid,  on  the  13th  day  of  July,  in  the 
year  1S28,  of  the  money,  goods,  efifects,  rights  and  credits  of  the  said 
Henry,  pay  over  to  themselves  as  trustees  aforesaid,  appointed  under 
the  said  last  will,  the  said  legacy  limited  and  appointed  by  the  said 
will,  to  be  paid  to  the  said  Sarah  A.  Nicols,  as  aforesaid,  together  with 
all  the  interest  due  and  growing  due  thereon,  and  this  the  said  Jere- 
miah prays  may  be  enquired  of  by  the  county,  &c.  and  the  said  State 
doth  the  like. 

To  the  third  sur-rejoinder  the  defendant  demurred  generally,  in 
which  the  plaintiff  joined. 

Eebutter  of  defendant  to  fourth  sur-rejoinder. — ^That  by  the  last 
will  and  testament  of  the  said  Henry,  a  trust  was  raised  and  limited 
of  the  said  legacy  of  $300,  bequeathed  as  aforesaid,  to  the  said  Sarah 
A.  Nicols,  and  that  the  said  Jeremiah  and  William,  were  by  the  said 
last  will  and  testament,  constituted  and  appointed  trustees  of  the 
said  legacy,  so  as  aforesaid  bequeathed  to  the  said  Sarah  A.  Nicols, 
and  that  the  said  Jeremiah  and  William,  by  the  agency  and  acts  of 
the  said  William,  of  the  money,  goods  and  effects,  rights  and  credits 
of  the  said  Henry  Tilghman,  real  and  personal,  did  receive  the 

^  amount  of  the  legacy  aforesaid,  that  is  to  say,  *  the  sum  of 
^'  $300,  and  that  the  said  Jeremiah  and  Wilham,  by  the  acts 
and  agency  of  the  said  William,  did  pay  the  said  sum  or  legacy  of 
$300,  over  to  the  said  William  Barroll,  as  one  of  the  trustees  afore- 
said, that  is  to  say,  on  the  13th  day  of  July,  in  the  year  1828,  at  the 
county  aforesaid,  and  this  the  said  Jeremiah  prays  may  be  inquired 
of  by  the  county,  &c.  and  the  said  State  doth  the  like. 

The  County  Court  (Hoppee,  A.  J.)  adjudged  pro  format  that  the 
sur-rejoinder  to  the  third  rejoinder  of  the  defendant,  was  not  suffi- 
cient in  law,  sustained  the  defendant's  general  demurrer  to  that 
plea,  and  gave  final  judgment  for  the  defendant. 

Thereupon  the  State  brought  this  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen*  Ab- 
CHER,  DORSEY,  and  Spence,  JJ. 

.  Oeorge  Vickers,  for  the  appellant,  contended :  1.  That  the  pro- 
ceeds of  the  sale  of  the  laud  made  by  the  trustee,  and  paid  over  to 
the  executors  as  personal  estate,  under  the  direction  of  the  testator, 
were  transmuted  from  equitable,  into  legal  assets,  and  cidministrable 
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as  such.    1  H.dtJ.  230;  1  Bro.  G.  R.  497;  1  Atkyn,  484;  1  Vem.  B. 
63 ;  2  Vem.  106 ;  3  Cond.  E.  G.  B.  575. 

2.  That  by  the  fair  and  legitimate  construction  of  the  bond,  the 
executors  were  bound  to  pay  the  legacy  for  which  this  suit  was 
brought. 

That  the  liability  of  executors  and  administrators  has  been  en- 
larged by  our  testamentary  system,  that  they  are  reciprocal  securi- 
ties and  answerable  for  the  defaults  of  each  other.  Clark  and  Wife^ 
Adm^rs  of  Underwood  vs.  Williams^  Executors^  6  O.  dt  J.  288. 

That  the  condition  of  the  bond  is  virtually  to  pay  the  legatee  the 
specific  sum  of  money  bequeathed,  at  a  particular  period,  without 
any  collateral  circumstance,  or  qualifying  condition,  and  is  equiva- 
lent to  an  ordinary  money  bond,  with  a  single  and  absolute  condi- 
tion, and  that  neither  plene  *  administravit  nor  nuUa  bona  can 
be  pleaded;  that  assets  are  admitted,  and  that  neither  their  ^'^ 
extent,  nor  their  nature,  can  be  inquired  into  an  action  by  a  creditor 
or  legatee  on  the  bond.  Statej  use  Barber  vs.  Hammond^  Executors^ 
6  O.  (&  J.  157 ;  Ihivall  vs.  SnowdeUj  1  G,  &  J.  430.  That  an  action 
by  a  creditor  or  distributee  on  an  ordinary  administration  bond, 
<x)uld  be  sustained  at  all  events  to  the  extent  of  legal  assets  (where 
the  fund  was  mixed,)  if  the  pleadings  presented  the  point,  unless 
they  alleged  that  the  legal  assets  had  been  exhausted,  and  that  the 
assets  in  hand  were  entirely  an  equitable  fund.  The  point  would 
then  be  fairly  presented,  whether  equitable  can  be  converted  into 
legal  assets,  but  the  pleadings  in.  this  case  admit  legal  assets  to  be 
in  the  hands  of  the  executors  without  stating  the  precise  amount. 

3.  There  is  no  expression  in  the  will  constituting  Messrs.  BarroU 
and  Nicols  trustees. 

1.  It  speaks  of  executors  and  trustees,  but  does  not  confound  them. 
The  duties  required  in  reference  to  the  legacy  to  Elizabeth  Nicols, 
to  the  unfinished  trusts,  and  to  the  residuary  legatee,  upon  the  con- 
tingency of  his  refusal  to  consent  to  the  execution  of  a  bond  by  the 
executors  to  the  State,  to  pay  debts  and  legacies,  were  such  as  justi- 
fied the  appellation  of  trustees,  while  all  the  other  duties  enjoined 
upon  them  were  executorial ;  but  if  the  testator  had  denominated 
them  trustees  of  the  legacy,  the  duty  to  be  performed,  its  nature  and 
manner  of  execution,  would  have  determined  their  character,  that  a 
testator  cannot  evade  the  testamentary  laws  by  the  appointment  of 
trustees  to  do  what  naturally  belongs  to  the  office  of  an  executor. 
That  this  is  a  common  pecuniary  legacy  payable  at  a  subsequent 
day,  there  being  no  distinguishing  features,  either  in  the  nature  of 
the  fund,  in  the  manner  of  the  gift,  or  in  the  condition  of  the 
legatee. 

2.  That  the  executors  as  such  being  liable  for  this  legacy,  they 
could  not  discharge  themselves  by  paying  over  to  themselves  as  trus- 
tees,  because  if  by  operation  of  law  tjie  payment  is  made  at  the  end 
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-  ^  of  thirteen  mouths,  it  would  be  an  •  invitation  to  executors 
^•*  to  violate  their  duty,  in  not  paying  before  that  period,  for  the 
purpose  of  relieving  their  securities  from  responsibility. 

3.  That  the  postponement  of  the  time  of  payment  cannot  make 
any  change  in  the  subject. 

Because  it  is  usual,  and  because  the  Act  of  1798,  ch.  101,  sub-ch.  10, 
sec.  11,  provides  that  legacies  payable  at  a  future  period,  or  money 
to  be  paid  upon  a  contingency,  may  be  carried  into  the  Orphans' 
Court  by  the  executor,  which  negatives  the  idea  of  any  presumptive 
trust  of  the  funds  thus  to  be  disposed  of.  Hunter  vs.  Bryson^  5  O. 
&  J.  483. 

To  the  point  presented  by  the  appellee  that  the  appellant  ought  to 
have  demurred  to  the  appellee's  third  rejoinder,  instead  of  pleading 
over,  he  contended : 

1.  That  the  rejoinder  was  not  precise  and  explicit,  it  being  stated 
that  the  appellees  were  trustees,  generally  under  the  will,  and  not 
that  they  were  trustees  of  this  particular  legacy,  as  they  might  well 
be  trustees  for  some  purposes  but  not  for  all,  and  hence  the  necessity 
of  a  surrejoinder  denying  the  trust  as  to  this  particular  legacy. 

2.  That  it  was  an  established  rule  in  pleading,  that  in  the  exami- 
nation of  demurrer,  the  Court  will  look  through  the  whole  record,  and 
seizing  upon  the  first  error,  decide  against  the  party  committing  it, 
although  he  may  be  the  person  demurring.    1  Chit  P.  580. 

3.  That  the  first  error  in  pleading  was  committed  by  the  appellee, 
because  he  first  pleaded  performance  of  the  condition  of  the  bond, 
and  in  his  rejoinder  has  departed,  by  assigning  excuses  for  not  per- 
forming it.    Evang  on  P.  70;  1  Chit.  P.  657,  658. 

W.  A.  Spencer,  for  the  appellee.  The  judgment  below  is  right :  1. 
Because  there  was  error  in  the  sur-rejoinder.  The  plaintiff  ought  to 
have  met  the  rejoinder  by  a  demurrer  and  tendered  an  issue  in  law. 
Step,  an  Plea.  24 ;  Oould  on  Plea.  406.  Matter  of  law  is  not  traversa- 
ble.  2  Saunder^s  Rep.  169, 160,  notes  10  and  11.  •  It  was  not 
^^  for  the  jury  to  determine  whether  they  were  trustees.  Matter 
of  fact  mixed  with  matter  of  law  is  vicious,  because  not  triable  by 
Court  or  jury.  The  executors  were  appointed  trustees  for  the  plain- 
tiff's intestate,  because  the  testator  had  no  power  to  appoint  testa- 
mentary guardian.  2  Ear.  Ent.  326,  is  an  authority  that  the  appel- 
lee's pleadings  are  accurate.  3H.(&  McH.  179.  A  bond  is  not  neces- 
sary to  be  given  to  make  the  principle  operate,  that  the  executor 
shall  hold  as  guardian.  3  H.  i&  J.  239.  The  defendant  was  not 
bound  to  demur.  In  looking  to  first  fault,  the  Court  will  examine 
the  replication  and  regard  it  as  the  declaration  in  this  cause. 

2.  William  BarroU  and  the  defendant  being  trustees  under  the 
will  of  Henry  Tilghman,  of  his  personal  estate,  the  defendant  in  error 
is  not  answerable  for  the  legacy  claimed  in  this  suit  on  the  testamen- 
tary bond.  They  are  made  executors,  that  they  may  collect  the 
funds,  and  trustees  that  they  may  control  it.    It  is  made  their  duty 
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as  tnistees  to  invest  the  fund.  This  might  have  beeu  done  by  the 
executors,  if  the  testator  had  not  designed  that  they  should  act  as  trus- 
tees. As  soon  as  they  collected  the  funds  as  executors,  they  became 
trustees.  The  14th  section  of  the  will  makes  them  trustees.  The 
testator  only  meant  to  make  the  proceeds  of  the  sale  of  the  lands  a 
fund  for  the  payment  of  the  plaintiff's  legacy.  In  the  case  of  Eliza- 
beth, the  executors  are  made  trustees  to  hold  the  legacy.  They  are 
made  trustees  for  the  use  of  his  will. 

By  the  Act  of  1798,  ch.  101,  sub-ch.  14,  sec.  6,  legatees  may  sue  the 
bond.  It  is  only  liable  for  the  legal  duties  of  the  executor.  Suppose 
the  will  shows  that  the  legacy  is  not  to  be  paid  by  the  executor,  as 
executor  would  the  bond  be  liable  1  Suppose  the  legacy  is  charged 
upon  land,  and  to  be  paid  by  the  devisee  1  By  the  Act  of  1798,  a 
time  is  limited  for  settling  administrations.  The  testator  could  not 
enlarge  the  liability  of  executors  by  postponing  the  time  of  paying 
legacies  beyond  fifteen  months.  Here  the  legacies  were  payable  long 
after  fifteen  months.  Which  character  was  •  intended  1  They 
paid  to  themselves  as  trustees  by  implication  of  law,  what  ^^ 
they  had  received  as  executors. 

3.  The  judgment  below  is  right,  because  the  funds  of  the  late 
Henry  Tilghman,  upon  which  the  legacy  is  charged,  being  part  real 
assets  and  part  personal,  the  defendant  in  error  is  not  answerable 
on.  the  testamentary  bond. 

As  the  pleadings  stood,  the  assets  could  not  be  marshaled  by  the 
jury,  being  part  payable  out  of  the  real,  and  part  out  of  the  personal 
assets.  Bond  as  we  have  shown  is  not  liable  for  legacies  payable  out 
of  the  real  assets.  This  legacy  was  payable  out  of  the  funds  to  be 
paid  by  John  B.  Eccleston.  Bac.  Abr.  title  Executors,  416.  We  may 
look  to  the  character  of  the  legacy  under  the  will,  to  ascertain  if  it  is 
covered  by  the  bond.     Clay  vs.  WUlis^  1  Bam.  and  Ores.  364. 

In  8  Serg.  and  Low.  103,  the  executors  could  not  receive  a  fund  as 
executors,  but  must  take  it  as  trustees,  although  a  deed  directed  the 
fund  to  be  paid  to  them  as  executors.  9  Law  Lib.  106.  This  last 
case  shows  that  the  proceeds  of  real  estate  are  equitable  assets, 
although  directed  by  the  testator  to  be  considered  part  of  the  per- 
sonal estate.  If  Eccleston  had  refused  to  pay  over  the  money  to  the 
executors,  they  must  have  sued  in  equity,  and  could  not  have  sued  at 
law  for  money  had  and  received.  2'he  case  of  the  creditors  of  Sir 
Charles  Cox,  3  P.  Wms.  341 ;  Ambler,  308;  Lewin  vs.  Okely,  2  Atk.  50 ; 
1  Br.  C.  22.134;  Bailey  YS.Elkins,  7  Vesey,  Jr.  319;  Shiphard  vs. 
LuUridge,  8  Vesey,  Jr.  26. 

W.  Cannichael,  on  the  same  side,  cited,  Seegar  vs.  State,  6  H.  dt  J. 
162 ,  SH.it  McH. ;  2H.dt  0.  179 ;  1785,  ch.  72,  sec.  10. 

Fearee  and  Page,  in  reply. 

Stephen,  J.  delivered  the  opinion  of  the  Court.    This  suit  was 
instituted  in  the  Court  below,  upon  a  testamentary  bond  given  by 
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-  ^      the  executors  of  the  last  will  and  •  testament  of  Henry  TilgU- 
^  •       man,  late  of  Kent  County,  deceased,  for  the  payment  of  debts 
and  legacies,  pursuant  to  the  provisions  of  the  Act  of  Assembly, 
passed  in  the  year  1798,  ch.  101.    The  object  of  the  suit  was  to  re- 
cover a  legacy  given  by  the  will  of  said  Tilghman,  to  Sarah  A.  Nicols, 
to  be  paid  on  her  arrival  at  the  age  of  sixteen  years,  the  intermedi- 
ate accruing  interest  to  be  paid  annually  to  her  guardian,  or  to  such 
person  as  might  have  the  care  of  her,  for  her  use.    The  legatee  dy- 
ing before  the  legacy  became  payable,  conformably  to  the  terms  of 
the  will,  the  suit  was  brought  by  her  administrator  (m  the  bond, 
given  by  the  executors  against  the  appellee,  the  surviving  executor, 
to  compel  payment  of  the  legacy,  according  to  the  terms  and  condi- 
tions of  that  bond.    To  the  declaration  filed  upon  it  the  defendant 
pleaded  performance,  and  the  plaintiff  in  his  replication,  assigned  as 
a  breach  of  the  condition  of  the  bond,  the  non-payment  of  the  legacy, 
given  by  the  will  of  the  said  Tilghman  to  his  intestate.    To  this  re- 
plication there  was  a  rejoinder  put  in  by  the  defendant,  in  which  he 
attempts  to  repel  the  plaintiff's  claim,  and  bar  its  recovery  on  the 
bond  given  by  the  defendant,  on  the  ground  of  a  trust  created  by 
the  will,  which  constituted  the  executors  trustees  of  the  legacy,  and 
exonerated  them  from  all  liability  on  their  bond  for  the  payment  of 
the  same.    Upon  the  best  consideration  we  have  been  able  to  give 
^        to  this  subject,  after  all  the  light  derived  trom  an  examination  of  the 
authorities  referred  to  in  the  course  of  the  argument,  we  have  come 
to  the  conclusion,  that  upon  the  true  and  legal  construction  of  the 
will  of  Henry  Tilghman,  by  which  the  legacy  in  question  was  be- 
queathed, the  executors  were  not  constituted  trustees  of  the  said  leg- 
acy, nor  responsible  for  the  payment  of  the  same,  in  the  first  instance 
in  that  character,  to  the  exclusiou  of  their  liability  upon  their  bond. 
On  the  contrary  we  think  that  The  suit  was  well  brought  u[)on  the 
bond,  and  that  the  matters  and  facts  stated  in  the  defendant's  third 
rejoinder  to  the  plaintiff's  replication  furnished  no  legal  defence  to 
the  action.    The  testator  directs  that  there  shall  be  no  appraisement 
or  sale  of  his  personal  estate,  but  that  his  executors  *  should 
^^      give  bond  as  the  law  directs,  for  the  payment  of  his  debt  and 
legacies.    In  his  will  he  directs  his  land  called  Dugan's  Delight,  to  be 
sold  by  a  trustee  named  in  the  will,  and  the  proceeds  of  sale  to  be 
paid  by  the  trustee  to  his  executors,  which  he  directs  to  be  considered 
as  part  of  his  personal  estate,  and  to  be  applied  to  the  payment  of  the 
legacies  thereafter  mentioned,  including  the  legacy,  the  subject-mat- 
ter of  the  present  controversy ;  and  he  charges  the  estate  devised  to 
his  residuary  devisee,  with  the  payment  of  his  debts  and  legacies  in 
case  his  other  estate  should  be  insufficient.    He  also  gives  to  each  of 
his  executors  a  commission  of  five  per  centum  upon  all  of  his  personal 
estate,  (excepting  his  household  and  kitchen  furniture,  and  farming 
utensils,)  including  the  money  arising  from  the  sale  of  the  land  di- 
rected to  be  sold,  which  should  be  distributed,  paid  away,  or  invested 


THE  STATE  vs.  NICOLS.— 10  G.  &  J.  33 

during  their  executorship.  It  is  true,  as  wa^  held  in  9  Barnewall  and 
CresiceUj  489,  the  testator  could  not  alter  the  legal  character  of  the 
property,  by  directing  that  it  should  be  considered  part  of  his  per- 
sonal estate;  and  that  the  money  in  their  hands  would  be  held  by 
them  in  the  character  of  trustees  as  equitable  assets,  and  not  as  le- 
gal assets,  to  be  administered  by  them  in  their  character  of  exec- 
utors, in  a  due  and  legal  course  of  administration.  But  the  direction 
of  the  will  in  that  respect,  although  legally  unavailable,  is  strikingly 
illustrative  of  the  testator's  intention,  in  requiring  his  executors  to 
give  bond  for  the  paymeiit  of  his  debts  and  legacies,  by  which  they 
subjected  themselves  to  an  absolute  and  unqualified  responsibility  for 
such  payment,  without  regard  to,  and  apart  from  any  consideration,  as 
to  the  sufSciency  or  insufficiency  of  his  personal  estate.  The  money 
arising  from  the  sale  of  his  real  estate,  was  manifestly  intended  as  an 
auxiliary  fund,  to  supply  a  contemplated  deficiency  of  the  personalty, 
and  together  with  the  charge  in  the  residuary  clause  of  his  will,  was 
intended  as  an  indemnity,  to  protect  his  executors  from  any  loss  or 
damage  which  might  arise  from  the  personal  responsibility  incurred 
by  them  in  executing  the  bond  he  had  required  them  to  give.  It  is 
•  clear  beyond  controversy,  that  the  executors  are  not  express-  . 
ly  constituted  trustees  of  the  legacy  in  question,  and  are  ex-  **" 
pressly  charged  by  the  will  in  their  character  of  executors,  with  the 
payment  of  the  legacy  of  $1,000,  to  Mrs.  Rebecca  Tilghman,  of  Phil- 
adelphia, after  the  expiration  of  five  years  fromthe  death  of  the  tes- 
tator, the  interest  to  be  paid  annually  until  the  principal  should 
become  due ;  and  the  testator  provides  in  his  will,  that  his  executors 
should  not  be  responsible  for  the  application  of  the  money  after  the 
payment  of  the  legacy  as  directed  by  the  will.  Upon  the  whole  of 
this  case  then  as  presented  by  the  record,  we  think  that  the  plain- 
tiff's right  of  action  upon  the  bond,  was  not  barred  or  extinguished 
by  any  trust  created  by  the  will  of  the  testator  as  set  out  in  the 
pleadings  in  this  case ;  and  that  his  right  to  recover  the  legacy  in 
tbe  suit  instituted  upon  it,  was  unaffected  and  unimpaired,  by  any 
provision  or  trust  in  relation  to  such  legacy  contained  in  the  will. 
From  these  premises  the  conclusion  necessarily  follows,  that  the 
matters  and  allegations  contained  in  the  defendant's  third  rejoinder 
to  the  plaintiff's  replication,  are  substantially  defective  as  a  defence 
to  the  action,  and  wholly  insufficient  and  inoperative  in  law  to  bar 
the  plaintiff's  remedy  upon  the  bond  given  by  the  defendant.  If 
this  view  of  the  nature  of  the  rejoinder  be  correct,  the  legal  effect  of 
the  demurrer  to  the  sur-rejoinder  bringing  before  the  Court  the  whole 
record,  and  the  well  established  principle  being  that  the  party  in 
whose  pleading  the  first  substantial  vice  or  defect  is  discovered  must 
fail,  it  results  as  a  necessary  legal  consequence,  that  the  judgment  of 
the  Court  below  in  favor  of  the  defendant  was  erroneous,  and  ought 
to  be  reversed.  Judgment  reversed^  and  procedendo  ordered. 

3  10  G.  &  J. 
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50    •  William  Lamab  vs.  Jonathan  Maneo. — December,  1838. 

The  object  of  the  Legislature  in  passing  the  Act  of  Limitations  of  1715.  ch. 
23,  was  not  in  all  cases  to  prohibit  the  giving  in  evidence  of  a  bill  or 
bond,  where  it  might  be  above  12  years  standing,  or  in  any  case  where 
it  was  not  itself  the  foundation  of  the  action,  (a) 

When  an  express  promise  is  proved,  to  pay  the  balance,  which  might  appear 
to  be  due  upon  a  single  bill,  the  bill  itself,  though  over  12  years  stand- 
ing, may  be  offered  in  evidence,  as  furnishing  the  inducement  to,  or 
legal  basis  of  the  promise.  (6) 

And  when  the  action  is  brought  in  the  name  of  the  assignee  of  the  obligee 
in  the  bill,  proof  of  the  assignment  is  not  necessary,  when  the  defend- 
ant  has  treated  with,  and  recognized  the  assignee  as  the  holder. 

The  jury  from  such  conduct  may  infer,  that  the  assignment  was  in  the  band- 
writing  of  the  obligee. 

When  a  paity  says,  upon  being  called  on  to  pay  a  debt,  give  me  all  the 
credits  to  which  I  am  entitled  and  I  will  pay  the  balance,  the  plaintiff 
need  only  at  the  trial,  show  what  is  justly  due.  A  preliminary  settle- 
ment of  the  claim  is  not  necessary  to  a  recovery.  There  is  no  difference 
between  the  right  of  the  obligee  in  a  bond,  and  the  assignee,  though  the 
latter  may  have  only  an  equitable  title,  to  recover  upon  the  promise  of 
the  obligor  to  pay  the  money. 

When  the  promise  to  pay  the  bill  or  bond  is  sufficiently  proved,  whatever 
aids  and  supports  It,  and  tends  to  shew  what  is  justly  due,  is  as  admis- 
sible as  the  bill  or  bond  itself. 

Appeal  from  Frederick  County  Court.  This  was  an  action  of  as- 
sumpsitj  commenced  on  the  16th  October,  1835,  by  the  appellee 
against  the  appellant.    The  declaration  contains  five  counts. 

1st  coant. — That  on  the  29th  April,  1816,  the  said  Lamar,  by 
his  bill  obligatory  bearing  date,  &c.  ten  months  after  date  prom- 
ised and  obliged  himself  to  pay  to  a  certain  Benoni  S.  Lamar  the 
snm  of  9350,  and  after  several  specific  payments  in  part  satisfac- 
tion of  said  biU,  and  on  the  1st  January,  1822,  the  said  B.  S.  Lamar, 
by  a  written  order  on  said  bill  endorsed,  and  by  him  subscribed, 
ordered  and  directed  the  said  defendant  to  pay  to  the  said  plain- 
tiff the  fall  amount  unsatisfied  by  said  defendant,  and  delivered 
the  said  bill,  with  snch  order  thereon,  to  said  plaintiff-^of  all  which  the 

(a)  Cited  in  Young  vs.  Machall,  4  Md.  367. 

(6)  Approved  in  Young  vs.  Mackall,  4  Md.  867;  S.  G.  8  Md.  Ch.  401;  Felty 
vs.  Young,  18  Md.  167;  Leonard  vs.  Hughlett,  41  Md.  389;  Wright  vs.  Gilbert, 
61  Md.  156.  See  Oliver  vs.  Oray^  1  H.  &  6.  144.  Where  the  remedy  on  a 
single  bill  has  become  barred  by  lapse  of  time,  the  mere  payment  of  interest 
on  the  debt  raises  no  such  promise  as  will  support  ^assumpsit  for  the  amount 
due  on  the  single  bill.  Nothing  less  than  an  express  promise  to  pay  the 
amount  due  thereon,  made  after  the  statute  has  become  a  bar  to  the  remedy 
on  the  bond  itself  will  suffice  to  maintain  an  action  of  assumpsit  to  recover 
the  amount  due.    Leonard  vs.  Hughlett,  supra. 
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said  defendant  had  notice — that  after  some  other  payments  in  part 
*  satisfaction  of  said  bill,  a  certain  statement,  in  writing,  in 
the  nature  of  the  calcalation  of  the  amount  due  and  unsatis-  ^^ 
fied  upon  said  bill  was  presented  to  the  said  defendant,  and  by  him 
carefully  overlooked,  examined  and  understood,  and  by  which  there 
was  due  $182.10 ;  the  said  defendant  then  admitted  the  said  state- 
ment to  be  just  and  correct,  but  then  insisted  that  he  was  justly 
entitled  to  a  further  credit  upon  the  said  last  mentioned  bill,  in  part 
reduction  of  the  same,  to  the  amount  of  the  proceeds  of  the  sales  of 
a  certain  quantity  of  tobacco  before  that  time  sold  by  the  said  de- 
fendant, and  which  proceeds  had  been  received  by  the  said  plaintiff 
on  account  of,  and  as  part  payment  of  the  said  last  mentioned  bill. 
But  the  said  defendant  in  consideration  of  the  premises,  and  in 
fnither  consideration  that  the  said  plaintiff  assented  and  agreed,  at 
the  special  instance  and  request  of  the  said  defendant,  to  come  to  a 
fair  and  final  settlement  with  the  said  defendant,  touching  and  con- 
cerning the  said  debt  by  the  said  last  mentioned  bill  testified,  and  of 
all  payments  so  as  aforesaid  made  in  part  satisfaction  and  reduction 
of  the  same,  and  touching  and  concerning  the  net  proceeds  aforesaid 
of  the  above  mentioned  sales  of  tobacco,  &c.  afterwards,  on,  &c.  at 
&c.  undertook,  and  then  and  there  faithfully  promised,  and  upon 
himself  assumed  to  come  to  a  fair  settlement  with  the  said  plaintiff, 
whenever  he,  the  said  defendant,  should  be  thereunto  afterwards 
requested,  touching  and  concerning  the  said  debt,  by  the  said  last 
mentioned  bill  obligatory  testified,  and  of  all  payments  so  as  afore- 
said made  in  part  satisfaction,  and  in  reduction  of  the  same,  and 
touching  and  concerning  the  amount  of  the  net  proceeds  aforesaid, 
of  the  aforesaid  sales  of  tobacco,  so  as  aforesaid  asserted  to  have 
been  received  by  the  said  plaintiff  as  an  additional  and  further  credit 
in  part  deduction  thereof,  and  upon  ascertainment  of  the  balance 
due  upon  and  on  account  of  said  last  mentioned  bill  obligatory,  upon 
such  settlement  as  aforesaid,  to  pay  such  balance  to  the  plaintiff, 
when  the  said  defendant  should  be  thereunto  next  afterwards  re- 
quested, and  the  said  plaintiff  in  fact  further  saith,  that  upon  the 
making  of  such  fair  *  settlement  as  aforesaid,  there  would  be  ^ 
found  to  be  due  and  owing  upon  and  on  account  of  said  last  ^'^ 
mentioned  bill  obligatory,  and  the  said  plaintiff  expressly  avers,  that 
there  is  still  due  and  owing,  and  unsatisfied,  after  all  payments  made 
as  aforesaid,  and  after  crediting  the  net  proceeds  of  the  sales  of 
tobacco,  so  as  aforesaid  asserted  to  have  been  received  by  the  said 
plaintiff,  and  over  and  above  all  credits,  and  over  and  above  all  mat- 
ters of  set-off  and  discount,  a  large  sum  of  money,  to  wit,  the  sum 
of  five  hundred  dollars  current  money,  to  wit,  at  Frederick  County 
aforesaid,  and  the  said  plaintiff  avers  that  from  the  time  of  the  mak- 
ing of  the  said  promise  of  the  said  defendant  herein  before  last  men- 
tioned, and  thenceforth,  hitherto  he  the  said  plaintiff  hath  been 
ready  and  willing,  and  prepared  at  all  times,  and  was  then  and  there 
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well  known  to  the- said  defendant,  and  hath  in  fact  from  time  to  time 
and  oftimes  since  the  making  of  the  said  last  mentioned  promise 
and  undertaking  of  the  said  defendant,  last  before  mentioned,  and 
before  the  commencement  of  this  suit,  invited,  requested  and  soli- 
cited the  said  defendant  to  come  to  a  fair  settlement  with  him  the 
said  plaintiff  as  aforesaid,  and  to  pay  to  him  the  said  plaintiff,  such 
balance  as  upon  such  fair  settlement  should  be  found  to  be  due,  to 
wit,  at  Frederick  County  aforesaid.  But  the  said  defendant,  not 
regarding  his  said  promise  and  undertaking,  hath  hitherto  wholly 
omitted,  neglected  and  refused  to  come  to  such  settlement  with  the 
said  plaintiff,  and  still  doth  neglect  and  refuse  to  come  to  such  set- 
tlement with  the  plaintiff',  to  wit,  at  Frederick  County  aforesaid,  and 
the  said  defendant  in  like  manner  hath  refused,  although  thereunto 
often  requested,  and  still  doth  refuse,  to  pay  to  the  said  plaintiff  the 
balance  due  and  owing  upon  and  on  account  of  said  bill  obligatory, 
to  wit,  at  Frederick  County  aforesaid. 

2d  count. — This  count  alleged  that  the  plaintiff  in  this  action  was 
the  equitable  holder  of  the  said  single  bill — that  it  was  barred  by 
the  Statute  of  Limitations — that  certain  payments  had  been  made 
thereon,  and  counted  on  an  express  promise  of  the  defendant  to  pay 
the  plaintiff  the  balance  due  nf)on  said  single  bill. 

^  •Sd  count. — For  matters  and  things  properly  chargeable  in 

^^      account,  &c. 

4th  count. — Was  the  general  count  for  work  and  labor,  &c.  and 
the  money  counts,  &c. 

5th  count. — Was  upon  an  accounting  together. 

The  defendant  pleaded  non  assumpsit^  on  which  issue  was  joined. 

1st  Exception. — At  the  trial,  the  plaintiff  proved  by  Thomas 
Lamar,  a  competent  witness,  that  Drucilla  Lamar,  the  subscribing 
witness  to  the  single  bill  herein  after  set  forth,  is  the  wife  of  the 
defendant,  and  the  signature,  '^  WilUam  Lamar,"  as  the  obligor  in 
the  said  single  bill,  is  in  the  hand- writing  of  the  defendant.  The 
same  witness  proved  that  the  obligee  mentioned  in  the  said  single 
bill,  is  the  brother  of  the  defendant,  and  lives  in  the  Western  country. 
The  plaintiff  further  proved  by  Jonathan  Manro,  a  competent  wit- 
ness, that  the  writing  on  the  back  of  the  said  single  bill  in  these 
words  following : 

"  Baltimorej  June  18,  1822. — Kec'd  oi  William  Lamar,  fifty  dollars 
of  the  within  note.  '  N.  A.  Maneo," 

is  in  the  hand- writing  of  the  said  Nathan  A.  Manro;  that  the  said 
Nathan  A.  Manro  is  dead,  and  that  he  was  the  clerk  of  the  plaintiff*, 
and  transacted  his  business  and  cash  concerns.  The  plaintiff  further 
proved  by  Perry  Hilliary,  a  competent  witness,  that  he  called  on  the 
defendant,  at  the  instance  of  the  plaintiff,  in  April  or  May,  1833, 
and  presented  to  him  the  following  statement : 
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William  Lamar  in  accoant  with  JonathaD  Mnuro. 
To  note  dated  29th  Jane,  1816,  at  10  months, .  .$350  00 
Interest  from  29th  April,  1817,  to  30th  March, 

1819, 40  31 

$390  31 
By  cash  paid  on  note,  30th  March,  1819, 164  09 

$2;i6  31 
Interest  from  30th  March,  1819,  to  18th  June, 

1822,  is  3  years  2  months  and  19  days, 45  65 

$281  96 
•  By  cash,  18th  June,  1822,  received, 60  00     54 

$231  96 
Interest  from   18th  June,  1822,  to  25th  May, 

1824,  is  1  year  11  months  and  24  days, 27  60 

$259  56 
May  25, 1824.    By  cash  received  this  day 40  00 

$219  56 
Interest  from  25th  May,  1824,  to  12th  Sept.  1826, 

is  2  years  3  months  and  18  days, 30  22 

$249  78 
By  cash,  12th  September,  1826, 50  00 

$199  78 
To  3  years  interest  from  I2th   September,  1826, 

to  September,  1829, 36  00 

$235  78 
By  cash  for  tobacco,  on   the   12th   September, 

1829, 92  23 

$143  55 
Interest  from   12th  September,  1829,  to  12th 

September,  1833,  is  4  years 34  32 

Balance  due  J.  Manroe, $177  87 

2  months  interest  to  12th  November,  1833, 1  88 

12th  February,  1834,  amount  of  $181,02, $179  75 
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And  asked  the  defendant  for  the  balance  of  the  money  which  ap- 
peared to  be  dne  on  the  said  statement,  and  said  that  he  had  prom- 
ised the  plaintiff  to  remit  it  to  him  by  mail.  The  defendant  took 
the  paper,  and  on  looking  over  it,  said  he  did  not  think  he  owed  sa 
much  on  the  note,  as  appeared  on  the  said  paper.  The  defendant 
said  that  he  had  sent  a  crop  of  tobacco  to  Baltimore,  for  the  purpose 
of  paying  npon  that  note,  and  he  did  not  think  that  he  had  been 
allowed  the  credit.  The  defendant  said  farther,  that  upon  a  fair 
*  statement,  he  would  pay  whatever  was  justly  due ;  but  said  it 
^^  was  not  convenient  for  him  to  pay  the  money  at  that  time,  and 
further  added  that  he  did  not  think  there  was  as  much  due  as  ap- 
peared upon  the  statement.  Thesame  witness  proved  that  the  defend- 
ant admitted  there  was  a  balance  due  on  the  note,  and  that  the  same 
ought  to  have  been  paid  before,  and  that  the  plaintiff  had  been  in- 
dulgent to  him.  Witness  understood  defendant  to  further  say,  that 
the  plaintiff  held  the  said  note,  and  that  it  had  been  assigned  by  his 
the  defendant's  said  brother,  to  him  the  said  plaintiff.  The  same 
witness  proved  upon  cross-examination,  that  the  defendant  at  the 
same  time,  and  in  the  same  conversation,  said  he  had  placed  fifty 
dollars  in  his  brother's  hands,  to  be  paid  to  Manro,  and  credited  on 
the  note,  but  said  that  upon  the  statement  above  mentioned,  it 
appeared  that  he,  defendant,  had  not  received  the  said  last  men- 
tioned credit ;  defendant  did  not  say  whether  the  said  fifty  dollars 
had  been  placed  in  his  brother's  hands,  before  the  said  note,  was 
assigned,  or  otherwise;  but  said  it  was  to  be  paid  to  the  plaintiff, 
and  credited  on  the  note.  The  plaintiff  then  offered  the  said  single 
bill  in  evidence  to  the  jury. 

'^  Ten  months  after  dat«  I  promise  and  oblige  myself,  my  heirs, 
executors  or  administrators,  to  pay  or  cause  to  be  paid  unto  Ben.  S. 
Lamar,  his  heirs  or  assigns,  the  just  and  full  sum  of  three  hundred 
and  fifty  dollars,  for  value  received,  as  witness  my  hand  and  seal  the 
29th  day  of  June,  1816. 

(350.  William  Lamab.  [Seal.] 

Witness — Brucilla  LamarJ*^ 

Which  is  thus  endorsed — "  March  30, 1819.  Received  of  William 
Lamar,  one  hundred  and  forty  dollars  of  the  within  note,  by  me. 

Ben.  S.  Lamab." 

^^  April  17, 1819.    Also  credit  to  William  Lamar,  for  24  dollars. 

Ben.  S.  Lamab." 
<<  Baltimore^  June  18, 1822. 

'^  Beceived  of  William  Lamar,  fifty  dollars  of  the  within  note. 

N.  A.  Manbo." 

"Pay  Jonathan  Manro,  or  order.  Ben.  8.  Lamab." 

*  To  the  admission  of  which  said  last  mentioned  evidence, 
^^      the  defendant  by  his  counsel  objected  on  two  grounds. 

1.  Because  the  supposed  assignment  of  the  said  single  bill,  by  the 
obligee  to  the  plaintiff,  ought  to  be  proved,  either  by  the  assignor,  or 
by  proof  of  his  hand- writing  as  assignor. 
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2.  Because  the  said  single  bill  is  above  twelve  years  standing,  and 
it  is  not  admissible  in  evidence  against  the  defendant,  under  the  Act 
of  Assembly  of  1715,  chapter  23. 

Bnt  the  (3oart  [A.  Sabxyeb  and  T.  Buchanan,  A.  J.]  overruled 
both  of  the  said  objections,  and  admitted  the  said  single  bill  to  be 
read  in  evidence,  to  the  jury. 

The  defendant  excepted. 

2d  Exception. — ^The  plaintiff  then  read  in  evidence  the  following 
affidavit,  taken  by  consent,  and  admitted  to  be  read  as  if  the  affiant 
were  in  open  Court  to  testify  to  the  same. 

Samuel  H.  Whittington  deposes,  that  the  paper  marked  A,  is  in 
his  hand-writing,  and  contains  a  true  and  correct  statement  of  the 
weight  and  prices  of  two  hogsheads  of  tobacco,  sold  for  Mr.  William 
Lamar,  of  Frederick  County,  by  Messrs.  Starr  &  McCormick,  of  Bal- 
timore, in  the  month  of  July,  1829 — that  the  deponent  then  lived  with 
said  Messrs.  Starr  &  McCormick  as  a  clerk — that  he  does  not  now 
recollect  whether  Mr.  Lu  mar  brought  the  tobacco,  or  brought  sam- 
ples in  the  first  instance ;  but  recollects  very  well  that  he  was  there 
about  the  said  tobacco — ^that  it  was  sold  by  Messrs.  Starr  &  McCor- 
mick, as  commission  merchants,  for  said  William  Lamar,  and  that 
said  paper  A,  contains  an  accurate  statement  of  the  quantity  of  said 
tobacco,  and  the  price ;  and  that  the  net  proceeds  was  992.23,  and 
no  more — that  said  net  proceeds  were  paid  over  to  Jonathan  Manro, 
of  the  City  of  Baltimore,  in  virtue  of  the  order  dated  25th  July,  1829, 
contained  in  the  paper  marked  B,  purporting  to  be  signed  by  William 
Lamar — that  he  does  not  know  the  hand-writing  of  said  Lamar — 
that  the  receipt  below  said  order,  dated  29th  July,  1829,  and  signed 
by  said  Jonathan  Manro,  was  signed  by  said  Manro  on  receipt  of 
said  sum  of  $92.23,  and  which  was  paid  to  him  in  virtue  of  said  afore- 
said order — ^that  this  *  deponent  continued  to  live  with  said  ^ 
Starr  &  McCormick,  until  March,  1831,  and  that  said  Messrs.  ^  ' 
Starr  &  McCormick  at  no  time  sold  any  other  tobacco  for  said  Lamar ; 
nor  does  this  deponent  know  that  he,  the  said  Lamar,  had  any  other 
tobacco  at  any  time  in  the  city  for  sale. 

And  thereupon,  and  also  upon  the  whole  of  the  evidence  stated  in 
the  first  bill  of  exceptions,  which  is  to  be  taken  and  considered  as  if 
stated  in  this  bill  of  exceptions,  the  defendant  by  his  counsel  prayed 
the  opinion  of  the  Court,  and  its  instruction  to  the  jury,  that  if  they 
shall  believe  from  the  evidence,  that  the  defendant  did  not  make  any 
promise  to  pay  any  balance  on  the  said  single  bill,  other  than  a 
promise  that  upon  a  fair  settlement  he  would  pay  whatever  balance 
was  justly  due  thereon,  then  the  plaintiff  is  not  entitled  to  recover, 
unless  he  shews  that  a  settlement  was  made  between  himself  and  the 
defendant  in  relation  thereto,  and  a  balance  remaining  due  upon 
such  settlement,  or  unless  he  shows  at  least  an  offer  on  his  part  to 
make  a  settlement,  and  thereby  to  ascertain  the  balance  due  on  said 
single  bill.    But  the  Court  [Shbiveb  and  T.  Buchanan,  A.  J.] 
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refased  to  grant  the  said  prayer  or  to  give  the  said  instruction  to  the 
jary. 

The  defendant  excepted. 

3d  Exception. — The  defendant  by  his  counsel  then  prayed  the 
opinion  of  the  Court,  and  its  instruction  to  the  jury,  upon  the  whole 
of  the  evidence  stated  in  the  preceding  bills  of  exceptions,  which  is 
to  be  taken  and  considered  as  if  stated  in  this  bill  of  exceptions,  that 
the  promise  as  proved  in  this  case,  is  not  a  sufficient  promise  to 
enable  the  plaintiff  to  recover;  and  that  he  cannot  be  permitted  to 
resort  to  other  evidence  than  the  mere  promise  itself.  But  the  Court 
refused  to  grant  the  said  prayer,  or  to  give  the  said  instruction  to 
the  jury. 

The  defendant  excepted. 

4th  Exception. — The  defendant  by  his  counsel  then  prayed  the 
opinion  of  the  Coart,  and  its  instruction  to  the  jury,  that  upon  the 
whole  of  the  evidence  stated  in  the  preceding  bills  of  exceptions, 
which  is  to  be  taken  and  considered  as  if  stated  in  this  bill  of  excep- 
^^  tions,  if  they  shall  believe  that  the  *  defendant  at  the  time  of 
^^  the  promise  as  aforesaid,  or  in  any  part  of  the  conversation  to 
which  Perry  HiUiary  testified,  did  not  admit  or  acknowledge  a  speci- 
fic or  particular,  or  what  balance  remained  unpaid  on  the  said  single 
bill,  then  the  plaintiff  is  only  entitled  to  a  verdict  for  nominal  dam- 
ages. But  the  Court  refused  to  grant  the  said  prayer,  or  to  give  the 
said  instruction,  and  told  the  jury  that  the  plaintiff  was  entitled  to 
recover  whatever  balance  he  could  show  to  be  dne. 

The  defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  defendant  prose- 
cuted the  present  appeal. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Ste- 
phen, Abcheb,  Dorset,  Chambers,  and  Spenge,  JJ. 

Palmer  J  for  the  appellant.  1.  Upon  the  first  bill  of  exceptions,  con- 
tended that  the  admissibility  of  the  evidence  depended  on  the  con- 
struction of  the  Act  of  1715,  ch.  23.  It  is  a  question  peculiar  to  the 
Maryland  law.  The  first  clauses  of  the  statute  relate  to  lapse  of  time 
producing  a  loss  of  the  remedy.  The  6th  section,  however,  destroys 
the  right.  The  botid  is  no  longer  to  be  admitted  in  evidence.  If  the 
bond  were  in  evidence,  a  debt  is  thereby  admitted,  and  a  good  foun- 
dation for  a  promise.  If  the  case  rested  on  admissions,  it  would  pre- 
sent one  question,  and  the  character  of  the  admission  would  depend 
on  the  character  of  the  proof.  The  admission  of  the  bond  might  pre- 
judice the  defendant.  It  is  not  admissible  without  violating  the 
statute,  but  it  is  said  to  be  admissible  as  inducement  to  a  promise. 

2.  This  action  is  not  sustainable,  because  not  founded  on  a  legal 
consideration.  A  moral  foundation  will  not  suffice.  Manro,  the 
plaintiff*,  has  no  legal  interest  in  the  note.  He  has  a  mere  equity, 
and  could  never  have  sustained  a  suit  in  his  own  name ;  and  though 
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on  a  new  promise  of  the  obligor  to  the  obligee,  who  unites  in  him- 
self the  legal  and  moral  obligation,  may  sue,  yet  here,  as  this  union 
exists  not,  the  action  *  cannot  be  maintained.  The  Act  of 
1829,  ch.  51,  demands  a  written  assignment,  and  a  blank  en-  ^^ 
dorsement  does  not  assign  a  specialty.  2  Kentj  465 ;  7  Cox  Rep,  67 ; 
Wenndll  vs.  Adneyj  3  Boss,  and  Full.  249,  note  (a ;)  Edwards  and 
Wife  vs.  Davis,  16  John,  Rep.  281 ;  Pennington  vs.  Qittings,  2  0.  d  J. 
208 ;  Lee  vs.  Muggeridge,  5  Taunt  36. 

The  cases  of  bankruptcy  and  infancy,  as  furnishing  sufficient  con- 
sideration for  an  assumpsit,  are  founded  on  legal  obligations. 

A  Court  of  law  will  not  sustain  a  claim,  where  there  is  an  equita- 
ble remedy. 

3.  The  undertaking  in  this  case,  if  any,  was  accompanied  with 
declarations  repelling  the  idea  of  a  promise.  The  defendant  claimed 
credits  not  allowed.  He  declares  that  on  a  fair  statement  he  will 
pay  what  is  due.  The  statement  there  referred  to  was  one  to  be 
made  by  defendant  with  the  plaintiff.  The  prayer  is  hypothetical. 
The  promise  is  qualified  and  conditional.  He  did  not  promise  to  pay 
a  specified  sum.  It  is  a  promise  to  pay  a  balance  not  ascertained, 
and  no  offer  ever  made  to  ascertain  it.  There  is  nothing  in  the  evi- 
dence to  explain  the  disputed  points,  nor  what  was  lelt  open  by  the 
proof.  Compliance  with  a  conditional  promise  must  be  shown ;  but 
this  was  taken  from  the  jury.  €lementson  vs.  Williams,  8  Granch, 
72;  1  ChiU.  Plea.  337,  8;  Oliver  vs.  Gray,  1  H.  dt  0.  204,216;  2 
Starkj  new  edition,  479 ;  Bell  vs.  Morrison  et  al.  1  Pet*  S.  C.  Rep.  361 ; 
Bush  vs.  Barnard,  8  John.  408 ;  Danforth  vs.  Culver,  11  John.  146. 

The  word  statement  means  settlement  between  the  parties. 

4.  It  is  a  question  for  the  Court  to  decide  whether  the  promise  in 
this  case,  as  proved,  is  a  sufficient  promise  to  enable  the  plaintiff  to 
recover.     OUver  vs.  Oray,  1  H.  dt  0.  219. 

5.  The  evidence  offered  to  the  jury  varies  fh)m  and  does  not  sup- 
port the  material  allegations  in  the  declaration.  1  Chitt  Plea.  335 ; 
Pittam  vs.  Foster  et  al.  1  B.  &  Cres.  248 ;  Tanner  vs.  Smart,  6  B.  and 
Cres.  003. 

6.  There  must  be  a  promise  to  pay  a  specific  sum,  or  the  plaintiff 
can  only  recover  nominal  damages. 

*  Wm.  Schley,  for  the  appellee.  A  single  bill,  barred  by  lim-  ^ 
itations,  is  not  excluded  as  evidence  for  every  purpose.  If  ^^ 
the  distinction  contended  for  be  true,  the  defendant,  under  this 
special  declaration,  could  have  craved  oyer  and  demurred,  and  need 
not  have  pleaded  the  statute  in  bar.  It  comes  to  that  question, 
could  the  party  have  demurred  on  oyer  Y  If  not,  then  the  bond  is 
not  absolutely  worthless. 

There  are  many  cases  in  which  this  bond  might  come  in  as  evi- 
dence—as  in  an  indictment  for  forgery;  as  collateral  proof;  as  evi- 
dence of  a  credit  after ithe  day.  The  true  meaning  of  the  statute  is, 
that  it  shall  not  be  evidence  of  the  debt,  so  as  to  enable  the  holder 
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to  sue  indepeHdently  upon  it ;  but  the  pajier  remains  as  a  muniment 
of  what  was  transacted. 

The  theory  of  the  statute  is  to  protect  defendants  who  may  have 
lost  evidence  of  payment.  8  Law  Lib.  3 ;  2  Stark.  Evid.  772.  The 
point  relied  on  was  an  open  one  at  the  time  the  cause  in  7  H.  db  J. 
was  decided.  But  that  case  settles  that  the  suit  may  be  brought  on 
a  new  promise,  and  the  bond  thus  barred  by  lapse  of  time,  offered  in 
evidence.  Indeed,  the  bond  must  be  offered ;  the  cause  conid  not 
proceed  without  it. 

On  the  second  point,  the  general  doctrine  is,  that  a  moral  consid- 
eration is  sufficient  to  contain  an  express  promise,  though  not  an 
implied  promise.  A  moral  obligation  is  sufficient  for  an  express 
promise,  though  no  legal  obligation  ever  existed  as  in  case  of  in- 
fancy.    WetzeU  vs.  Bussard^  11  Wheat.  314. 

A  promise  to  an  assignee  of  a  specialty  will  maintain  an  assumpsit 
in  his  own  name.  AUston  vs.  Canteen  4:  H.  dt  J.  357 ;  Barger  vs.  Co^ 
lins^  1  H.  &  J.  213.  There  is  no  foundation  for  a  new  distinction 
arising  out  of  the  Act  of  Limitation.  Owings  vs.  Owings^  1  H.  db  0. 
490.  The  assignee  has  as  much  natural  equity  as  the  principal  cred- 
itor. 

On  the  third  point,  the  insufficiency  of  the  promise  in  the  view 

^  now  taken  of  it,  was  not  raised  below.  There  it  was  *ad- 
^'^  mitted  to  be  a  conditional  promise  to  pay  what  was  to  be 
afterwards  ascertained ;  now  it  is  said  no  recovery  can  be  had  unless 
a  statement  was  made.  The  difference  is  between  settlement  and 
statement.  A  settlement  comprehends  all  transactions ;  a  statement 
may  be  made  by  anybody.  The  point  raised  below  was  not  war- 
ranted by  the  proof.  The  promise  was  in  effect  to  pay  what  was 
justly  due. 

The  third  exception  was  contrary  to  Veasey  and  Bassett.  It  de- 
mands that  the  promise  should  be  co-extensive  with  the  cause  of 
action  as  pleaded.    1  Laic  Lib.  135. 

Abcheb,  J.  delivered  the  opinion  of  the  Court.  The  plaintiff  re- 
lying for  recovery  upon  a  promise,  as  he  alleged,  to  pay  the  balance 
due  upon  a  single  bill,  offered  in  evidence  to  sustain  his  action,  and 
to  furnish  a  proper  tbnndation  for  the  promise,  a  single  bill,  which 
bears  date  upwards  of  twelve  years  before  the  institution  of  the  suit; 
and  the  admissibility  of  the  single  bill  in  evidence,  is  resisted,  upon 
the  ground  that  the  Act  of  Limitations  of  1715,  ch.  23,  sec.  6,  de- 
clares that  no  bill,  bond,  &c,  shall  after  twelve  years  be  pleadable  or 
admitted  in  evidence,  except,  &c. 

The  object  of  the  Legislature  in  the  enactment  of  this  section,  was 
not  to  prohibit  the  giving  in  evidence  of  a  bill  or  bond  in  every  case 
where  it  might  be  above  twelve  years  standing,  or  in  any  case  where 
it  was  not  itself  the  foundation  of  the  action.  Anterior  to  the  Act 
of  Assembly,  no  law  was  in  existence  limiting  the  time  of  bringing 
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salts  apon  single  bills  or  bonds ;  bat  to  defeat  recoveries  on  ancient 
bonds,  defendants  were  obliged  to  resort  to  a  presamed  payment 
from  lapse  of  time. 

Bat  the  Legislatare  of  1715  deemed  it  necessary  to  prescribe  a 
period  of  time  within  which  suits  should  be  instituted  on  bonds,  as 
well  as  a  period  within  which  other  actions  should  be  brought.  This 
is  shown  as  well  by  the  title  of  the  Act,  which  is  an  Act  for  the  lim- 
itation of  actions,  for  avoiding  suits  at  law,  as  by  the  preamble, 
which  declares  that,  forasmuch  as  nothing  can  be  more  essentia.!  to 
the  peace  *  and  tranquillity  of  this  Province,  than  the  quieting 
of  the  estates  of  the  inhabitants,  and  for  the  effecting  of  ^^ 
which  no  better  measures  can  be  taken  than  limitation  of  time  for 
the  commencing  of  such  actions,  &c.  from  the  time  of  such  action 
accruing ;  and  such  has  been  the  uniform  construction  of  the  Act,  it 
having  been  considered  necessary  to  plead  the  statute  in  defence  to 
a  bond,  which  would  have  been  wholly  unnecessary  if  the  construe- 
tion  attempted  to  be  placed  upon  the  law  conformed  to  the  legisla- 
tive intention.    ^  H.  dt  J,  541. 

In  this  suit  no  action  has  been  instituted  on  the  single  bill,  but  it 
is  an  action  of  assumpsit,  upon  an  express  promise  to  pay  whatever 
balance  might  appear  to  be  due  on  the  single  bill ;  and  the  bill  is  in- 
troduced, not  as  the  cause  of  action,  but  as  an  inducement  to,  as  ex- 
planatory of,  and  as  furnishing  the  legal  basis  of  the  promise ;  and 
in  this  point  of  view,  we  think  the  Court  were  clearly  right  in  re- 
ceiving it  as  evidence. 

Nor  copld  it  be  objected  that  the  evidence  was  inadmissible,  with- 
out proof  of  the  assignment  by  the  assignor,  or  proof  of  his  hand- 
writing, when  the  defendant  had  admitted  that  the  plaintifi'  had 
held  the  note,  and  that  it  was  assigned  to  him,  and  had  recognized 
his  ownerahip  of  the  note,  by  making  payments  thereon  to  him,  ac- 
knowledging his  indulgence,  and  promising  upon  a  fair  statement  of 
the  balance,  to  pay  what  might  be  due  thereon.  These  were  all 
facts,  from  which  the  inference  might  legitimately  be  drawn,  that 
the  assignment  or  order  endorsed  thereon  to  pay  to  the  plaintiff, 
was  in  the  hand-writing  of  the  obligee. 

The  prayer  contained  in  the  second  bill  of  exceptions,  supposes 
that  a  conditional  promise  had  been  made  by  the  defendant  to  pay, 
and  that  the  condition  was,  that  he  would  pay  whatever  upon  a  fair 
settlement  should  be  justly  found  to  be  due;  and  on  this  construc- 
tion of  the  evidence,  the  Court  are  desired  to  say,  that  there  could 
be  no  recovery  unless  the  condition  had  been  complied  with,  or  there 
had  been  an  offer  on  the  part  of  the  plaintiff  to  make  a  settlement. 
But  •  according  to  our  views  of  the  evidence,  there  is  nothing 
to  warrant  the  prayer.  The  evidence  has  no  reference  to  a  "•* 
settlement  between  the  parties,  nor  do  we  believe  the  promise  con- 
ditional in  the  sense  in  which  the  appellant's  counsel  insist  it  is. 
The  defendant  did  not  think  as  much  was  due  as  the  statement  in- 
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dicated ;  snpposed  he  was  entitled  to  other  credits,  and  said  upon  a 
fair  statement  he  woald  pay  whatever  was  justly  due ;  but  that  it 
was  not  at  that  time  convenient  for  him  to  pay,  which  we  consider 
in  effect  a  promise  to  pay  whatever  was  justly  due  on  the  bill. 
Nothing  has  been  offered  in  evidence  to  impeach  the  statement  in 
the  first  instance  presented  to  the  defendant,  except  his  impres- 
sions ;  and  to  suppose  that  he  meant  as  a  condition  of  his  payment, 
that  the  statement  should  be  copied  and  again  presented,  would  be 
imputing  to  the  defendant  a  folly  which  he  could  not  have  intended, 
and  which  the  general  tenor  of  the  evidence  would  not  justify. 
Give  me  all  the  credits  to  which  I  may  be  entitled,  and  I  will  pay 
you  the  balance,  in  in  substance  the  evidence.  The  defendant  does 
not  say  they  are  to  come  to  an  agreement,  or  settlement,  in  relation 
to  the  credits,  or  that  be  should  be  the  judge  of  the  credits  to  which 
he  was  entitled;  but  that  he  .would  pay  what  was  justly  due,  and 
when  the  plaintiff'  has  shown  at  the  trial  what  was  justly  due,  he 
has  done  all  that  was  necessary  to  entitle  him  to  recover.  We 
therefore  consider  there  was  no  error  in  the  second  bill  of  excep- 
tions. 

From  the  preceding  view  which  has  been  taken  of  this  promise,  it 
would  be  sufficient  to  sustain  the  action  at  the  suit  of  the  assignor 
of  this  bond,  had  the  promise  been  made  to  him,  because  a  good 
and  valuable  consideration  once  existed,  which  becoming  inoperative 
by  positive  law,  always  furnishes  a  sufficient  foundation  for  an  ex- 
press promise.  This  position  is  not  denied ;  but  it  is  insisted  that 
as  the  assignee  held  only  an  equitable  interest  in  this  bill,  and  could 
maintain  no  suit  in  his  own  name,  without  the  use  of  the  name  of 
the  assignor,  that  an  express  promise  made  to  him  will  not  enable 

.  him  to  maintain  this  action.  Without  meaning  to  determine 
*"  •  whether  since  the  Act  of  1829,  ch.  61,  he  could  or  could  not 
have  sued  in  a  Court  of  law  upon  this  bill  in  his  own  name,  we  must 
be  permitted  to  say  that  the  distinction  attempted  to  be  taken  be- 
tween express  promises  made  to  him  who  held  the  legal  obligation, 
and  to  one  who  merely  holds  the  equitable  right  to  such  an  obliga- 
tion, is  unsupported  either  by  reason  or  authority,  The  assignee 
takes  the  place  of  the  assignor,  and  being  invested  with  all  his  bene- 
ficial rights,  is  protected  in  them,  both  in  Courts  of  law  and  in  equity, 
against  all  interferences  by  the  assignor,  prejudicial  to  his  interest; 
and  if  the  obligor  was  in  conscience  bound  to  pay  the  assignor,  not- 
withstanding the  legal  impediment  interposed  by  the  Statute  of 
Limitations,  is  he  not  equally  bound  to  pay  him  who  is  equitably 
invested  with  all  the  rights  of  the  assignor,  and  ought  not  the  express 
promise  to  be  as  binding  in  the  one  case  as  the  other  1  Had  this 
been  an  open  account  assigned,  an  express  promise  to  the  assignee, 
with  notice  of  the  assignment,  would  h^ve  enabled  the  assignee  to 
have  recovered  at  law  in  his  own  name.  1  H.  &  J,  114.  The  ante- 
cedent legal  obligation  furnishes  the  consideration  for  the  promise, 
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and  having  been  assigned,  the  equitable  holder  may  enforce  the 
promise  at  law.  The  cases  cited  by  the  appellant's  connseU  do  not 
in  oar  opinions  maintain  or  countenance  the  distinction  attempted 
to  be  taken ;  bnt  the  third  bill  of  exceptions  embraces  another  pro- 
position equally  untenable. 

It  is  supposed  in  the  prayer  that  the  plaintiff  could  not  be  per- 
mitted to  resort  to  other  evidence  than  the  promise.  The.  prayer  is 
very  general  in  its  terms,  and  if  granted  as  an  independent  proposi- 
tion, would  have  excluded  all  other  evidence  offered  by  the  plaintiff, 
than  the  promise  itself,  which  proposition  is  entirely  inadmissible. 
The  other  evidence  offered  as  inducement  to  the  promise,  we  have 
seen,  was  admissible,  and  the  promise  being  sufficient,  whatever 
might  aid  and  support  it,  or  tend  to  show  what  was  justly  due  on 
the  bill,  was  just  as  competent  as  the  bill  itself.  But  this  was  offered, 
probably,  as  a  proposition  connected  with  that  which  had  preceded  it, 
and  if  we  could  have  believed  the  promise  had  *  been  insnffi- 
cient  to  sustain  the  action,  other  evidence  could  not  be  resorted  ^^ 
to,  as  the  acknowledgment  of  the  defendant,  that  a  balance  was  due 
on  the  bond,  for  that  would  not  have  sustained  the  action.  3  G.db  J. 
491.  We  are  therefore  of  opinion  the  Court  were  right  in  their 
refusal  to  grant  the  defendant's  prayer,  as  contained  in  the  third 
exception. 

It  will  follow  from  the  preceding  opinion,  that  the  Court  were  also 
right  in  refusing  the  defendant's  prayer  in  the  fourth  exception,  and 
agreeing  with  the  County  Court  in  all  the  opinions  by  them  expressed, 
we  afSrm  the  judgment.  Judgment  affirmed. 


Fayette  Gibson  et  ah  vs.  James  MoCormick,  Jr. — December, 

1838. 

It  is  not  necessary  that  a  creditor's  bill  under  the  Act  of  1785,  ch.  72 ,  should 
provide  for  the  coining  in  of  the  other  creditors,  to  participate  in  the 
burdens  and  benefits  of  the  suit.  Without  such  a  provision,  it  may  be 
treated  as  a  creditor's  bill,  in  the  decree  and  other  proceedings  founded 
upon  it.  (a) 

Where  a  mortgagee  is  made  a  defendant  to  a  creditor's  bill,  filed  for  the 
sale  of  the  mortgagor's  equity  of  redemption,  and  other  property,  and 
assents  to  a  sale  of  the  mortgaged  premises  in  bis  answer,  the  Chancellor 
may  decree  the  sale  thereof  for  the  payment  of  the  mortgage  debt — and 
in  decreeing  such  sale,  there  is  no  necessity  that  time  should  be  given 


(a)  Approved  in  Simms  vs.  Uoyd,  58  Md.  481.  As  to  the  sale  of  the  real 
estate  of  a  decedent  for  the  payment  of  his  debts,  see  Rev.  Code,  Art.  66,  sec. 
1;  Ibid,  Art.  64,  sec.  9;  Act  of  1884,  c.  896;  Duvall  vs.  Green,  4  H.  &  J.  207: 
Tyler  vs.  Boime,  4  H.  &  J.  270;  David  vs.  Orahame,  2  H.  &  G.  78;  Gaither 
vs.  Welch,  3  O.  &  J.  161;  Coombs  vs.  Jordan^  8  Bland,  299;  Carey  vs.  Dennis, ' 
18  Md.  1;  Piper  vs.  Hamilton,  26  Md,  208;  Lynn  vs.  Oepliart,  27  Md.  547. 
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the  parties  entitled  to  the  equity  of  redemption,  for  the  payment  of  the 
debt,  (h) 

The  Act  of  1782,  oh.  72,  sec.  8,  only  requires  time  to  be  given,  when  appli- 
cation to  the  Chancellor  to  foreclose,  is  made  by  mortgagees,  or  their 
representatives . 

In  a  bill  filed  for  the  sale  of  the  real  estate  of  a  deceased  debtor,  it  is  suffi- 
cient to  charge  the  continued  existence  of  the  complainant  ^s  debt,  and 
the  exhaustion  of  the  debtor's  personal  estate.  And  to  the  passing  of 
a  decree  for  the  sale  of  the  real  estate  in  such  a  case,  a  preliminary 
account  of  the  disposition  of  the  personalty  by  the  executors,  and  of 
the  debts  remaining  unpaid,  need  not  be  taken,  (c) 

But  even  if  such  account  would  be  directed,  if  the  defendants  in  their 
answers  had  asked  for  it,  their  omission  to  do  so,  precludes  them  from 
objecting  to  the  decree  upon  that  ground,  in  the  Appellate  Court. 

When  a  deceased  debtor  has  devised  his  property  to  various  persons,  a  de- 
cree for  its  sale  for  the  payment  of  creditors,  would  be  erroneous,  if  it 
directed  payment  by  contribution,  upon  the  share  of  each.    The  ques- 
AA       ^^'^^  ^^  contribution  *  is  one  with  which  the  complainant  has  no 
^^       concern.     It  is  interesting  only  to  the  defendants,  after  the  claims 
of  creditors  have  been  definitively  adjusted,  (d) 

When  a  purchase  is  made  of  the  devisee  of  a  deceased  debtor,  the  purchaser 
is  bound  to  take  notice  of  the  existence  of  claims  against,  and  the  state 
of  the  personal  assets  of  the  deceased.  He  cannot  defend  his  title  upon 
the  ground  that  he  had  no  notice  of  debts,  or  the  insufficiency  of  the 
personal  estate  to  pay  them,  (e) 

Such  a  purchaser  at  private  sale,  from  one  of  the  devisees,  cannot  resist  a 
decree  for  a  sale,  upon  a  bill  filed  by  creditors,  upon  the  ground  that 
the  money  paid  by  him  was  applied  to  the  payment  of  the  claims  of 
particular  creditors.  The  creditors  of  the  deceased  have  a  right  to 
insist,  that  the  property  of  their  debtors  shall  be  offered  at  public  sale, 
under  the  proper  authority,  though  such  a  state  of  things  should  have 
influence  with  the  trustee,  in  selecting  such  portions  of  the  estate  as  it 
may  be  necessary  to  sell. 

Upon  the  principle  of  substitution,  the  purchaser  whose  money  has  been  so 
applied,  or  those  claiming  under  him,  will  be  subrogated  to  the  rights 
of  the  creditors  whose  debts  he  has  paid. 

The  devisees  of  mortgaged  property  have  a  right  to  call  on  the  executor  to 
redeem  the  mortgage,  to  the  extent  of  the  excess,  where  the  personal 
property  is  more  than  sufficient  for  the  payment  of  debts,  but  they  have 
no  such  equity,  as  against  the  devisees  of  other  portions  of  the  estate. 

If  a  complainant  cannot  obtain  the  specific  relief  for  which  he  prays,  he 
may  obtain  any  relief  consistent  therewith,  warranted  by  the  allega- 
tions of  his  bill,  under  the  prayer  for  general  relief.  (/) 

When  a  creditor  in  his  bill  charges  the  existence  of,  and  non-payment  of 
his  claim;  the  exhaustion  of  the  personal  estate  in  the  payment  of  debts, 
and  exhibits  an  account  passed  by  the  Orphans'  Court,  shewing  the 


(h)  Approved  in  Dorsty  vs.  Thompson ^  87  Md.  49. 

(c)  See  Wyse  vs.  Smith,  4  G.  &  J.  206;  Dugan  vs.  Hollms,  11  Md.  41. 

(d)  Cited  in  Doub  vs.  Barnes,  4  Gill,  22. 

(e)  Approved  in  Oreen  vs.  Early,  39  Md.  231. 

(/)  Approved  in  Crain  vs.  Barnes,  1  Md.  Ch,  157;  Hitch  vs.  Davis,  8  Md. 
Ch.  275.    See  Chalmers  vs.  Chambers,  6  H.  &  J.  29,  note  (a). 
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name  of  each  creditor,  and  the  amount  paid  him  out  of  the  personal 
assets,  it  is  in  effect  the  same  as  if  the  bill  had  charged,  that  the  deceased 
had  died  indebted  to  each  creditor,  nominatim^  the  amount  stated  to 
have  been  paid  them  respectively,  and  that  such  payment  had  been 
made  out  of  the  personal  assets  of  the  deceased.  Upon  a  bill  so  framed, 
and  prayer  for  general  relief,  the  complainant  would  be  entitled  to  be 
substituted  to  the  rights  of  the  creditors  so  paid. 

The  right  of  substitution  is  not  a  matter  of  fact,  which  a  party  must  allege 
to  entitle  him  to  its  benefit,  but  a  conclusion  of  law,  or  equity,  to  be 
drawn  by  the  Court  from  the  statement  of  facts  out  of  which  it  arises. 
Nor  is  it  necessary  that  the  bill  should  state « that  the  claims  mentioned 
in  the  account  are  chargeable  upon  the  real  estate,  to  the  extent  of  the 
insufficiency  of  the  personalty ;  such  being  the  inference  of  law  from 
the  Act  of  1785,  ch.  72,  unless  rebutted  by  some  plea  or  matter  in  avoid- 
ance, (g) 

If  the  allegations  of  the  bill  are  admitted,  or  proved,  or  a  decree  passed,  pro 
confesso,  the  result  is  the  same,  as  regards  the  defendants  who  are  sui 
jwris^  and  a  decree  passes  as  of  course,  for  the  payment  of  the  com- 
plainant's claim  out  of  the  real  estate;  he  being  substituted  as  against 
the  realty,  to  the  rights  of  the  creditors  whose  claims  have  been  satisfied 
out  of  his  proportion  of  the  personalty,  (h) 

*  If  a  person  indebted,  devises  his  real  estate  to  several,  and  the  credi-  ^^ 
tor  releases  the  land  of  one  of  the  devisees  from  the  payment  of  ^  * 
its  proportion,  he  cannot  recover  such  proportion  from  the  other  devisees. 
The  loss  occasioned  by  such  discharge  must  be  borne  by  the  creditor.  («) 

When  a  widow  accepts  of  a  devise  in  lieu  of  her  legal  right,  she  is  con- 
sidered as  a  purchaser  for  a  fair  consideration,  and  in  decreeing  a  sale 
of  the  property  for  the  payment  of  the  testator's  debts,  it  should  be 
ordered  to  be  made  subject  to  the  devise  to  the  widow,  unless  it  is 
stiewn  that  the  devise  to  her  exceeds  her  common  law  right,  and  is 
therefore  injurious,  and  unjust  to  creditors,  (k) 

Appeal  from  the  Court  of  Ohancery.  On  the  19th  January,  1824, 
James  McCormick,  Junior,  filed  his  bill  in  the  Conrt  of  Chancery, 
alleging  that  Jacob  Gibson,  late  of  Talbot  County,  deceased,  being 
in  his  life-time  seized  and  possessed  of  a  very  large  estate,  both  real 
and  personal,  and  being  indebted  nnto  the  president,  directors  and 
company  of  the  Farmers  Bank  of  Maryland,  in  the  sum  of  1 13, 720, 
to  secure  the  same  on  the  25th  May,  1813,  dnly  executed  to  them  a 
mortgage  ''of  all  and  singular  those  lands  and  tenements  and  prem- 
ises whereon  the  said  Jacob  Gibson  then  resided,  being  parts  or  par- 
cels of  several  tracts  of  land,  called  '  Bendon ' — <  Champonham ' — 
'Todd  upoii  Dorman  ' — '  Edmondton  ' — 'Champonham's  Addition ' — 
'  Fontry ' — •  Bishop's  Fields ' — •  Long  Point,'  and  '  Neglect,'  situate 


{g)  Cited  in  Wootten  vs.  Burch,  2  Md.  Ch.  199. 

[h)  Cited  in  FUzhugh  vs.  McPhersoti,  8  Gill,  429. 

(i)  Cited  in  Watts  vs.  Bayne,  7  Md.  129. 

(k)  Approved  in  Dugan  vs.  Bollins^  11  Md.  78;  Durham  vs.  Rhodes^  23  Md. 
242;  Mantz  vs.  Buchanan^  1  Md.  Ch.  205;  Chew  vs.  Farmers  Bank,  2  Md.  Ch. 
254;  Bowie  vs.  Berry,  8  Md.  Ch.  868;  Cited  in  Mayo  vs.  Bland,  4  Md.  Ch.  492, 
498. 


^ 
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on  St.  Michael's  Eiver,  and  those  lately  resarveyed  by  the  said 
Jacob  Gibson,  and  reduced  into  one  entire  tract ;"  and«  those  now 
called  Marengo,  according  to  the  metes  and  bounds  and  contents 
expressed  in  the  patent  thereof,  as  per  deed  of  mortgage  exhibited 
with  the  bill ;  that  it  did  not  appear  by  any  release  whether  the  said 
mortgage  debt  has  been  paid  or  satisfied :  that  on  the  18th  October, 
1817,  the  said  Jacob  Gibson  gave  his  note  for  $2,500,  payable  five 
months  after  date,  to  Samuel  Hughes,  which  came  to  the  complain- 
ant by  various  endorsements  set  forth  in  the  bill;  that  on  the  29th 
November,  1817,  the  said  Jacob  Gibson  made  bis  last  will  and  testa- 
ment, which  was  filed  with  the  bill  as  Exhibit  No.  3.  The  bill  then 
alleged  that  the  said  Jacob  Gibson  left  at  his  death  the  following 
issue :  Edward  E.  Gibson,  a  resident  of  ♦  Florida ;  Fayette 
"^  Gibson ;  Ann,  the  wife  of  Joseph  W.  Eeynolds ;  Harriett,  the 
wife  of  Thomas  P.  Bennett ;  Frances,  the  wife  of  James  Tilton,  a 
resident  of  Wilmington ;  and  the  following  grand-children :  Clara 
Tilton,  Nehemiah  Tilton,  and  Gibson  Tilton,  the  infant  children  of 
Mary  Elizabeth,  daughter  of  the  testator,  wife  of  James  F.  Tilton, 
who  died  in  the  life-time  of  her  father,  who  are  also  non-residents ;  that 
Fayette  Gibson  and  Rebecca  Gibson  renounced  the  executorship  of 
the  said  Jacob's  estate,  and  that  letters  testamentary  have  been 
granted  to  Edward  B.  Gibson ;  that  on  the  14th  May,  1821,  the 
said  complainant  instituted  a  snit  against  the  administrator  d.  b.  n. 
c.  t  a,  of  Jacob  Gibson,  and  recovered  judgment  for  $2,500,  with  inte- 
rest from  the  21st  March,  1818,  and  costs,  with  an  agreement  that  a 
payQient  made  to  complainant  by  the  said  Edward  B.  Gibson,  on  the 
18th  December,  1818,  of  (600,  should  be  allowed,  and  that  the  said 
judgment  should  not  subject  the  defendant  to  the  payment  of  any 
larger  sum  than  the  plaintiff's  legal  dividend  of  assets,  according  to 
the  due  course  of  administration ;  that  on  the  29th  April,  1823,  the 
said  Edward  B.  Gibson  settled  his  account  with  the  Orphans'  Court 
of  Talbot  County,  by  which  it  appears  that  the  whole  of  the  personal 
estate  of  the  said  testator  has  been  exhausted.  And  the  said  bill 
further  alleged,  that  after  the  death  of  the  said  testator,  Jacob  Gib- 
son, and  after  the  crops  of  1819  were  finished  as  was  provided  for  in 
his  will,  his  devisees  of  full  age,  and  the  minors  by  their  guardians, 
entered  upon  and  took  possession  of  the  several  tracts  of  land  to 
them  respectively  devised,  but  without  making  any  further  provision 
for  the  debts  of  the  t-estator;  that  Edward  B.  Gibson,  by  deed  bear- 
ing date  on  the  14th  day  of  September,  1818,  mortgaged  to  James 
Tilton  and  Bigby  Hopkins,  his  securities  on  his  testamentary  bond, 
all  those  parts  of  a  tract  or  parcel  of  land  called  "  Marengo,"  which 
had  been  devised  to  him ;  and  by  deed  bearing  date  1st  January, 
1822,  conveyed  the  same*  to  Fayette  Gibson ;  and  the  said  Fayette 
Gibson,  by  deed  of  2d  January,  1822,  mortgaged  the  same  to  the 
said   Edward  B.  Gibson,  to  secure  the  payment  of  the  purchase 
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money  thereof,  *  as  per  Exhibits  Nos.  6,  7,  8 ;  and  that 
the  said  Fayette  Gibson,  by  deed  of  16th  May,  1821,  con-  •'*' 
veyed  to  John  Wilson  Blake,  all  and  singular  the  following  tracts 
of  land :  "  Batchelor's  Branch  " — *'^Batchelor's  Branch  Addition  " — 
"Thief  Keep  Oat,''— "Bennett's  Neglect,"— " Bennett's  Neglect  Ee- 
sorveyed  " — part  of  "  Triangle,"  and  so  much  of  "  Hall's  Bange  "  next 
adjoining  thereto,  as  woald  make  ap  the  quantity  of  100  acres  of 
land,  which  have  been  devised  to  him  by  the  said  Jacob  Gibson ; 
and  that  said  Blake,  on  the  18th  May,  1821,  mortgaged  the  said 
lands  to  Fayette  Gibson,  to  secure  the  payment  of  the  purchase 
money. 

And  the  said  bill  farther  alleged,  that  the  said  Fayette  Gibson,  on 
the  24th  October,  1821,  conveyed  to  Colonel  Edward  Lloyd,  all  that 
part  of  "  Marengo,"  which  had  been  devised  to  him  by  his  father. 
Said  deeds  were  exhibited  and  numbered  9, 10, 11 ;  that  the  lands 
devised  by  the  said  Jacob  Gibson,  to  his  children,  grand-children 
and  niece,  Nancy  Gibson,  are  of  much  greater  value  than  the 
amount  of  complainant's  debt ;  that  he  has  applied  to  the  devisees 
for  payment ;  that  his  debt  is  chargeable  upon  the  testator's  real 
estate,  "  forasmuch  as  his  personal  estate  is  insufficient  for  the  pay- 
ment of  his  debt«,"  and  that  the  said  devisees  refuse  to  come  to  any 
account  with  him,  or  to  pay  him.  Prayer  that  Edward  B.  Gibson, 
Fayette  Gibson,  Joseph  W.  Beynolds  and  Ann  his  wife,  Thomas  P. 
Bennett  and  Harriet  his  wife,  James  Tilton,  and  Frances  his  wife, 
Clara  Tilton,  Nehemiah  Tilton,  and  Nancy  Gibson,  may  be  compelled 
to  pay  complainant  in  such  proportions  as  to  the  Chancellor  shall 
seem  just;  and  in  default  thereof,  that  the  real  estate  of  which  the 
testator  died  seized,  or  so  much  thereof  as  may  be  necessary  for  that 
purpose,  may  be  sold  for  the  payment  thereof;  for  other  and  further 
relief,  generally,  and  for  subpcenas  against  Fayette,  Thomas  P.  Ben- 
nett and  wife,  Nancy  and  Eebecca  Gibson,  Bigby  Hopkins,  John  W. 
Blake,  Edward  Lloyd^  Joseph  W.  Beynolds  and  Ann  his  wife,  and 
the  President  and  Directors  of  the  Farmers  Bank  of  Maryland,  and 
for  an  order  of  publication  against  Edward  B.  Gibson,  James  ^ 
•  Tilton  and  Frances  his  wife,  Clara  and  Nehemiah  Tilton,  ■ '* 
non-residents. 

Exhibit  No.  1,  filed  with  the  bill,  was  the  mortgage  of  25th  May, 
1813,  from  Jacob  Gibson  to  the  Farmers  Bank  of  Maryland,  to  se- 
cure the  payment  of  ¥13,720,  with  interest,  on  or  before  the  25th 
July,  1813,  and  all  and  every  other  or  further  sum  which  shall  become 
justly  due  and  owing  from  him  to  them  at  any  time  after  the  execu- 
tion of  the  said  mortgage,  and  before  the  expiration  of  six  months 
from  the  date  limited  for  the  payment  thereof.  The  deed  was  acknow- 
ledged and  recorded,  but  contained  no  relinquishment  of  dower  from 
the  wife  of  the  grantor. 

Exhibit  No.  3,  was  the  will  of  Jacob  Gibson,  by  which  he  devised 
to  Edward  B.  Gibson,  and  the  heirs  of  his  body  forever,  so  much  of 
4  10  G.  &  J. 
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*<  my  dwelling  plantation  as  will  be  foand  to  the  sonthward  or  sonth- 
south-westward  of  five  lines  drawn  as  follows,  &c. 

I  give  to  my  son  Fayette  Gibson,  and  to  the  heirs  of  his  body  for 
ever,  so  much  of  the  tract  of  land  called  Marengo,  as  will  be  Ibund 
eastwardly  and  southwardly  of  the  following  lines,  &c.  Also,  all 
that  tract  of  land  which  I  purchased  of  Samnel  Hnghes  and  Daniel 
Hnghes,  containing,  &c.  including  28  acres  of  Bennett's  Kind  Cau- 
tion, which  runs  into  the  same. 

I  also  give  to  my  son,  Fayette  Gibson,  all  the  woodland  outside  of 
my  farthest  gate,  and  northwardly  and  eastwardly  of  the  public  road 
known  by  the  name  of  School  House  Lot  and  Garey's  Beginning. 

I  give  and  devise  unto  my  daughter,  Frances  Gibson,  the  residue 
of  Marengo,  beginning,  &c.  in  fee. 

I  give  unto  my  daughter,  Ann  Reynolds,  and  to  the  heirs  of  her 
body  for  ever,  in  addition  to  what  she  has  already  received  from  me, 
Sharp's  Island,  together  with  all  the  property  thereon.  But  if  my 
son,  Edward  B.  Gibson,  chooses,  he  may  take  the  said  Island  and 
property  thereon,  by  paying  to  his  sister,  &c.  the  sum  of  910,000, 
in  five  annual  equal  instalments,  with  interest  on  the  same  till 
paid." 

^^  *  The  testator  theh  bequeathed  to  Joseph  W.  Reynolds,  to 

'^  make  up  a  sum  of  915,000,  a  further  sum  of  91,750,  in  case 
there  should  be  a  surplus  alter  payment  of  debts,  in  the  hands  of  his 
executors,  and  also,  &c. 

To  Harriet  Bennett,  wife  of  Thomas  P.  Bennett,  the  testator  de- 
vised the  farm  called  Peach  Blossom. 

To  his  grandchildren,  Glara  Tilton  and  Nehemiah  Tilton,  the  tes- 
tator devised  the  tan-yard  farm ;  and  also  all  that  land  purchased  of 
Samuel  Y.  Garey,  which  he  has  not  sold. 

To  his  wife,  Rebecca  Gibson,  the  testator  devised,  <^  for  and  dur- 
ing the  time  she  may  remain  my  widow,  and  no  longer,  the  use, 
occupation  and  enjoyment  of  one  moiety  or  half  part  of  my  dwelling 
house,  or  one-half  part  of  the  dwelling  house  bequeathed  to  his  son 
Fayette,  which  he  purchased  of  the  Hughes' ;  and  also  one-half  of 
the  kitchen  gardens  and  out-houses  belonging  to  either  of  the  afore- 
said farms,  which  she  may  choose  at  any  time  to  live  at  during  her 
widowhood." 

And  the  said  testator  declared  also  as  follows : 

^'I  do  hereby  direct  my  son,  Edward  R.  Gibson,  and  my  son,  Fay- 
ette Gibson,  their  heirs  and  assigns,  to  furnish  their  mother  with 
sufficient  fire-wood  off  the  said  lands  bequeathed  to  them,  so  long  as 
she  may  remain  in  either  of  the  houses  aforesaid,  which  wood  is  to 
be  cut  and  delivered  to  her  at  the  door,  prepared  for  her  use  as 
fuel  generally  is."  The  will  then  devised  to  his  wife  during  her  natu- 
ral life  and  no  longer,  certain  slaves,  household  furniture,  and  horses 
and  cows,  '^  and  the  privilege  of  pasturage  for  them,  with  the  use  of 
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the  stable  and  provender,  on  the  plantation  she  may  choose  from 
time  to  time  to  reside  on." 

The  testator  then  devised  te  Fayette  Gibson  and  Frances  Gibson, 
certain  honsehold  famitnre ;  and  he  then  devised  to  his  wife,  Rebecca 
Gibson,  an  annuity  during  her  widowhood,  of  $500,  payable  by  his 
two  sons,  Edward  B.  Gibson,  and  Fayette  Gibson,  to  be  reduced  one- 
half  in  ease  of  her  second  marriage ;  and  then  devised  as  follows : 
By  this  my  will,  I  do  hereby  declare,  that  the  foregoing  bequest  and 
devise  to  my  *  wife  is  in  lieu  of  and  full  satisfaction  for  her  ^ 
dower  in  my  lands  and  real  estate,  and  her  thirds  of  my  per-  '  '^ 
sonal  estate,  and  remainder  of  my  real  and  personal  estate  not  herein 
before  disposed  of. 

The  testator  then  directed  the  plantation  purchased  of  Thomas 
Stevens,  sheriff,  to  be  conveyed  to  Jennet  Gibson,  wife  of  Edward  B. 
Gibson,  as  soon  as  he  or  she  shall  pay  $1,000  towards  his  personal 
estate,  and  certain  lands  in  Allegany  County,  and  in  Tuckahoe,  and 
a  house  and  lot  in  Easton,  in  the  occupation  of  Thomas  P.  Bennett, 
were  ordered  to  be  sold  for  payment  of  his  debts,  and  distributed  his 
negroes  between  Edward  B.  Gibson,  Fayette  Gibson,  Frances  Gib- 
son,  Harriet  Bennett,  and  Ann  Reynolds,  and  also  devised  the  sur- 
plus of  his  estate  after  payment  of  debts,  devises  and  legacies,  to  the 
last  named  parties,  except  Mrs.  Ann  Beynolds. 

The  testator  then  declared  as  follows : 

^^I  hereby  appropriate  and  direct  to  be  applied  towards  the  pay- 
ment of  my  debts,  all  debts  due  me,  together  with  all  the  crops 
secured  and  growing  on  the  ^  Marengo,'  the  Wye  or  Tan- Yard  and 
Sharp's  Island  farms ;  and  also  the  crops  to  be  made  and  secured  on 
the  said  three  farms,  for  and  during  the  year  1818.  Should  this  ap- 
propriation not  be  sufficient,  I  also  appropriate  the  crops  for  the  next 
year,  to  be  made  on  said  farms,  to  be  applied  to  the  same  purpose. 
My  son,  Edward  B.  Gibson,  is  to  support  the  family  during  the  mak- 
ing and  securing  of  the  aforesaid  crops,  and  carry  on  the  several 
establishments  as  I  have  done,  and  receive  as  a  compensation  there- 
for, six  per  centum  on  the  amount  of  the  crop  or  crops  appropriated — 
the  said  family  and  establishment  to  be  supported  at  the  same  time, 
out  of  the  proceeds  of  said  crop  or  crops." 

The  testator  then  appointed  Rebecca  and  Edward  B.  Gibson,  and 
Thomas  P.  Bennett,  executors.  This  will  was  executed  on  the  29th 
November,  1817. 

By  a  codicil  of  the  same  date,  the  devisees  of  the  parts  of  Marengo 
were  prohibited  from  selling  the  same  except  to  each  other  or  their 
sisters,  that  is  to  say,  Edward  E.  could  ♦  only  sell  to  Fayette,  ^^ 
and  Fayette  could  only  sell  his  part  to  those  of  his  two  sisters  •  •* 
who  should  reside  on  the  same ;  and  sixty  acres  of  land  purchased 
of  Samuel  T.  Garey,  or  its  proceeds,  were  further  appropriated  to  the 
payment  of  debts. 
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By  a  secoDd  codicil,  the  estate  to  Clara  TiltoD,  upon  her  death 
without  heirs,  was  to  revert  to  her  brother,  Nehemiah  Tilton,  and 
the  testator's  land  in  Allegany,  in  Tuckahoe,  and  the  house  and  lot 
in  Easton,  were  devised  to  Edward  E.  Gibson,  in  trust  lor  his  grand- 
niece,  Nancy  Gibson,  and  Fayette  Gibson  was  nominated  executor 
in  the  place  of  Thomas  P.  Bennett. 

On  the  13th  January,  1818,  liebecca  Gibson,  the  widow,  certified 
to  the  register  of  wills,  her  approval  of,  and  intention  to  stand  by 
the  will,  and  authorized  him  to  take  probat  thereof,  which  was  done. 
Bebecca  and  Fayette  Gibson  refused  to  act  as  executors. 

Exhibit  No.  4.  Becord  of  the  proceeding  at  law,  James  McCor- 
mick,  Jr.  against  Edward  B.  Gibson,  executor  of  Jacob  Gibson. 
Judgmient  confessed  28th  May,  1822,  for  $2,500,  with  interest  from 
21st  March,  1818,  and  costs,  to  bind  assets  in  a  due  coarse  of  ad- 
ministration. 

Exhibit  No.  5.  Account  of  the  executor,  E.  B.  Gibson,  passed 
29th  April,  1823,  showing  payments  to  a  variety  of  creditm*s  on 
account  and  in  part  of  their  claims,  and  an  over-payment  by  the 
executor  of  $1,828.37. 

Exhibit  No.  6.  Deed  of  14th  September,  1818,  Edward  B.  Gibson 
to  James  Tilton,  Jr.  and  Bigby  Hopkins,  mortgage  of  the  estate 
devised  to  E.  B.  Gibson,  to  indemnify  them  as  sureties  of  said 
Gibson,  as  executor  of  his  father's  estate. 

Exhibit  No.  7.  Deed  of  1st  Januaiy,  1822,  Edward  B.  to  Fayette 
Gibson,  in  consideration  of  $22,342,  for  all  that  part  of  Marengo 
devised  by  Jacob  to  E.  B.  Gibson,  with  a  covenant  that  he  conveys 
a  good  and  indefeasible  title  in  fee. 

Exhibit  No.  8.  Fayette  to  E.  B.  Gibson,  deed  of  mortgage  of  2d 
January,  1822,  to  secure  payment  of  $9,000,  in  three  equal  annual 
instalments,  with  interest. 

^  -  Exhibit  No.  9.    Fayette  Gibson  to  John  Wilson  Blake, 

*  *  ♦  deed  of  16th  May,  1821,  in  consideration  of  $10,600  con- 
veying the  following  tracts  of  land :  '^  Batchelor's  Branch,"  ''  Batch- 
elor's  Branch  Addition,"  "Thief  Keep  Out,"  "Bennett's  Neglect," 
"Bennett's  Neglect Be-surveyed," part  of  "Triangle," part  of  "Hall's 
Bange,"  adjoining,  to  make  up  400  acres  in  fee,  devised  to  Fayette 
Gibson  by  his  father  Jacob.  Also,  the  tracts  called  "Partnership" 
and  "Springfield,"  covenant  against  the  claims  of  the  said  Fayette, 
and  those  claiming  under  him. 

Exhibit  No.  10.  John  Wilson  Blake  to  Fayette  Gibson,  18th 
May,  1821,  deed  of  mortgage  of  lands  above  conveyed  to  secure  pur- 
chase money  of  deed  No.  9. 

Exhibit  No.  11.  Fayette  Gibson  to  Col.  Edward  Lloyd,  deed  of 
24th  October,  1821,  in  consideration  of  $7,025,  for  all  that  part  of  a 
tract  called  "Marengo,"  situate  on  and  included  in,  &c.  beginning  at, 
&c.  "it  being  the  place  described  in  the  last  will  and  testament  of 
Jacob  Gibson,  deceased,  and  running  thence,  &c.  containing  222} 
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acres.  Also,  all  that  other  part  of  Marengo,  &c.  containing  60^  acres, 
with  a  general  warranty  of  the  title  in  fee." 

On  the  18th  January,  1824,  the  Chancellor  passed  an  order  of 
publication  against  the  non-resident  defendants,  Edward  B.  Gibson, 
James  Tilton  and  Frances  his  wife,  and  Clara  and  Nehemiah  Tilton, 
to  answer  the  bill  on  or  before  the  20th  May,  1824.  Edward  Lloyd, 
John  W.  Blake,  the  Farmers  Bank  of  Maryland,  and  Thomas  P. 
Bennett  and  wife,  appeared  at  the  return  of  the  stibpoenas  at  March 
Term,  1824. 

Proof  of  the  publication  of  the  Chancellor's  order  of  18th  January 
was  also  filed : 

At  July  Term,  1824,  Edward  Lloyd  filed  his  answer,  admitting  the 
mortgage  of  Jacob  Gibson  to  the  Farmers  Bank ;  his  death  and 
last  will  as  filed;  that  he  purchased  from  Fayette  Gibson  a  part  of 
Marengo,  mortgaged  and  devised  as  aforesaid,  and  for  which  he 
obtained  a  deed  on  the  24th  October,  1821 ;  that  the  sale  to  him  was 
fair  and  bona  fide^  ^'  and  as  the  said  land  had  been  mortgaged  by  the 
aforesaid  Jacob  Gibson  as  aforesaid,  this  defendant,  on  paying  or 
securing  *  to  be  paid  to  the  Farmers  Bank  of  Maryland  the  ^  _ 
sum  of  93,161.53,  obtained  from  them  an  instrument  of  writing  *  ^ 
in  the  nature  of  a  release  as  to  his  said  part  of  ^^  Marengo,"  which 
release  was  exhibited  with  his  said  answer  as  a  part  thereof;  that 
the  whole  amount  of  the  purchase  money  of  his  part  of  Marengo, 
has  been  applied  to  the  payment  Of  debts  due  from  the  estate  of 
Jacob  Gibson,  to  wit,  $3,161  to  siEiid  bank,  and  $2,579.29  had  been 
paid  or  secured  to  a  certain  Thomas  Hayward,  who  had  a  judgment 
and  execution  against  the  estate  of  the  said  Jacob  Gibson,  and  the 
balance  applied  to  a  debt  due  said  defendant  from  the  said  estate ; 
that  he  was  a  fair  and  bona  fide  purchaser  for  value,  without  notice 
of  complainant's  claim ;  that  he  did  not  know  at  the  time  of  his  pur- 
chase, that  the  personal  estate  of  the  said  Jacob  Gibson  would  be 
insufiScient  to  pay  his  debts ;  and  that  his  land  is  not  liable  to  pay 
complainant's  claim. 

The  agreement  between*  Edward  Lloyd  and  Farmers  Bank,  was 
dated  2l8t  November,  1821,  and  recited,  the  said  Edward  Lloyd  hath 
lately  purchased  of  Fayette  Gibson,  that  part  of  a  tract  of  land 
called  "  Marengo,"  which  Jacob  Gibson  devised  to  his  son  Fayette, 
and  hath  caused  a  certain  portion  of  the  purchase  money,  to  wit,  the 
sum  of  $3,161.53,  to  be  applied  to  the  credit  of  a  judgment  obtained 
by  the  said  bank  against  the  said  Fayette  Gibson ;  and  whereas  the 
said  tract  called  Marengo,  was  heretofore  mortgaged  by  the  said 
Jacob,  &c.  on  which  there  is  yet  remaining  due  a  principal  of  $6,050, 
with  interest  from  18th  January,  1818;  and  whereas  the  residue  of 
the  said  tract  of  land  called  ^'  Marengo,"  over  and  above  the  part  so 
sold  by  the  said  Fayette  Gibson,  to  the  said  Edward  Lloyd,  is  in  the 
opinion  of  the  said  President  and  Directors,  very  amply  sufficient  to 
cover  the  balance  of  the  mortgage  money  so  remaining  due  to  the 
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bank  by  the  representatives  of  the  said  Jacob  Gibson,  the  said 
President  and  Directors,  at  the  instance  of  the  said  Edward  Llojd, 
and  in  consideration  of  the  premises,  agree  that  if  any  inattention 
or  unreasonable  delay  on  the  part  of  the  representatives  of  the  said 
^^  Jacob  Gibson,  in  paying  the  balance  of  the  said  mortgage 
■"  ♦money,  shonld  make  it  necessary  for  the  said  bank  to  resort 
to  a  sale  of  the  mortgaged  premises,  they  will  not  disturb  or  dispose 
of  that  parcel  of  the  said  tract  which  the  said  Edward  Lloyd  has  so 
purchased  of  the  said  Fayette  Gibson,  but  will  resort  to  and  cause  to 
be  sold  the  residue  of  the  said  tract  only,  or  so  much  of  the  said 
residue  as  shall  be  sufficient  to  satisfy  the  balance  of  the  said  mort- 
gage money,  interest  and  costs — and  after  payment  of  the  claim,  &c. 
they  will,  on  his  request,  cause  a  release  of  his  land  to  be  executed 
to  him;  and  the  execution  of  this  paper  was  admitted  by  the  com- 
plainant and  the  bank. 

At  September  Term,  1824,  the  Farmers  Bank  filed  their  answer; 
she  claimed  a  debt  under  his  mortgage  at  the  time  of  Jacob  Gibson's 
death,  of  96,050,  with  interest  from  2Ist  January,  1818,  and  prayed  a 
sale  of  the  land  to  satisfy  it ;  the  answer  also  admitted  the  com- 
plainant's claim. 

With  the  answer  of  the  bank,  was  also  filed  a  not«  of  Jacob 
Gibson's,  dated  19th  November,  1817,  for  96,050,  playable  sixty  days 
after  date  to  said  bank,  to  which  was  appended  a  declaration  of  said 
Gibson,  that  his  mortgage  was  a  security  for  its  payment,  with  the 
usual  probat  that  the  debt  was  unpaid. 

At  the  same  term,  James  Tilton  filed  his  answer,  admitting  the 
mortgage  to  the  bank,  and  referring  to  it  for  its  object  and  pro- 
visions; alleging  he  had  no  particular  knowledge  of  the  note  on 
which  complainant's  claim  was  founded,  but  if  the  same  exists, 
pleads  the  Act  of  Limitations  thereto,  and  relies  upon  that  bar; 
denies  that  the  assets  of  Jacob  Gibson  have  been  exhausted  in  a 
due  course  of  administration,  admits  the  deeds  and  mortgages  i^e- 
ferred  to  in  the  bill  of  complaint. 

At  March  Term,  1824,  Thomas  B.  Bennett  and  wife  filed  their 
answer,  alleging  that  Jacob  Gibson  at  his  death,  had  but  an 
equitable  estate  in  Peach  Blossom,  the  tract  devised  to  said  Harriet 
Bennett,  admitting  complainant's  claim,  mortgage  to  the  bank, 
deeds  between  Edward  K.  and  Fayette  Gibson;  that  they  hiid 
^^  always  hoped  and  believed  that  the  *  personal  estate  of  the 
'  '  said  Edward  Gibson,  together  with  the  proceeds  of  the  sales 
of  the  property  by  him  devised  to  be  sold,  and  the  rents  and  profits 
of  the  real  estate  as  directed  by  his  (Jacob  Gibson's)  will  to  be  ap- 
plied to  the  payment  of  his  debts,  would  have  been  amply  sufficient 
to  discharge  the  same,  and  all  expenses  of  the  administration ;  and 
the  answer  then  proceeded  to  detail  many  circumstances  and  losses, 
attending  the  administration  of  the  estate,  to  show  why  that  result 
had  not  been  accomplished. 
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At  July  Term,  1825,  Fayette  Gibson  filed  his  answer,  admitting  the 
material  allegations  of  the  bill ;  his  purchase  fh)m  and  mortgage  to 
Edward  K.  Gibson  ;  his  sale  to  John  Wilson  Blake  and  Col.  Edward 
Lloyd ;  that  the  greater  part  of  the  parchase  dne  from  Blake  and 
Llojd  was  applied  to  payment  of  his  father's  debts ;  that  the  debts 
of  Jacob  Gibson  cannot  be  paid  without  a  sale  of  his  land,  or  a  con- 
tribution among  his  devisees;  that  he  is  willing  to  contribute  upon 
equitable  principles. 

At  the  same  time  John  Wilson  Blake  filed  his  answer,  admitting 
the  complainant's  bill,  but  alleging  that  upon  his  purchase  from  Fay- 
ette Gibson,  it  was  alleged  that  the  purchase  money  should  be  ap- 
plied towards  the  payment  of  the  Farmers  Bank  debt,  until  it  should 
be  discharged;  that  he  hath  paid  the  sum  of  $5,805.56^  to  the  said 
bank;  that  he  hath  paid  Fayette  Gibson  $1,651.94,  and  that  he  now 
owes  a  balance  which  he  is  ready  to  pay ;  that  his  contract  was  fair 
and  bona  fide,  and  as  an  innocent  purchaser  he  prays  to  be  protected 
in  a  Court  of  equity.  The  mortgage  from  said  Blake  to  Fayette 
Gibson,  of  18th  May,  1821,  was  exhibited  with  said  bill  and  certifi- 
cate of  the  bank,  of  13th  July,  1825,  of  the  payment  to  her. 

At  September,  1825,  the  Chancellor  ordered  that  Bigby  Hopkins, 
being  returned  attached,  should  answer  the  bill  on  or  before  4th 
December  next,  otherwise,  &c. 

At  September  Term,  1826,  the  complainant  entered  a  general  rep- 
lication to  all  the  answess  filed  in  the  cause. 

The  complainant  haying  proceeded  to  a  return  of  an  *  attach-  ^  . 
ment  with  proclamations  against  the  defendants  in  the  bill  '  ^ 
who  had  not  answered,  at  this  term  petitioned  the  Chancellor,  alleg- 
ing that  as  to  certain  defendants  the  cause  was  at  issue,  and  as  to 
the  others  they  were  in  contempt,  prayed  for  a  commission  to  take 
testimony,  naming  four  commissioners;  whereupon  the  Chancellor, 
on  the  8th  November,  1826,  ordered  that  a  commission  should  issue, 
unless  the  defendants  name  and  strike  commissioners  on  or  before 
the  15th  December  next. 

And  at  the  same  term  the  Chancellor  passed  an  interlocutory  order 
as  to  Nancy  Gibson,  Bebecca  Gibson,  Joseph  W.  Reynolds  and  Ann 
his  wife,  heretofore  returned  proclamated,  and  as  to  Edward  B.  Gib- 
son, Frances  Tilton,  wife  of  James  Tilton,  Clara  Tilton,  Nehemiah 
Tilton,  and  Bigby  Hopkins,  no|;ified  by  order  of  publication  duly 
published,  declaring  the  complainant  entitled  to  relief,  and  awarding 
a  commission  to  take  proof,  which  was  issued;  and  the  complainant's 
claim  was  established  in  proof. 

At  December,  1827,  the  Chancellor  dismissed  the  bill  on  the  ground 
that  the  plea  of  limitation  interposed  by  James  Tilton,  operated  in 
favor  of  all  the  defendants,  but  upon  appeal  that  decree  was  reversed, 
and  the  cause  remanded  for  further  proceedings,  13th  July,  1831. 

On  the  22d  July,  1831,  the  complainant  issued  a  second  commis- 
sion to  take  proof  in  support  of  his  bill,  which  was  returned  on  the 
23d  February,  1832. 
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On  the  3d  July,  1832,  James  Tilton  and  Frances  his  wife,  peti- 
tioned  the  Gourt  of  Gtiancery,  on  the  ground  of  the  want  of  know* 
ledge  of  Frances  Tilton,  of  their  proceedings,  she  being  a  non-resi* 
dent,  for  leave  to  file  an  answer,  which  petition  the  Ghancellor  dis- 
missed on  the  17th  August,  1832. 

On  the  24th  August,  1832,  the  complainant  filed  his  bill  of  revivor 
as  to  the  heirs-at-law  of  John  W.  Blake,  a  deceased  defendant,  and 
proceedings  were  had  to  make  them  defendants,  &c. 

On  the  26th  June,  1833,  similar  proceedings  were  had  as  to  Harriet 
Bennett,  deceased. 

^  •  On  the  17th  August,  1833,  Glara  Tilton  filed  her  petition, 

'  ^  suggesting  that  at  the  commencement  of  this  suit  she  was  an 
infant;  that  she  now  resides  in  the  State  of  Indiana  with  her  father; 
that  she  never  heard  of  the  existence  of  this  suit  until  lately ;  that 
she  attained  herbage  the  20th  April,  1833;  that  as  soon  as  she  could 
she  employed  counsel,  and  now  prays  leave  to  file  her  answer. 

This  petition  was  sworn  to  before  a  justice  of  the  peace  in  Indiana,, 
and  certified  under  the  seal  of  the  Circuit  Court  of  Jefferson  County, 
Indiana,  by  the  deputy  clerk  thereof. 

The  answer  of  Clara  Tilton  relied  on  the  plea  of  limitations  as  to 
complainant's  claim  in  various  forms,  and  denies  that  Jacob  Gibson 
did  not  leave  personal  property  sufficient  to  pay  his  debts ;  that  her 
brother,  Nehemiah  Tilton,  is  dead. 

The  Chancellor  ordered  the  answer  of  Clara  Tilton  to  be  received, 
subject  to  all  just  exceptions,  and  it  was  accordingly  filed. 

On  the  9th  September,  1833,  a  commission  was  issued  to  the  Bal- 
timore commissioners. 

On  the  14th  October,  1833,  James  Tilton  and  wife  again  petitioned 
the  Chancellor  for  leave  to  file  an  answer  in  this  cause,  which  was 
dismissed  with  costs — from  which,  on  the  13th  March,  1834,  they 
noted  an  appeal,  as  also  on  the  order  of  the  17th  August,  1833. 

Several  other  commissions  were  issued,  and  proof  taken  of  the 
claims  of  creditors,  of  the  application  of  the  proceeds  of  the  land 
sold  by  Fayette  Gibson,  in  part  payment  of  the  debt  due  the  Far- 
mers Bank,  and  their  agreement  to  look  to  the  residue  of  the  mort- 
gaged property  for  the  satisfaction  of  the  balance  due  them. 

On  the  16th  September,  1835,  the  complainant  filed  another  bill  of 
revivor  as  to  Col.  Edward  Lloyd,  now  deceased,  upon  which  his  devi- 
see, Edward  Lloyd,  answered  and  relied  on  the  contract  of  21st 
^November,  1821,  made  between  his  father  and  the  bank,  and  that 
inasmuch  as  the  purchase  money  of  the  land  so  paid  by  his  father, 
had  been  applied  to  the  payment  of  the  debts  of  Jacob  Gibson  to  a 
fin  ^®^^  large  amount,  that  an  account  •of  the  said  Jacob  Gib- 
^^  son's  estate  should  be  stated,  and  that  a  fair  and  just  appor- 
tionment of  the  debts  of  said  estate,  among  his  devisees,  heirs-at- 
law  and  personal  representatives,  so  that  each  may  contribute  accord- 
ing to  law  to  the  payment  of  said  debts,  and  that  the  land  purchased 
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by  his  late  father  may  be  exempted  from  sale,  for  the  payment  of 
debts  dae  said  Gibson's  estate,  until  it  shall  appear  that  the  real 
and  personal  estate  of  the  said  Gibson  have  been  ezhaasted  so  far 
as  to  place  him  on  a  footing  with  the  representatives  of  the  said 
Jacob,  &c. 

On  the  13th  May,  1836,  the  Chancellor  [Bland]  decreed  as  fol- 
lows :  '^  The  claim  of  the  complainant  being  established  to  the  sat> 
isfaction  of  the  Chancellor,  except  as  against  the  defendant,  James 
Tilton  and  Clara  Tilton,  to  the  extent  of  whose  interest  it  is  barred 
by  the  Act  of  Limitations,  and  it  appearing  that  the  personal  estate 
of  the  said  Jacob  Gibson,  deceased,  is  not  sufficient  for  the  payment 
of  his  debts — it  is  thereupon  decreed,  that  the  bill  of  complaint-  in 
this  cause  be  and  the  same  is  hereby  taken  pro  confesao  against  the 
absent  defendant,  &c.  and  against,  &c.;  that  the  real  estate  of  the 
said  Jacob  Gibson,  deceased,  or  so  much  thereof  as  may  be  neces- 
sary to  be  sold  for  the  payment  of  the  mortgage  claim  of  the  defend- 
ants, the  President  and  Directors  of  the  Farmers  Bank  of  Mary- 
land, and  the  claim  of  the  complainant,  as  stated  in  the  proceedings^ 
and  all  other  debt«  due  from  the  said  Jacob  Gibson,  deceased ;  that 
John  Scott  be  appointed  trustee;"  and  after  describing  the  course  oi 
procedure  in  relation  to  a  sale,  that  he  shall  '^  convey  to  the  pur- 
chaser of  said  property,  and  to.  his,  her  or  theii*  heirs,  the  property 
to  him,  her  or  them  sold,  free,  clear  and  discharged  from  all  claim  to 
the  parties  in  the  cause,  and  of  any  person  or  persons  claiming  by, 
from  or  under  them,"  &c.  Notice  was  also  ordered  to  be  given  to 
the  creditors  of  the  deceased  debtor,  to  file  their  claims.  And  it  is 
further  adjudged,  ordered  and  decreed,  in  conformity  with  the  decree 
of  the  Court  of  Appeals  aforesaid,  that  the  answer  of  the  defendant^ 
James  Tilton,  and  according  to  the  principles  of  the  same  decree^ 
the  answer  of  *the  defendant,  Clara  Tilton,  be  and  they  are  ^^ 
hereby  declared  to  operate  as  protections  to  the  interests  of  ^* 
the  said  defendants  in  the  real  estate  aforesaid,  as  against  the  com- 
plainant;  and  in  taking  the  account  of  the  claim  of  the  complainant^ 
the  auditor  of  this  Court  is  directed  to  treat  it  as  having  been  paid 
in  proportion  to  the  extent  of  the  interests  of  the  said  defendants, 
James  Tilton  and  Clara  Tilton,  to  which  extent  they  would  have  been 
required  to  contribute  towards  payment  thereof,  in  respect  of  the 
interests  acquired  by  them  under  the  will  of  the  said  Jacob  Gibson^ 
deceased,  if  the  aforesaid  answers  had  not  been  filed — and  the  par- 
ties are  hereby  authorized  to  take  testimony  in  relation,  to  said  pro- 
portional deduction  from  the  said  plaintiff's  claim,  &c. 

From  which  decree  Fayette  Gibson  and  the  other  defendants,  ex- 
cept James  and  Clara  Tilton,  appealed  to  this  Court. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Stephen  » 
Ajkgheb,  Dobset,  Chambebs,  and  Spenge,  JJ. 
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J.  Johnson,  for  the  appellant.  1.  The  bill  is  defective  in  not  mak- 
ing Edward  E.  Gibson  a  party  as  executor,  and  in  not  calling  upon 
him  to  account  in  that  capacity,  for  the  personal  estate  of  the  tes- 
tator.    Travis  et  al.  vs.  Waters,  1  John.  C.  B.  85. 

2.  That  upon  the  death  of  Edward  Lloyd  the  elder,  no  further  pro- 
ceedings should  have  been  had  in  the  cause  until  his  son  and  devisee, 
Edward  Lloyd,  was  made  a  party ;  he  being  then  the  owner  of  a  part 
of  that  portion  of  the  real  estate  of  Jacob  Gibson,  covered  by  the 
mortgage  to  the  Farmers  Rank  and  ordered  by  the  decree  to  be  sold. 
This  point  was  waived  at  the  argument. 

3.  That  the  Chancellor  erred  in  permitting  Clara  Tilton  to  file  the 
plaa  of  limitations  in  the  then  state  of  the  proceedings.  This  point 
was  also  waived. 

4.  That  liefore  a  decree  should  have  been  passed  for  the  sale  of  the 
.  real  estate  of  Jacob  Gibson,  an  account  should  *  have  been 
^'^  taken,  ascertaining  the  amount  of  unsatisfied  claims  against 
him,  and  the  proportion  which  each  of  the  several  devisees  was 
bound  to  pay.  McCormick  vs.  Oibson  et  al.  SO.i&J.lS}  1  Stor.  Eq. 
471. 

The  claim  against  each  is  decided  to  be  a  distinct  claim,  and  each 
must  respond  according  to  its  value.  It  is  the  same  in  principle,  as 
if  separate  lots  bad  been  mortgaged,  or  sold  to  several  persons — all 
liable  for  the  same  demand.  1  Stor.  Eq.  461,  462;  Stevens  vs.  Cooper^ 
1  John,  a  R.  425. 

This  account  is  preliminary  to  a  decree  for  a  sale ;  for  if  the  devi- 
sees respectively,  are  disposed  to  pay  a  portion  of  the  debt,  they  are 
so  entitled,  aud  that  experimental  account  should  be  first  stated. 

The  complainant  as  to  Tilton  was  paid — ^yet  his  was  but  a  life 
estate.  There  were  payments  on  account :  how  could  the  extent  of 
the  liabilities  be  ascertained  before  stating  the  account,  ascertaining 
the  amount  paid  by  Clara  Tilton  and  her  father. 

The  trustee  could  not  execute  his  duty  without  a  previous  audit. 
1822,  ch.  165 ;  Callis  and  Semmes  vs.  Ridout  et  al.  1  Q.  &  J.  2. 

The  mortgagees  have  not  a  general  lien  on  Gibson's  estate.  There 
is  no  covenant  to  pay  the  debt;  no  agreement  that  Gibson's  estate 
may  be  resold  for  the  unpaid  residue.  The  bank  could  only  look  to 
the  mortgage  property  for  their  debt ;  that  made  an  account  the 
more  necessary. 

5.  That  such  an  account  was  especially  proper  and  necessary  with 
respect  to  Fayette  Gibson,  as  the  record  shows  that  a  large  amount 
of  the  proceeds  of  the  real  estate  devised  to  him,  has  been  actually 
applied  to  the  payment  of  the  debts  of  the  testator.  He  has  paid 
$13,500,  through  Blake  and  Lloyd,  of  his  father's  debt.  Justice  to 
him  demands  an  account. 

6.  That  from  the  very  frame  of  the  decree,  the  amount  to  be  con- 
tributed by  each  devisee  was  an  indispensable  pre  requisite  to  a  sale, 
as  by  such  an  account  only  could  the  extent  of  the  interests  of  James 
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Tilton  and  his  daughter  Clara,  be  ascertained,  and  to  which  extent 
the  Chancellor  directed  that  the  complainant's  claim  should  be 
treated  as  paid. 

•  7.  That  the  decree  is  erroneous  in  not  giving  a  day  for  the  ^^ 
payment  of  the  mortgage  debt  to  the  bank.  The  sale  was  to  ^^ 
be  one-third  for  cash.  1785,  ch.  72,  sec.  3;  David  et  aL  vs.  Orahamey 
2  H.  &  O.  94.  The  bank  is  made  a  defendant ;  in  her  answer  she 
becomes  a  complainant ;  and  prays  a  sale  of  the  mortgaged  premises 
to  pay  her  debt.  This  is  an  application  to  foreclose  a  mortgage,  and 
only  differs  in  form  from  the  ordinary  proceedings  to  sell.  The  mort- 
gagors were  entitled  to  a  day  of  payment. 

8.  The  decree  is  erroneous  because  it  does  not  reserve  the  rights 
secured  to  Mrs.  Rebecca  Gibson,  the  widow  of  Jacob  Gibson,  in  con- 
formity to  his  will. 

A  scanty  provision  was  made  for  the  widow.  It  was  the  privilege 
of  occupying  a  dwelling  house  in  part — an  annuity  from  the  sons, 
and  this  only  during  widowhood.  This  was  in  lieu  of  dower,  and  she 
stood  to  the  will.  The  decree  does  not  notice  her  rights.  The  whole 
estate  is  ordered  to  be  sold,  with  certain  exceptions  not  applicable  to 
the  widow. 

A  widow,  as  in  the  present  case,  is  a  purchaser  for  a  bona  fide  con- 
sideration, and  is  entitled  to  the  value  of  her  dower.  1798,  ch.  101, 
snb-ch.  13,  sec.  5  ]  Margaret  EaWs  Caee^  1  Bland^s  Rep.  203 ;  Blower 
vs.  Morretty  2  Ves.  8r.  420.  She  is  preferred  to  creditors  to  the  value 
of  her  dower.  She  has  not  been  so  preferred.  The  sale  is  authorized 
clear  of  Rer  rights,  overruling  her  entire  estate— ordering  a  sale  of 
the  whole.  If  nothing  passes  to  her  by  the  will,  the  devise  does  not 
bar  her  dower.    In  that  case  she  is  remitted  to  her  dower  rights. 

9.  The  agreement  between  the  bank  and  Lloyd,  by  which  that 
part  of  Marengo  purchased  by  the  latter  from  Fayette  Gibson,  was 
released  from  the  operation  of  the  mortgage,  has  the  effect  to  dis- 
charge the  debt  of  the  bank ;  at  least  to  the  extent  of  the  proportion 
which  the  property  so  released,  bears  to  the  value  of  the  whole  mort- 
gaged premises. 

In  consideration  of  the  payment  of  another  debt  by  Lloyd,  for 
which  the  mortgaged  premises  was  not  responsible,  the  bank  agreed 
to  release  a  part  of  the  mortgaged  property.  ♦  She  releases  ^ - 
a  portion  perhaps  more  valuable  than  the  debt.  It  would  have  ^^ 
paid  the  debt ;  by  discharging  a  part,  to  the  relative  value  of  that 
part  she  is  paid.  Then  as  to  the  residue,  the  bank  can  only  recover 
from  it,  the  relative  portion  which  it  should  have  paid.  1  JStor.  Eq, 
322,  321,  478,  (note.)  It  may  be  doubted  whether  the  bank  has  not 
lost  her  whole  debt.  1  Law  Lib.  158.  The  doctrine  is  not  founded 
on  contract,  but  on  natural  equity  and  equality.  So  if  one  surety  is 
discharged,  and  the  other  surety  pays  one-half  of  the  debt,  the  rule 
of  equity  is  violated  if  the  discharged  party  has  to  pay  again. 
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John  Scott  and  T.  S.  Alexander,  for  McCormick,  ooDtended :  1. 
That  the  decree  of  this  Court,  passed  on  the  hearing  of  the  fonner 
appeal  taken  in  this  caase,  is  conclusive  of  the  correctness  of  the 
Chancellor's  decree  which  is  now  before  the  Court,  so  far  at  least,  as 
the  said  decree  establishes  his  right  to  satisfaction,  of  his  claim,  out 
of  the  real  estate  of  his  deceased  debtor,  Jacob  Gibson.  MoCormick 
vs.  Oibson  et  aL  3  0.  dt  J,  13. 

2.  The  former  decree  established  that  complainant  was  entitled  to 
relief.  The  only  question  on  the  Chancellor's  decree,  is  whether  right 
in  point  of  form  or  not.  If  other  grounds  existed  showing  complain- 
ant not  entitled  to  relief,  this  Court  would  have  affirmed  the  decree 
appealed  from.  McCormick  claimed  as  a  creditor,  and  he  was  bound 
to  prove  it.  When  this  Court  asserted  the  Chancellor  was  wrong  in 
dismissing  the  bill,  it  also  asserted  the  complainant  was  entitled  to 
relief.  When  the  decree  was  reversed,  this  Court  acts  as  the  Chan- 
cellor should  have  done,  and  passes  such  a  decree  as  be  should  have 
passed,  and  places  the  cause  in  such  a  position  as  will  promote  such 
relief  as  the  parties  are  entitled  to.  The  specific  mode  of  relief  is  not 
announced;  but  yon  have  assumed  every  fact  pleaded  and  proved,  to 
give  complainant  a  right  as  a  creditor.  Objections  taken  now  in 
this  cause,  would  not  induce  you  to  change  your  former  opinion.    Nor 

*  can  the  Chancellor  be  reversed  for  following  this  Court. 
^^  If  his  course  arises  from  the  former  decree,  it  is  not  his  error. 
This  Court  cannot  review  and  reverse  their  former  opinion.  Ham- 
mond  vs.  Ridgely^s  Lessee^  5  H.  dt  J.  245.  A  judgment  in  a  particular 
cause  remanded  for  further  proceedings,  when  returned,* the  first 
judgment  is  conclusive.  Clerklee  vs.  Mundellj  4t  H.  i&  J.  505.  Under 
the  Act  of  1832,  ch.  302,  sec.  6,  when  causes  are  remanded,  the 
opinion  of  this  Court  is  conclusive  on  the  points  decided  by  it. 

An  inferior  tribunal  can  never  err  in  following  the  directions  of  a 
superior  tribunal.  1  Bro.  Pari  Cos.  125 ;  lb.  281,  284 ;  Himely  vs. 
Rose,  5  Cranch,  313,  316.  In  such  cases,  the  only  question  open  is, 
has  the  decree  been  properly  executed  by  the  inferior  tribunal.  The 
Santa  MaHa,  10  Wheat.  431 ;  2  Mar.  C.  P.  579. 

The  rule  is  the  same,  as  when  the  same  decree  is  brought  in  evi- 
dence in  another  cause,  a  plea  of  former  decree  only  raises  the 
question  of  identity  of  subject-matter  in  both  causes. 

3.  That  independent  of  the  decree  of  this  Court,  the  complainant's 
right  is  made  out  to  a  satisfaction  of  his  claim  against  said  real 
estate,  as  he  has  in  his  bill  sufficiently  charged,  and  proved  the 
insufficiency  of  the  personal  estate  of  the  deceased  to  discharge  his 
debt. 

In  discussing  this  point,  the  complainant  will  maintain : 

1.  That  as  the  personal  estate  has  been  exhausted,  an  account 
thereof  was  practically  useless. 

2.  That  if  the  defendants  below  (the  present  appellants)  had 
shown  the  propriety  of  taking  an  account  of  the  personal  estate, 
such  account  might,  and  would  have  been  decreed  by  the  Chancellor. 
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3.  That  it  is  too  late  for  the  defendants  to  object  to  the  insaffi- 
ciency  of  the  averments  in  the  bill. 

The  several  averments  on  that  head  are  suflBcieut.  The  com- 
plainant is  not  bound  to  use  the  language  of  the  Act  of  Assembly, 
1785,  ch.  72,  sec.  2.  The  general  averments  in  the  bill,  are  equivalent 
to  the  language  and  requirements  of  *  the  Act,  and  substan- 
tial  pleading  is  all  that  is  required — no  form  of  words  is  ^^ 
demanded.  Star.  Eq.  Plea,  205,  206;  3  Chan.  Rep,  28;  Harruonx%. 
Hogg^  2  Ves,  Jr.  328;  Dormer  vs.  Fortesinie^  3  Aik.  132.  Admissions 
in  an  answer  will  aid  a  defective  averment  in  a  bill. 

Matter  by  answer  may  be  put  in  issue,  and  raise  a  question 
which  ought  to  have  been  raised  by  the  bill.  Birely  and  HoUz  vs. 
Staley,  b  O.dc  J.  554.  This  is  in  effect  an  objection  to  the  sufficiency 
of  the  averment  in  the  bill.  Strike  vs.  McDonald  and  Son^  2  H.  & 
Q.  233 ;  Travis  et  al  vs.  Waters,  1  John.  C.  C.  84. 

4.  That  the  decree  is  right  in  directing  a  sale  of  the  real  estate  of 
the  testator  generally,  or  of  so  much  thereof  as  should  be  necessary 
for  the  payment  of  the  claims  of  the  complainant  below,  of  the 
Farmers  Bank  of  Maryland,  a  defendant,  and  his  other  creditors. 

In  discussing  this  point,  the  counsel  will  insist : 

1.  That  the  claims  of  the  creditors  of  the  deceased  bind  his  real 
estate  in  solidOj  and  that  they  are  entitled  to  a  sale  of  such  part 
thereof  as  may  be  the  more  readily  available  for  payment  of  their 
demands. 

2.  That  it  is  the  practice  of  the  Court  to  direct  a  sale  of  a  de- 
ceased debtor's  real  estate,  for  payment  of  his  debts  generally, 
without  requiring  a  previous  account  to  be  taken  of  those  debts, 
whenever  it  appears  that  a  sale  will  ultimately  become  necessary,  the 
Court  relying  on  its  power  to  do  justice  between  the  parties  in  its 
ultimate  disposition  of  the  fund. 

3.  That  such  decree  was  peculiarly  proper  in  this  cause,  from  the 
fact  that  the  very  large  mortgage  claim  of  the  Farmers  Bank  of 
Maryland  bound  a  large  portion  of  the  whole  estate,  and  a  sale  of 
the  whole  estate,  or  a  considerable  portion  thereof,  was  absolutely 
necessary  for  payment  of  said  claim,  and  from  the  great  delay 
which  had  alresidy  taken  place  in  the  settlement  of  the  deceased's 
estate. 

4.  That  it  is  always  in  the  discretion  of  the  Court,  to  suspend  the 
execution  of  its  general  decree,  for  the  purpose  of  taking  an  account 
of  outstanding  debts,  or  any  other  account,  •  upon  a  proper 
application  by  the  heirs-at-law,  or  devisees  of  the  real  estate ;  ®  • 
and  in  the  present  c£ise,  such  application  was  made  and  granted  to 
enable  the  parties  to  adjust  their  proportions  of  the  outstanding 
debts,  to  be  paid  by  them  respectively.  It  was  not  until  after  testi- 
mony had  been  taken  upon  this  application,  and  the  Court  was  pre- 
pared to  dispense  such  justice  as  they  pretended  to  desire,  that  this 
appeal  was  entered. 
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5.  That  a  sale  of  the  interest  of  James  Tilton  and  his  daughter 
Clara  Tilton,  was  necessary  for  the  payment  of  the  debt  due  to  the 
Farmers  Bank,  although  the  claim  of  the  complainant  as  against 
them  was  adjudged  to  be  barred,  and  these  parties  do  not  appeal 
from  the  decree ;  and  it  would  have  been  against  equity  to  have 
stayed  the  proceedings  until  the  very  inconsiderable  portions  of  the 
complainant's  claim  thus  adjudged  to  be  barred,  could  be  accurately 
adjusted,  after  the  delay  of  nearly  twenty  years,  which  has  been 
practised  by  the  appellant. 

6.  That  the  widow  claims  as  devisee,  and  therefore  her  interests 
as  a  devisee  were  properly  bound  by  this  decree. 

5th.  That  the  complainant  concurs  with  the  appellants  in  the 
point  that  the  Chancellor  erred  in  admitting  the  plea  of  limitations 
lately  filed  by  Clara  Tilton,  and  assents  to  a  reversal  of  the  decree  in 
this  particular.  But  he  denies  that  the  appellants,  or  any  of  them, 
are  aggrieved  by  this  part  of  the  decree,  or  can  be  benefited  by  its 
reversal,  inasmuch  as  the  charge  against  them  is  not  increased  by 
the  discharge  of  Clara  Tilton. 

6.  That  if  the  decree  is  found  to  be  erroneous  in  any  of  its  moral 
provisions,  it  is  at  least  clear  and  admitted  by  the  points  filed  on  the 
other  side,  that  the  appellee  is  entitled  to  relief,  and  this  Court  will 
therefore  proceed  to  pass  such  decree  as  the  Chancellor  ought  to 
have  passed,  allowing  him  the  costs  which  he  has  incurred  on  this 
appeal. 

The  Farmers  Bank  of  Maryland,  an  appellee  in  the  cause,  relies 
on  all  the  foregoing  points,  and  further  insists : 

^  7.  That  it  is  competent  for  this  Court  to  administer  equity 

^^  *  as  between  the  defendants  to  the  suit  in  the  Court  of  Chan- 
cery ;  and  as  the  claim  of  the  said  appellee  is  fully  stated  in  the 
pleadings,  is  admitted  by  all  the  defendants  who  have  answered,  and 
taken  pro  canfesso  as  against  all  others,  this  Court  will  affirm  the 
decree,  at  least  so  far  as  to  authorize  an  immediate  sale  of  the 
premises  for  satisfaction  of  the  claim  of  said  appellee,  even  though 
it  should  appear  that  the  said  decree  is  defective  or  erroneous  in  re- 
gard to  the  immediate  interests  of  the  complainant. 

Banddllj  for  the  Farmers  Bank.  The  first  notice  of  opposition  to 
this  claim,  was  given  at  this  bar;  no  prior  proceeding  ever  objected 
to  it.  It  is  set  out  in  the  bill.  The  parties  answering  admit  it. 
The  mortgage  is  pleaded  and  not  denied.  The  answer  of  Lloyd,  and 
his  agreement  with  the  bank,  disclose  the  whole  ground  of  objection. 
The  claim  was  also  established  by  proof,  and  no  exception  to  it. 
This  claim  may  be  regarded  in  two  aspects :  I.  As  independent  of 
the  mortgage.  2.  As  under  the  mortgage.  If  the  parties  designed 
a  contest,  they  should  have  answered,  and  shewn  the  manner  of 
their  objection ;  instead  of  this,  they  submit,  and  in  fact  confess  the 
debt  for  twelve  years,  and  this  with  full  notice.  The  defence  should 
have  been  taken  by  answer.     Chambers  vs.  Chambers  et  al.  ^  O,  di  J. 
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441.  The  debt  paid  by  Lloyd  was  secured  by  the  mortgage.  It  was 
not  the  debt  set  forth  in  terms  by  that  instrument ;  bnt  it  was  in- 
cUided  in  the  general  words,  as  one  of  the  other  debts  which  might 
arise,  and  for  which  the  mortgage  in  case  of  need,  was  to  stand  as  a 
secnrity ;  and  the  devisees  of  Marengo  all  renewed  the  note,  and 
thos  kept  the  responsibility  of  the  mortgaged  land  for  it.  Brincker- 
hoff  vs.  Lansingj  4  John.  C.  R,  W. 

The  Act  of  1825  could  not  affect  previous  loans,  nor  destroy  the 
right  to  tack  claims  then  in  force.  This  mortgage  is  a  security  for 
any  equitably  claim  due  from  the  mortgagor  to  the  mortgagee.  2 
Pow,  557 ;  5  Con,  8.  C,  Rep,  657 ;  Chase  vs.  McDonald  and  Ridgely^  7 
H.  cfe  J.  197 ;  4  Kent,  174. 

*  The  devisees  of  Marengo  have  alone  the  right  to  complain 
of  this  decree.  Can  they  complain  under  the  circumstances  T  ^^ 
Edward  B.  Gibson  cannot  complain;  nor  can  he  say  he  was  injured. 
It  was  a  debt  to  which  he  was  a  party  on  the  note.  He  had  con- 
fessed judgment  in  1820.  He  was  bound  at  all  events  to  pay  this 
debt.  Fayette  Gibson  cannot  complain  of  any  mal-administration  of 
assets.  He  held  two  portions  of  Marengo — one  as  devisee  of  his 
father ;  the  other  as  bargainee  of  his  brother.  He  does  not  object 
to  the  settlement  with  the  bank.  He  was  a  party  to  it — places  his 
defence  on  it.  He  was  relieved  by  the  application  of  the  fund,  and 
consented  to  it.  Mrs.  Tilton  does  not  appeal.  The  only  other  party 
is  Mrs.  Gibson,  and  that  she  has  any  interest  in  Marengo,  does  not 
appear,  but  if  she  had,  she  is  concluded.  She  is  a  judgment  debtor 
for  the  debt  released.  These  persons  were  all  bound  previously. 
Part  of  those  liable  agreed  with  the  creditor  in  discharge  of  the 
whole  number.  No  objection  was  made;  and  after  knowledge  and 
acqaiescence  for  fourteen  years,  it  is  to  be  presumed  that  all  assented. 

Then  admit  it  were  merely  a  mortgage  debt,  and  they  might  com- 
plain. A  portion  of  the  property  applied  in  discharge  of  the  mort- 
gage— ^part  to  another  debt — still  they  cannot  complain  until  they 
have  paid  the  portion  for  which  they  are  equitably  bound.  They 
must  contribute  with  the  property  applied  to  the  unsecured  debt, 
and  that  must  go  on  until  the  release  of  the  bank  operates  some  pre- 
judice to  them.  Then  they  may  complain.  The  devisees  must  first 
pay  their  own  share. 

A  part  of  the  proceeds  of  the  mortgaged  land  has  been  applied  to 
payment  of  general  creditors  of  the  deceased ;  to  that  extent  the 
bank  may  claim  to  be  substituted. 

If  the  bank  has  a  lien  on  two  funds,  she  may  be  confined  to  one, 
and  required  to  leave  the  other  to  general  creditors.  But  if  so,  it 
may  raise  a  question  of  contribution,  for  she  is  not  to  be  injured  by 
being  confined  to  one  fund  for  the  convenience  of  other  persons.  8 
Pow.  on  Mort.  1153.  In  this  case  the  bank  may  proceed  under  her 
mortgage,  and  as  a  *  general  creditor  for  the  balance  against 
the  deceased's  real  estate.    This  supports  the  decree;   the      ^^ 
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bank  is  not  confined  to  the  mortgage.  Hdteh  vs.  White,  2  OaU.  152; 
2  Fowellj  774,  866;  King  vs.  King,  3  P.  Wms.  361.  Independent  of 
mortgage,  the  bank  has  a  note.  It  is  proved.  No  objection  has 
been  taken  to  it.  The  bank  has  a  right  to  a  decree,  as  between  co- 
defendants  on  the  pleadings  as  they  stand.  Chamley  vs.  Ld.  Dunsor 
ney  et  al,  2  Seh.  and  Leff.  710,  718 ;  Elliott  vs.  Pell  et  al.  1  Paige,  263. 
McMahon,  for  the  Farmers  Bank.  Before  I  proceed  to  consider 
the  proofs,  I  will  remark  on  the  character  of  the  bill.  It  is  said  not 
to  be  a  creditor's  bill,  on  the  ground  of  want  of  allegation  that  there 
were  other  creditors,  with  a  prayer  that  they  might  come  in.  I 
maintain  it  is  a  creditor's  bill.  The  qui  tarn  allegation  is  never  in- 
serted in  bills  filed  under  our  Acts  of  Assembly.  The  opinion  of  the 
Chancellor  in  Strike  and  McDonald,  is,  that  it  has  been  usual  to  omit 
that  allegation,  and  it  is  the  practice  to  sell  real  estate  without  it. 
His  opinion  should  be  of  high  authority  on  that  question,  acquainted 
as  he  is  with  the  course  of  practice  and  nature  of  all  the  precedents 
of  his  Court.  The  cotemporaneous  expositions  of  that  Court  on  this 
practice,  are  enough  for  my  argument.  But  the  Act  of  1785,  ch.  72, 
is  necessarily  for  the  benefit  of  all  creditors.  Its  language,  its  ob- 
ject, the  sales  ordered  under  it,  show,  that  it  authorizes  a  sale  for 
the  payment  of  all  debts  of  a  deceased.  The  real  estate  was  ordered 
to  be  sold  to  make  a  new  set  of  assets  for  the  payment  of  all  credi- 
tors. It  is  equity  between  this  and  all  other  creditors  which  is  to  be 
obtained.  The  personal  assets  are  to  be  distributed  equitably,  and 
so  are  the  real.  Then  all  under  this  decree  may  come  in  pro  rata 
upon  a  decree  for  a  sale.  Notice  is  given  to  all  to  come  in.  The  de- 
oree  is  for  their  benefit.  The  case  of  Byerly  and  Staley  was  not  under 
the  Act,  but  was  upon  a  bill  at  common  law,  and  for  another  object. 
But  the  character  of  this  bill  is  immaterial.  It  was  filed  *  to 
^^  reach  assets.  It  is  competent  to  the  Chancellor  to  pass  a  gen- 
eral decree,,  and  administer  the  assets.  1  Stor.  JEq.  516,  No.  2;  8 
Law  Lib.  194.  A  creditor  proceeds  against  property.  The  com- 
plainant has  a  right  to  make  every  incumbrancer  on  that  property  a 
party.  Prior  incumbrancers  are  necessary  parties.  The  object  is 
by  a  single  operation  to  release  the  estate  from  all  charges.  This 
being  the  character  of  the  bill,  it  calls  upon  all  incumbrancers  to 
state  their  rights,  and  the  bank's  claim  is  a  necessary  part  of  the 
complainant's  claim.  Every  defendant  admits  the  existence  of  the 
bank's  mortgage.  No  pretence  of  the  debt  discharged.  The  general 
replication  is  filed,  and  the  bank  proves  the  amount  of  her  claim. 
Such  is  the  state  of  the  case  on  which  the  Chancellor  proceeds  to  de- 
cree a  sale  for  the  payment  of  McCormick  and  the  bank.  This 
decree  establishes  the  bank's  claim.  It  is  a  decision  that  the  claim 
exists,  and  that  the  personal  property  is  insufficient.  Other  creditors 
are  to  prove  their  demands.  Strike  vs.  McDonald  and  Son,  2  R.  4& 
O.  218,  261. 
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At  the  time  of  the  decree,  we  held  a  mortgage  and  a  note ;  we  had 
the  rights  of  special  and  general  creditor.  4  Kmty  183.  For  money 
dae  on  bond  and  mortgage,  the  creditor  may  proceed  concurrently 
on  both  remedies ;  we  could  release  the  mortgage  and  hold  Gibson 
personally,  if  no  equity  was  interposed  by  a  third  party  to  restrain 
our  right  and  throw  us  upon  our  mortgage. 

In  Penn  vs.  DiggSj  the  controversy  was  whether  the  simple  con- 
tract or  specialtjr  was  to  prevail  with  reference  to  the  Statute  of  Lim- 
itations, and  the' effect  of  a  decree  in  rem,  to  take  the  case  out  of  the 
statute. 

Every  fund  liable  to  pay  general  debts  is  liable  to  pay  our  debt; 
and  he  who  would  impeach  this  must  show  that  our  remedy  will  dis- 
appoint him  of  that  fund. 

Standing  thus,  with  a  right  of  election  in  either  aspect,  all  neces- 
sary parties  were  before  the  Chancellor. 

The  only  pretence  of  a  want  of  party  is  the  executor  of  Jacob  Gib- 
son. Now,  under  the  mortgage  he  is  not  a  necessary  *  party.  ^^ 
David  et  oL  vs.  Orahame^  2  H.  dk  G.  94.  As  simple  contract  ^  ^ 
creditors  all  the  parties  are  before  the  Court.  At  what  period  is  the 
objection  to  be  urged  that  Fayette  Gibson  is  not  here  as  CTCCutor, 
and  called  on  to  account. 

Objections  for  want  of  parties  may  sometimes  be  taken  above. 
Edw,  on  Partie9j  24,  25.  If  he  is  essential  here,  he  is  only  so  to  the 
defendants.  No  motive  personal  to  the  party,  allows  the  objection. 
The  rule  is  that  the  party  wanted  is  essential  to  justice.  Such  objec- 
tions are  only  to  be  privileged  in  strong  cases  upon  appeal.  The 
Mechanics  Bank  of  Alexandria  vs.  Seian,  1  Peters j  306$  Birely  and 
HoUz  vs.  Stdleyj  5  O.  &  J.  453.  Suppose  Fayette  Gibson  was  not 
named  in  the  bill.  If  no  assets  to  pay  debts  at  all,  he  need  not  be  a 
party.  David  vs.  Orahamej  2H.dk  0. 94.  Then  the  reason  has  failed. 
He  is  only  necessary  to  show  assets  exhausted.  These  are  the  ob- 
jects. He  is  to  aid  in  the  establishment  of  certain  facts ;  a  mere  for- 
mal party.  If  the  objects  are  supplied,  this  Court  will  not  reverse 
upon  appeal.  But  he  is  named ;  all  his  acts  and  transactions  as  execu- 
tor are  charged.  He  is  in  by  subpoena.  He  is  to  answer  a  series  of 
facts.  His  particular  character  need  not  be  stated  when  the  bill 
necessarily  shows  that  character. 

Have  not  the  Court  the  right  to  decree  between  us  T  The  right  to 
decree  against  a  prior  incumbrance  for  the  relief  of  the  creditor.  If 
the  bank  is  here  in  an  attitude  for  a  decree,  the  Court  must  award  it. 

Now  this  is  a  bill,  on  the  footing  of  which  we  may  come  in,  and 
assume  the  attitude  of  complainant.    Strikers  Case,  1  Blandy  71. 

The  incumbrancer,  and  another  creditor,  may  go  into  Chancery 
together,  and  have  divers  decrees.  Janes  vs.  Jonesy  1  Blandj  452; 
Fentcick  vs.  Laughlin^  1  Blandj  474;  Chamley  vs.  Ld.  Dunsaney^  2  8ch. 
and  Lef.  709 ;  BlUoU  vs.  PeU  et  aX.  1  Paige^  263,  268.  Decrees  may 
be  made  between  co-defendants,  on  proof  taken  between  plaintiff 
5  10  G.  &  J. 
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and  defendant  in  the  same  caase.    Here  every  defendant  admits  the 

^  debt.  The  bill  admits  the  amount.  The  Court  cannot  *look 
^•^  to  the  answer  of  the  other  parties  than  Lloyd,  to  determine 
the  rights  between  the  co-defendants. 

A  decree  is  founded  on  pleadings  and  proof;  facts  not  proved  are 
disregarded.  Carneal  vs.  Banks,  10  Wheat  181 ;  Cowan  vs.  Price,  1 
Bibh,  173.    These  questions  arose  in  this  cause  before. 

Then  what  is  in  issue  as  respects  the  bankf  1.  The  debt.  2. 
The  agreement  set  up  by  Lloyd  as  a  defence  of  the  property  bought 
by  him.  This  defence  is  consistent  with  the  other  facts.  It  is 
merely  to  discharge  himself.  He  states  nothing  for  or  against  the 
other  parties.  We  are  not  trying  the  cause  with  Tilton  and  wife 
and  Clara  Tilton ;  only  the  other  defendants  appealed. 

Then  as  to  the  decree,  objection  is  made  to  it  from  the  want  of  an 
account  ascertaining  the  quantum  of  the  claim.  This  question  is  at 
rest  by  decisions  of  this  Court.  David  vs.  Orahame,  2  H.  db  O.  97. 
The  quantum  of  the  <;laim  is  not  disputed;  hence  an  account  not 
necessary.    The  claim  is  not  disputed ;  the  defendants  proved  it. 

The  second  reason  lor  an  account  rests  on  an  assumed  necessity  of 
a  reduction  of  the  bank's  claim ;  that  inquiry  is  involved  in  the  sub- 
sequent discussion  of  this  case. 

A  party  is  not  entitled  to  an  account  when  he  has  foregone  the 
opportunity  of  asking  for  one.  Chamley  vs.  Ld.  Dunsaney  and  others, 
2  Sch,  and  Lef,  712.  This  objection  urged  after  final  decree,  and  for 
the  first  time  in  the  Appellate  Court,  will  not  be  heard. 

The  next  point  relates  to  our  attitude  as  simple  contract  creditors ; 
a  sale  for  the  insuflQciency  of  the  personal  estate.  The  complainant 
exhibits  with  the  bill  an  inventory,  and  an  account  showing  it  ex- 
hausted. If  the  allegation  was  the  complainant's  death  leaving  suffi- 
cient estate,  these  facts  would  have  disproved  that  statement.  The 
only  difference  here  is,  we  state  the  facts  which  prove  the  allegation, 
instead  of  the  allegation  itself.  This  is  sufficient.  Tieman  vs.  Poor 
and  Wife,  1  G.  d  J.  230;  Birelff  vs.  Staley,  5  6.  cC?  J.  451 ;  WarfieWs 
Case.  The  Act  of  1832  has  closed  this  point,  whether  it  be  matter 
of  pleading  or  proof. 

^  -  •  The  account  of  the  Orphans'  Court  cannot  be  impeached 

•**  here.  The  vouchers  are  not  here.  It  is  mere  conjecture  that 
it  is  wrong.  Some  creditors  are  paid  in  full,  some  in  part,  still  the 
assets  are  gone.  If  the  account  was  restated,  the  fact  of  insuffi- 
ciency still  exists. 

Then  as  to  the  effect  of  the  former  decision  in  Chancery,  limitation 
was  held  a  bar.  The  point  presented  was  limitations — but  the  bill 
was  dismissed.  So  it  stood  in  this  Court.  Was  it  not  competent 
then,  as  now,  to  allege  want  of  parties,  or  wrongful  allowance ;  or  no 
relief  due  T  These  objections  were  open,  yet  the  Court  say  the  com- 
plainant  is  entitled  to  relief^  and  remand  the  cause. 
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Every  decree  iu  a  cause  ought  to  be  conclusive  of  all  objections 
which  might  have  been  urged  against  such  decree ;  else  no  end  to 
litigation.     Oaver  vs.  Hallj  S  H.  dt  J.  4tl. 

The  main  objection,  however,  is  that  before  decree,  an  account 
should  have  been  taken,  ascertaining  the  liabilities  of  the  estate,  and 
making  a  pro  rata  adjustment  among  the  claimants. 

Now  on  this  theory  no  creditor  could  come  in  after  decree,  for  that 
would  disturb  the  pro  rata  distribution. 

They  also  demand  proof  of  the  value  of  the  whole  estate,  and  how 
much  each  part  is  liable  for.  In  effect  they  ask  for  an  experimental 
decree. 

The  practice  proposed  is  full  of  difficulty.  When  there  is  a  gen- 
>eral  lien,  it  may  be  enforced  before  waiting  for  ascertainment  of 
unities  between  the  party  defendants.  No  exception  to  this,  unless 
parties  ask  on  peculiar  grounds  of  equity  to  be  relieved  from  the 
general  rule. 

The  power  here  is  to  sell  the  lands  of  the  deceased  on  notice  to 
his  heirs — ^a  proceeding  in  rem.  for  the  payment  of  creditors,  depend- 
ing on  the  exhaustion  of  the  personal  estate.  It  is  a  charge  on  the 
land  in  solidumj  and  not  on  parcels. 

A  decree  on  different  principles,  requiring  an  account  of  the  per- 
sonal before  sale,  is  in  discretion  of  the  Chancellor.  The  right  to 
this  is  ex  gratia.  But  under  the  existing  practice  every  existing 
right  is  protected.    The  creditors  are  first  •paid — the  heirs  . 

are  entitled  to  surplus.  The  surplus  right  is  not  to  be  ad-  ^^ 
justed  until  alter  the  creditor  is  paid.  There  may  be  occasional  in- 
conveniences in  this  practice,  but  it  does  not  shut  the  parties  out 
from  controverting  their  rights,  yet  accomplishes  their  protection  in 
the  best  mode.    The  only  difference  is  in  point  of  time. 

It  would  be  an  inconvenient  practice  to  decree  a  separate  sale  of 
each  heir's  land.  The  easy  mode  of  redress  is  for  the  heirs  to  pay 
off  the  debts. 

Again,  there  is  no  evidence  that  this  estate  will  do  more  than  pay 
off  the  debts.  The  equities  relied  on  may  never  arise.  Hoye  vs. 
Pcnw,  2H.dbQ.  ^11 ;  Hoye  vs.  Penn^  1  Bland^  28. 

Then  as  to  the  i)eculiar  objection  founded  on  Mr.  Lloyd's  agree- 
ment. He  complains  because  he  is  charged.  The  appellant  com- 
plains he  is  discharged.  The  decree  charges.  Their  objection  then 
does  not  arise.  The  bank  cannot  proceed  against  Lloyd,  but  his 
property  is  still  liable  to  other  creditors.  If  the  agreement  dis- 
charges the  claim,  Lloyd  pleads  it,  but  not  so  as  to  make  it  a  defence 
to  the  other  parties. 

But  who  makes  this  objection  ?  Fayette  Gibson  who  has  the 
whole  of  Marengo,  and  conveyed  to  Lloyd  with  a  general  warranty 
against  the  very  mortgage.  How  could  he  claim  contribution  T  He 
cannot  complain  that  his  covenant  is  released. 
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An  lieir  or  devisee  may  call  on  the  personal  estate  to  pay  off  a 
mortgage.  OalUm  vs.  Hancock^  2  Atk.  430 ;  LimngsUm  vs.  Livingstonj. 
3  John.  C.  B.  163, 158 ;  Lang  vs.  Shorty  1  P.  Wms.  403. 

Nor  is  there  any  error  as  respects  Mrs.  Bebecca  Gibson.  She  has 
no  interest  in  the  property  except  by  way  of  easement  and  license. 
Use  and  occupation  at  her  election,  with  direction  to  her  son  to  fhr- 
nish  fire-wood — also  an  annuity  fiK)m  her  sons.  This  is  in  lieu  of 
dower  and  of  personal  estate.  It  is  no  charge  on  the  estate — ^no  in- 
terest in  the  land. 

She  is  a  purchaser  for  a  valuable  consideration,  but  she  is  a  par- 
chaser  from  the  mortgagor  Gibson,  and  stands  not  on  *  higher 
^^  ground  than  he  did.  She  is  a  purchaser,  and  could  not  object 
to  the  sale.  She  took  subject  to  the  incumbrance.  She  may  come 
in,  in  prefei'cnce  to  general  creditors,  but  as  she  never  came  in,  she 
is  not  entitled  to  costs.  If  she  loses  her  devise,  she  is  turned  round 
to  her  dower,  and  on  proof  of  that,  is  let  in  as  a  creditor. 

The  Chancellor,  it  is  said,  gave  no  day  for  the  payment  of  the 
money.  Now  if  the  complainant  was  entitled  to  relief,  no  day  is  re- 
quired. The  Chancellor  is  not  to  make  two  decrees  for  a  sale.  A 
defendant  incumbrancer  is  not  embraced  by  the  Act  of  Assembly. 
It  is  only  in  the  case  of  mortgagee  vs.  mortgagor  that  a  day  is  given 
to  pay  off  the  mortgage  debt.  If  the  spirit  of  the  statute  is  gratified, 
that  is  sufficient.  Any  proceeding  before  the  Chancellor,  which 
gives  a  day,  is  enough.  We  ask  for  a  sale.  We  are  allowed  one  on 
notice — notice  before  sale.    This  is  a  suspensory  order. 

R.  Johnsonj  for  the  appellants,  in  reply:  It  is  conceded  there 
must  be  a  reversal.    The  difficulty  arises  in  the  extent  of  it. 

As  respects  Lloyd's  property,  the  decree  is  erroneous,  and  if  in 
point  of  law  the  decree  ascertains  the  debt  of  the  bank  and  McOor- 
mick,  as  alleged,  and  if  decree  is  to  pay  the  whole  extent  of  both 
these  debts,  it  is  erroneous.  The  argument  at  first  assumed  that 
much. 

There  is,  however,  a  preliminary  question  as  to  the  effect  of  the 
first  decision  in  establishing  the  right  of  the  complainants.  The  bill 
was  filed  on  the  allegation  of  the  personal  estate  exhausted ;  a  sale 
for  the  whole  debt,  the  assets  being  exhausted,  and  not  for  a  pro- 
portion of  assets,  and  a  sale  for  the  residue.  On  Tilton's  plea  the 
bill  was  dismissed.  The  opinion  of  the  Court  states,  the  only  ques- 
tion on  that  appeal  is  the  effect  of  the  plea  of  limitations.  By  it  this 
Court  meant  to  exclude  all  other  questions.  The  decree  is  different 
from  the  opinion ;  the  effect  of  the  plea  is  limited,  and  the  Court  re- 
versed the  decree,  and  remanded  the  cause  for  relief.    The  extent  of 

^  the  relief  is  lefb  open.  It  merely  informs  the  Chancellor, 
^^  *  that  the  complainant  on  the  bill  is  entitled  to  recover,  and 
as  the  executor  is  before  the  Court,  if  he  had  assets  then,  a  decree 
to  account  against  him  gratifies  the  decree. 
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The  qaestion  is  opeo  as  to  extent  of  relief,  oat  of  the  real  assets 
alone* 

As  far  as  the  bank  is  concerned,  whether  the  bank  is  entitled  to 
be  preferred  out  of  the  mortgaged  premises,  in  whole  or  in  part. 

My  friend  refers  to  the  accoant  of  the  executor  exhibited  with  the 
biU,  and  claims  as  a  part  of  his  own,  that  account  which  shows  the 
decree  erroneous. 

The  appellants  demand  an  account  of  personal  assets  before  a 
decree  for  a  sale. 

The  sum  of  $38,328  was  applicable  to  the  debts  of  the  deceased. 
No  evidence  of  any  claim  but  the  debts  in  part  or  in  whole  dis- 
charged in  the  account,  that  of  the  complainant  and  the  bank.  The 
assets  are  sufiBcient  to  pay  75  cents  in  the  dollar.  Under  the  testa- 
mentary law,  the  bank  should  have  received  a  part  of  the  personal 
estate.  The  devisees  could  call  on  the  personal  estate  for  relief. 
McCormick  was  entitled  to  be  then  paid.  He  has  only  received 
9600.  The  bank  has  received  nothing.  The  Act  of  1785  applies  to 
the  insufficiency  of  assets  left  by  the  debtor,  and  not  to  an  insuffi- 
ciency arising  from  the  course  of  the  executor;  by  this  account  a 
part  of  his  own  claim  was  paid ;  some  debts  were  paid  in  full.  There 
are  other  cases  of  payment ;  some  in  part,  some  in  full. 

McCormick  was  entitled  to  a  sum  of  money  out  of  personal 
estate,  for  which  he  had  no  right  to  charge  the  real  estate.  The 
ease  presented  is,  that  McCormick  is  entitled  to  a  ratable  propor- 
tion Q&fwsets.  If  enough  to  pay  all  the  debts  no  claim,  if  paid  in  part 
only  authorized  to  go  against  real  estate  ibr  the  balance.  Collinson 
vs.  Owens  et  al.  6  Q.dc  J.  4.  The  executor  has  no  power  but  with  per- 
sonal estate.    He  can  create  no  evidence  against  the  heir  or  devisee. 

Then  what  is  the  decree  f  The  Chancellor  has  ordered  the  estate 
to  be  sold  for  payment  of  debts  as  they  are  alleged  to  *  exist. 
The  real  estate  is  to  be  sold  ibr  payment  of  the  mortgage  ^^ 
claim  of  the  defendant,  and  claim  of  defendant,  as  stated  in  the  pro- 
eeedings,  and  for  all  other  creditors.  The  decree  is  an  ascertainment 
of  a  debt,  an  order  for  payment  out  of  the  real  estate.  The  same 
remark  applies  to  the  bank's  claim  as  considered  against  the  estate 
generally.  She  can  only  look  to  real  estate  after  personalty  ex- 
hausted. 

I  proceed  now  to  inquire  whether  the  bank  debt  is  one  entitled  to 
be  paid  out  of  the  real  estate  or  not. 

It  is  the  intention  of  the  testator  alone  which  excuses  devisees  of 
unincumbered  property  from  contributing  with  devisees  of  incum- 
bered property. 

The  result  is  that  the  devisees  of  Marengo  have  no  right  and  never 
had  any  to  call  on  other  devisees  to  make  good  their  incumbrance. 

The  other  devisees  have  a  right  to  have  the  mortgage  property 
applied  to  the  mortgage  debt. 
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Gibson  was  indebted  on  note  endorsed  by  Fayette  Gibson  and 
Tilton.  This  note  is  renewed  from  time  to  time.  Upon  the  last 
renewal  it  is  endorsed  by  Fayette  and  Eebecca  Gibson.  There  is 
an  absolute  judgment  against  each  of  them.  Now  the  bank's  debt 
was  a  charge  on  Marengo.  The  proceeding  at  law  extinguished  the 
debt  against  Jacob.  That  is,  the  simple  contract  of  Jacob  was 
extinguished.  Then  the  bank  without  the  consent  of  the  devisees, 
enters  into  an  agreement  with  Lloyd,  who  was  to  be  held  discharged 
of  the  lien  of  the  mortgage.  What  is  the  effect  of  that  agreement 
as  to  persons  not  parties  T  It  is  said  not  to  be  pleaded  except  by 
Lloyd,  and  that  it  cannot  avail  other  defendants.  Now  it  operates 
as  a  payment  of  the  debt.  It  was  evidence  in  the  cause.  It  is  not 
controverted  by  the  bank.  The  mortgagee  may  rely  on  it  as  a  pay- 
ment. He  is  not  estopped  by  correlative  equities.  He  has  certainly 
discharged  a  part  of  the  debt,  and  the  reservation  of  the  agreement 
is  that  the  bank  will  not  proceed  upon  Lloyd's  part  of  Marengo  for 
payment  of  the  balance  due  her. 

Lloyd  has  a  right  to  pay  off  the  mortgage,  and  succeed  to 
^^  *  the  mortgagee's  rights  by  assignment.  I  am  getting  clear  of 
elder  incumbrances  as  to  junior  assignees.  This  case  is  released  by 
an  elder  incumbrancer.  Upon  a  release  of  part  of  the  land,  mort- 
gage debt  pro  tanto  is  gone,  and  the  decree  should  have  been  accord- 
ingly. Stevens  vs.  Cooper^  1  John,  0.  R.  430.  In  that  case  there  was 
but  one  debt  due.  The  holders  of  parcels  of  incumbranced  property 
having  equities  inisr  se,  ought  to  be  respected  by  the  creditor.  He 
should  not  use  his  power  in  such  a  way  as  to  throw  the  debt  on  any 
one  to  the  exclusion  of  another. 

There  is  not  more  difficulty  upon  this  appeal,  than  on  other  causes. 
Any  devisee  who  pays  more  than  his  share  of  the  testator's  debts, 
has  an  equity  against  the  others.  A  question  of  apportionment  then 
arises  before  sale,  and  it  depeuds  upon  the  value  at  the  date  of  the 
mortgage.    The  Chancellor's  order  should  show  the  appropriation. 

Then  it  is  said  the  effect  of  the  release  cannot  be  insisted  on  by 
the  parties  here.  It  is  said  there  are  none  here  competent  to  com- 
plain of  it.  But  since  the  decree  must  be  reversed,  what  is  this 
Court  to  do  ?  They  must  pass  such  a  decree  on  the  whole  cause  as 
the  Chancellor  was  bound  to  pass.  In  such  event,  this  Court  exer- 
cises a  qtujtsi  original  Chancery  jurisdiction,  and  is  bound  to  protect 
all  parties. 

But  is  it  true  none  are  here  to  complain  f  I  assume  that  99,000 
was  to  have  been  paid  the  bank  out  of  the  personal  assets.  That  the 
deficiency  was  paid  out  of  the  realty.  That  the  devisees  of  the 
unmortgaged  part  of  the  real  estate  had  a  right  to  have  the  mort- 
gaged property  first  appropriated  to  the  mortgage  debt.  As  far  as 
it  was  a  general  debt,  it  was  to  come  in  for  a  proportion  of  assets. 

The  other  devisees  were  injured  by  the  bank's  contract,  and  con- 
sequently as  to  them,  the  same  course  must  be  pursued  now  as  if  the 
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release  had  not  been  executed.  Here  the  coausel  went  into  calcala- 
tions  based  on  the  accounts  and  condkion  of  the  estate,  to  show  the 
practical  consequences  of  the  views  pro  and  con  at  this  part  of  the 
caose. 

*This  decree  is  also  erroneons  from  its  influence  on  the  ^^^ 
widow's  interest.  lUO 

By  the  Act  of  1798,  ch.  101,  sub-ch.  13,  sec.  5,  if  in  effect  nothing 
passes  to  a  widow  by  a  devise  in  lieu  of  dower,  she  is  not  barred. 
She  is  a  purchaser  for  a  fair  consideration.  The  widow  independent 
of  her  devise  is  a  favored  creditor.  In  this  character  she  is  called  on 
by  the  Act  of  1798  to  elect  within  ninety  days  whether  she  will 
abide  by  or  renounce  her  husband's  will.  !Now,  during  this  period, 
she  could  not  ascertain  whether  her  husband's  estate  was  solvent  or 
insolvent ;  for  anterior  to  the  settlement  of  her  husband's  estate,  the 
law  implies  no  knowledge  in  her  of  its  condition.  1  Bland^  203,  204. 
The  widow  has  accepted  the  devise.  She  comes  in  qiia  creditor. 
She  has  a  claim  on  the  proceeds.  In  this  view  it  makes  no  differ- 
ence whether  her  dower  or  devise  is  sold.  If  entitled  to  either,  the 
decree  is  erroneoqs.  It  saves  no  rights.  She  is  a  party  in  the  cause, 
and  under  the  decree  no  right  is  saved  for  her ;  the  land  is  to  be  sold 
clear  of  the  claims  of  all  parties* 

The  case  of  the  bill  is  insolvency  of  the  personal  estate,  and  an 
incumbrance  prior  to  the  death  of  the  husband,  on  the  property 
devised  to  the  widow.  She  therefore  takes  nothing  by  the  devise. 
It  is  in  effect  fruitless  as  to  her.  Certainly  as  to  her,  this  decree  is 
erroneous. 

Dorset.  J.  delivered  the  opinion  of  the  Court.  An  objection  was 
taken  in  the  course  of  the  argument  in  this  case,  to  the  form  of  the 
complainant's  bill,  and  inasmuch  as  it  does  not  provide  for  the  com- 
ing  in  of  the  other  creditors  of  Jacob  Gibson,  and  participating  in 
the  burdens  and  benefits  of  the  suit,  that  it  is  not  to  be  regarded  in 
the  nature  of  a  creditor's  bill  under  the  Act  of  Assembly  of  1785, 
ch.  72. 

But  this  objection,  we  think,  cannot  be  sustained ;  such  a  bill  is 
not  of  unfrequent  occurrence  in  the  records  of  the  equity  Courts  of 
Maryland,  in  which  it  has  always  been  treated  as  a  creditor's  bill,  in 
the  decree  founded  upon  it,  and*  all  the  proceedings  there-  -mg^-m 
under.  It  has  no  equity,  nothing  to  support  it;  but  the  Act  *W1 
of  Assembly  referred  to,  which  prescribes  no  particular  form  of  such 
a  bill,  and  authorizes  upon  application  of  any  creditor,  the  sale  of  the 
real  estate  in  whole  or  in  part,  for  the  payment  of  the  debts  of  a 
deceased  debtor,  whose  personal  estate  is  insufficient  for  the  pay- 
ment thereof.  As  far  as  concerns  this  objection,  the  decree  of  the 
Chancellor  pursues  the  usual  form  adopted  on  a  creditor's  bill. 

The  decree  was  also  objected  to,  because  it  awarded  a  sale  of  the 
lands  niortgaged  to  the  Farmers  Bank  of  Maryland,  for  the  pay- 
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ment  of  the  mortgage,  as  well  as  for  the  payment  of  the  debts  of  all 
other  creditors  of  the  deceased,  the  Farmers  Bank  being  made  a 
defendant,  not  a  complainant  in  the  bill. 

In  this  objection  we  see  no  weight.  A  decree  between  co-defend* 
ants,  gronnded  npon  the  pleadings  between  the  complainants  and 
defendants,  may  be  made,  and  it  is  the  constant  practice  of  the 
Courts  so  to  do,  to  prevent  maltiplicity  of  snits.  Bat  such  decree 
between  co-defendants,  to  be  binding  upon  them,  must  be  founded 
upon,  and  connected  with,  the  subject-matter  in  litigation  between 
the  complainant  and  one  or  more  of  the  defendants.  For  this  doc- 
trine see  ElKoU  vs.  Pell,  1  Paige,  263,  and  Ckamley  vs.  Lord  Dun- 
9aney  and  others,  2  Soh.  A  Lef.  710,  718.  The  power  of  the  Chancery 
Court  to  pass  that  part  of  the  decree  which  has  been  excepted  to,  is 
conclusively  established  by  the  authorities  referred  to,  the  justice 
and  expediency  of  so  doing  cannot  be  denied ;  the  assent  of  the 
mortgagee  had  been  given,  the  mortgage  had  been  long  forfeited,  a 
sale  of  the  equity  of  redemption  could  not  be  resisted ;  then  why 
sell  the  equity  of  redemption,  subject  to  the  outstanding  mortgage, 
to  the  manifest  injury  of  the  creditors  of  the  deceased,  and  the  par- 
ties to  this  suit,  and  to  the  multiplication  of  litigation,  by  sending 
the  purchaser,  before  he  could  realize  the  benefits  of  his  purchase, 
into  a  Court  of  equity  with  his  bill  to  redeem  ?  Consistently  with 
the  established  principles  of  Courts  of  equity,  the  Chancellor,  in  the 
matter  complained  of,  has  done  nothing  but  what  it  was  his  duty  to 
do. 

^  ^^  *  The  next  exception  taken  to  the  decree  is,  that  it  has  given 
'^^'^  no  time  to  the  devisees  of  the  mortgaged  premises,  or  those 
holding  under  them,  ibr  the  payment  of  the  mortgage  debt,  as 
directed  by  the  3d  sec.  of  the  Act  of  1785,  ch.  72.  This  section  of 
the  Act  of  Assembly  has  no  reference  to  a  decree  made  under  the 
circumstances  of  that  now  under  consideration.  By  the  terms  of 
the  enactment,  it  embraces  only  applications  to  the  Chancellor  to 
foreclose  mortgages,  filed  by  mortgagees,  or  their  representatives. 
Here  there  is  no  such  party  complainant  before  the  Court.  The  bill 
is  filed  by  a  general  creditor  of  the  mortgagor,  seeking  for  the  pay- 
ment of  his  debt  by  a  sale  of  the  mortgagor's  real  estate,  and  the 
mortgaged  premises  among  the  rest.  Such  a  creditor  is  not  to  be 
delayed  in  the  remedy  he  seeks,  by  giving  time  to  the  mortgagor,  or 
those  claiming  under  him,  to  pay  off  the  incumbrance.  There  is  no 
reason  or  object  in  granting  such  an  indulgence  in  a  case  like  the 
present.  The  design  of  the  Legislature,  in  the  enactment  alluded 
to,  was  to  give  to  the  debtor  an  opportunity  of  superseding  the  neces- 
sity for  the  sale  of  his  mortgaged  estate.  Would  giving  time,  and 
payment  of  the  mortgage,  remove  the  necessity  of  such  sale  in  the 
case  before  us  ?  Certainly  not.  The  sale  must  still  be  decreed  for 
the  payment  of  the  general  creditors  of  the  deceased.  So  far  as  a 
sale  of  the  mortgage  premises  is  decreed  for  the  payment  of  the 
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mortgage  debt,  it  is  a  mere  incidental  consequence  to  the  decree,  on 
the  general  creditors'  bill,  resnlting  irom  the  established  principles 
of  Gonrts  of  eqnity. 

There  is  nothing  in  the  objection  taken  to  the  bill,  that  it  does  not 
allege  the  insolBciency  of  the  personal  assets  to  pay  the  debts  of  the 
deceased.  That  allegation,  thongh  not  made  in  the  very  terms  of 
the  law,  is  sabstantially  made  in  the  bill  before  ns,  which  charges 
the  continued  existence  of  the  complainant's  claim,  the  exhaustion 
of  the  personal  estate,  and  exhibits  an  account  settled  by  the  execu- 
tor befoie  the  Orphans'  Court,  showing  the  application  of  the  whole 
personal  fund  to  the  discharge  of  the  debts  of  the  deceased ;  and 
that  some  of  those  debts  were  paid  off  but  in  part.  If  this  ^  ^^ 
*  be  not  a  sufficient  statement  of  a  fact  required  by  the  law  -^"^ 
to  give  jurisdiction  to  the  Oourt  of  Chancery,  it  is  difficult  to  con- 
ceive any  thing  that  would  be,  short  of  the  use  of  the  identical 
words  contained  in  the  Act  of  Assembly.  A  particularity  like  this 
never  has  been  required  either  at  law  or  in  equity. 

Another  ground  insisted  on  for  the  reversal  of  this  decree,  is  that 
an  account  preliminary  thereto,  should  have  been  taken  of  the  dis- 
position of  the  personal  estate  by  the  executor,  and  of  the  debts  of 
the  deceased  remaining  unpaid;  and  in  support  of  this  ground  but 
one  authority  has  been  referred  to,  viz.  that  of  Cdllis  and  Semmes  vs. 
BidatU  and  Ringgold^  1  0.  dk  J.  1.  But  this  case  establishes  no  such 
rule  or  practice,  and  rests  solely  on  the  express  provisions  of  the  Act 
of  1822,  ch.  65,  under  which  the  commissioners  who  made  sale  of 
part  of  Bamaby  Manor  for  the  payment  of  debts,  were  required  in 
the  first  place  to  give  notice  by  advertisement,  in  newspapers  in  the 
State  of  Mainland  and  District  of  Columbia,  to  the  creditors  to 
exhibit  to  the  commissioners  their  claims,  supported  by  legal  evi- 
dence, on  or  before  the  first  day  of  June,  next  thereafter,  and  imme- 
diately after  the  said  first  day  of  June,  to  proceed  to  sell  such  part 
of  Bamaby  Manor  as  may  be  sufficient  to  discharge  the  debts  which 
shall  have  been  proved  to  the  satisfaction  of  the  saidicommissioners. 
The  decision  in  this  case  was  made,  not  under  any  rule  or  practice 
of  the  Court  of  Chancery,  but  in  conformity  to  the  peculiar  provi- 
sions of  this  particular  Act  of  Assembly.  The  practice  under  the 
Act  of  1785,  ch.  72,  has  always  been  the  reverse  of  that  now  con- 
tended for;  and  great  injustice  would  be  done  to  creditors  by  its 
change.  If  no  sale  of  the  fund  provided  by  law  for  the  payment  of 
debts,  is  to  be  decreed,  no  creditor  to  be  paid  until  all  litigation  as  to 
claims  against  the  deceased  shall  have  terminated,  the  rights  of 
creditors  will  be  in  a  more  deplorable  condition  than  any  wise  sys- 
tem of  legislation  ever  designed  to  place  them.  The  exercise  of  that 
conservative  power  exerted  by  Courts  of  equity  in  selling  for  the 
benefit  of  those  concerned,  property  in  litigation,  and  •  pre-  -  ^^ 
serving  its  fruits  for  those  who  may  show  themselves  entitled  *^* 
would  be  arrested ;  heirs  and  devisees,  that  they  might  continue  in 
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the  possession  and  enjoyment  of  the  real  estate  of  their  anoestor^ 
liable  to  the  payment  of  his  debts,  woald  be  tempted  to  engage  in 
and  protract  litigation  with  his  creditors  to  an  almost  interminable 
duration,  to  the  rain  and  iiynry  of  creditors,  and  destruction  of  the 
property  assigned  by  the  law  for  the  payment  of  claims.  Permit  the 
Chancery  Court  to  interpose,  in  the  usual  mode,  its  protecting  power; 
take  possession  of  the  property,  and  convert  it  into  the  appropriate 
medium  for  distribution,  and  creditors  are  subjected  to  no  such 
delays  and  oppression.  All  parties  will  be  interested  in  avoiding 
useless  controversies.  To  such  an  objection,  at  such  a  time,  and 
under  the  present  circumstances,  this  Court  should  listen  with  a 
most  reluctant  ear.  With  the  account  of  the  administration  of  the 
personal  estate,  as  rendered  by  the  executor,  the  complainant  was 
satisfied.  It  contained  all  he  wished  to  discover;  besought  no  relief 
as  against  the  executor ;  he  therefore  required  no  further  account 
from  him.  Did  any  of  the  defendants,  in  their  answers,  call  for  such 
an  account  T  No.  Did  either  complainant  or  defendants  ask  of  the 
Chancellor  a  statement  of  the  claims  against  the  deceased,  as  pre- 
liminary to  a  decree  T  Neither.  With  what  kind  of  grace  then,  do 
they  stand  before  this  tribunal,  seeking  a  reversal  of  the  decree, 
because  it  was  not  ordered  in  the  Court  below ;  even  conceding  that 
such  an  application,  if  applied  for,  would  there  have  been  granted. 
No  account  having  been  prayed  for  by  any  of  the  parties  in  the 
Court  below,  it  cannot  be  relied  on  in  the  Appellate  Court  as  a  ground 
for  the  reversal  of  the  decree,  say  the  House  of  Lords  in  Ghamlef/ 
vs.  Lord  Dunsaney^  2  Seh,  dc  Lef.  712. 

It  has  also  been  insisted  that  the  decree  is  erroneous,  in  not  de- 
creeing payment  of  the  debts  of  the  deceased,  by  a  just  contribution 
imposed  upon  the  property  of  each  devisee.  Such  a  decree,  it  is 
manifest,  it  was  not  in  the  power  of  the  Chancellor  to  have  made,  as 
no  statement  of  the  claims  against  the  deceased  had  been  made,  or 
in^  adjudicated  on,  by  •the  Court;  without  which,  a  decree  of 
^^^  payment  by  way  of  contribution  was  wholly  impracticable. 
But  if  such  statement  had  been  made,  and  confirmed  by  the  Court, 
it  would  have  been  error  in  the  Chancellor  to  have  passed  such  a 
decree.  That  even  as  to  the  bank  claim,  a  decree  for  its  payment 
by  contribution  by  the  several  devisees  of  Marengo,  would  not  have 
been  authorized.  See  1  Pow,  Mortgage^  339,  note  (3),  and  Hughes  vs. 
Edwards,  8  Wheat,  601.  A  fortiori  would  such  a  decree  be  unwar- 
ranted, in  respect  to  the  claims  of  creditors ;  the  reasons  against  it 
in  the  latter  case  being  far  more  numerous  and  controlling,  than  in 
the  former.  In  fact  the  decree  for  contribution  is  not  a  decree  affect- 
ing the  rights  of  the  complainant,  or  passed  between  him  and  the 
defendants,  but  is  an  adjudication  between  the  defendants  them- 
selves, settling  their  rights  and  liabilities,  in  respect  to  each  other, 
and  is  made  after  the  claims  against  them,  of  the  complainant  and 
all  other  creditors  of  the  deceased  have  been  definitively  adjusted. 
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In  aathoriziDg  the  sale  of  that  part  of  Marengo,  conTeyed  by  Fay* 
ette  Gibson  to  Edward  Lloyd,  it  is  insisted,  that  the  decree  is  erro- 
neous npon  several  grounds.  1st.  It  is  nrged  that  Edward  Lloyd, 
having  in  his  answers  set  np  the  defence  of  his  being  a  bona  fide 
purchaser  for  valnable  consideration,  without  notice  either  of  the 
claim  of  the  complainant,  or  that  the  personal  estate  of  the  deceased 
was  insufficient  for  the  payment  of  his  debts,  is  protected  as  such 
against  all  claims  of  the  complainant,  as  a  general  creditor  of  the 
deceased. 

On  the  existence  of  such  protection,  abstractedly  considered,  we 
mean  to  express  no  opinion,  but  to  its  jcxistence  in  the  circumstances 
under  which  it  is  here  claimed,  we  cannot  yield  our  assent.    It  is 
apparent  from  the  answer  of  Lloyd,  and  his  conveyance  from  Fayette 
Gibson,  that  at  the  time  of  the  conveyance  he  knew  that  Fayette 
Gibson  acquired  title  to  the  land  conveyed,  as  devisee  of  his  deceased 
father,  Jacob  Gibson ;  and  whether  such  fact  was  actually  known  to 
him  or  not,  is  immaterial,  the  law  imputes  such  knowledge  as  neces- 
sarily acquired  in  the  examination  of  the  title  to  the  property   ^  ^ 
*  conveyed  to  him,  and  also  imputes  to  him  the  knowledge  of  '^^ 
the  provision  of  the  Act  of  1785,  ch.  72,  sec.  5,  which  made  Jacob 
Gibson's  real  estate  chargeable  with  the  payment  of  his  debts  in  the 
event  of  his  personal  estate  proving  insufficient  therefor.    Possess- 
ing this  knowledge,  he  was  put  upon  the  inquiry ;  it  was  his  duty  to 
have  ascertained  whether  the  personal  estate  was  sufficient  for  the 
payment  of  the  debts  of  the  deceased.    Had  he  have  used  reasonable 
diligence  in  the  examination  of  this  fact,  be  would  have  found  that 
when  he  received  the  conveyance  from  Fayette  Gibson,  the  executor 
had  passed  no  account  shewing  the  payment  of  the  debts,  that  there 
was  then  pending  in  Talbot  County  Court,  against  the  executors  of 
Jacob  Gibson,  a  suit  for  the  recovery  of  the  very  debt  which  the 
complainant  seeks  to  recover  by  his  present  bill,  indeed  it  is  manifest 
from  the  answer  of  Lloyd  himself,  that  he  knew  the  debts  of  the 
deceased  had  not  been  all  paid  out  of  the  personalty.    He  states  that 
the  whole  purchase  money  for  the  land  conveyed  to  him  was  applied 
towards  the  payment  of  three  enumerated  debts  of  Jacob  Gibson, 
and  this  application  was  made  not  by  the  executors,  but  by  one  of 
the  devisees,  who  had  sold  a  part  of  the  property  devised  to  him.    It 
may  be  suggested  that  perhaps  this  payment  of  the  deceased's  debts 
was  on  account  of  the  mortgage  debt  due  by  Fayette  Gibson  to 
Edward  B.  Gibson,  the  executor,  as  shewn  by  Exhibit  No.  8.    But 
such  an  intimation  is  not  warranted  by  the  facts  in  proof  before  us, 
not  only  because  no  part  of  the  mortgage  debt  was  payable  until 
more  than  twelve  months  afterwards,  but  because  the  debt  to  secure 
which  the  mortgage  was  executed,  had  no  existence,  until  several 
months  after  the  payments  made  out  of  the  purchase  money  of  the 
land  conveyed  to  Lloyd.    It  is  an  evidence  of  singular  neglect  on  the 
part  of  a  purchaser  that  he  should  receive  a  conveyance  for  landa 
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fh>m  a  devisee,  the  valae  of  the  title  to  which  in  a  great  measure 
depended  on  the  safficiency  of  the  personal  assets  for  the  payment  of 
the  testator's  debts ;  that  he  shoald  by  arrangement  between  himself 
1  n«y  ^^^  ^^^  devisee,  who  was  not  the  execator,  apply  *  the  whole 
'"'  parohase  money  of  the  land  conveyed  to  him,  to  the  payment 
of  three  of  those  debts,  one  of  which  had  continued  due  to  himself 
between  three  and  foar  years  since  the  testator's  death,  and  before  its 
payment  by  the  purchase  aforesaid,  and  yet  under  all  these  circum- 
stances, and  during  that  period,  he  had  no  reason  to  suspect  nor  does 
it  appear  that  he  ever  inquired  into  the  sufficiency  of  the  personal 
estate  for  the  payment  of  debts. 

The  second  ground  assigned  as  error  in  the  decree  authorizing  the 
sale  of  Edward  Lloyd's  part  of  Marengo,  is  that  the  whole  purchase 
money  therefor  having  been  applied  to  the  payment  of  Jacob  Gib- 
son's debts,  the  purchaser  should  be  protected  in  his  title.  The 
answer  to  this  is,  that  the  facts  stated  in  Lloyd's  answer  were  tra- 
versed, and  that  no  proof  whatever  has  been  offered  to  sustain  them ; 
that  if  full  proof  thereof  has  been  offered,  no  devisee  or  person  claim- 
ing under  him,  has  the  power  of  depriving  the  creditors  of  the  bene- 
fit of  obtaining  the  highest  price  which  the  property  devised  will 
produce,  when  offered  at  public  sale  under  the  proper  authority.  By 
making  a  private  sale  thereof,  and  applying  the  proceeds  in  payment 
of  the  debts  of  particular  creditors,  such  a  state  of  things  should 
have  its  influence  with  the  trustee  in  selecting  the  particular  parts  of 
Jacob  Gibson's  real  estate,  which  it  might  be  found  necessary  to  sell ; 
but  does  not  divest  the  Chancellor  of  the  power  of  decreeing  the  sale 
which  possibly  may  be  necessary  for  the  payment  of  debts.  The 
exercise  of  the  discretion  by  the  decree  vested  in  the  trustee  as  to 
the  quantum  and  selection  of  the  particular  parts  of  the  real  estate 
to  be  sold,  is  always  subject  to  the  control  of  the  sound  discretion  of 
the  Chancellor,  whenever  its  exertion  is  properly  invoked. 

Upon  the  principle  of  substitution.  Col.  Lloyd,  or  those  claiming 
under  him,  will  be  subrogated  to  the  rights  of  the  creditors  whose 
debts  he  has  paid.  Had  the  personal  estate  proved  more  than  suffi- 
cient for  the  payment  of  debts,  the  devisees  of  Marengo  might  have 
called  on  the  executor  to  the  extent  of  such  excess  to  redeem  the 
^  ^  mortgage,  bat  they  *  have  no  equity  as  against  the  devisees 
1(18  Qf  other  parts  of  his  real  estate,  which  would  authorize  their 
being  called  on  to  contribute  ibr  such  a  purpose. 

The  2d  and  3d  points  filed  by  the  appellants  have  been  waived. 

It  is  contended,  that  the  allegations  and  prayer  in  the  bill,  did 
not  authorize  the  Chancellor  in  allowing  the  complainant's  claim  to 
the  extent  to  which  he  has  decreed  its  payment.  If  the  specific 
prayer  in  the  bill  of  complaint,  to  be  paid  this  claim  out  of  the  realty, 
be  regarded  as  praying  the  payment  of  the  whole  amount  of  the 
promissory  note  which  he  held,  independently  of  any  principle  of 
substitution,  and  exclusively  on  the  ground  of  its  being  a  debt  due 
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by  the  decensed,  for  the  payment  of  which  there  then  remained  in 
the  hands  of  the  executor  no  personal  assets,  it  mast  be  conceded 
that  snch  a  prajer  conld  not  be  s^nted,  according  to  the  well  estab- 
lished principles  of  equity,  annonnced  by  this  Conrt  in  the  case  of 
Oisfs  Adm^TB  vs.  Cookey  db  Fendall^  1 H.  A  J.  134,  and  the  case  of 
CoUinsoH  vs.  OtoenSj  SO.diJ,  4.    Bnt  assume  for  the  sake  of  argument 
that  the  complainant  is  not  entitled  to  relief  according  to  his  specific 
prayer  therefor,  is  he  not  entitled  to  (hll  relief  upon  the  general  prayer 
contained  in  his  bill.    Nothing  is  better  settled  than  that  if  a  com- 
plainant cannot  obtain  the  specific  relief  for  which  he  prays,  he  may 
obtain  any  relief  consistent  therewith,  warranted  by  the  allegations 
in  his  bill,  provided  it  contains  a  prayer  for  general  relief.    Do  the 
allegations  in  the  bill  warrant  a  decree  for  the  payment  out  of  the 
real  estate,  of  the  amount  of  the  complainant's  claim,  is  the  conse- 
quent inquiry  t    In  our  opinion  it  does ;  it  contains  all  the  material 
statement  of  facts,  necessary  to  shew  the  existence  of  the  debt  at 
the  death  of  Jacob  Gibson,  and  its  subsequent  non-payment !    It 
then  charges  that  the  personal  estate  has  been  exhausted  in  the  pay- 
ment of  debts,  and  exhibits  an  account  passed  by  the  executor  before 
the  Orphans'  Court,  proving  that  fact,  and  shewing  the  name  of  each 
creditor,  and  the  amount  of  the  debt  due  him  by  the  deceased,  which 
*  has  been  paid  out  of  the  personal  assets,  which  is  in  effect   ^ 
the  same  thing  as  if  the  bill  had  at  full  leqgth,  and  in  the  most   -^  W 
formal  manner,  charged  that  Jacob  Gibson  died  indebted  to  each  of 
the  creditors,  funninatim,  who  are  mentioned  in  the  said  account,  for 
the  amount  therein  stated  to  have  been  paid  to  them,  and  that  such 
payments  had  been  made  out  of  the  personal  assets  of  the  deceased. 
Upon  a  bill  with  such  a  statement  of  facts,  and  prayer  for  general 
relief,  could  a  Conrt  of  equity  deny  the  complainant  the  right  of  sub- 
stitution t    Assuredly  not.    The  right  of  substitution  is  not  a  matter 
of  fact,  which  a  party  must  allege  to  entitle  him  to  its  benefit,  but  is 
the  conclusion  of  law  or  equity  drawn  by  the  Court  fW)m  the  state- 
ment of  facts  out  of  which  it  arises.    The  solicitors  of  the  defendants 
contend,  there  is  no  allegation  in  the  bill,  or  proof  in  the  cause,  that 
the  claims  mentioned  in  the  account  exhibited  from  the  Orphans' 
Court,  are  chargeable  upon  the  real  estate,  to  the  extent  of  the  in- 
sufficiency of  the  personal  assets.    If  the  substance  and  effect  of  the 
bill  be  as  we  assume  it,  snch  an  allegation  is  wholly  unnecessary ;  it 
is  the  necessary  inference  of  law  to  be  drawn  by  the  Court  from  the 
Act  of  1785,  ch.  72,  when  the  facts  are  proved  or  admitted  before  it, 
unless  such  inference  be  repelled  by  some  plea  or  matter  in  avoid- 
ance.   There  is  no  snch  plea  or  matter  of  avoidance,  except  as  to  the 
Tiltons,  relied  on  or  proved  in  the  record  before  us,  and  as  between 
the  complainant  and  defendants,  no  such  plea  or  matter  of  avoid- 
ance can  ever  arise  upon  any  future  stage  of  the  proceedings  in  this 
cause. 
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The  complainant's  claim  as  far  as  the  correctness  of  the  Chancel- 
lor's decree  is  involved,  mast  stand  or  fall  upon  the  proofs  and  pro- 
ceedings now  on  the  records  Can  it  stand  this  test,  is  the  next 
question  to  be  inquired  into. 

If  the  allegations  of  the  bill  be  by  the  answers  admitted,  or  being 
put  in  issue  be  proved,  or  being  neither  admitted  nor  denied  be  proved 
or  a  decree  jpro  confesso  be  had  against  the  defendants,  as  against  all 
the  defendants  who  are  sui  juris,  the  result  is  the  same.  A  decree 
for  the  sale  of  the  real  estate  for  the  payment  of  the  complainant's 
1 1  n  ^^^™'  passes  as  *  a  matter  of  course,  he  being  substituted  as 
'-^^  as  against  the  realty,  to  the  rights  of  those  creditors  whose 
claims  have  been  satisfied  out  of  his  proportion  of  the  personalty. 
How  then  in  these  respects  stands  the  complainant  before  us  ?  In  a 
very  different  condition  from  the  complainant  in  Collinsonvs.  OwenSj 
where  the  defendant  relied  on  the  Statute  of  Limitations,  and  the 
false  and  fraudulent  character  of  the  claims,  under  which  the  right 
of  substitution  was  daimisd.  Here  the  Statute  of  Limitations  has 
been  in  no  wise  interposed,  to  arrest  his  pursuit  of  the  right  of  sub- 
stitution. 

As  far  as  concerns  the  interests  of  Edward  B.  Gibson,  Frances 
Tilton,  Nancy  Gibson,  Joseph  W.  Reynolds  and  Anne  his  wife,  and 
Bigby  Hopkins,  he  has  obtained  a  decree  pro  oonfesso,  and  his  right 
to  a  decree  against  them  (^annot  therefore  be  questioned. 

Is  he  entitled  to  the  same  relief  against  the  defendants  who  have 
answered  f  we  will  proceed  to  examine.  The  answer  of  Fayette  Gib- 
son admits  all  the  material  allegations  charged  in  the  bill,  and  con- 
sequently as  to  him,  there  is  no  error  in  the  decree  appealed  from. 

As  to  the  heirs  of  Harriet  Bennett,  she  by  her  answer  having 
admitted  none  of  the  claims  paid  by  the  executor,  in  virtue  of  which 
substitution  is  sought,  no  decree  could  have  been  passed  against 
them,  founded  on  such  substitution ;  but  the  complainant's  debt  pro- 
priojure,  having  been  admitted  by  Harriet  Bennett,  and  indeed  fully 
established  by  proof,  the  property  devised  to  her  becomes  liable  to 
sale,  to  meet  its  just  contribution  to  the  payment  of  so  much  of  the 
complainant's  debt  as  remains  unsatisfied. 

After  deducting  therefrom  its  pro  rata  distribution  of  the  person- 
alty. The  lands  conveyed  by  Fayette  Gibson  to  John  W.  Blake  stand 
in  the  same  situation. 

Several  objections  to  the  decree  founded  on  the  answer  of  Edward 
Lloyd  have  been  urged ;  some  of  which  form  np  ground  for  the  rever- 
sal of  the  Chancellor's  decree,  and  may  perhaps  never  necessarily 
arise  in  the  cause ;  or  if  they  do,  it  is  after  the  proceeds  of  sale,  un- 
^  ^  ^  der  the  decree,  are  brought  *  into  Court  for  distribution.  Of 
-'  ^  -^  this  character  is  the  exception  taken  on  behali'of  the  devisees 
of  Marengo,  that  by  the  agreement  between  the  Farmers  Bank  and 
Lloyd,  (to  which  it  does  not  appear  that  the  devisees  of  Jacob  Gib- 
son ever  assented,)  the  bank  has  released  a  portion  of  the  security 


GIBSON  ET  AL.  w.  Mccormick,  -lo  g.  &  j.        79 

which  it  held  for  the  payment  of  its  debts,  and  that  to  the  extent  of 
the  secnrity  thas  relinquished,  in  the  proportion  that  the  value 
thereof  bears  to  the  value  of  Marengo  entire,  they  are  to  be  exon- 
erated from  the  payment  of  the  mortgage  debt  to  tbe  bank.  If  it 
should  turn  out  that  the  residue  of  that  part  of  Marengo  devised  to 
Fayette  Gibson,  and  not  by  him  conveyed  to  Edward  Lloyd  or  John 
W.  Blake,  united  with  the  other  parts  of  Marengo,  to  which  Fayette 
Gibson  was  entitled,  after  paying  their  just  contribution  towards  the 
mortgage  debt,  and  all  other  debts  of  the  deceased,  should  prove  in- 
adequate to  the  payment  of  that  portion  of  the  mortgage,  which  the 
part  of  Marengo  devised  to  Fayette  Gibson  was  bound  to  contribute ; 
then  in  reference  to  the  other  devisees,  owners  of  Marengo,  the  mort- 
gage debt  to  the  bank  must  be  deemed  satisfied  and  paid,  to  the  ex- 
tent of  such  inadequacy. 

The  principle  upon  which  the  other  parts  of  Marengo,  owned  by 
Fayette  Gibson,  otherwise  than  by  devise,  are  subjected  to  the  pay- 
ment of  the  contribution  properly  chargeable  on  the  part  of  Marengo 
devised  to  him,  is,  that  by  the  covenants  in  his  deed  to  Lloyd,  he  is 
bound  to  indemnify  him  against  the  mortgage  debt,  that  but  for  the 
agreement  between  Lloyd  and  the  bank,  the  land  conveyed  to  Lloyd 
would  have  been  answerable  for  its  proportion  of  the  bank  debt ; 
that  a  part  of  the  consideration  of  the  agreement,  and  one  of  its  ex- 
press stipulations  was,  that  the  bank  should  retain  its  right  of  eu; 
forcing  the  payment  of  its  debt,  out  of  all  that  part  of  Marengo  not 
embraced  by  the  conveyance  to  Lloyd.  If  then  Fayette  Gibson 
seeks  against  the  bank,  protection  in  a  Conrt  of  equity,  under  this 
agreement,  he  must  hold  himself  bound  by  its  stipulations.  The  ex- 
emption which  he  could  successfully  claim,  and  which  could  be  ex- 
tended to  him,  rests  upon  *  the  broad  principles  of  natural  -g  ■,  ^ 
justice  and  equity;  and  an  application  for  it  could  not  be  •^•^'^ 
countenanced  by  a  Court  of  Chancery,  but  on  his  acquiescence  in  all 
the  provisions  of  the  agreement. 

It  has  also  been  objected  to  the  decree  on  the  behalf  of  the  devi- 
sees of  Jacob  Gibson,  other  than  those  of  Marengo,  that  the  bank, 
by  its  agreement,  having  surrendered  a  portion  of  its  security  for  the 
payment  of  its  debt,  thereby  discharges  them  from  Uability,  to  the 
extent  of  the  loss  sustained  by  such  surrender.  Of  the  soundness  of 
this  position  there  can  be  no  doubt,  but  that  it  shews  error  in  the 
Chancellor's  decree  so  as  to  authorize  its  rei'ersal,  is  by  no  means 
apparent. 

In  the  first  place  nan  constatj  that  any  loss  ever  will  accrue  to  the 
complaining  devisees,  in  consequence  of  the  agreement  between  the 
Bank  and  Lloyd.  It  may  be  that  Fayette  Gibson's  remaining  inter- 
est in  the  lands  devised  to  him,  so  far  as  the  same  are  properly 
chargeable  therewith,  is  amply  sufficient  to  pay  his  proportionate 
contribution  to  the  payment  of  the  mortgage,  and  other  debts  of  his 
deceased  father.    We  cannot,  a  priarij  assume  the  contrary,  and 


80  GIBSON  ET  Ah.  vs.  McGOEMIOK.— 10  G.  &  J. 

make  it  the  basis  of  a  reversing  decree.  Bat  suppose  sach  an  as- 
snmption  were  made,  is  there  any  thing  in  the  decree  inconsistent 
therewith  t  It  is  true  it  directs  a  sale  of  the  real  estate  of  Jacob 
Gibson,  or  so  much  thereof  as  may  be  necessary  for  that  parpose,  for 
the  payment  of  the  mortgage  claim  of  the  defendants,  the  President, 
Directors  and  Company  of  the  Farmers  Bank  of  Maryland,  and  the 
claim  of  the  complainant  as  stated  in  the  proceedings,  and  all  other 
debts  dne  from  the  said  Jacob  Gibson,  deceased.  Bat  it  would  be  a 
perversion  of  the  meaning  of  the  decree,  to  interpret  it,  as  directing 
the  proceeds  of  sale  to  be  ratably  distributed  between  the  bank, 
the  complainant  and  all  other  creditors,  without  reference  to  the 
liens,  and  priorities  of  the  several  claimants,  to  the  proceeds  of  sale 
of  the  respective  portions  of  propeity  sold ;  or  that  if  when  applying 
the  avails  of  the  mortgaged  premises  to  the  payment  of  the  mort- 
gage debt,  it  should  appear  upon  the  established  principles  of  equity 
^  that  a  larger  'portion  thereof  was  extinguished  and  satisfied 
^^^  by  the  mortgaged  estate,  than  was  in  point  of  fact  paid  to 
the  mortgagee,  the  Chancellor  would  inequitably  award  to  the  mort- 
gagee, when  standing  before  him  as  a  general  creditor,  a  larger  pro- 
portion of  the  proceeds  of  the  sale  of  the  residue  of  the  real  estate  of 
the  deceased,  than  was  actually  due.  Although  the  decree  directs 
the  sale  for  the  benefit  of  all  the  creditors,  and  against  ail  the  devi- 
sees, its  meaning  was  reddendo  singula  HngidiSj  according  to  their 
respective  equities,  as  apparent  from  the  record. 

In  truth  these  questions  were  not  presented,  by  the  facts  before 
the  Chancellor,  at  the  time  of  the  decree;  they  may  or  may  not  ever 
arise  in  the  cause,  and  can  regularly  only  do  so,  when  the  proceeds 
of  sale  are  brought  into  Court  for  distribution,  and  consequently  can 
form  no  ground  for  the  reversal  of  the  present  decree. 

The  decree  is  further  objected  to,  because  the  rights  of  the  widow 
under  the  will  of  her  husband  have  not  been  reserved;  and  this  ob- 
jection we  think  well  founded.  By  the  5th  section  of  the  Act  of 
1798,  ch.  101,  sub-ch.  13,  speaking  of  the  bar  which  is  created  by 
that  Act  of  Assembly,  by  the  widow's  acceptance  of  the  devises 
made  to  her  by  the  will  of  her  husband,  it  is  declared  to  be  the  in- 
tent of  the  Act  of  Assembly,  and  consonant  to  justice,  that  a  widow 
accepting  or  abiding  by  a  devise  in  lieu  of  her  legal  right,  shall  be 
considered  as  a  purchaser  for  a  fair  consideration.  The  decree  of 
the  Chancellor  makes  no  reservation  of  the  rights  of  the  widow 
under  the  will  of  Jacob  Gibson,  but  declares  that  the  purchasers 
from  the  trustee  shall  hold  the  property  sold  to  them,  free,  dear  and 
discharged  from  all  claims  of  the  parties  to  this  cause,  of  whom  Re- 
becca Gibson,  the  widow,  is  one.  To  conform  to  the  Act  of  Assem- 
bly the  decree  should  have  ordered  the  sales  to  be  made  by  the  trus- 
tee subject  to  the  devises  made  to  Rebecca  Gibson,  by  the  last  will 
and  testament  of  the  deceased.  There  is  no  intimation  in  the  bUl, 
or  proof  in  the  cause,  that  the  provision  made  for  the  wife  by  the 
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will  is  fraudulent,  iu  being  greater  than  the  value  •  of  her  ^  ^  ^ 
common  law  rights,  and  therefore  unjust  and  injurious  to  *"^** 
creditors.  She  is  therefore  entitled  to  the  benefit  of  all  the  bequests 
and  devises  made  to  her  by  the  will  as  a  purchaser  for  a  fair  consid- 
eration. 

The  reversal  of  the  decree  is  also  urged  upon  another  ground, 
which  we  think  supported  by  the  construction  always  heretofore 
given  to  such  decrees.  In  the  commencement  of  the  decree,  the 
Chancellor  declares,  that  the  claim  of  the  complainant  is  established 
to  his  satisfaction,  except  as  against  the  defendants,  James  Tilton 
and  Clara  Tilton,  to  the  extent  of  whose  interest,  it  is  barred  by  the 
Act  of  Limitations,  and  in  a  subsequent  part  of  the  decree,  he  orders 
that  the  real  estate  of  the  said  Jacob  Gibson,  deceased,  or  so  much 
thereiof  as  may  be  necessary,  be  sold,  for  the  payment  of  the  claim 
of  the  complainant,  meaning,  of  course,  as  he  has  above  stated  it  to 
be  established,  except  as  against  the  Tiltons ;  with  that  exception, 
the  whole  claim  of  the  complainant  is  decreed  to  be  paid  out  of  the 
proceeds  of  sale,  of  all  the  devised  property  held  by  the  defendants. 

According  to  the  views  of  this  Court,  as  expressed  in  the  preced- 
ing parts  of  this  opinion,  this  decree  does  injustice  to  the  following 
defendants,  and  is  therefore  erroneous  as  to  them :  viz.  Edward 
Lloyd,  Harriet  Bennett,  and  John  Wilson  Blake's  heirs.  But  inas- 
much as  suflBcient  appears  in  the  record  to  shew  that  a  decree  for 
the  sale  of  the  real  estate  of  Jacob  Gibson,  or  so  much  thereof  as 
may  be  necessary  for  that  purpose,  for  the  payment  of  his  debts 
ought  to  have  been  passed ;  this  Court  will  not  reverse  the  entire 
decree  for  the  errors  which  we  have  recognized  as  imputable  to  it; 
but  will  affirm  the  decree  without  costs  in  this  Court,  so  far  as  it  re- 
lates to  the  sale  of  said  real  estate,  for  the  payment  of  the  debts  due 
by  the  said  Jacob  Gibson,  and  particularly  the  claim  of  the  complain- 
ant, as  the  same  shall  hereafter  be  stated  b^'  the  auditor  of  the 
Court  of  Chancery,  under  the  direction  of  the  Chancellor,  upon  the 
proceedings,  exhibits,  and  proofs  now  in  the  record ;  and  in  accord- 
ance with  the  view  expressed  by  this  Court,  in  the  aforegoing 
opinion,  provided  •  that  such  sale  shall  not  be  made  of  that  ^  ^  - 
part  of  the  said  real  estate  to  which  the  defendant,  Clara  Til-  -^"^^ 
ton,  is  entitled,  and  provided,  that  in  such  sale,  the  rights  of  the  de- 
fendant, James  Tilton,  and  of  the  defendant,  Eebecca  Gibson,  under 
the  last  will  and  testament  of  her  husband,  Jacob  Gibson,  be  ex- 
pressly reserved.  The  right  of  substitution  is  to  be  allowed  in  stat- 
ing the  complainant's  claim,  and  those  of  all  other  unpaid  creditors, 
as  against  all  the  defendants,  (except  Rebecca  Gibson,)  against 
whom  a  decree  pro  confesfto  has  been  passed  ;  but  such  right  is  to  be 
denied  to  the  complainant,  as  against  the  heirs  of  Edward  Lloyd, 
Harriet  Bennett  and  John  Wilson  Blake;  nor  is  it  to  be  extended  to 
the  other  creditors  of  Jacob  Gibson,  against  the  heirs  of  the  last 
mentioned  three  defendants,  unless  such  creditors  shall  shew  them- 
6  10  G.  &  J. 
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selves  entitled  thereto,  by  the  necessary  proofs  and  voachers  taken 
under  a  commission  issued  for  that  purpose,  or  before  the  auditor  of 
the  Court  of  Chancery. 

It  is  thereupon  this  ninth  day  of  February,  in  the  year  eighteen 
hundred  and  thirty-nine,  by  the  Court  of  Appeals  for  the  Western 
Shore,  adjudged,  ordered,  and  decreed,  that  the  decree  of  the  Court 
of  Chancery  passed  in  this  cause  on  the  13th  day  of  May,  in  the  year 
eighteen  hundred  and  thirty -six,  be  and  the  same  is  hereby  affirmed, 
so  far  as  the  same  is  consistent  with  the  annexed  opinion,  and  so  far 
as  the  same  is  inconsistent  therewith,  the  said  decree  is  hereby  re- 
versed and  annulled,  and  the  sale  of  the  real  estate  hereby  decreed, 
is  to  be  subject  to  the  rights  of  Bebecca  Gibson,  the  widow  of  the 
deceased;  and  that  part  of  the  Chancellor's  decree,  which  directs  a 
sale  of  the  real  estate  of  Jacob  Gibson,  for  the  payment  of  the  mort- 
gage debt  due  the  President,  Directors  and  Company  of  the  Far- 
mers Bank  of  Maryland,  is  to  be  understood  only,  as  applicable  to 
the  sale  of  the  mortgaged  premises ;  whenever  the  bank  may  claim 
in  its  character  of  a  general  creditor,  it  comes  in,  as  do  other  credi- 
tors, not  named  in  the  bill ;  and  the  reservation  in  said  decree,  of 
the  rights  of  the  said  James  Tilton,  is  not  to  be  understood  as  apply- 

1 1 A  ^^^  ^  ^^^  ^^^^  ^^  ^^^  mortgage  premises  to  the  *  prejudice 
*  **  of  the  rights  of  the  President,  Directors  and  Company  of  the 
Farmers  Bank  of  Maryland. 

And  it  is  further  adjudged,  ordered  and  decreed,  that  the  costs 
incurred  by  the  appellees  in  this  Court,  shall  be  paid  to  them  out  of 
the  proceeds  of  any  sale  or  sales  which  may  be  made  under  this  de- 
cree. And  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  Court  of  Chancery,  with  power  to  pass  such  further  decrees  or 
orders  as  may  be  necessary  to  carry  into  effect' this  decree. 


BiOHABD  Lamab  vs.  Moses  Mol^AMEE.— December,  1838. 

The  principle  seems  to  be  well  established,  that  though  a  tenant  who  has 
quitted,  in  pursuance  of  a  parol  license  from  his  landlord,  and  without 
having  given  a  notice  to  quit,  remains  liable,  yet  if  the  landlord  accepts 
a  third  person  as  his  tenant,  the  acceptance  of  such  substituted  tenant 
operates  as  a  surrender  in  law  of  the  first  tenant's  time,  (a) 

And  if  the  tenant  abandons  the  possession  in  pursuance  of  a  parol  agree- 
ment with  his  landlord,  and  the  latter  takes  possession  himself,  the 
same  result  will  follow,  and  the  tenant's  liability  for  rent  is  at  an  end. 

Where  it  was  agreed  by  parol  between  landlord  and  tenant,  that  the  latter 
should  give  up  his  unexpired  term  in  a  lease,  and  certain  claims  which 
he  had  for  repairs  done  to  the  demised  premises,  in  consideration  of 
which  the  landlord  promised  to  pay  the  tenant  a  certain  sum  of  money, 

(a)  Approved  in  Kinsey  vs.  Minnick,  43  Md.  121.    Of.  Lammott  vs.  Oisty 
2  H.  &  G.  822,  note. 


LAMAE  V8.  MoNAMBE.— 10  G.  &  J.  83 

and  the  tenant  actually  on  the  same  day  eurrendered,  and  the  landlord 
took  possession;  it  was  held^  that  an  action  by  the  tenant  for  the  money 
was  maintainable. 
When  the  contracting  parties  are  both  competent  to  contract,  mutuality  of 
obligation  is  essential  to  its  obligatory  force  upon  either,  and  if  both  are 
not  bound,  neither  is  bound. 

Appeal  from  Allegany  Goanty  Court.  This  was  an  action  of  tres- 
pass npon  the  cas^  brought  by  Moses  McFamee  against  Richard 
Lamar,  on  the  11th  Jane,  1836.  The  plaintiflf  declared  that  he  was 
lawfally  possessed  of  a  certain  saw-mill  and  premises  as  tenant  to 
the  said  Bichard,  on  which  he  had  expended  large  sums  of  money 
in  *  improving  and  repairing  the  same,  and  whereas  the  said  ■.  ^  ,y 
Bichard  was  desirous  of  obtaining  possession  of  the  same,  •^'^' 
and  there  being  a  dispute  and  difficulty  between  the  said  parties  in 
relation  to  the  possession  of,  and  expenditures  upon  the  said  prop- 
erty, the  said  Bichard  did  undertake  and  promise  the  said  Moses, 
that  if  he  the  said  Moses  would  surrender  and  give  up  to  him  the 
said  Bichard,  the  possession  of  the  said  saw-mill  and  premises,  and 
quit  all  claim  for  repairs,  &c.  he  the  said  Bichard  would  pay,  &c. 
That  confiding  in  such  promise  of  the  said  Bichard,  afterwards,  &c. 
he  the  said  Moses,  did  deliver  up  and  surrender  to  him  the  said 
premises,  and  did  quit  all  claim  and  demand,  whereupon  the  said 
Bichard  became  liable  to  pay,  &c.  and  in  consideration  thereof  under- 
took, &c. 

The  2nd  count  was  on  a  written  lease  and  agreement  for  a  sur- 
render executed ;  and  on  the  3d  upon  an  insimul  computasseht  The 
defendant  pleaded  the  general  issue. 

At  the  trial  of  the  cause  the  plaintiff  produced  Isaac  Wigfield,  a 
competent  witness,  who  testified  that  on  the  11th  day  of  August, 
1834,  he  was  called  upon  by  the  plaintiff  and  defendant  to  settle  a 
dispute  between  them,  relative  to  a  certain  saw-mill,  then  held  by 
lease  in  writing  by  the  said  plaintiff,  of  him  the  said  defendant,  and 
that  said  lease  would  expire  on  the  1st  day  of  April,  1835,  next 
ensuing,  and  also  some  unsettled  accounts  existing  between  said 
parties  relative  to  said  leased  premises. 

The  plaintiff  also  offered  in  evidence,  that  the  plaintiff  agreed  to 
and  with  said  defendant  to  give  up  and  surrender  to  him  the  said 
defendant,  the  possession  of  said  saw-mill  and  premises,  so  leased  as 
aforesaid,  on  the  said  11th  day  of  August,  1834,  and  also  to  release 
and  give  up  his  claims  against  the  defendant,  for  sundry  sums  of 
money  laid  out  by  the  plaintiff  in  repairing  the  said  leaded  premises, 
in  consideration  of  which  the  defendant  promised  to  pay  the  said 
plaintiff,  the  sum  of  one  hundred  and  thirty-six  dollars,  for  the  re- 
covery of  which  this  action  was  brought.  The  plaintiff  then  offered 
to  prove  by  said  witness,  that  in  pursuance  of  •  said  agree-  ^  *  ^ 
ment, he  the  plaintiff, did  on  the  same  day  surrender  and  give  '^'^ 
up  to  the  said  defendant,  the  actual  possession  of  said  leased 
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premises,  and  that  the  defendant  has  from  that  day  held  possession 
of  the  same,  and  that  the  plaintiff  had  abandoned  or  given  up  hia 
claims  for  the  repairs  of  the  said  leased  premises.  U|)on  this  evi- 
dence the  defendant  prayed  the  Court  to  instruct  the  jury  that  the 
plaintiff  was  not  entitled  to  recover,  because  the  said  agreement  was 
by  parol  and  not  in  writing,  and  void  within  the  Statute  of  Frauds. 
But  the  Court  [Shbiveb  and  T.  Bughanan,  A.  J.]  overruled  this 
objection,  and  permitted  the  evidence  to  go  to  the  jury.  The  de- 
fendant excepted, 

The  verdict  and  judgment  being  against  the  defendant,  he  brought 
the  present  appeal. 

The  cause  was  submitted  on  notes  of  counsel  to  Buchanan,  C.  J., 
Stephen,  Abcheb,  Dobset,  Chambebs,  and  Spenge,  JJ. 

T.  Perry ^  for  the  appellant,  cited  Roberts  on  Frauds^  241,' 254;  2 
Black,  326;  Batieing  vs.  Martin^  1  GatnpbelLj  318;  Molott  vs.  Braynej. 
3  Campbell^  103;  LamoU  vs.  Gist^  2  ^.  <fe  G.  433;  2  Harrison's  Dig. 
1407;  WiUiams  vs.  Sawyer j  OMoore^  226;  3  B.  &  B.  70;  Parmenter 
vs.  Wibber,  2  Moore^  656 ;  2  ArchboWs  Black.  326,  n.  126. 

T.  J.  McKaig^  for  the  appellee,  cited  WaUs  vs.  Atcheson^  3  Bing. 
462;  2  SelwynW.  P.  660;  Kidder  vs.  Huntj  1  Pick.  328;  1  Chitty  PL 
372,3;  Bank  vs.  Patterson^  7  Craned,  299;  jFetton  vs.  Dickinson^  1(V 
••  Mass.  287;  1  1\  R.  41,  note  (a). 

1«>Q  •Stephen,  J.  dehvered  the  opinion  of  the  Court.  This 
^^^  appeal  presents  but  one  question  for  the  decision  of  this 
Court,  and  that  arises  upon  the  operation  of  the  Statute  of  Frauds 
and  Perjuries^  upon  the  agreement  entered  into  between  the  parties, 
relative  to  the  relinquishment  by  the  appellee,  of  his  unexpired  in- 
terest in  a  lease  for  years,  which  he  held  under  the  appellant.  The 
agreement  was  by  parol,  and  possession  was  delivered  by  the  tenant 
to  his  landlord,  according  to  the  terms  of  the  contract  of  relinquish- 
ment. 

It  was  contended  by  the  appellant  in  the  Court  below,  that  the 
agreement  being  a  verbal  one,  was  inoperative  and  void  by  the  pro- 
visions of  the  Statute  of  Frauds,  which  requires  the  surrender  of 
such  an  interest  to  be  in  writing,  unless  effected  by  the  act  and 
operation  of  law.  The  County  Court  refused  to  sustain  the  objec- 
tion, in  consequence  of  which  the  evidence  was  permitted  to  go  to 
the  jury,,  and  the  plaintiff'  obtained  a  verdict.  It  appears  by  the 
bill  of  exceptions,  that  the  plaintiff  to  maintain  the  issue  on  his 
part,  proved  by  a  competent  witness,  that  on  the  11th  of  August, 
1834,  he  was  called  uiK)n  by  the  plaintiff'  and  defendant,  to  settle  a 
dispute  between  them,  relative  to  a  certain  sawmill,  then  held  by 
lease  in  writing  by  the  said  plaintiff  of  him  the  said  defendant;  and 
that  said  lease  would  expire  on  the  1st  day  of  April,  1835,  next 
ensuing;  and  also  some  unsettled  accounts  existing  between  said 
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parties  relative  to  said  leased  premises.  The  plaintiff  also  offered  in 
evidence,  that  the  plaintiff  agreed  to  and  with  the  said  defendant, 
to  give  np  and  surrender  to  him  the  said  defendant,  the  possession 
of  said  SHW-mill  and  premises  so  leased  as  aforesaid  on  the  said  11th 
day  of  August,  1834,  and  also  to  release  and  give  up  his  claims 
against  the  defendant,  for  sundry  sums  of  money,  laid  out  by  him  in 
'  repairing  the  said  leased  premises,  in  consideration  of  which,  the 
•defendant  promised  to  pay  the  said  plaintiff  the  sum  of  one  hundred 
and  thirty-six  dollars,  for  the  recovery  of  which,  this  action  was 
brought.  The  plaintiff  then  offered  further  to  prove  by  tiie  said 
witness,  that  in  pursuance  of  said  agreement,  he  did,  on  tlie  same 
day,  •surrender  and  give  up  to  said  defendant,  the  actual  ^^^ 
possession  of  the  said  leased  premises,  and  that  the  defendant  ^  '^^ 
has  from  that  day  held  possession  of  the  same,  and  that  the  plaintiff 
had  abandoned  or  given  up  his  claims  for  the  repairs  of  the  said 
leased  premises.  The  defendant  thereupon  by  his  counsel,  prayed 
the  Court  to  instruct  the  jury,  that  upon  this  proof  the  plaintiff  was 
not  entitled  to  recover,  because  the  said  agreement  was  by  parol, 
and  not  in  writing,  and  void  by  the  Statute  of  Frauds.  This  objec- 
tion being  overruled  by  the  Court,  the  defendant  appealed  to  this 
Court,  who  have  now  to  decide  upon  the  legality  of  that  opinion. 
After  the  best  consideration  we  have  been  able  to  bestow  upon  this 
<2ase,  and  the  question  raised  in  it  by  the  bill  of  exceptions,  we  have 
come  to  the  conclusion,  that  there  is  no  error  in  the  opinion  of  the 
Court  below,  of  which  the  appellant  ha«  a  right  to  complain.  We 
think  it  in  perfect  accordaui^e  with  the  well  established  principles  of 
law,  and  that  the  agreement,  although  by  parol,  according  to  the 
facts  given  in  evidence,  was  legally  efficient,  and  available  to  transfer 
from  the  appellee  to  the  appellant,  all  his  unexpired  interest  in  the 
premises,  vested  in  him  by  the  lease,  in  virtue  of  which  he  held  as 
tenant.  The  agreement,  although  by  parol,  was  not  executory,  but 
was  immediately  executed  by  the  relinquishment  of  the  possession 
■of  the  premises  by  the  tenant,  and  a  simultaneous  taking  of  the  pos- 
session by  the  landlord.  The  occupation  of  the  one  ceased,  and  that 
of  the  other  commenced,  so  soon  as  the  contract  was  entered  into. 
The  principle  seems  to  be  well  established  that,  although  a  tenant 
who  has  quitted  in  pursuance  of  a  parol  license  from  his  landlord, 
and  without  having  given  a  notice  to  quit,  remains  liable ;  yet  if  the 
landlord  accepts  a  third  person  as  his  tenant,  the  acceptance  of  such 
substituted  tenant  operates  as  a  surrender  in  law  of  the  first  tenant's 
time.  For  this  principle  see  Roscoe  on  Uvidencb^  143, 144,  and  if  the 
acceptance  and  substitution  of  a  new  tenant,  will  operate  as  a  sur- 
render of  the  term  by  operation  of  law,  within  the  Statute  of  Frauds 
and  Perjuries,  where  the  possession  is  vacated  by  the  former  tenant, 
prior  to  such  •substitution,  it  would  seem,  upon  reason  and  -m^^m 
principle,  that  the  taking  of  possession  by  the  landlord  him-  •^'•^ 
self,  u|>on  the  abandonment  of  the  possession  by  the  tenant  in  pur- 
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saance  of  a  parol  agreement,  ought  to  have  the  same  effect.  His- 
occnpation  ceases  with  the  consent,  and  by  the  act  of  his  landlord^ 
and  his  liability  for  rent  ought  to  cease  and  terminate  with  it.  In 
1  English  Common  Law  Reports,  an  action  was  brought  for  the  use 
and  occupation  of  a  house.  The  plaintiff  proved  that  the  defendant 
had  been  tenant  from  year  to  year  of  his  house;  the  defendant 
proved  a  parol  agreement,  that  the  plaintiff  would  give  up  his  claim 
to  the  rent,  on  the  defendant's  giving  up  immediate  possession  in 
the  middle  of  the  quarter ;  both  parties  accordingly  went  before  a 
magistrate,  and  the  defendant  there  gave  up  the  key,  which  the 
plaintiff  accepted,  and  the  defendant  was  never  after  that  time  in 
the  possession  of  the  premises.  The  plaintiff  sought  to  recover  for 
a  term  subsequent  to  his  resuming  the  key,  and  he  insisted  that  the 
tenancy  was  not  thereby  determined  by  reason  of  the  Statute  of 
Frauds.  In  that  case,  the  counsel  for  the  defendant  contended,  that 
as  a  less  lease  than  three  years  may  be  created,  so  might  it  be  sur- 
rendered, without  writing.  Gibbs,  G.  J.  observed,  that  the  clause 
of  the  Statute  of  Frauds,  which  restricts  estates  created  by  parol  to 
three  years,  had  nothing  to  do  with  that  which  requires  surrenders 
to  be  in  writing.  He  then  observed  that  the  action  could  not  be 
supported.  The  plaintiff  had  taken  i>osses8ion  of  the  house,  and 
the  defendant  could  not  therefore  occupy  it  for  the  same  time,  if  he 
would. 

The  same  principle  is  established  in  15tk  English  Common  Law 
Reports^  229,  where  the  Gourt  held,  that  the  action  for  use  and  occu- 
pation could  not  be  sustained,  there  being  a  verbal  agreement  that 
the  tenant  should  deliver  up  the  possession  of  the  house  which  the 
landlord  took  accordingly.  In  this  case  the  decision  in  1st  English 
Common  Law  Reports  above  referred  to,  is  cited  b^'  the  Gourt  and 
confirmed. 

We  do  not  think  that  there  is  anything  in  the  case  of  Lamott  vs. 

1 9 A  ^*'^^'  ^  ^*  ^  ^*  ^^9  which  impugns  the  *  principles  sane- 
'■  "^^  tioned  by  the  above  decisions.  In  that  case,  the  parol  agree- 
ment to  surrender  was  executory,  and  had  not  been  consummated 
by  the  delivery  of  possession  when  the  distress  was  levied  by  the 
bailiff  of  the  landlord.  The  tenant  still  remained  in  possession,  and 
it  was  optional  with  him  whether  he  would  fulfil  his  contract  to  sur- 
render or  not.  Everything  rested  upon  the  parol  agreement,  and 
that  agreement  being  inoperative  and  void  by  the  Statute  of  Frauds, 
as  he  was  not  bound  by  it,  so  neither  was  it  obligatory  upon  his 
landlord :  for  where  both  parties  are  competent  to  contract,  a  mu- 
tuality of  obligation  is  deemed  to  be  essential  to  its  obligatory  force 
upon  either.  For  this  principle,  if  authority  be  wanted  for  so  plain 
a  proposition,  see  3  Term  Reports,  653.  In  that  case,  Oxly  agreed  to 
sell  goods  to  Gook,  if  he  would  purchase  them,  and  give  notice  of  hia 
assent  to  purchase  by  a  limited  period.  He  gave  the  notice  within 
the  prescribed  period,  but  as  the  engagement  in  the  meantime  waa 
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aU  OD  one  side,  the  seller  was  held  to  be  at  liberty  to  recede,  upon 
the  ground,  that  under  the  circumstances  of  the  case,  a  mutuality 
of  obligation  was  wanting.  Considering  the  decision  of  the  Court 
below  to  be  correct,  we  alBrm  their  judgment. 

Judgment  affirmed. 


Melicent  Waring,  Executrix  of  Henry  Waring  vs.  Franois 

,    L.  Darnall  ei  dl. — December,  1838. 

The  sale  of  land  at  a  full  price^  by  a  trustee,  appointed  by  will,  not  deriving 
its  value  from  any  quality  or  incident,  which  can  be  entirely  destroyed, 
or  materially  impaired  by  such  a  contingency,  as  the  construction,  or 
non-construction  of  a  public  improvement,  and  only  liable  to  be  affected 
in  price,  by  events  whic^  operate  on  agriculture  generally,  cannot  be 
considered  wilful  negligence  so  as  to  subject  the  trustee  for  the  loss 
which  may  be  incurred,  where  one-sixth  of  the  purchase  is  paid  before 
possession  is  delivered,  and  a  lien  on  the  land  is  retained  as  a  security 
for  the  payment  of  the  balance  in  six  annual  payments,  the  interest  on 
the  whole  sum  to  be  paid  annually. 

*  The  trustee  will  not,  under  such  circumstances,  be  held  responsible    •«  ^ly 
for  loss,  though  he  takes  no  other  security:  and  more  especially    ^^* 
will  he  be  excused,  when  by  the  words  of  the  trust,  he  is  to  sell  on  such 
terms  as  he  shall  think  best  for  the  parties  concerned. 

There  is  no  peremptory  obligation  upon  a  trustee,  particularly  when  acting 
with  the  knowledge  and  approbation  of  a  large  portion  of  the  parties 
interested,  to  sue  upon  a  bond  passed  to  him  as  trustee,' the  month,  or 
the  year,  it  becomes  due. 

Upon  the  proceeds  of  such  a  sale,  the  retention  by  the  trustee,  of  a  com- 
mission of  eight  per  cent,  under  the  sanction  of  the  Orphans'  Court,  is 
too  much — the  allowance  should  not  exceed  five  per  cent,  in  analogy  to 
the  Act  of  Assembly. 

Appeal  from  the  Court  of  Chancery.  On  the  25th  May,  1836, 
Francis  L.  Damall,  Henry  B.  Daniall,  and  Kichard  B.  Damall,  exe- 
cutors of  the  last  will  and  testament  of  Philip  Damall,  Charles  H. 
W.  Wharton,  Eebecca  Wharton,  John  Scott,  Francis  Wharton,  and 
Ambrose  Wharton,  filed  their  bill  in  Chancery  against  Melicent 
Waring,  executrix  of  Henry  Waring,  charging  that  Elizabeth  Smith, 
possessed  of  a  large  real  and  personal  estate,  departed  this  life  about 
the  1st  September,  1815,  having  devised  her  estate  to  her  nephews 
and  nieces  (among  others  to  the  testator  of  the  appellant,  and  Philip 
Damall)  in  fee,  in  equal  proportions,  and  appointed  Marsham  Waring 
and  Henry  Waring  her  executors,  and  authorized  and  directed  them 
to  sell  all  her  real  estate  at  public  auction,  and  divide  the  proceeds 
among:  her  nieces  and  nephews.  The  said  bill  after  showing  the  con- 
nexion of  the  complainants  with  the  estate  of  the  said  Philip  Dar- 
nall,  further  alleged,  that  the  said  Henry  Waring  as  surviving  exe- 
cutor of  the  said  Elizabeth,  undertook  the-execution  of  the  said  will. 
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and  of  the  trusts  tl^ereby  created,  and  as  such  executor  became  pos- 
sessed, &c. — part  of  which  he  applied,  &c.  that  a  large  surplus  re- 
mained in  the  hands  of  the  said  Henry  Waring,  for  which  he  has 
neglected  and  refused  to  account  to  your  orators,  aiid  the  other  leg- 
atees of  the  said  Elizabeth  Smith ;  that  there  were  large  sums  due 
to  the  said  Elizabeth,  which  the  said  Henry  might,  and  ought,  with 
1 9 A  ^^^^^^^y  ^^^  *°^  diligence,  to  have  collected  •  and  received ; 
•^'^^  but  owing  to  the  negligence  of  the  said  Henry  in  cociducting 
his  said  administration  of  the  said  Elizabeth  Smith's  estate,  many 
of  the  said  claims  amounting  to  $6,000  have  been  lost,  and  for  which 
the  said  Henry  is  justly  chargeable.  And  the  said  bill  further 
charged,  that  the  said  Henry  Waring,  in  pursuance  of  the  powers 
vested  in  him  by  the  will  of  the  said  Elizabeth  Smith  and  her  hus- 
band Richard  Smith,  was  entitled  to  one  moiety  of  the  lands  after 
mentioned  in  said  bill,  did  on  or  about  the  3d  day  of  December,  1816, 
sell  and  dispose  of  to  one  William  Lee,  all  that  tract  of  land  called 
The  Grove,  at  and  for  the  sum  of  818,000,  and  received  the  bond  of 
the  said  William  Lee,  to  the  said  Henry  Waring  and  Clement  Smith 
to  secure  the  payment  of  the  purchase  money  in  the  following  manner, 
to  wit : — $3,000  to  be  paid  1st  January,  1817,  and  the  balance  of 
f  15,000,  with  interest  annually,  on  the  whole  sum  in  six  equal  annual 
instalments,  to  be  computed  from  1st  January,  1818;  that  the  said 
William  paid  the  $3,000,  and  afterwards  at  different  times  the  inte- 
rest which  accrued  on  the  balance  of  the  said  purchase  money  to 
the  1st  January,  1827 ;  that  the  said  Philip  Daruall  in  his  life-time 
received  from  the  said  Henry  Waring,  on  account  of  the  sales  of  the 
said  land,  $1,802.02,  and  that  the  said  Charles  Wharton  received, 
&c.;  that  the  said  Henry  Waring,  omitted  to  institute  any  proceed- 
ings against  the  said  William  Lee  to  recover  the  amount  of  the 
several  instalments  as  they  became  due,  and  did  not  institute  pro- 
ceedings until  some  time  in  the  year  1828,  against  the  said  William 
Lee  to  recover,  &c.  That,  owing  to  the  negligence  of  the  said  Henry 
Waring,  and  his  delay  in  prosecuting  the  said  bond,  and  the  indul- 
gence granted  to  the  said  William  Lee  by  the  said  Henry  Waring, 
against  the  wishes  and  solicitations  of  the  said  Philip  Darnall,  and 
your  orators,  the  balance  due  on  the  said  bond  was  lost ;  for  one- 
half  of  which  the  said  Henry  is  liable  to  complainant ;  that  the  said 
Henry  is  dead,  and  the  said  Melicent  is  his  executrix.  Prayer  for 
an  ascertainment  of  the  assets  of  Henry  Waring,  and  that  his  estate 
may  be  charged  with  his  negligence,  and  for  general  relief. 
^^a  *^*  July  Term,  1836,  Melicent  Waring,  as  executrix,  an- 
'■'^^  swered  the  said  bill,  and  admitted  that  Henry  Waring,  as 
the  surviving  executor  of  Mrs.  Elizabeth  Smith  undertook  the  exe- 
cution of  her  will,  and  that  there  came  into  hi^  possession  as  executor 
a  considerable  property,  consisting  of  an  undivided  moiety  of  the  two 
tracts  of  land,  "  Mount  Essington  "  and  ''  The  Grove  Point  Farm," 
including,  by  resurvey,  Hazelmore,  both  directed  by  the  will  to  be 
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^d,  and  of  personal  chattels  ou  those  lands,  and  of  chosp-s  in  action^ 
bat  she  utterly  denies  that  the  said  Henry  Waring  has  failed  to 
account  for  the  same,  or  any  part  thereof,  or  that  any  part  of  said 
chases,  or  other  property,  was  lost  through  his  negligence ;  that  the 
said  Henry  did  diligently  and  duly  collect  all  said  chases  in  actian  so 
far  as  collectable,  and  did  faithfully  account  for  the  same,  and  for  all 
other  assets  that  came  into  his  hands  as  executor  aforesaid.  The 
answer,  after  setting  forth  the  mode  of  accounting  for  the  personal 
estate,  proceeded  to  admit  the  sale  of  the  Grove  Farm  to  William 
Lee :  that  the  sale  was  a  private  sale,  by  virtue  of  the  power  and 
authority  of  the  legatees  therefor  exhibited  with  said  answer,  and 
also  admitted  the  payments  alleged  to  have  been  made  by  the  said 
William  Lee  in  the  bill  of  complaint,  and  alleged  that  up  to  the  8th 
May,  1832,  there  was  received  in  several  sums  on  account  of  interest, 
partly  from  said  William  Lee  directly,  and  partly  through  the  execu- 
tion of  a  judgment  obtained  against  him  on  his  said  bond,  the  sum 
of  911,522.98,  making  an  aggregate  of  $14,525.98,  whereof  the  one- 
half  and  no  more,  was  duly  received  by  the  said  Henry,  and  duly 
accounted  for.  The  answer  then  admitted,  that  the  defendant  had  no 
knowledge  of  any  legal  proceedings  being  instituted  for  the  recovery 
of  said  debt,  prior  to  the  spring  of  1827,  when  suit  was  brought  on 
said  Lee's  bond,  on  which  a  judgment  was  in  due  course  had,  and  also 
execution  and  recovery  of  a  small  part  of  the  debt  ^  that  orders  were 
given  to  sue  him  as  early  as  1824  or  1825  to  counsel,  but  respondent 
did  not  know  why  said  suit  was  not  brought ;  that  under  the  advice 
of  counsel,  suit  was  brought  as  early  as  April,  1830,  *  to  en-  ^ 
force  the  equitable  rights  for  the  balance  of  the  purchase  •^•'^ 
money,  and  the  land  resold  in  December,  1831,  by  a  trustee  of  this 
Oourt  for  the  sum  of  $10,800,  part  of  which  has  been  paid,  and  the 
balance  is  in  a  course  of  collection.  The  answer  also  denied,  that 
the  debt  of  William  Lee,  or  any  part  thereof,  had  been  lost  by  the 
negligence  of  the  said  Henry  Waring,  or  that  he  has  been  guilty  of 
any  wilful  neglect  or  misconduct  with  respect  to  the  same ;  that  he  dili- 
l^ently  attended  to  its  collection,  and  freely  and  fully  communicated 
with  his  c.  q.  trusts;  that  the  said  Henry  Waring  was  not  bound  to 
pursue  the  wishes  of  any  particular  legatee,  but  the  dictates  of  his 
own  judgment,  guided  by  such  lights  as  he  could  obtain,  as  to  the 
best  course  for  the  common  interest  of  all  concerned,  and  therefore 
denies  that  he  acted  against  the  known  wishes  and  solicitations  of 
the  complainants,  or  those  under  whom  they  claim,  &c. 

The  parties  sued  out  a  commission  under  which  the  will  of  Mrs. 
Smith  was  returned,  and  a  voluminous  correspondence,  covering 
many  years  in  point  of  time,  between  the  complainants,  the  owners 
of  the  other  moiety  of  the  land,  the  purchaser,  and  the  defendant's 
testator;  also  various  accounts  settled  before  the  Orphans'  Courts  in 
relation  to  the  estate  of  Mrs.  Smith,  with  the  authority  to  Henry 
Waring  from  Philip  Darnall,  Charles  H.  W.  Wharton  and  Eleanor 
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Brooke,  then  owners  of  one  moiety,  under  whom  present  complain- 
ants claim,  to  sell  and  dispose  of  at  private  sale  withont  notice  a& 
specified  in  the  will  of  E.  Smith,  all  the  devised  estate  on  sach  tenna 
as  he  may  deem  best  for  their  interests.  The  reporters  deem  it  unne- 
cessary for  the  illastration  of  the  views  of  the  Appellate  Gonrt  to 
publish  any  further  statement  of  the  evidence  in  this  cause. 

On  the  13th  December,  1836,  the  Chancellor  [Bland]  referred  the 
cause  to  the  auditor,  with  directions  to  state  as  account,  showing 
the  amount  now  due  from  the  defendant  to  the  plaintiff'.  The 
account  is  to  embrace  nothing  more  than  what  relates  to  the  pro 
portions  of  the  purchase  money  of  the  lands  sold  to  William  Lee,  as 
^^-m  in  the  proceedings  mentioned,  *  due  to  the  plaintiffs,  and  their 
^^'  claim  is  to  be  considered  as  having  accrued  when  the  last 
instalment  of  that  purchase  money  became  payable,  and  to  bear  inte- 
rest from  that  date  until  paid.  The  defendant  is  to  be  considered  as 
absolutely  liable  to  the  admitted  amount  of  assets,  and  for  the 
balance,  if  any,  due  to  the  plaintiff,  liable  as  assets  may  accrue. 

In  January,  1837,  an  account  was  reported  in  conformity  with  the 
Chancellor's  directions,  and  ratified :  and  the  defendant  below  pros- 
ecuted this  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Arches,  and  Dorset,  JJ. 

C.  Cox^  for  the  appellant.  This  is  a  suit  instituted  in  the  Court  of 
Chancery  by  the  appellees  vs.  appellant,  and  presents  the  following 
case: 

Mrs.  Elizabeth  Smith,  of  Prince  George's  County,  died  in  the  year 
1815,  seized  and  possessed  of  a  considerable  real  and  personal  estate, 
which  by  her  will  and  several  codicils  she  bequeathed  equally  between 
several  nephews  and  nieces  and  their  representatives,  with  the  bene- 
fit of  survivorship  in  certain  circumstances.  Under  the  will  and 
codicils,  the  estate,  on  her  death,  devolved  on  Henry  Waring,  (appel- 
lant's testator,)  Philip  Darnall,  Eleanor  Brooke,  and  Charles  H.  W. 
Wharton,  equally  between  them,  of  whom  Henry  Waring,  as  survi- 
vor of  Marsbam  Waring,  was  sole  executor.  On  September  1st, 
1821,  Wharton  conveyed  his  share  to  Henry  Waring  in  trust  for 
Mrs.  Wharton,  wife  of  Wharton,  and  her  heirs,  and  on  December  1, 
1825,  Wharton,  wife,  and  Waring  joined  in  conveying  the  same 
share  to  John  Scott  upon  the  like  trusts.  Mrs.  Wharton,  Philip 
Darnall  and  Henry  Waring,  died  successively  in  the  year  1836,  and 
this  suit  was  brought  in  the  next  year  by  the  executors  of  Philip 
Darnall,  John  Scott,  and  the  surviving  cestui  que  trust  under  the 
deed  to  Scott,  against  the  executrix  of  Henry  Waring,  for  an  account 
of  the  estate  of  Mrs.  Smith,  and  payment  of  their  proper  shares 
thereof.  In  the  progress  of  the  suit  the  •  complainants  limited 
^•''^  their  prayer  for  an  account  to  a  single  item  in  the  administra- 
tion, and  admitting  that  in  all  other  respects  the  estate  of  Mrs. 
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Smith  has  been  rightly  administered,  parsae  their  suit  for  this  alone. 
This  item  is  the  balance  of  the  price  of  an  undivided  moiety  of  the 
"  Grove "  estate  lying  in  Cecil  County,  and  which  Henry  Waring, 
under  the  will  of  Mrs.  Smith  and  the  authority  of  the  other  legatees,, 
in  conjunction  with  Dr.  Clement  Smith,  who  owned  the  other  moiety 
sold  to  William  Lee  in  December,  1816.  The  entire  purchase  money 
of  the  tract  was  $18,000;  of  which  the  purchaser  paid  before  receiv- 
ing possession,  and  in  lieu  of  collateral  security,  $3,000,  and  for  the 
balance,  passed  his  bond  to  Waring  and  Smith  jointly,  payable  in 
six  equal  annual  instalments  to  be  computed  from  January  1, 1818^ 
with  interest  on  the  whole  amount  annually.  Various  payments 
were  made  on  account  of  the  debt,  partly  shown  by  the  record,  some 
by  collections  from  Lee  before  suit,  others  by  execution  at  law,  and 
others  by  a  re-sale  of  the  '^  Grove"  under  a  bill  to  enforce  the  ven- 
dor's equitable  lien,  of  all  which  complainants  received  their  full 
share ;  but  a  considerable  part  of  the  debt  will  be  lost. 

The  sale  and  its  terms  were  with  the  full  knowledge  and  sanction 
of  the  devisees  of  Mrs.  Smith,  and  the  complaint  is  only  of  wilful 
neglect  in  collecting  the  purchase  money,  and  of  loss  therein  in  con- 
sequence of  such  neglect. 

The  history  of  the  sale  is  briefly  as  follows :  Mrs.  Smith,  by  the 
first  codicil  to  her  will,  provides  for  the  sale  of  all  her  real  and  per- 
sonal estate,  at  public  auction,  after  four  weeks  advertisement,  on 
snch  terms  as  her  executors  or  the  survivors  should  deem  proper; 
that  they  shall  not  be  answerable  for  any  losses  excepting  those  aris- 
ing from  wilful  neglect,  and  ^'  to  lessen  their  trouble  "  directs  that 
the  bonds  and  notes  for  the  purchase  money  should,  as  far  as  prac- 
ticable, be  so  taken  as  to  admit  of  an  easy  division,  and  authorizes 
the  executors,  if  they  so  choose,  to  call  on  certain  persons  to  make 
the  division  between  the  parties  entitled,  which  division  should  be 
final  and  binding  on  all  parties.  The  provision  *  for  a  sale  was  ^  qq 
not  understood  by  the  parties  to  be  imperative,  and  they  sup-  *•'«* 
posed  that  they  had  the  option  of  a  division  of  the  land  in  specie. 
They  however  desired  a  sale,  and  considered  it  for  their  advantage 
that  the  whole  should  be  sold  together.  They  believed  too,  that 
whilst  the  provisions  of  the  will  and  codicils  abundantly  protected 
the  executors,  they  did  not  equally  promote  their  interests.  They 
considered  it  highly  advantageous  to  have  the  benefit  of  the  execu- 
tor's intelligence  and  experience  in  business,  both  in  selling  and  col- 
lecting and  distributing  the  purchase  money  without  trouble  to  them- 
selves. Hence,  they  induced  the  executor,  for  their  accommodation 
and  ease,  to  depart  from  the  terms  prescribed  by  the  will,  and  assume 
these  additional  burthens.  The  only  compensation  offered  to  the 
executor  for  this  gratuitous  act  of  kindness  involving  the  certainty 
of  much  trouble,  and  the  probability,  converted  by  the  result  into 
certainty,  of  no  inconsiderable  expense,  is  the  present  suit  brought 
against  his  family  to  make  them  pay  a  debt  that  he  could  not  collect. 
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Lee  purchased  when  a  bloated  prosperity  of  the  agricaltaral  interest 
had  puffed  the  market  of  lands  in  the  Middle  States,  far  above  their 
intrinsic  value,  and  hence  the  price  stipulated  by  him  proved  very 
exorbitant.  Before  the  first  instalment  of  his  bond  became  due,  a 
re-act  ion,  consequent  on  the  general  pacification  of  Europe,  had 
taken  place,  lands  had  fallen  below  half  their  former  price,  and  be 
was  involved  in  the  general  ruin  that  swept  over  the  country.  The 
debt  became  at  once  doubtful,  and  called  for  the  exercise  of  a  sound 
discretion  in  its  collection.  Lee  could  not  pay  this  instalment,  nor 
those  that  followed,  at  maturity ;  and  craved  some  indulgence  in  con- 
sideration of  the  punctual  i)ayment  of  interest.  The  bond  thus 
became  forfeit  at  law,  and  two  alternatives  were  presented  to  the 
executor  and  Dr.  Smith  associated  with  him  in  the  bond.  First. — 
They  might  enforce  the  extremest  remedies  of  the  law,  and  by  sac- 
rificing Lee  without  benefiting  themselves,  close  the  debt,  and  at 
once  ascertain  their  loss.  This  course,  whilst  it  disregarded  the  in- 
terest of  the  devisees  of  Mrs.  Smith,  no  doubt  squared  with  the 
-  ^  -  strict  •  and  narrow  line  of  duty  of  the  executor,  and  would 
^•'^  protect  him  from  responsibility.  But  whilst  it  squared  with 
this  strict  rule,  it  hardly  harmonized  with  that  spirit  of  mutual  con- 
fidence and  friendship,  in  which,  a  modification  of  the  trusts  of  the 
will  had  been  sought  by  the  devisees,  and  conceded  by  the  executor 
for  their  benefit.  The  other  alternative  was  in  better  keeping  with 
this  spirit. 

Professing  that  the  payment  pf  his  debts  by  every  fair  means 
made  a  part  of  his  religion,  and  possessing  energy  and  experience 
which  he  was  willing  to  devote  to  the  service  of  his  creditors,  Lee 
only  asked  an  opportunity  of  rendering  these  available.  All  the 
parties  concerned,  excepting  perhaps  Philip  Darnall,  united  in  ad- 
vising indulgence;  the  professional  adviser  of  the  executor  concurred 
in  the  recommendation,  and  thus  forbearance  was  agreed  on.  Philip 
Darnall,  possibly,  could  not  be  conveniently  consulted  in  advance ; 
but  if  so,  certainly  gave  his  subsequent  sanction  to  tbe  course  pur- 
sued. The  indulgence  certainly  involved  no  loss  of  the  debt,  and  it 
was  beneficial  to  the  extent  of  the  difference  between  the  interest 
on  the  entire  debt  which  was  duly  paid  by  Lee  until  1827,  and  that, 
on  the  net  price,  that  the  land  would  have  produced  at  any  interme- 
diate sale.  No  certain  stay  appears  to  have  been  asked,  and  tbe 
only  indulgence  extended,  was  a  forbearance  to  sue,  whilst  such 
course  appeared  for  the  interest  of  the  devisees.  Connected  with 
this  was  a  constant  vigilance  in  protecting  the  land  which  consti- 
tuted the  security  for  tbe  debt,  from  all  injury  or  deterioration,  and 
the  strictest  diligence  in  pressing  payment  of  Lee  b^^  all  means  short 
of  legal  coercion. 

After  the  lapse  of  so  many  years,  and  when  all  the  actors  in  the 
transaction,  the  executor,  his  counsel,  advisers  and  agents,  have  died, 
it  is  impracticable  to  present  an  unbroken  chain  of  evidence  on  this 
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subject.  The  record,  however,  shows  that  certainly  as  early  as  the 
matarity  of  the  third  instalment  of  the  bond,  there  was  a  threat  and 
distinct  purpose  of  sning,  which  was  averted  (as  it  had  been  at  the 
matarity  of  the  first  instalment)  by  the  advice  of  the  •  devi-  ^  q- 
see's  counsel.  This  purpose  was  renewed  when  the  fifth  in-  **'^ 
stalment  fell  due,  and.  was  averted  in  like  manner.  It  was  again 
renewed  after  the  last  instalment  became  due,  and  was  thencefor- 
ward only  delayed  by  counsel  because  of  Lee's  absence  from  his 
'county.  Suit  was  actually  brought  to  the  Spring:  Term  of  1827,  of 
the  Cecil  County  Court,  and  judgment  had  in  due  course  thereafter ; 
under  the  advice  of  counsel,  s5me  stay  was  agreed  to  on  terms 
advantageous  to  the  devisees;  afterwards  an  execution  was  issued, 
and  a  part  of  the  debt  made.  In  the  spring  of  1830,  a  bill  was  filed 
in  the  Court  of  Chancery  to  enforce  the  vendor's  lien  for  a  balance  of 
purchase  money,  under  which  the  land  was  re-sold  and  the  proceeds 
diligently  collected  and  distributed. 

The  appellees  insisted  below,  and  it  is  supposed  will  now  maintain 
that  the  testator  of  the  appellant  by  failing  to  sue  at  the  maturity 
of  the  first  instalment  of  Lee's  bond,  was  guilty  of  laches  that  made 
him  individually  liable  for  the  debt. 

The  appellant  insists  on  the  following  points : 

First.  The  appellant's  testator  having  survived  for  seventeen  years 
after  the  alleged  cause  of  action  accrued  against  him  :  the  devisees 
of  Mrs.  Smith,  and  their  representatives,  being  during  all  this  time 
in  full  possession  of  the  facts  and  circumstances  on  which  they  rest 
their  present  suit,  and  not  having  labored  under  any  disability  to 
sne  J  and  the  several  agents  of  the  testator,  known  to  the  appellees 
as  the  witnesses  of  the  fidelity  of  his  administration,  having  in  suc- 
cession and  at  intervals  died  without  any  intimation  of  a  purpose  on 
the  part  of  the  appellees  requiring  the  perpetuation  of  their  testimony ; 
the  claim  will  now  be  considered  stale,  and  will  not  be  entertained. 
Willis  on  Duties  of  Trustees,  222. 

Second.  If  the  suit  be  entertained  the  true  issues  will  be,  whether 
the  appellant's  testator  was  guilty  of  wilful  neglect,  and  loss  to  the 
appellees  has  resulted  therefrom.    And  in  this  point  it  is  insisted : 

♦  1.  That  from  the  maturity  of  Lee's  bond,  the  testator  was 
vigilant  and  diligent  in  pursuing  for  its  recovery  all  lawful    i**" 
means,  excepting  suit. 

2.  That  the  delav  in  suit  was  in  the  deliberate  exercise  of  a  sound 
discretion. 

3.  That  it  was  sanctioned  by  the  legatees,  and  so  they  are  con- 
cluded from  any  objection  to  it. 

4.  That  if  the  sanction  of  all  be  not  shown,  it  is  conclusively  estab- 
lished as  to  seven-eighths  in  interest,  and  under  the  form  and  se- 
cnrit}'  given  by  Lee,  and  sanctioned  by  them,  this  is  sufficient. 

5.  That  the  delay  was  discreet,  and  for  the  interest  of  the  legatees. 


^4  WAEING^  V8.  DAENALL  ET  ax.— 10  G.  &  J. 

6.  That  if  not  discreet,  it  woald,  at  the  worst,  only  show  a  want  of 
sharp-sighted  vigilance,  not  amonnting  to  wilful  neglect,  and  not  in- 
volving responsibility. 

7.  That  thronghoat,  the  testator  acted  by  the  advice  of  profes- 
sional counsel. 

Diffenderfer  vs.  Winder,  3  0.  dt  J.  311,  341 ;  Owynn  vs.  Thrseyj  4 
O.  dt  J.  453 ;   Vez  vs.  Emery,  5  Yes,  144 ;  Thompson  vs.  Brown,  4 
V4  Johns.  Chy.  R.  619 ;  Peter  vs.  Beverly,  10  Pet.  632,  556,  568. 

The  testator,  under  the  advice  of  Soger  B.  Taney,  Esquire,  settled 
an  account  of  the  proceeds  of  the  |and  sold,  in  the  Orphans'  Court  of 
Prince  Oeorge's  County,  and  was  allowed  a  commission  of  8  per  cent, 
on  the  moneys  collected.  This  allowance  was  not  appealed  from, 
but  was  by  the  Chancellor  overruled  and  set  aside,  and  the  expenses 
thereof  disallowed.  This  is  held  to  be  error.  Soott  et  nx.  vs.  Borsey^s 
Ad.  IH.  dkJ.  227.  The  bond  of  Lee  had  to  be  collected,  if  at  all,  by 
attorney  under  suit;  and  the  Court  of  Chancery,  as  well  as  this 
Court,  will  recognize  that  the  expense  of  such  collection  is  5  per  cent, 
-on  the  amount,  which  was  claimed  and  disallowed  by  the  Chancellor 
in  the  account  taken.  This  disallowance  is  held  to  be  error. 
1  Qiy  *  Pinkney  and  John  BeoU,  for  the  appellees.  The  neglect 
*•*  •    with  which  Henry  Waring  is  charged,  is, 

1.  That  he  omitted  to  take  security  from  Lee  to  secure  the  pay- 
ment of  the  purchase  money. 

2.  That  although  Lee  failed  to  pay  the  purchase  money  according 
to  the  contract,  yet  that  no  proceedings  were  taken  by  Henry  Waring 
for  more  than  ten  years  after  the  sale,  and  for  more  than  eight  years 
after  Lee's  first  default,  and  that  he  is  guilty  of  negligence  for  not 
suing  upon  his  first,  or  at  most,  at  his  second  default. 

3.  Li  not  enforcing  the  vendor's  lien  at  an  early  day  after  Lee's 
•default. 

4.  It  is  denied  that  the  delay  in  suing  was  with  the  sanction  of 
the  appellees  or  any  of  them,  or  that  the  delay  was  discreet  or  for 
the  interest  of  the  parties. 

5.  That  the  delay  in  suing  amounted  to  gross  negligence,  especially 
taking  into  consideration  the  first  neglect  in  omitting  to  require  secu- 
rity from  Lee  under  his  insolvent  circumstances. 

6.  That  there  is  no  evidence  of  such  advice  of  counsel  as  justified 
or  excused  the  delay. 

7.  That  the  allowance  made  to  the  said  Henry  Waring  by  the 
Orphans'  Court  of  Prince  George's  County  of  eight  per  centum  on 
the  sales  of  the  real  estate  of  Elizabeth  Smith,  was  entirely  with- 
out authority  by  the  said  Court,  and  was  properly  rejected  by  the 
Chancellor. 

After  adverting  to  the  proceedings  in  the  cause,  its  general  his- 
tory, referred  to  the  bond  of  Lee,  for  the  purchase  money  of  the 
Grove.  It  was  evident  that  no  suit  was  brought  on  Lee's  bond  till 
1827.    A  right  of  action  accrued  upon  it  1st  January,  1819.    Then 
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the  bond  was  forfeited.  This  delay  for  eight  years,  was  an  act  of 
l^ross  negligence.  Hurst  vs.  Fish^y  1  H.&  0.  88.  Again,  the  trus- 
tee Waring  agreed  to  a  stay  of  execution  on  the  judgment  against 
Lee  for  three  years.  No  execution  issued  until  December,  1830,  and 
in  the  interim  there  was  a  failure  to  pay  interest.  This  *  is  ^  ^^ 
another  act  of  negligence.  In  1821,  he  knew  that  Lee  was  in  ^^^ 
failing  circumstances.  In  1828,  he  should  have  proceeded  to  enforce 
the  vendor's  lien.  He  omitted  this  till  1830.  After  April,  1830, 
there  is  no  complaint  of  a  want  of  diligence  in  the  prosecution  of  the 
Ohancery  suit.  These  acts  of  omission  of  negligence  ought  to  charge 
the  defendant,  unless  he  can  show  acquiescence  or  sanction  by  the 
other  party,  or  they  must  be  shown  not  to  have  prejudiced  the  com- 
plainants. In  1825,  if  there  had  been  any  previous  sanction,  it  was 
then  withdrawn,  the  complainant  never  sanctioned  any  delay  after 
that  period.  If  the  trustee  means  to  escape  responsibility  under  the 
•sanction  of  his  cestui  que  trusty  he  must  show  the  authority  of  all  of 
them.  He  cannot  escape  liability  to  one  upon  the  act  or  direction  of 
another.  Neither  Mrs.  Wharton  nor  Mr.  Scott  acquiesced.  The 
attempt  of  the  proved  delay,  justified  under  the  advice  of  counsel, 
has  failed;  such  advice  is  not  always  a  justification.  King  vs.  King 
and  Sharpey  3  J.  C.  R.  552. 

R.  Johnnany  in  reply,  cited,  Smith  vs.  Smithj  4  J.  C,  Rj  281 ; 
•  Snow  vs.  Allenj  2  Serg.  and  Low.  485 ;  9  Serg.  and  Low.  225.   **W 

Chambers,  J.  delivered  the  opinion  of  the  Court.  After  a  careful 
examination  of  the  facts  in  this  case,  we  have  not  been  able  to  dis- 
cover in  the  history  they  furnish  of  the  trustee's  conduct,  such 
neglect  of  his  duty,  as  to  subject  his  representatives  to  the  conse- 
quences claimed  by  the  appellees. 

The  propositions  of  equitable  law  as  to  the  extent  of  a  trustee's 
liability,  and  the  occasions  in  which  it  ought  to  be  enforced,  are  all 
sound  and  defensible,  as  rules  applicable  to  cases  arising  within  their 
terms. 

The  difficulty  springs  from  the  necessity  of  considering  the  pecu- 
liarities of  each  case — upon  which  must  depend  the  adaptation  of 
those  rules.  The  vast  variety  of  the  facts  crowded  into  this  record, 
need  not  be  minutely  enumerated,  to  make  *  intelligible  the  .,  ^ ., 
grounds  of  our  opinion.  The  parties  for  whom  the  trustee  *^* 
acted  were  all  of  full  age  at  the  creation  of  the  trust,  perfectly  aware 
of  their  rights,  as  well  as  of  the  acts  of  the  trustee ;  and  as  we  think 
the  facts  prove,  in  relation  to  one  item  of  alleged  miscoi^duct,  that  of 
selling  the  Orove  Point  farm,  without  additional  security,  assenting 
to  the  transaction.  It  is  not  to  be  understood,  that  without  such  as- 
sent, we  should  consider  the  terms  of  that  sale  a  violation  of  the 
trust.  The  sale  of  a  farm  not  deriving  its  value  from  any  quality  or 
incident  which  can  be  totally  destroyed,  or  materially  diminished  in 
value,  by  an  accident  or  contingency,  such  as  the  construction,  or 
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non-construction  of  some  great  public  improvement — not  liable  to 
change  as  to  its  market  price,  except  by  the  regular  conrse  of  events, 
which  operate  on  the  agricultural  prosperity  of  the  whole  country, 
the  sale  of  such  property  at  a  full  price,  receiving  one-sixth  of  the 
purchase  money  in  cash  before  possession  is  delivered,  and  retaining 
the  lien  on  the  land  as  security  for  the  payment  of  the  balance,  in  six 
equal  instalments,  the  interest  to  be  paid  on  the  whole  sum  annually, 
there  being  no  imputation  of  fraud,  cannot  be  considered  wilful  negli- 
gence, on  which  to  found  a  claim  against  the  trustee,  for  all  damages 
that  may  afterwards  be  incurred,  especially  when  the  cestuisque  trust 
are  of  full  age,  informed  that  a  sale  is  about  to  be  made,  and  do  not 
instruct  the  trustee  as  to  the  terms ;  and,  more  especially,  when  by 
the  words  of  the  trust,  he  is  to  sell  the  property  on  such  terms  as  he 
shall  think  best  for  the  interest  of  the  parties  concerned.  Nor  can 
we  discover  in  the  subsequent  proceedings  of  the  trustee,  the  evi- 
dences of  wilful  neglect ;  one-half  of  the  whole  estate  waA  owned  and 
held  by  a  man  of  active  business  habits;  one-fourth  of  the  other 
moiety  by  the  trustee  himself,  whose  character  as  a  man  of  industri- 
ous devotion  to  his  pecuniary  concerns  is  proved  in  the  cause. 
These  two  persons  seem  to  have  acted  with  discretion  and  prudence. 
Lands  every  where,  not  these  only,  had  depreciated  in  value.  If  this 
property  had  been  sold  on  the  first  default  of  the  purchaser,  it  would 
have  occasioned  •  an  instant  cessation  of  the  large  annual  in- 
*^'*  terest  the  vendors  were  receiving,  and  the  proceeds  would  be 
largely  deficient  to  meet  the  balance  of  the  purchase  money. 

There  is  no  peremptory  obligation  imposed  upon  a  trustee,  (espe- 
cially when  acting  with  the  knowledge  and  approbation  of  much  the 
largest  portion  of  those  interested,)  to  sue  upon  a  bond  passed  to  him 
as  trustee,  the  moment,  or  the  month,  or  the  year  it  becomes  due. 
.  A  due  regard  to  the  ultimate  security  of  the  debt,  may  require  him 
to  indulge  the  debtor,  and  if  contrary  to  a  reasonable  expectation, 
any  portion  of  the  debt  be  lost,  in  the  exercise  of  a  fair  discretion, 
regulated  solely  by  an  anxious  effort  to  increase  the  ultimate  security 
of  the  debt,  the  Chancery  Court  will  not  visit  him  with  the  penalty 
of  making  good  the  loss.  The  interest  was  regularly  paid  to  the 
trustee  by  the  purchaser,  and  by  the  trustee  regularly  distributed 
amongst  the  persons  entitled,  until  after  the  year  1825.  In  that  year 
and  at  some  period  prior  to  July,  as  appears  by  the  first  letter  of 
Levin  Gale,  Esq.,  Jie  had  been  directed,  if  not  to  prosecute  suit,  at 
least  to  adopt  such  measures  as  his  professional  information  should 
suggest.  No  allegation  is  made,  nor  any  proof  attempted,  that  in 
the  selection  of  counsel  the  trustee  and  his  associate  indicated  even 
a  want  of  judgment,  much  less  a  want  of  inclination  to  do  right. 
Nor  is  there  the  slightest  proof,  that  at  any  subsequent  time  they 
acted  in  any  respect  in  contradiction  to  the  advice  of  their  counsel, 
or  withheld  from  him,  any  fact  or  circumstance  which  could  aid  him 
in  forming  a  sound  opinion  on  their  case. 


STEVENS  vs.  GREGG.— 10  G.  &  J.  97 

Indeed,  the  proofs  in  the  case  have  not  shewn,  that  the  parties 
will  necessarily  sustain  an  ultimate  loss,  by  the  alleged  delay  in  col- 
lecting the  purchase  money;  certainly  we  can  perceive  nothing  in 
the  course  of  the  trustee's  proceedings  which  evinces,  that  such  loss, 
if  incurred,  will  be  the  effect  of  wilful  neglect  on  his  part.  If  any 
thing  has  occurred  since  his  death  to  make  the  collection  of  the  debt 
more  doubtful,  or  more  difficult,  it  cannot,  we  think,  be  traced  to  any 
delinquency  of  the  trustee  in  his  life- time,  and  therefore  cannot 
charge  his  estate. 

•  We  agree  with  the  appellee's  counsel,  that  the  eight  per  ^  *  q 
cent,  commission  which  was  retained  by  the  trustee  under  ***•» 
the  sanction  of  the  Orphans'  Court  was  greater  than  it  should  be, 
and  an  account  would  be  directed  with  instructions  to  allow  five  per 
cent,  in  analogy  to  the  late  Act  of  Assembly,  but  it  is  conceded  by 
the  counsel,  that  even  with  such  reduction,  such  an  account  could 
not  make  any  balance  due  to  the  appellees. 

For  these  reasons,  the  decree  of  the  Chancellor  is  reversed,  and 
the  bill  of  the  complainants  dismissed  with  costs. 

Decree  reversed. 


Thomas  Stevens  and  John  A.  Stevens  vs.  Alexander  Gregg. 

December,  1838. 

In  equity  it  is  well  established,  that  the  personal  estate  is  the  natural  and 
primary  fund  for  the  payment  of  debts  and  legacies,  even  where  they 
are  expressly  charged  upon  the  real  estate,  descending  or  devised;  and 
that  the  real  estate  is  only  to  be  resorted  to  as  an  auxiliary  fund,  after 
the  personalty  has  been  exhausted,  (a) 

The  real  estate  is  never  charged  with  the  payment  of  legacies,  unless  the 
intention  of  the  testator  so  to  charge  it,  is  either  expressly  declared,  or 
fairly  and  satisfactorily  to  be  inferred  from  the  language  of  the  will,  (b) 

A  bequest  of  $500  to  each  of  the  testator's  two  grand-sons,  to  be  paid  by  his 
executor,  with  a  devise  of  the  remainder  of  his  estate,  real  and  personal, 
to  his  executor,  is  not  evidence  of  an  intention  to  charge  the  real  estate 
in  the  hands  of  the  devisee,  with  the  payment  of  the  legacies. 

Appeal  from  the  Court  of  Chancery.  On  the  15th  June,  1826, 
John  and  Alexander  Gregg  filed  their  bill  in  Chancery,  alleging  that 
James  and  Mordecai  J.  Allen,  were  indebted  to  them  in  the  sum  of 
92,629.22  upon  their  promissory  note :  that  Mordecai  J.  Allen  died  in 
February,  1821,  leaving  his  nephews,  the  appellants,  his  heirs-at-law, 

(a)  Affirmed  in  Cornish  vs.  WUlfion,  6  Gill,  816:  Mitchell  vs.  Mitchell,  3  Md. 
Ch.  80. 

(6)  Affirmed  in  Power  vs.  Jenkins,  13  Md.  458;  Piper  vs.  Hamilton,  26  Md. 
220;  Monica  vs.  Mitchell,  1  Md.  Ch.  357;  Mitchell  vs.  Mitchell,  3  Md.  Ch.  79; 
Dugcai  vs.  Hollins,  4  Md.  Ch.  143.  As  to  the  charge  of  a  legacy  on  the  refdty. 
See  Crawford  vs.  Severson,  5  Gill,  443. 

7  10  G.  &  J. 
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and  James  Allen  his  surviving  partner ;  that  he  devised  certain  reai 
property  to  John,  the  son  of  James  •  Allen,  and  the  residue 
'-^^  of  his  estate  to  his  said  nephews,  and  appointed  James  Allen 
his  executor.  The  bill  charged,  that  the  complainants  obtained  a 
judgment  against  James  Allen,  but  that  his  estate  was  consumed  by 
elder  judgments ;  that  the  personal  estate  of  Mordecai  J.  Allen  and 
James  Allen,  also  now  dead,  is  insufficient  to  pay  their  debts.  This 
bill,  which  was  tiled  against  John  Allen,  James  Allen,  David  Davis 
and  the  appellants,  was  so  proceeded  with,  that  on  the  12th  Septem- 
l)er,  1829,  the  real  estate  of  Mordecai  J.  Allen  was  decreed  to  be  sold 
for  payment  of  the  complainant's  claim.  On  the  14th  December,  1829, 
the  trustee  reported  a  sale ;  and  upon  the  31st  March,  1834,  the  first 
sale  having  proved  insufficient  to  pay  the  complainant,  a  sale  of  other 
property  of  M.  J.  Allen  was  decreed,  which  was  also  made  and  re- 
ported, but  the  whole  proceeds  were  still  not  sufficient  to  pay  M.  J. 
Allen's  creditors. 

At  this  stage  of  the  proceedings,  and  on  the  22d  June,  1837,  the 
appellants  filed  their  petition  in  this  cause,  before  the  ratification  of 
the  second  sale,  alleging  that  the  real  estate  of  which  M.  J.  Allen 
died  seized,  and  which  was  sold  as  aforesaid,  was  devised  to  him  un- 
der the  will  of  his  father,  John  Allen,  who  was  the  grandfather  of 
these  petitioners ;  that  by  the  will  of  their  said  grandfather,  they  are 
each  entitled  to  the  sum  of  five  hundred  dollars,  to  be  paid  to  them 
by  the  executor  of  the  said  John  Allen,  upon  their  attaining  the  age 
of  twenty-one  years ;  that  the  said  testator  appointed  the  said  Mor- 
decai, his  executor,  who  assumed  the  duties  of  the  office,  but  has  not 
paid  the  said  sum,  or  any  part  thereof,  and  they  have  arrived  at  age; 
that  the  said  Mordecai  is  dead,  and  his  personal  estate  is  insufficient 
to  pay  his  debts ;  and  that  they  are  entitled  to  be  paid  out  of  the  pro- 
ceeds of  the  land,  devised  by  the  said  John  to  the  said  Mordecai. 
Prayer,  that  out  of  the  sum  arising  from  the  proceeds  of  John's  es- 
tate they  may  be  paid,  and  for  further  relief. 

The  will  of  John  Allen,  showing  ^the  legacy,  was  filed  with  this 
petition. 

-     ^       •  This  petition  was  answered  by  Alexander  Gregg,  the  sur- 
14:0    yivor  of  John  Gregg,  who  alleged, 

1.  That  the  petitioners  were  parties  defendants  to  the  original 
bill,  and  therefore  bound  by  the  decree,  and  the  order  ratifying  the 
auditor's  account  distributing  the  first  fund,  which  are  a  bar  to  any 
claim  to  that  part  of  said  proceeds. 

2.  The  legacy  relied  on  in  the  petition  was  also  denied. 

3.  That  the  legacy  was  a  pecuniary  one.  payable  out  of  John  Al- 
len's personal  estate,  and  under  no  circumstances  payable  out  of  his 
real  estate. 

4.  That  it  is  not  shown  that  Mordecai  Allen  ever  had  personal 
estate  out  of  which  he  could  have  discharged  such  legacy. 
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5.  Tbat  if  John  left  personal  estate  sufficient  to  pay  said  legacies, 
and  that  the  same  was  wasted,  then  the  petitioners  can  only  claim 
ratably  with  the  general  creditors  of  Mordecai. 

6.  That  respondent  has  no  knowledge  of  the  condition  of  John 
Allen's  personal  estate,  whether  sufficient  or  insufficient  to  pay  lega- 
cies. 

7.  That  the  claim  is  piesumed  to  be  satisfied,  from  the  lapse  of 
more  than  twenty  years;  and  also  from  the  effect  of  the  Statute  of 
Limitations. 

8.  That  the  petitioners,  as  devisees  of  Mordecai  Allen,  held  the 
same  for  many  years,  and  enjoyed  its  profits  to  their  own  use,  to  a 
greater  amount  than  their  own  demand,  &c. 

On  the  15th  July,  1837,  Bland,  Chancellor,  dismissed  this  peti- 
tion, with  costs,  being  of  opinion,  that  on  the  ground  of  their  wilful 
default,  the  claims  of  the  petitioners  must  be  altogether  rejected. 

From  this  decree  the  petitioners  appealed  to  this  Court,  and  the 
cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Abcher, 
and  DOKSEY,  JJ. 

J.  Johnsanj  for  the  appellants,  Alexandery  for  the  appellee. 

•  Stephen,  J.  delivered  the  opinion  of  the  Court.  In  this  -  . 
case  a  bill  was  filed  in  the  High  Court  of  Chancery  of  this  *^'' 
State,  by  Johu.  Gregg  &  Co.,  alleging  themselves  to  be  creditors  of 
Mordecai  J.  Allen,  against  his  devisees  and  administrators  de  bonis 
nofij  for  a  sale  of  certain  real  estate,  on  the  ground  that  his  personal 
estate  was  insufficient  for  the  payment  of  his  debts.  A  decree 
passed  for  the  sale,  according  to  the  prayer  of  the  bill,  under  which 
a  part  of  said  real  estate  was  sold ;  and  the  proceeds  of  sale  were 
ordered  to  be  distributed  amongst  certain  of  his  creditors,  according 
to  the  auditor's  report.  Afterwards,  upon  the  petition  of  Alexander 
Hreggj  the  surviving  partner  of  John  Gregg  &  Co.,  alleging  that  the 
proceeds  of  the  first  sale  were  insufficient  for  the  payment  of  his 
debts ;  and  that  the  trustee  appointed  to  make  the  sale,  doubted  his 
authority,  under  the  decree,  to  make  sale  of  the  balance  of  his  real 
estate,  an  order  was  passed  by  the  Chancellor,  directing  him  to  pro- 
ceed to  make  a  further  sale  according  to  the  prayer  of  the  petition, 
for  the  purpose  of  satisfying  the  balance  of  the  claim  against  his 
estate.  After  the  second  sale  was  made,  and  before  the  fund  was 
distributed,  the  appellants  filed  their  petition,  alleging  themselves 
to  be  preferred  creditors  of  Mordecai  J.  Allen,  and  praying  to  have 
their  claims  satisfied  out  of  this  fund,  on  the  ground  of  a  priority  of 
title  to  the  same ;  and  that  if  it  should  prove  inadequate  for  that 
purpose,  that  they  may  be  paid  the  balance  of  their  claims  out  of 
the  proceeds  of  the  former  sale.  The  proceeds  of  the  first  sale  hav- 
ing, however,  been  distributed  by  the  order  of  the  Chancellor  before 
the  filing  of  their  petition,  they  have  abandoned  their  claim  to  such 
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proceeds  as  untenable,  and  claim  to  be  paid  oat  of  the  fund  produced 
by  the  second  sale,  as  far  as  it  will  sufiQce  for  that  purpose. 

Their  claims,  as  creditors,  are  founded  upon  the  will  of  their 
grandfather,  John  Allen,  which  is  exhibited  with  their  petition,  in 
which  a  legacy  of  five  hundred  dollars  is  given  to  each  of  them,  pay- 
able at  their  respective  ages  of  twenty-one  years.  The  clause  of  the 
^  will  in  which  the  legacies  are  'given,  and  upon  which  their 
'-^  '  claims  against  the  estate  of  Mordecai  J.  Allen  as  creditors  are 
founded,  is  in  the  following  words : 

''After  my  just  debts  and  funeral  charges  are  paid,  to  my  two 
grand-sons,  Thomas  Stephens  and  John  Allen  Stephens,  five  hundred 
dollars  each ;  to  be  paid  unto  them  by  my  executor  when  they  shall 
respectively  arrive  to  the  age  of  twenty -one  years,  and  no  more  of 
my  estate ;  the  remainder  of  my  estate,  consisting  of  real  and  per- 
sonal, situated,  lying  and  being  in  Gecil  County  and  Kent  Ck)unty, 
in  the  State  of  Maryland,  or  elsewhere,  to  my  beloved  son  Mordecai 
James  Allen,  and  to  his  heirs  and  assigns  forever." 

The  will  then  proceeds  to  make  a  further  disposition  of  his  prop- 
erty,  upon  certain  contingencies,  which,  however,  does  not  affect  the 
merits  of  this  controversy.  The  testator  finally  appoints  his  said 
son,  Mordecai  James  Allen,  sole  executor  of  his  last  will  and  testar 
ment. 

It  is  not  alleged  in  the  petition,  nor  does  it  anywhere  appear  in 
the  proof,  except  so  far  as  it  may  be  collected  from  the  face  of  this 
will,  that  the  testator  died  possessed  of  any  personal  estate,  out  of 
which  the  legacies  to  his  two  grand-sons  were  payable,  or  to  be  paid, 
by  his  executors. 

Upon  what  ground,  then,  it  may  be  asked,  can  they  claim  to  be 
creditors  of  the  fund  arising  from  the  sale  of  Mordecai  J.  Allen's 
real  estate  f 

In  equity  it  is  well  established,  that  the  personal  estate  is  the 
natural  and  primary  fund  for  the  payment  of  debts  and  legacies, 
even  where  they  are  expressly  charged  upon  the  real  estate,  descend- 
ing or  devised ;  and  that  the  real  estate  is  only  to  be  resorted  to  as 
an  auxiliary  fund,  after  the  personalty  has  been  exhausted.  For 
this  unquestionable  principle,  if  authority  be  necessary  to  support  it, 
see  2  Johns.  C.  R.  628,  where  Chancellor  Kent  says,  the  personal 
estate  is  the  proper  fund  to  pay  debts  and  legacies,  and  in  general, 
it  is  first  to  be  applied,  though  the  real  estate  may  be  charged.  But 
in  this  case  it  is,  we  think,  very  clear,  that  there  is  nothing  in  the 
language  or  disposition  of  the  will,  •  from  which  an  inference 
**^  can  be  drawn,  that  the  testator  intended  to  charge  the  real 
estate  in  the  hands  of  his  devisee  with  the  payment  of  these  legacies. 
They  both  appear  to  have  been  equally  the  objects  of  his  bounty,  and 
it  does  not  appear  to  have  been  his  intention  to  encumber  his  lands 
with  the  payment  of  them.  In  the  same  book,  p.  622,  the  same  learned 
Chancellor  says :    ''  the  testator  bequeaths  the  sum  of  five  hundred 


DE  YOUNG  V8.  BUCHANAK— 10  G.  &  J.  101 

poands  to  each  of  the  plaiDtiffs  when  they  attain  the  age  of  twenty- 
one,  and  the  like  sum  to  e^ch  of  them,  when  they  attain  the  age  of 
twenty-five.  These  legacies  have  been  partly  paid  by  the  executors, 
bnt  the  amount  now  due  is  not  material  on  the  questions  raised." 
The  only  part  of  the  will  that  gives  any  color  to  the  construction, 
that  these  legacies  were  intended  to  be  a  charge  u[)on  the  land,  is 
the  clause  which  gives  the  residuary  estate  to  the  defendants,  or 
those  under  whom  they  claim;  and  which  is  in  these  words: 

^^I  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder 
of  my  real  and  personal  estate  not  herein  before  already  devised  and 
bequeathed." 

This  clause  does  not  appear  to  me  to  afford  evidence  of  an  inten- 
tion  to  charge  the  land  with  these  pecuniary  legacies ;  he  then  says : 
"  the  real  estate  is  not  as  of  course  charged  with  the  payment  of 
legacies.  It  is  never  charged,  unless  the  testator  intended  it  should 
be,  and  that  intention  must  be  either  expressly  declared,  or  fairly 
and  satisfactorily  inferred  from  the  language  and  dis()08ition  of  the 
will.  This  general  rule  doe^  not  seem  to  admit  of  dispute.  If  that 
residuary  clause  created  such  a  charge,  the  charge  would  have  ex- 
isted in  almost  every  case,  for  it  is  the  usual  clause,  and  a  kind  of 
formula  in  wills."  The  legacies  then  in  this  case,  not  being  charged 
upon  the  land,  and  there  being  no  proof  in  the  record  of  any  waste 
or  devc^siavit  committed  by  the  executor,  so  as  to  charge  him  i)erson- 
ally  with  the  payment  of  these  legacies,  it  follows  as  a  necefisary 
consequence  from  these  premises,  that  the  legatees  can  have  no 
claim  in  the  character  of  creditors  of  Mordecai  J.  Allen  upon  these 
funds;  and  'that  their  petition  was  properly  dismissed.  Nor  ^^^ 
is  there  anything  in  the  case  upon  which  they  could  claim  to  ^^^ 
stand  in  the  shoes  of  the  creditors,  whose  debts  are  charged  upon 
the  land,  on  the  principle  of  substitution  if  in  the  case  of  a  mere 
charge  upon  the  laud,  the  doctrine  of  substitution  could  be  made  to 
apply,  which,  under  the  circumstances  of  this  case,  it  is  not  neces- 
sary to  decide.  Under  this  aspect  of  the  case,  we  deem  it  unneces- 
sary to  give  any  opinion  upon  the  effect  of  the  lapse  of  time,  or  the 
plea  of  the  Act  of  Limitations,  which  were  relied  upon  in  the  answer 
to  the  petition,  and  adverted  to  in  the  course  of  the  argument. 

2'he  order  is  affirmed^  with  costs. 


Michael  de  Young  vs.  Letitia  Buchanan. — December,  1838. 

An  action  of  assumpsit,  for  use  and  occupation,  can  only  be  sustained,  when 
founded  upon  a  contract,  express  or  implied. 

It  seems,  at  this  day,  to  be  well  settled,  that  when  a  tenant  for  a  term  of 
years,  or  from  year  to  year,  holds  over,  without  any  new  stipulations 
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between  the  parties,  he  impliedly  holds,  subject  to  all  the  covenants  in 
the  lease,  which  are  applicable  to  his  new  situation,  (a) 

And  in  the  absence  of  any  new  and  express* stipulations,  and  when  the 
relation  of  landlord  and  tenant  continues  to  exist,  the  law  implies  those 
terms,  which  are  found  in  the  contract,  which  has  expired. 

Appeal  from  Baltimore  Ooanty  Court.  This  was  an  action  of 
assumpsit  brought  by  the  appellee  on  the  2d  April,  1835,  in  which 
she  declared,  for  work  and  labor,  &c.,  and  for  the  •  use  and  occapa- 
tion  of  a  certain  dwelling-house,  store,  messuage,  &c.,  of  the  plain- 
tiff, by  the  said  De  Young,  at  his  special  instance,  &c.;  and  by  the  Huf- 
ferance  and  permission  of  the  plaintiff,  for  a  long  time  then  elapsed, 
had  held*  nsed  and  occupied,  &c.  The  declaration  also  contained 
the  common  counts.  The  defendant  pleaded  non  asaumpsitj  on 
which  issue  was  joined. 

^  ^^  *  At  the  trial  of  the  cause,  the  plaintiff,  to  support  the  issue 
■■^^  on  her  part,  gave  the  following  evidence,  to  wit :  that  on  the 
25th  August,  1823,  Letitia  Buchanan,  of  Philadelphia,  through  her 
agent,  Edward  J.  Goale,  leased  the  premises  in  Market  street,  in  the 
City  of  Baltimore,  to  Michael  De  Young,  for  a  term  certain,  viz:  for 
five  years,  commencing  from  the  20th  day  of  August,  1823,  per  annam^ 
payable  quarterly,  ^ree  of  all  deductions  for  repairs,  &c.  during  the 
said  term. 

On  the  15th  of  September,  1828,  a  new  lease  was  executed  by  L. 
Buchanan  for  three  years,  to  commence  from  the  20th  of  August,  1828, 
the  date  of  the  expiration  of  the  first  lease,  at  $600  per  annum,  pay- 
able quarterly.  On  the  6th  June,  1831,  a  further  lease  for  a  term 
certain  was  executed,  viz :  for  three  years,  to  commence  from  the 
20th  of  August,  1831,  the  date  of  the  expiration  of  the  previous 
lease. 

On  the  20th  of  August,  1834,  the  foregoing  lease  expired.  In  May, 
1834,  George  H.  Newman*  the  agent  of  Mrs.  Buchanan,  and  at  her 
request,  called  on  Mr.  De  Young,  and  informed  him,  that  on  the 
expiration  of  said  lease  in  the  ensuing  August,  Mrs.  Buchanan  would 
not  again  renew  the  lease,  unless  the  rent  were  g^atly  augmented ; 
that  said  De  Young  had  enjoyed  the  property  for  nearly  eleven  years 
at  a  remarkable  low  rent,  and  had  not  performed  bis  agreement  to 
i^eep  it  in  repair,  and  that  unless  $1,200  or  $1,400  per  annum  were 
the  stipulated  rent,  Mrs.  Buchanan  would  decline  a  renewal.  On 
the  20th  of  July,  1834,  Mr.  Newman  wrote  the  following  letter  to  Mr. 
De  Young,  which  was  sent  to  and  received  by  him,  said  De  Young, 
on  the  30th  July. 

Michael  De  Young,  Esq.  Baltimore,  20th  July,  1834. 

Sib  : — To  prevent  any  misunderstanding  hereafter,  relative  to  the 
rent  of  the  property  of  Mrs.  Buchanan  in  Market  street,  which  you 


(a)  Approved  in  Vrooman  vs.  McKaig,  4  Md.  454.    Cf.  Hall  vs.  Myers^  48 
Md.  446. 
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now  oocapy,  I  think  it  proper  to  repeat  to  you  in  writing  what  I 
stated  to  yon  verbally  in  May  last,  in  the  presence  of  my  clerks,  viz : 
that  Mrs.  Buchanan  wonld  require  of  yon  to  give  her  possession  of 
the  property  on  the*2l8tof  Angnst  next,  when  your  lease  ^^ 
expires,  or  pay  her  a  rent  of  one  thousand  dollars  per  annum,  '^^ 
in  quarterly  payments,  from  and  after  the  above  date.  As  I  am 
acting  in  this  matter  only  as  an  agent,  and  have  already  given  you 
sufficient  time  to.  make  up  your  mind  on  the  subject,  I  must  request 
a  prompt  answer  to  this  note.  If  I  do  not  hear  from  you  definitely 
on  or  before  the  31st  inst.,  I  shall  advertise  the  property  for  rent  on 
the  1st  of  August,  and  consider  myself  at  liberty  to  lease  it  to  any 
other  person  without  further  reference  to  you. 

Eespectfully,  your  obedient  servant, 

Geo.  H.  *N£WMAN,  Agent  for  Letitia  Buchanan. 

On  the  30th  July,  Mr.  De  Young  answered  said  letter  in  writing : 

Geo.  H.  Newman,  Esq.  Baltimore,  July  30th,  1834. 

Sib  : — Your  letter  dated  20tb  July,  was  handed  me  this  morning 
by  your  clerk  in  the  street,  and,  in  reply,  I  beg  to  state,  that  the 
rent  I  pay  at  present,  is  fully  equal  to  the  value  of  the  property,  and 
as  much  as  I,  or  any  one  else,  can  afford  to  pay  at  these  times :  as 
soon  as  they  improve,  I  will  be  ready  to  treat  with  you  about  an 
increase  of  rent,  but  for  the  next  year  the  rent  will  have  to  stand  at 
its  present  price.  Yours,  respectfully, 

Meighel  De  Young. 

That  said  De  Young  handed  said  letter  of  the  30th  July,  to  said 
!Newman — Xewman  then  told  him,  that  if  he  kept  the  property  he 
should  pay  the  $1,000,  or  he  would  use  measures  to  get  him  out  if  he 
oould ;  to  which  De  Young  replied,  alluding  to  this  letter,  there  was 
his  reply.  On  the  20th  of  August,  when  the  lease  expired,  he  paid 
the  quarter's  rent  then  due,  refused  to  remove  or  to  say  any  thing 
further  on  the  subject  of  rent  than  what  was  contained  in  said  letter. 

November  20th,  1834,  Mr.  Kewman  presented  a  bill  for  a  quarter's 
rent,  viz :  for  9250,  the  one-fourth  of  $1,000,  according  to  the  terms 
of  Mr.  Newman's  verbal  assurance  in  May,  and  the  letter  of  the  20th 
July;  this  bill  Mr.  De  Young  •refused  to  pay  ;  he  was  again 
ur^ed  to  leave  the  premises  or  pay  at  the  said  rate,  as  more  ^^-^ 
than  $1,000  could  be  obtained  for  the  premises,  but  he  insisted  on 
remaining  at  the  old  rate  of  1600,  and  tendered  the  quarter's  rent 
at  that  rate,  viz:  $150,  which  was  received  by  Mr.  Newman  without 
prejudice  to  Mrs.  Buchanan,  and  for  which  a  receipt  was  given  by 
Hoffman  &  Dobbin. 

1834.        "  Mr.  Michael  De  Young  to  Letitia  Buchanan,    Dr. 
Nov.  20.    To  one-quarter's  rent  of  house  No.  198  Market 

street,  due  this  day $260.00 
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Baltimore,  January  22d,  1835. 
Eeceived  of  Mr.  Michael  De  YonDg  8150,  on  account  of  a  quarter's 
rent  due  Mrs.  L.  Buchanan,  of  Philadelphia,  on  2l8t  November, 
1834;  the  said  sum  is  to  be  considered  in  full  of  said  rent  if  it  shall 
be  decided  by  Baltimore  County  Court,  or  agreed  between  the  conn- 
ael  of  said  De  Young  and  Buchanan,  that  no  more  is  due. 

Hoffman  &  Dobbin,  Ats.  for  Mrs.  Buchanan." 

For  the  balance  of  $100  suit  is  brought. 

On  the  20th  February,  1835,  another  quarter's  rent  came  due,  and  a 
bill  for  $250  was  presented  and  refused ;  some  time  after  a  distress 
being  threatened,  it  was  again  proposed  to  pay  $150,  and  to  leave 
the  question  of  responsibility  for  the  remaining  $100,  to  abide  the 
decision  of  the  said  cause. 

"  Baltimore,  20th  February,  1834. 
Beceived  $150  rent,  without  prejudice  to  Mrs.  Buchanan's  further 
claim  of  $100,  as  before  stated.  Hoffman  &  Dobbin." 

20th  February,  1835.— $250  due,  $150  paid,  same  receipt,  by  Hoff- 
man &  Dobbin. 

On  the  20th  May,  1835,  another  quarter's  rent  becoming  due,  a 
bill  for  $250  was  again  presented  and  arranged  in  the  same  way. 

'•  Baltimore,  21st  May,  1835. 

Eeceived  of  Mr.  Michael  De  Young  $150,  on  account  of  rent  due 

Mrs.  Buchanan,  ol  Philadelphia,  21st  May,  1835.    •  This  re- 

^^•'   ceipt  being  expressly   understood   to  be  as  the  preceding 

receipts,  no  bar  to  the  claim  of  Mrs.  Buchanan  to  the  additional 

$100  claimed  by  her. 

David  Hoffman,  Agt.  for  Mrs.  Buchanan." 

On  the  27th  of  April,  1835,  George  H.  Newman  being  applied  to 
by  Peter  Albinson  to  lease  the  premises  for  seven  years,  to  commence 
from  the  20th  August,  1835,  when  the  one  year  for  which  Mr.  De 
Young  refused  to  give  up  the  premises  should  expire,  he  agreed  to 
lease  the  same  for  seven  years  at  $1,200,  from  said  20th  of  August, 
or  sooner,  if  Mr.  De  Young  would  agree  to  vacate  sooner,  and  with- 
out any  prejudice  to  Mrs.  Buchanan's  claim  for  rent  at  $1,000,  instead 
of  $600  per  annum,  which  was  agreed  to  by  said  Newman  and 
Albinson. 

"  Baltimore,  27th  April,  1835. 

"  I  will  lease  you  the  property.  No.  198  Market  street,  now  occu- 
pied by  Michael  De  Young,  for  seven  years  from  the  20th  August 
next,  (or  from  the  20th  May,  if  you  can  obtain  possession  from  Mr. 
De  Young,  the  present  occupant,)  at  the  annual  rent  of  $1,200  per 
annum,  payable  quarterly,  free  and  clear  of  all  t^ixes,  assessments, 
water  rent,  and  with  the  usual  covenants;  and  I  will  also  allow  you 
$400  to  be  expended  in  improvements  and  repairs,  the  same  to  be  in 
full  of  all  further  claims  for  these  objects  during  your  lease. 

Geo.  H.  Newman,  for  Letitia  Buchanan."^ 

Mr.  Peter  Albinson." 
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On  the  20th  May,  1835,  De  Yoang  and  Albinson  came  to  an 
arrangement,  by  which  De  Yoang  agreed  to  vacate  in  favor  of  Albin- 
son, and  without  any  prejudice  to  Mrs.  Buchanan's  claim  to  the  three 
quarters'  rent  ending  in  May,  at  the  rate  of  91,000,  instead  of  at  the 
rate  of  $000,  if  Mrs.  Buchanan  was,  on  the  said  facts,  entitled  to  the 
said  increased  rent. 

•  Whereupon  the  defendant  prayed  the  Court  to  direct  the  jury,  that 
the  plaintiff  could  not  i*ecover  in  this  suit. 

1st.  Because  an  action  for  use  and  occupation  will  not  lie  in  such 
case. 

•  2d.  Because  from  the  facts  of  this  case,  as  given  in  evi- 
dence,  no  inference  of  renting  at  any  other  than  the  rate  of   ^^^ 
9600  per  annum,  can  be  drawn  by  the  jury. 

3d.  That  the  proper  remedy  of  the  plaintiff  was  by  debt,  ejectment, 
or  the  summary  remedy  provided  by  the  Act  of  Assembly ;  which 
directions  the  Court  [MAasDDES  and  Pdsviange,  A.  J.]  refused  to 
give. 

The  defendant  excepted. 

A  verdict  for  $334.21,  with  interest  from  the  24th  of  January, 
1837,  being  found  against  the  defendant,  he  appealed  to  this  Court, 
and  the  cause  came  on  to  be  argued  before  Buohanan,  C.  J.,  Ste- 
phen, Abgheb,  and  Spence,  JJ. 

Glenny  for  the  appellant,  maintained :  1.  That  the  action  for  an 
increased  rent  could  not  be  maintained,  because  the  notice  to  quit  was 
-defective. 

2.  That  there  could  be  no  inference  of  a  renting  at  a  price  beyond 
$600  per  annum.  There  was  no  evidence  of  such  a  renting,  nor  cir- 
-cnmstances  from  which  it  could  be  deduced. 

3.  That  the  proper  remedy  of  the  appellee,  was  debt,  ejectment,  or 
the  summary  method  prescribed  by  the  Act  of  1793,  ch.  43. 

On  the  first  point  he  cited  Soulsby  vs.  Neving^  9  JBast^  310. 

On  the  2d  point  he  cited  Ryan  vs.  Adrn^r  of  Marshy  2  Nott  and 
McCardj  156;  Smith  vs.  Stewart^  6  John.  46;  Stockett  vs.  Watkins^  2 
O.  cfc  J.  339 ;  Feathersionhaugh  vs.  Brchdshaw^  1  Wendell^  134 ;  Wright 
Ts.  Darby  and  Bristowj  1  Term^  162 ;  Doe,  ex  Dent.  Biggie  vs.  Belly  5 
Temiy  472 ;  Abeel  vs.  Radcliff,  15  John.  506,  507,  509 ;  Bradley  vs. 
Coveljii  Coweny  34:9;  Digby  vs.  Atkinson  et  al.  4  Camp.  215 'y  Abeel 
vs.  Radcliffy  13  John.  299 ;  WoodfaUy  660 ;  Birch  vs.  Wright,  1  Term 
Rep.  378. 

On  the  3rd  point  he  cited  1  Chitty^s  Plea.  376,  Ed.  of  1838. 

George  W.  Dobbin,  for  the  appellee,  cited  Com.  L.  and  T.  6  Laiv 
Lib.  437;  Birch  vs.  Wright,  1  Term,  3Sly  Burchell  vs.  Hornsby,  1 
Camp.  360 ;  Cheny  vs.  Batten,  Cowper,  246 ;  Owynn  vs.  Jones^  Lessee, 
2  0.  &  J.  173,  184;  Dyer,  62;  Right  vs.  Darby  and  Bristow,  1  Term 
Rep.  163 ;  Messenger  vs.  Arinstrong,  1  Term  Rep.  55 ;  Abeel  vs.   Rad- 
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cliffy  15  John.  507 ;  Bradley  vs.  Covel^  4  Cow.  359 ;  Cheny  vs.  BattoHy 
CowpeTj  245;  Jackson  vs.  Parkhurst  et  aL  5  JoAn.  128. 

Sp£NOE,  J.  delivered  the  opinion  of  the  Court.  The  action  of 
assumpsit,  for  use  and  occupation,  can  be  sustained  where  it  is  based 
upon  a  contract  either  express  or  implied;  and  unless  it  be  thus 
founded,  it  cannot  be  maintained.  Birch  vs.  Wright^  1  Term  Rep. 
387. 

^  -  ^  *  In  the  case  now  under  consideration,  the  term  ci*eated  by 
'  ^  *  the  written  agreement,  was  ended  and  determined  on  the  20th 
day  of  August,  1834,  and  De  Young  the  tenant,  remained  in  the  pos- 
session and  enjoyment  of  the  premises,  from  the  expiration  of  the 
lease  until  some  time  in  the  month  of  May,  1835. 

It  seems  at  this  day  to  be  well  settled  law,  that  when  a  tenant  for 
a  term  of  years,  or  from  year  to  year,  holds  over  after  the  expiration 
of  the  term,  without  any  new  stipulations  between  the  parties,  he 
impliedly  holds  subject  to  all  the  covenant's  in  the  lease,  which  are 
applicable  to  his  new  situation.  Digby  vs.  Atkinson  and  another^  4 
Camp.  Rep.  275 ;  Doe,  on  demise  of  Riggs  vs.  Bell,  5  Term  Rep.  471 ; 
13  John.  Rep.  297. 

If  this  be  a  correct  view  of  the  law,  it  follows  as  a  necessary  and 
unavoidable  conclusion,  that  in  the  absence  of  any  new  and  expresa 
stipulations  in  such  cases,  and  where  the  relation  of  landlord  and 
tenant  does  exist,  the  law  will  imply  those  terms,  which  are  found  m 
the  contract  which  has  expired. 

We  are  thus  brought  to  the  enquiry  whether  the  record  in  thia 
cause  furnishes  any  evidence  of  any  new  conditions  or  supplemental 
contract,  which  will  ascertain  and  define  the  terms  of  the  relation 
between  these  parties;  for  upon  this  proposition  alone  it  must  depend 
whether  the  County  Court  erred^or  not,  in  rejecting  the  defendant's 
prayer. 

The  material  evidence  in  this  cause,  touching  the  terms  and  char- 
acter of  the  relation  between  these  parties,  subsequent  to  the  20th  of 
August,  1834,  is  to  be  found  in  the  written  correspondence  of  George 
H.  Newman,  the  plaintiff's  agent,  bearing  date  the  20th  July,  1834, 
and  the  defendant's  answer  thereto  of  the  30th  of  the  same  month 
and  year.  Newman,  the  agent  of  the  plaintiff,  in  his  note  of  the  20th 
of  July,  1834,  uses  this  unequivocal  language  to  De  Young,  the  defend 
ant :  '^Mrs.  Buchanan  [will]  require  you  to  give  her  possession  of  the 
property  on  the  21st  of  August  next,  when  your  lease  expires,  or  pay 
her  a  rent  of  one  thousand  dollars  ♦  per  annum,  in  quarterly 
loo  payments,  from  and  after  the  above  date."  He  requests  a 
prompt  answer  to  his  note,  and  concludes  as  follows:  ''If  I  do  not 
hear  from  you  definitely,  on  or  before  the  31st  inst.  I  shall  advertise 
the  property  for  rent  on  the  Ist  August,  and  consider  myself  at  lib- 
erty to  lease  it  to  any  other  person,  without  further  reference  to  you.'^ 
In  reply  to  this  note,  De  Young  says :  ''  I  beg  to  state  that  the  rent 
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I  pay  at  present,  is  tally  eqaal  to  the  value  of  the  property,  and  as 
much  as  I,  or  any  one  else,  can  afford  to  pay  at  these  times ;  as  soon 
as  they  improve,  I  will  be  ready  to  treat  with  yon  about  an  increase 
of  rent,  but  for  the  next  year  the  rent  will  have  to  stand  at  its  pres- 
ent price." 

Is  there  one  expression  to  be  found  in  this  correspondence,  from 
which  the  human  mind  can  deduce  the  most  remote  semblance  of  a 
contract,  or  agreement ;  it  is  nothing  more  or  less  than  a  demand  on 
the  one  side  that  the  rent  shall  be  increased  from  $600  per  annum^ 
the  former  rent,  to  $1,000,  with  a  threat  that  the  tenant  will  otherwise 
be  turned  out ;  with  as  a  prompt  a  declaration  on  the  other  side^ 
that  six  hundred  dollars  is  the  value  of  the  property,  and  as  much  as 
he  could  or  would  pay.  We  think  the  conclusion  that  there  was  not 
any  new  agreement,  or  contract,  proved  by  this  correspondence,  is  so 
clear,  that  no  argument  on  our  part  can  make  it  more  plain. 

It  is  admitted,  and  indeed  the  proof  on  the  record  shewing,  that 
at  the  time  the  suit  was  brought  no  part  of  the  six  hundred  dollars, 
the  former  rent,  was  in  arrear ;  that  the  rent  for  the  quarter  ending 
the  20th  of  February,  1835,  was  then  paid,  and  as  this  was  all  the 
plaintiff  would  have  been  entitled  to  recover  in  this  action,  and  under 
this  proof,  we  are  of  the  opinion  the  Court  below  erred  in  not  granting 
the  defendant's  prayer,  and  therefore  reverse  the  judgment,  with 
oo8t>8.  Judgment  reversed. 


♦  John  Tolson  et  al.  vs.  Henry  Tolson  et  ai.— Decern-      169 

ber,  1838. 

If  the  language  of  a  will  is  uncertain,  as  to  the  person  desigpied  to  take,  or 
as  to  the  thing  designed  to  be  given,  the  Court  cannot  enforce  it  without 
adding  a  devisee  or  legatee  not  named,  or  describing  property  not  de- 
scribed in  the  will. 

In  a  devise  to  the  seven  sons  of  the  testator,  with  a  request  that  they  should 
take  care  of  their  brother  John  Tolson  and  his  family,  it  was  fields  upon 
a  bill  filed  by  John  and  his  children,  that  the  term  ^'family ^^  did  not 
designate  the  persons  intended  by  the  testator,  with  sufficient  accuracy ; 
and  that  as  to  those  who  were  contemplated  by  that  term,  the  devise 
must  fail,  (a) 

But  the  failure  of  the  will  in  that  respect,  did  not,  however,  affect  the  devise 
in  favor  of  John,  and  that  the  proper  and  necessary  means  of  securing 
the  execution  of  the  testator  ^s  intention  to  provide  a  maintenance  for 
him,  was  to  consider  the  amount  necessary  for  that  purpose,  a  charge 


(a)  Cited  in  Taylor  vs.  Watson,  35  Md.  527.  Although  the  word  ^'family," 
standing  alone,  may  be  insufficient  to  point  out  with  certainty  the  persona 
to  be  benefited  by  the  devise,  yet,  in  certain  contexts,  it  has  been  judicially 
construed  to  mean^^'heir  apparent/^  ''relations,"  or  ''next  of  kin,"  accord- 
ing to  the  subject-matter  of  the  devise.    Ibid. 
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on  the  land  devised  to  the  seven  sons,  and  to  make  them  trustees  for 
John.  (6) 

Appeal  from  Chancery.  This  was  a  bill  filed  on  the  12th  March, 
1834,  by  John  Tolson  and  Eleanor  his  wife,  and  their  adalt  and 
infant  children,  alleging  that  Francis  Tolson,  the  father  of  John, 
and  the  grandfather  of  the  children  of  John  and  wife,  who  died  in 
the  year  1824,  by  his  last  will  and  testament,  gave  to  all  his  children, 
except  his  son  John  the  complainant,  a  specified  portion  of  his 
estate,  that  with  the  exception  ot  a  small  portion  of  his  real  estate, 
which  the  said  testator  devised  to  his  friend  and  son-in-law,  George 
Semmes,  upon  condition  the  said  testator  devised  to  his  sons  Henry, 
Edward,  William  Alfred,  Thomas  R.,  Alexander  H.  and  Gteorge  S. 
Tolson,  all  his  large  and  valuable xeal  estate,  share  and  share  alike,  and 
requested  his  said  seven  sons  aforesaid,  to  take  care  of  their  brother 
John  and  his  family;  thereby  creating  a  trust  in  said  seven  sons,  for 
the  benefit  of  your  orator,  and  making  it  obligatory  upon  them,  in 
consideration  of  the  benefits  and  advantages  which  they  were 
authorized  to  receive  under  said  will,  and  which  they  have  assumed 
to  take  under  the  will,  to  afford  and  extend  to  the  complainant  and 
his  family  a  competent  maintenance  and  support  during  their  lives, 
and  so  long  as  their  necessities  should  require.  The  bill  then  alleged 
^  ^^  that  *  the  said  seven  sons,  though  they  had  accepted  and 
^^"  taken  a  large  estate  under  their  father's  will,  refused  to  allow 
the  complainant  and  his  family,  then  in  abject  poverty,  any  support 
or  relief.  Prayer  for  subpoena  against  the  said  sons,  for  special  and 
general  relief. 


(6)  Cited  in  Collins  vs.  Carman,  5  Md.  525;  WUlett  vs.  Carroll,  18  Md.  467; 
MecJcin  vs.  DuvaJU,  48  Md.  378;  Ogle  vs.  Tayloe,  49  Md.  178;  Owens  vs.  Clay- 
tor^  56  Md.  134;  Handley  vs.  Wrightson,  60  Md.  205;  Hutchins  vs.  Hutchins, 
3  Md.  Ch.  857;  White  vs.  DonneU,  Ibid,  534.  See  the  second  appeal  in  this 
case  in  8  Gill,  376.  Where  a  testatrix  directed  ''that  C.  shall  have  a  home, 
during  her  natural  life,  on  the  farm  hereinbefore  bequeathed  unto  W./^  it 
was  held  that  this  devise  of  a  ''home^^  was  not  void  for  uncertainty,  nor 
confined  to  mere  room  and  shelter  in  the  house  on  the  farm,  but  extended 
to  the  board  and  maintenance  of  the  devisee,  and  was  a  charge  upon  the 
land  therefor.  WUlett  vs.  Carroll,  supra,  approved  in  Donnelly  vs.  Edden, 
40  Md.  117.  Where  a  testator  directed  that  his  daughters  should  have  a 
permanent  home  at  his  residence  and  that  board  should  be  furnished  them, 
during  their  residence  there,  by  their  brother,  and  further  provided  that  the 
devise  to  the  brother  was  upon  condition  that  he  furnish  his  sisters  with  their 
said  board,  it  was  held  that  such  provision  was  a  charge  upon  the  land,  not 
only  while  in  possession  of  the  original  devisee,  but  also  followed  it  through 
all  subsequent  alienations.  Meakin  vs.  Duvall,  supra.  But  ihe  legatee  of 
the  use  of  a  room  in  the  testator's  house  is  not  generally  entitled  to  a  money 
commutation  for  the  same.  Ogle  vs.  Tayloe,  supra.  In  Handley  vs.  Wright- 
son,  supra,  it  is  said  that  the  case  in  the  text  recognizes  the  doctrine  of  pre- 
catory trusts.  As  to  the  charge  of  legacies  on  land,  see  Crawford  vs.  Sever- 
son,  5  Gill,  443. 
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The  will  of  Francis  Tolson,  exhibited  with  the  bill,  contained 
among  others  the  following  clause : 

Item. — I  give  and  devise  to  my  sons  Henry  Tolson,  Edward  Tolson^ 
William  Tolson,  Alfred  Tolson,  Thomas  E.  Tolson,  Alexander  H. 
Tolson,  and  George  Semmes  Tolson,  their  heirs  and  assigns,  to  be 
equally  divided  between  them,  share  and  share  alike,  all  the  rest  and 
residue  of  my  estate,  real,  personal  and  mixed ;  I  request  my  seven 
sons  above  named,  to  take  care  of  their  brother  John  Tolson  and  his 
family,  also  of  the  children  of  my  late  grand-daughter  Ann  Middleton, 
and  my  grandson  Arthur  A.  Galiis. 

The  defendant  appeared  and  demurred  specially  to  the  said  bill  of 
complaint,  and  assigned  the  following  causes  of  demurrer: 

1.  That  the  subject  of  the  suit,  and  the  relief  and  discovery  sought, 
were  not  within  the  jurisdiction  of  any  Court  of  law  or  equity. 

2.  That  the  clause  relied  on  in  the  will  of  Francis  Tolson,  did  not 
create  a  trust  in  favor  of  the  persons  therein  referred  to,  or  any  of 
them. 

3.  That  neither  the  complainants  nor  any  of  them  have  any  in- 
terest in  the  real  property  devised  to  the  defendants,  and  have  not 
by  their  bill  made  such  a  case  as  entitles  them  to  relief  or  equity. 

At  March,  1837,  the  demurrer  coming  on  to  be  heard,  the  Chan- 
cellor, [Bland,]  dismissed  the  bill  with  costs,  being  of  opinion  that 
the  request  of  the  testator  in  favor  of  his  son  John  Tolson  and  his 
family,  was  so  indefinite  and  uncertain,  that  it  could  not  be  consid- 
ered as  the  foundation  of  any  trust  or  claim  as  set  forth  in  the  bill 
of  complaint. 

From  this  decree  the  complainants  appealed. 

•  The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  -  ^- 
Arches,  Chambers  and  Spenoe,  J  J.  10± 

Fi'att^  for  the  appellants.  This  question  is  a  new  one  in  Maryland^ 
and  turns  upon  the  construction  of  a  single  clause  of  Francis  Tolson's 
will,  viz :  the  request  of  the  testator  that  his  seven  sons  should  take 
care  of  their  brother  John  and  his  family. 

The  intention  of  the  testator  is  to  be  regarded.  The  Court  will  exe- 
cute it.  The  testator  meant  something  by  this  devise.  He  had 
made  provision  for  his  other  sons,  and  requests  them  to  take  care  of 
their  brother  John.  The  bill  is  demurred  to.  Hence  its  allegations 
are  admitted.  John  and  his  family  are  destitute.  Then  what  was 
the  design  of  the  testator  in  making  this  bequest  ?  Not  the  mere 
form  of  a  charity;  but  the  devise  confessed  the  pecuniary  ability  to 
take  care  of  his  brother — to  keep  him  from  want — to  furnish  the 
necessaries  of  life,  and  not  throw  him  on  the  cold  charity  of  the 
world. 

Words  of  request,  desire,  hope,  are  modes  of  devising,  and  ac- 
companied with  suflQcient  property,  are  construed  to  be  a  trust.  Jer. 
Jurisp.  98.    Three  things  must  concur;  the  object  must  be  certain; 
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these  words  of  desire  and  recommendation  in  a  will,  are  constraed 
always  a«  a  trust.  A  duty  coupled  with  property  sufficient  to  dis- 
charge that  duty,  creates  a  trust.  The  words  here  are  sufficient  for 
that  purpose.  Tibbitts  vs.  TibbitU,  19  Ves.  J.  656;  Hill  vs.  Bishop  of 
London^  1  Atk.  610;  1  Rma.  511,  {note.) 

'  The  2d  inquiry  is,  who  are  the  objects  of  the  testator's  bounty  T 
John  Tolson  and  his  family.  The  words  of  recommendation  must  be 
applied  to  persons  sufficiently  designated,  as  well  as  to  objects.  The 
addition  of  John's  family  does  not  render  the  devise  uncertain. 
John  was  bound  to  take  care  of  his  family.  To  that  duty  he  was 
unequal;  and  the  testator  meant  to  impose  the  same  duty  on  his 
brothers,  which  law  and  nature  imposed  on  John. 

•The  term  family  in  a  will  means  children.  Preston  on 
■'^"^  Leg.  210;  1  Eoper^  119.  The  term  relation  is  more  extensive 
than  family.  Crntoys  vs.  Colman^  9  Ves.  319;  Grant  vs.  Lyman^  3 
Cond.  E.  G.  B.  672. 

Wills  are  to  be  considered  according  to  the  acceptation  and  mean- 
ing of  the  terms  used  at  the  place  of  making  the  will,  John  and  his 
familv  mean  John  and  his  children. 

3.  Is  the  property  on  which  the  devise  is  to  operate,  sufficiently 
>certain.  Jer.  Eq.  99 ;  1  Buss.  509.  To  take  care  of,  is  as  certain  as 
to  provide.  Gowp.  Ghan.  Ill,  115.  When  the  objects  and  subjects 
of  the  devise  are  certain,  words  of  recommendation  are  construed 
to  be  terms  of  direction.    John  vs.  Stoops  et  al  b  H.db  J,  430. 

Duckettj  for  the  appellants,  in  consequence  of  the  indisposition  of 
his  colleague,  informed  the  Court  that  he  would  rely  to  maintain  the 
proposition  that  words  of  request  in  a  devise,  constituted  a  trust 
when  found  in  connexion  with  objects  and  subjects  that  were  certain, 
on  Gary  vs.  Gary^  2  Sch.  and  Lef,  190 ;  Ead^  vs.  Eade  o/nd  others,  5 
Mad.  77,  118 ;  1  Bro.  G.  B.  489 ;  2  lb.  226 ;  2  Bop.  Leg.  297.  That 
he  would  rely  on  the  same  authorities  to  show  the  certainty  of  the 
persons  alluded  to  under  the  designation  of  family. 

That  the  import  of  the  words  to  take  care  of,  would  be  found. 
Smith  vs.  Kuislcern,  4  J.  G.^B.  10;  Foley  vs.  Barry j  7  Gon.  E.  C.  B. 
299,  303;  J&r.  Eq.  102;  Judd  vs.  Pratt,  13  Ves.  176;  Defflesvs.  Gold^ 
Schmidt,  1  Mer.  417.  Eules  for  the  construction  of  wills.  Jer.  Eq.  54. 
Heira-at-law  not  to  be  disinherited  but  by  express  provision  of  the 
will.  Kellett  vs.  Kellett,  1  !Ball  and  Beatty,  541 ;  Pickering  vs.  Lord 
Stamford,  3  Ves.  J.  492,  493 ;  Grestvell  vs.  Lawson,  1  O.  i&  J.  248. 

Tuck,  for  the  appellees.  1  and  2.  The  first  and  second  points  may 
be  considered  together.  They  affirm  that  the  subject-matter  of  con- 
troversy is  not  within  the  jurisdiction  of  any  Court ;  and  that 
1®^  the  •  clause  in  the  will  of  Francis  Tolson,  under  which  the 
appellant's  claim  does  not  create  a  trust  in  their  favor.  These  points 
present  for  consideration  the  true  construction  of  the  whole  will,  and 
more  especially  of  that  part  on  which  the  present  claim  depends, 
when  taken  alone,  and  apart  from  anything  that  may  be  collected 


TOLSON  ET  AL.  V8.  TOLSON  et  al.— 10  G.  &  J.       Ill 

for  or  against  the  claim,  from  the  context.  This  is  the  fairest  aspect 
for  the  appellants  in  which  their  case  presents  itself.  The  bill  goes 
altogether  upon  the  ground  that  a  trust  was  created  for  the  com- 
plainant's support  and  maintenance,  and  that  it  is  a  charge  upon  the 
estate  devised  to  the  appellees.  It  is  either  a  trust  or  mere  naked 
power,  because  words  of  recommendation,  desire,  &c.  have  never 
been  construed  as  passing  a  devise.  They  operate,  if  at  all,  only  as 
constructive  trusts.  If  the  words  import  any  discretion  in  the  per- 
sons to  whom  they  are  directed,  to  act  or  not  to  act,  according  to  the 
suggestions  of  the  will,  they  are  not  imperative.  And  the  whole 
case  rests  upon  this  distinction.    2  Sug,  on  Powers^  174. 

What  constitutes  a  trust  f  Sufficient  words — that  is,  words  shew- 
ing a  plain  and  unequivocal  intention  imperatively  to  raise  a  trust. 
Certainty  in  the  person  to  enjoy  the  trust,  and  certainty  as  to  inter- 
ests of  the  cestui  que  trusty  and  as  to  the  property  on  which  the  trust 
is  raised,  or  by  which  it  must  be  supported.  These  ingredients  are 
more  shortly  stated  in  one  of  the  cases,  as  the  ^^  intention,  the  object 
and  the  subject."    3  Grusi  Dig.  200,  ch.  10,  Title  Devise, 

It  may  be  remarked  that  the  will,  taken  as  an  entire  instrument, 
negatives  the  idea  of  charging  any  thing  for  John  Tolson's  benefit, 
upon  the  property  devised  to  the  appellees,  and  shews  most  clearly 
that  they  of  all  others  named  in  the  will,  were  the  objects  of  the  tes- 
tator's peculiar  regard.  It  may  also  be  observed  that  the  words  <^  I 
request  my  seven  sons,"  &c.  (under  which  this  claim  is  made,)  con- 
stitute a  separate  and  distinct  sentence,  and  form  no  part  of  the  pre- 
vious devise  to  the  appellees.  This  circumstance  is  relied  upon  in 
some  of  the  cases  where  the  fact  was  as  it  is  here,  and  made  the 
ground  of  the  decision.  There  is  nothing  to  shew  that  •  this  -  ^ 
charge  was  created  or  intended  to  be  created  against  the  ap-  *  "^ 
pellees,  ^^in  consideration  of  the  benefits  they  derived  under  the 
will,"  as  stated  in  the  bill  of  complaint.  If  these  words  be  taken 
alone,  they  are  not  the  ground  of  any  claim  in  behalf  of  the  com- 
plainants; but  an  attempt  is  then  made  to  connect  them  with  the 
previous  devise  to  the  appellees,  so  as  to  charge  their  property  with 
the  trust.  This  cannot  be  effected  without  doing  violence  to  the  lan- 
guage and  the  grammatical  construction  of  the  will.  There  is  no  ne- 
cessary legal  connection  or  dependence  between  the  devise  to  the 
appellees  and  the  words  of  request;  and  it  is  not  competent  for  the 
Court  to  expunge  or  insert  a  word  or  comma  for  the  purpose  of  giv- 
ing a  construction  to  the  will  that  it  will  not  bear  without  such  alter- 
ation. 1  Buss.  509.  And  a  trust  will  not  be  declared  upon  such 
words  as  these,  where  such  a  decision  would  violate  the  general  in- 
tent of  the  testator,  or  be  inconsistent  with  the  previous  devises  of 
the  property  on  which  the  trust  is  made  to  depend. 

The  first  objection  to  the  present  claim  is  that  the  term  '^  family  " 
is  too  uncertain  to  indicate  the  persons  to  be  benefited — even  ad- 
mitting the  imperative  character  of  the  words  and  the  certainty  of 
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the  property.    This  objection  of  course  does  not  apply  to  John  Tolson. 
This  term  in  ordinary  acceptation  means  one's  ^'  household ;"  ^^  all 
:  within  his  walls,"  including  ^'  wife,  children  and  servants,"  and  all 

l  under  the  control  and  direction  of  one  head  or  master.    It  cannot  be 

contended  that  the  testator  designed  to  use  the  words  in  that  sense. 
Such  a  construction  might  charge  upon  these  appellees  the  support 
of  all  whom  John  Tolson  might  choose  to  take  under  his  protection 
as  members  of  a  common  household.  It  has  no  legal  or  technical  signifi- 
nification.  It  must  here  derive  all  its  force  from  the  context,  as  in  all 
the  cases  where  any  legal  meaning  has  been  attached  to  it.  It  does  not 
ex  vi  termini  refer  to  the  father,  wife  or  children.  It  has  been  held 
to  denote  the  "heir-at-law,"  "next  of  kin,"  "relations;"  and  only  in 
one  case  has  it  been  construed  as  including  the  "father;"  in  none  as 
including  the  "mother;"  *  whereas  in  some  cases  it  has  been 
'-^^  adjudged  to  be  uncertain,  and  the  alleged  trust  defeated  on 
that  ground.  Bevan  vs.  Patehj  8  Ves.  604 ;  MoLaroHi  vs.  Beuion^  5 
Yes.  159 ;  Doe^  on  demise  of  Chatanaz  vs.  Smithy  5  M.  and  S,  126, 
are  the  only  cases  where  children  have  been  allowed  to  take  un- 
der the  term  "  family ;"  and  in  those  cases  there  was  something  to 
be  gathered  from  the  rest  of  the  will  to  shew  that  children  were 
meant  by  the  testator.  The  word  <'  family,"  was  not  held  to  mean 
children,  proprio  vigor e. 

In  Harlan  vs.  lYigg^  1  B.  C,  C.  142 ;  2>o«,  on  demise  of  Hayter  vs. 
Joinvilkj  3  Uastj  172 ;  Sale  vs.  Moore,  1  Simons,  532 ;  2  Cond.  Ch. 
Rep.  266,  this  term  was  decided  to  be  too  indefinite,  and  the  parties 
claiming  took  nothing.  In  Wright  vs.  AthinSj  cited  on  the  other  side 
from  17  Ves.  255,  it  was  decided,  at  first,  that  a  trust  arose  for  the 
"  family."  But  on  appeal  that  case  was  reversed  by  the  Lord  Chan- 
cellor, and  the  (decree  of  reversal  was  afterwards  afiirmed  by  the 
Lords.  See  same  case  in  1  Vea.  and  Bea,  313,  and  quoted  in  Sale  vs. 
Moore,  1  Simons,  532.  In  all  the  cases  where  persons  have  been  per- 
mitted to  take  as  the  '^  family,"  the  intention  of  the  testator  was 
presumed  from  the  rest  of  the  will.  Apply  that  test  to  the  case  at 
bar,  and  the  Court  will  find  that  the  appellants  for  their  designation 
as  the  persons  meant  by  the  will,  must  rely  solely  on  the  force  of  the 
single  term  "family."  The  weight  of  authority,  the  reason  of  the 
decisions,  and  the  whole  tenor  of  the  will  concur  in  rejecting  the 
pretensions  of  John  Tolson's  wife  and  children,  as  the  [persons  con- 
templated by  the  testator. 

The  second  objection  presented  by  the  1st  and  2d  points,  is  founded 
on  the  uncertainty  in  the  description  of  the  interest  intended  to  be 
conferred  on  the  appellants.  The  whole  residue  of  the  real  and 
personal  estate,  after  deducting  some  inconsiderable  bequests,  is  de- 
vised in  express  terms  to  the  appellees  by  name.  It  is  admitted 
in  the  bill  of  complaint,  that  no  specific  property  was  devised  to  the 
appellants.  But  it  is  said  that  the  "  request  that  the  seven  sous 
should  take  care  of  John  Tolson  and  his  family,"  imposes  on  them 
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the  •  doty  of  providing  for  their  support  and  maintenance,  -  ^^ 
and  that  this  is  a  charge  upon  the  real  and  personal  property  '-^^ 
devised  to  them.  There  must  always  be  something  certain  to  sup- 
port a  trust,  as  well  as  a  certain  interest  to  be  enjoyed  by  the  per- 
sons for  whom  the  trust  property  is  held.  Here  the  property  is 
devised  in  fee.  The  appellees  have  an  absolute  legiil  estate  in  the 
devise  to  them ;  and  this  charge  cannot  be  allowed  unless  the  Court 
are  prepared  to  say  that  it  was  the  design  of  the  testator  that  they 
should  hold  the  property  subject  to  this  incumbrance,  and  only  for 
the  purpose  of  executing  the  trust  reposed  by  the  will.  If  the  first 
devisees  (the  appellees)  have  any  power  of  disposing  of  the  residue 
devised  to  them,*  or  of  diminishing  the  amount  or  value  of  the  prop- 
erty by  which  the  charge  is  supported,  then  it  is  not  a  trust,  but  a 
mere  ix)wer,  which  they  may  execute  or  not  as  they  choose.  By  the 
subject  being  certain  is  meant  where  the  whole  property  must  remain 
entire  in  the  first  taker.  Where  he  has  the  power  of  disposition,  it 
is  uncertain.  2  Mad.  Ch,  7 ;  Jeremy^s  Eq.  98.  This  is  the  result  of  all 
the  decisions.  In  no  case  of  a  devise  in  fee,  has  a  trust  been  sus- 
tained on  words  of  recommendation,  where  there  was  not  a  plain 
construction  that  the  testator  designed  only  a  limited  estate  to  the 
first  taker.  Mason  vs.  Limbray,  cited  in  Vernon  vs.  Vemonj  Amb.  4; 
Bales  vs.  England,  Pre.  Ch.  200;  Harding  vs.  Olynn,  1  Atk.  468;  Mas- 
9€y  vs.  Sherman,  Amb.  520 ;  Nowlan  vs.  Nollegan,  1  Br.  C\  C.  489 ; 
Pierson  vs.  Oamet,  2  Br.  C.  C.226',  8  Ves.  573;  10  Ves.  536;  1  Turner, 
162;  Malin  vs.  Keighly,  2  Ves.  Jr.  333,  529;  Brown  vs.  Higgs^  4  Ves. 
708;  5  Ves.  495;  Birch  vs.  Wade,  3  Vea.  and  Bea.  198;  Tibbitts  vs. 
TibbittSj  18  Ves.  656;  1  Jacob,  317;  Prevost  vs.  Clark,  2  Mad.4t5S', 
Cuyiciss  vs.  Coleman,  9  Ves.  319 ;  Forbes  vs.  Ball,  3  Merrivale,  437 ; 
Harwood  vs.  West,  1  Sim.  and  Stu.  387;  2  Sug.  on  Powers,  111.  In 
many  of  the  books  the  trust  has  been  repudiated  on  the  very  ground 
that  the  whole  beneficial  interest  passed  to  the  first  taker,  and  that 
trust's  by  implication  cannot  be  sustained  where  he  possesses  any  ex- 
press or  implied  power  •  of  diminishing  the  fund.  Cunliffe  vs. 
Gunliffe;  Marlin  vs.  Keighly,  2  Ves.  532;  Kirkbankvs.  Hudson,  '-^^ 
7  Price,  212;  3  Eng.  Exch.  Rep.  30;  Wynn  vs.  Hawkins,  1  Br.  C.  C. 
179 ;  Sale  vs.  Moore,  2  Cond.  Ch.  Rep.  269 ;  Meredith  vs.  Hineage  et  al. 
2  Cond.  Ch.  Rep.  270 ;  Strange  vs.  Barnard,  2  B.  C.  C,  586 ;  Pushman 
vs.  Filliter,  3  Ves.  7 ;  Bland  vs.  Bland,  2  Cox  Cases,  349 ;  Wilson  vs. 
Major,  11  Ves.  205;  Flanders  vs.  Clark,  1  Ves.  Sen.  9;  Wright  vs.  At- 
kins, 17  Ves.  255  ;  1  Vea.  and  Bea.  313 ;  Fade  vs.  Fade  et  al.  5  Mad. 
77;  Abrahams  vs.  Almans,  1  Russ.  509. 

From  an  examination  of  the  cases  this  result  is  *'  clearly  deduci- 
ble,"  that  if  the  whole  will  exhibits  any  presumptive  evidence  of  the 
testator's  intention  to  bestow  an  absolute  interest  on  the  first  taker, 
the  trust  by  implication  cannot  be  enforced ;  and  that  such  an  inten- 
tion may  be  inferred  from  an  express  or  implied  power  of  disposi- 
tion ;  from  the  nature  of  the  property,  the  terms  of  the  particular 
8  10  a.  &  J. 
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devise,  and  of  the  whole  will ;  and  that  where  the  interest  of  the 
first  taker  is  prima  facie  absolute,  the  subsequent  words  must  be 
very  strong,  to  authorize  the  Courts  to  divest  it,  and  they  will  not 
infer  that  the  testator  intended  to  take  away  what  was  previously 
given,  or  to  create  charges  thereon  inconsistent  with  it«  enjoy- 
ment. 

But  even  if  the  testator  designed  that  the  appellees  should  take 
their  property  in  trust,  the  extent  and  character  of  the  interest  of 
the  appellants  are  not  sufficiently  defined  in  the  will.  The  words 
*'  take  care  of"  can  have  no  legal  signification  unless  there  be  some- 
thing in  the  will  to  show  what  services  the  testator  designed  should 
be  performed  towards  John  and  his  family.  Did  he  mean  that  the 
appellees  should  take  care  of  them,  although  they  might  be  able  to 
take  care  of  themselves?  Was  this  protection  to  extend  to  the 
expense  of  their  education  as  well  as  food  and  clothing  f  Or  was  it 
not  rather  to  be  confined  to  the  emergency  of  their  becoming  help- 
less and  unable  to  maintain  themselves  f  Does  it  appear  how  long 
1  Afi  ^^^^  support  was  to  be  extended  to  them  f  *  Has  it  any  limit 
"■^^^  as  to  extent  or  duration  by  the  terms  of  the  will!  and  if  not, 
can  this  Court  affix  any  confines  to  so  general  a  request  f  The  plain 
and  obvious  import  of  these  words  is  this,  that  the  appellees  should 
not  allow  their  brother  John  and  his  family  to  suffer — they  are 
recommended  to  their  brotherly  care  and  regard,  for  reasons  best 
known  to  the  testator  himself,  in  the  confidence  that  the  kindest 
offices  would  be  extended  towards  them  so  long  as  their  condition 
might  require  aid  at  the  hands  of  others.  But  no  right  was  intended 
to  be  created  in  them,  to  call  on  any  Court  to  enforce  the  perform- 
ance of  these  offices  as  a  trust,  chargeable  on  the  entire  estate  of 
the  appellees. 

But  if  the  object  and  the  subject  are  sufficiently  defined,  the 
words  '^I  request,"  &c.  considered  in  connection  with  the  context, 
and  according  to  the  meaning  of  the  decisions,  do  not  raise  a  trust. 
Many  of  the  cases  referred  to  before,  show  that  this  is  always  a  ques- 
tion of  intention  to  be  collected  from  the  whole  will,  that  these  trusts 
are  not  the  subject  of  any  peculiar  rule,  but  as  in  all  other  devises, 
the  intention  of  the  testator  must  govern.  The  rule  upon  this  sub- 
ject is  stated  in  6  Cruisi  Dig.  200.  It  is  contended  that  where  the 
object  and  subject  are  certain,  the  words  are  always  imperative,  and 
create  the  trust.  This  is  not  so.  In  Bredinow  vs.  Moore^  2  Ves.  031, 
the  Court  disregarded  the  object  and  subject,  although  clearly  ascer- 
tained, and  decided  according  to  the  intention  of  the  testator  col- 
lected from  the  whole  will.  And  so  in  Meredith  vs.  Henniage  and 
Walker,  2  Cond.  Ch.  Rep.  282.  In  Malin  vs.  Keighly,  2  Ve8.  535,  Lord 
Alvanley  has  stated  the  rule  as  largely  as  the  appellants  can  desire 
'Hhat  where  the  object  and  subject  are  certain,  the  trust  must  be 
implied,  unless  the  testator  manifest  a  contrary  intent."  On  the  con- 
trary, we  contend  that  although  the  i)ersons  to  take,  and  the  prop- 
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«rty  be  certain,  words  of  recommendation,  &c.  are  not  imperative, 
bat  of  necessity  impart  a  discretion  in  the  person  to  whom  they  are 
addressed,  and  an  intention  to  create  the  trnst  appearing,  the  will 
alone  can  control  the  exercise  of  that  discretion.  The  *  cases  ^  ^^ 
are  all  referred  to  in  2  Story* 8  Eq.  329,  and  Lord  Alvanly's  1®® 
opinion  is  quoted,  bat  the  learned  commentator  states  the  rale,  as 
we  say  it  shoald  be  applied  here,  as  the  resalt  of  all  the  late  cases. 
Lord  Eldon,  in  many  cases  of  the  kind  before  him,  took  occasion  to 
express  his  regre.t  that  the  old  decisions  had  gone  so  far,  and  that 
the  tendency  of  the  more  modern  was  against  the  creation  of  sach 
charges  apon  mere  words  of  desire,  &c.  In  one  of  his  decrees,  he 
says,  that  the  Judge  who  pronounced  the  first  of  these  decisions 
made  a  will  for  the  testator;  the  late  cases  are  coming  back  to  the 
rale,  that  the  Court  will  look  at  the  whole  will  for  the  intention  of 
the  testator  as  their  guide. 

Assuming  this  to  be  the  correct  doctrine,  is  there  any  thing  in  the 
will,  looking  at  the  general  intention,  which  can  aid  these  words.  If 
there  be  any  trnst  at  all  in  the  will,  this  is  the  only  one.  All  the 
other  dispositions  operate  as  direct  devises.  We  might  even  take 
the  rule  as  stated  by  the  other  side,  and  rely  upon  the  whole  will  as 
showing  that  no  trust  was  intended.  We  might  refer  to  the  techni- 
-cal  manner  in  which  the  other  devises  are  framed,  to  the  apt  words 
used  to  create  the  conditions  to  be  performed  by  Semmes,  the  charge 
in  favor  of  the  widow,  and  the  designation  of  the  particular  funds 
oat  of  which  the  specific  bequests  are  directed  to  be  paid.  But  if 
the  tests  be  applied  as  prescribed  by  Judge  Story,  how  can  the  trust 
be  established  ?  They  must  rely  upon  implication.  They  are  com- 
pelled to  invoke  the  Court  to  frame  some  pretext  on  which  such  a 
design  may  be  predicated.  And  what  must  be  this  implication  f  It 
mast  amount  almost  to  express  words.  In  Wilkinson  vs.  Adan^  1 
Vea.  &  Bea.  465,  Lord  Eldoa  has  said  that  necessary  implication  im- 
ports, not  natural  necessity,  but  so  strong  a  probability  of  intention 
that  an  intention  contrary  to  that  imputed  cannot  be  supposed.  It 
approaches  so  close  to  natural  necessity  that  the  Chancellor  excepted 
that,  as  the  only  remove  between  a  meaning  by  implication  and  a 
meaning  by  the  undoubted  import  of  words.  Cannot  we  suppose  a 
different  intention  in  this  case,  from  that  set  up  by  the  *  appel-  ^  ^^ 
lants,  without  doing  violence  to  the  will  f  In  other  words,  ■■■  • " 
where  is  that  strong  probability  of  intention,  approaching  to  natn- 
lal  necessity,  which  excludes  any  other  intention  than  the  one  im- 
puted by  them  t  K  there  be  any  one  purpose  most  apparent  in  this 
will,  it  is  the  design  to  promote  and  advance  the  appellees.  It  may 
be  implied  by  a  strength  of  construction  amounting  almost  to  natu- 
ral necessity.  It  is  written  in  italics  on  the  very  face  of  the  instru- 
ment, and  yet  if  any  thing  be  due  the  appellants,  they  may  enforce 
their  claim  to  the  whole  value  of  the  residue  devised  to  the  appel- 
lees, and  may  even  exclude  them  from  all  participation  in  any  actual 
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benefit  under  the  will,  unless  there  should  be  a  balance  after  they 
shall  have  ^^  taken  care  of"  John  and  his  family.  As  to  all  others  he 
has  a  will  to  be  executed,  but  as  to  the  appellants  he  has  only  a 
request  to  make;  yet  we  are  now  told  that  this  mere  request  is  more 
powerful  than  his  express  commands.  And  this  duty  of  takingcare 
of  a  man  and  his  family  is  imposed  on  seven  sons,  three  of  whom 
are  minors,  unable  to  take  care  of  themselves.  The  Court  must  find 
that  this  power  is  given  to  the  sons,  and  put  upon  them  as  a  duty, 
which  they  are  obliged  to  perform,  and  that  they  take  an  interest 
sufficient  to  enable  them  to  discharge  it,  else  they  cannot  sustain  the 
trust.    This  leads  to  the  3d  point. 

3d  point. — That  the  case  made  by  the  bill  does  not  show  that  the 
complainants  are  entitled  to  relief.  It  is  not  averred  that  the  prop- 
erty devised  to  the  seven  sons  is  sufficient  for  the  discharge  of  all 
the  trusts,  to  wit:  the  appellants,  the  children  of  Middleton  and 
Gallis.  If  they  are  not  enabled  by  the  will  to  discharge  the  requests, 
it  is  a  mere  power,  and  no  trust.    Per  Lord  Eldon,  8  Ve8.  574. 

The  only  averment  on  this  point  is,  that  we  have  received  a  large 
amount  of  property.  Who  has  the  first  claim  to  the  use  of  the 
property,  the  appellants  or  appellees  f  Are  the  former  or  the  latter 
to  be  postponed  T  It  may  be  assumed  that  as  they  are  all  sons,  the 
appellees  were  to  come  in  equally  with  John.  This  is  one  of  the 
arguments  in  behalf  of  John.  Before  then  they  can  take  all  for  the 
^  ^  support  of  John,  must  it  •  not  appear  that  there  is  enough  for 
•■•*  ourselves  as  well  as  John!  And  if  not  enough  for  all,  a 
ratable  proportion  is  all  that  equity  would  allow  him. 

It  does  not  appear  that  the  appellants,  are  in  a  situation  to  need 
the  care  of  any  person.  They  say  they  are  in  the  most  abject  pov- 
erty. By  whose  fault t  by  what  means f  by  misfortune!  by  in- 
firmity f  or  by  idleness  f  If  it  appeared  that  they  were  in  a  condi- 
tion to  procure  necessaries  by  ordinary  industry  and  diligence,  would 
the  Court  compel  the  appellees  to  support  them  ?  '  They  should  at 
least  shew  that  they  deserve  the  aid  of  a  Court  of  equity.  If  this 
claim  is  made  a  charge  on  the  property  of  the  appellees,  it  imputes  to 
the  testator  an  intention  to  make  them  the  servants  of  John  and  bis 
family,  whom  he  would  not  trust  with  any  part  of  his  estate,  and  the 
annual  contributions  thus  levied  on  the  resources  of  the  appellees  and 
their  families,  will  be  nothing  less  than  premiums  offered  for  the 
habits  of  idleness  in  which  a  man  who  knows  that  another  must 
support  him  is  too  prone  to  indulge,  and  by  his  own  example  te  en- 
courage in  his  family,  while  at  the  same  time  there  exists  the  same  ' 
inducement  for  them  to  continue  in  their  present  alleged  "  state  of 
abject  poverty." 

A.  Randall^  also  for  the  appellees,  insisted:  That  the  testator 
intended  his  son  John  should  have  no  part  of  his  property.  He 
insisted  upon  this,  as  well  from  the  character  of  the  devises  generally 
an4  specially,  and  the  rules  of  construction,  and  in  the  investigation 
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of  the  case,  cited :  Meggison  vs.  Moore,  2  Ves.  J.  632 ;  Pr,  in  Chan. 
201 ;  WUson  vs.  Major,  11  Ves.  J.  204 ;  Lechmere  vs.  Lavie,  7  Con. 
Ex.  C.  R.  329 ;  Demaneirlle  vs.  Crompton,  1  Fe«.  J.  356 ;  2  /Stor.  Eq. 
329;  m7A;in«r)»  vs.  uidanw,  1  Fe«.  and  £.  466 ;  6  Cru.  JHg.  175, 158; 
J^ifpton  vs.  Luptonj  2  Jo^n.  C.  JR.  614 ;  Hart  et  al.  vs.  Hart,  2  Dessau. 
67;  i!rw5«ttvs.  Murray,  5   Ves.  Jr.  157;   TfruyAtvs.  ui^Apj^n*,  17    Ves. 

266. 

2>icoA:e^  for  the  appellants,  in  reply,  cited :  Harding  vs.  Olenn,  1 
Aik.  470;  2  Fiiw.  ^a?.  709,  717;  Pushman  vs.  ^Mtter,  3  Ves.  Jr.  8,  9; 
5  Mar.  11 ;  J«r.  ^g.  98 ;  1  Bro.  C.  0.  489 ;  2  Bro.  C.  C.  230,  231,  note; 
Tibbitts  vs.  TibbiUs,  19  Ves.  665,  656 ;  10  Con.  Eng.  C.  B.  453 ;  Birli- 
field  vs.  Record,  2  /6.  271 ;  2  /Stor.  J&g.  327 ;  Lechmere,  331 ;  i/acWn- 
iton  vs.  Sewell,  1  Con.  E.  C.  R.  331 ;  Hoffman  vs.  CromweU,  6  6.  d*  J. 
161 ;  ^ade  vs.  Eade  et  al.  5  Jfad.  77 ;  2  fro.  C.  C.  226 ;  1  i^o««.  Leg. 
116, 119 ;  2  Fonb.  Eq.  334,  -Yo.  6,  361,  No.  6 ;  2  Dess.  545 ;  13  Fe«. 
176;  1  Dessaus.  542;  Pem^^ton  vs.  Park  et  al.  5  Binny,Wl,  611; 
•3  F(?«.  Jr,  9;  1  Ross,  511;  «mitA  vs.  Kuishem,  4  J.  0.  R.  10; 
t/er.  JBg.  102 ;  21  Law  Lib.  Pow.  on  Mort.  657 ;  Jer.  Eq.  53 ;  6  *  •  * 
G.  it  J.  171. 

Chahbess,  J.  delivered  the  opinion  of  the  Court.  In  looking 
through  this  will,  we  think  the  testator  designed  to  provide  for  the 
maintenance  of  John  Tolson,  his  son,  and  some  other  persons  whom 
he  designated  as  the  ^^  family  "  of  John. 

If  the  language  be  so  uncertain,  as  to  the  person  designed  to  take, 
or  as  to  the  thing  designed  to  be  given,  the  Oonrt  cannot  enforce  such 
will,  without  adding  a  devisee  or  legatee  not  named,  or  describing 
property  not  described  in  the  will. 

The  term  ^'  family,"  as  used  in  this  will,  does  not  designate,  we 
think,  any  individual  persons  with  sufficient  accuracy. 

So  far  then  as  regards  those  who  were  in  the  contemplation  of  the 
testator,  when  he  used  this  language,  the  devise  must  fail  for  uncer- 
tainty, but  this  will  not  affect  the  devise  to  John. 

The  proper  and  necessary  means  of  securing  the  execution  of  the 
testator's  intention,  to  provide  a  maintenance  for  John,  is  to  con- 
sider the  amount  necessary  for  such  maintenance,  a  charge  on  the 
testator's  lands  devised  to  his  seven  sons,  and  to  make  them  trus- 
tees for  John  Tolson. 

•  The  Chancery  Court  can  then  require  the  payment  of  such  ^  ,y  ^ 
a  sum,  as  under  the  circumstances  of  the  case  will  be  proper  ^  *  ^ 
to  compensate  for  the  maintenance  of  John  Tolson,  since  his  father's 
death,  and  secure  the  future  payment  of  an  annuity. 

A  decree  to  this  effect  will  be  signed. 

Decree  reversed,  and  cause  remanded 

for  further  proceedings. 
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Elizabeth  Comegys,  Adm'x  of  William  CoMEaTs  v8.  The 
State  of  Maryland,  use  of  Ellen  Dyckes,— December, 
1838. 

In  respect  to  non-resident  infant  defendants  to  a  bill  in  Chancery,  the  Acts 
of  Assembly  of  this  State,  have  substituted  the  publication  for  the 
summons,  in  the  discretion  of  the  Chancellor,  and  give  the  former  all 
the  efficacy  of  the  latter,  T^ithout  any  appearance  by  guardian,  (a) 

Where  the  jurisdiction  of  the  Chancellor  to  decree  upon  the  subject-matter 
of  the  bill  is  clear,  his  omission  to  comply  with  the  requisitions  of  an 
Act  of  Assembly,  would  be  error,  for  which  the  decree  might  be  re- 
versed upon  appeal,  though  such  omission  cannot  affect  the  jurisdiction 
of  the  Court. 

Nor  does  the  jurisdiction  depend  upon  the  sufficiency  or  insufficiency  of  the 
proof,  that  also  being  a  question  to  be  decided  on  appeal  by  some  of  the 
parties  to  the  suit. 

Trustees  are  generally  removed  by  proceedings  instituted  for  that  purpose;, 
but  cases  may  occur  in  which  it  would  be  proper  to  remove  a  trustee 
when  the  bill  was  filed  for  a  different  object,  though  for  an  erroneous 
exercise  of  the  power  of  removal,  the  remedy  is  by  appeal  alone,  (b) 

The  bond  of  a  trustee,  conditioned  to  invest  or  hold  the  property  or  money 
committed  to  his  care,  is  liable  for  money  in  his  hands  at  the  time  of  its 
approval  by  the  Chancellor,  and  money  paid  to  him  before,  will,  in  the- 
absence  of  evidence  to  the  contrary,  be  presumed  to  be  in  his  hands  at 
that  time. 

It  is  not  necessary  for  the  purpose  of  charging  the  bond  to  shew  an  order  of 
the  Court  for  the  payment  of  the  money  to  the  trustee— whether  given 
to  him  in  virtue  of  an  order  or  not,  the  bond  is  equally  responsible. 

The  liability  of  a  trustee  to  pay  interest  depends  upon  the  character  of  the 
trust,  and  the  circumstances  attending  its  administration.  Where  a 
trustee  holds  money  in  his  hands  for  fifteen  years,  without  furnishing 
any  account  of  the  manner  in  which  it  has  been  employed,  he  is  to  be 
treated  as  if  he  had  actually  used  the  fund,  and  consequently  charge- 
able with  interest  as  a  matter  of  right,  (c) 

^  •  Appeal  from  Baltimore  County  Court.   This  was  an  action 

■'^  •  "  of  debt,  brought  by  the  appellee  against  the  appellant  on  the 
bond  of  Joseph  Dyckes,  Matthew  French  and  William  Comegys,  the 
intestate  of  the  defendant  below.  The  bond  was  dated  21st  May, 
1818,  and  recited  that  Joseph  Dyckes  "  hath  been  appointed  by  the 

(a)  See  Rev.  Code,  Art.  65,  sec.  26;  Tomlinson  vs.  McKaig,  5  Gill,  256. 

(b)  Cited  in  Dorsey  vs.  Thompson,  87  Md.  47,  where  it  was  held  that  when 
a  trustee  under  a  will  leaves  the  State,  and  the  prospect  of  his  return  is 
remote  and  contingent,  a  Court  of  equity  may,  upon  the  application  of  the 
ceaUd  que  trusty  remove  such  trustee  and  appoint  another  in  his  stead,  being 
satisfied  that  such  removal  and  appointment  are  necessary  to  the  preserva- 
tion of  the  trust  declared  in  the  will. 

(c)  Cited  in  Dent  vs.  Maddox,  4  Md.  528;  Gott  vs.  State,  44  Md.  889.  As 
to  the  allowance  of  interest;  see  Newson  vs.  Douglass,  7  H.  &  J.  807,  note  (b)^ 
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honorable  the  Chancellor  of  Maryland,  trustee  for  Ellen  Dyckes,  wife 
of  James  Dyekes,  and  the  children  of  the  said  James  and  Ellen, 
which  they  now,  or  may  hereafter  have.  Now  the  condition,  &c. 
is,  that  if  the  above  bounden  Joseph  Dyekes,  do  and  shall  well  and 
faithfully  perform  the  trust  reposed  in  him  as  aforesaid,  and  shall 
well  and  truly  invest  or  hold  the  property  or  money  committed  to 
his  care,  in  trust  for  the  sole  and  separate  use  of  the  said  Ellen,  wife 
of  James,  during  her  natural  life,  and  afterwards  for  the  use  and 
benefit  of  all  and  every  the  child  or  childreu  which  the  said  James 
now  hath,  or  may  hereafter  have  by  the  said  Ellen,  in  equal  propor- 
tions, share  and  share  alike,  then,"  &c. 

To  a  declaration  on  the  penal  part  of  this  bond,  the  defendant 
pleaded : 

1st.  That  the  supposed  writing  obligatory  was  never  accepted  by 
the  State  of  Maryland,  otherwise  than  that  one  James  Shaw,  wrote 
upon  the  same,  the  words,  ^'  Bond  approved,  3d  August,  1818,  James 
Shaw,"  and  that  William  Kilty,  then  Chancellor  of  Maryland,  wrote 
upon  the  same,  the  words,  ^^the  above  confirmed.  Wm.  Eilty, 
Chan.  8th,  1818."  And  the  said  defendant  saith  that  neither  the 
said  James  Shaw,  nor  the  said  William  Kilty,  was  the  agent  of  the 
State  of  Maryland,  to  accept  of  the  said  bond,  or  authorized  so  to 
do ;  and  so  the  said  defendant  saith,  that  the  said  supposed  writing 
obligatory  is  not  the  deed  of  the  said  William  Comegys,  and  this, 
&c.    The  plea  was  verified  by  the  oath  of  the  defendant. 

2d.  That  the  said  Joseph  Dyekes,  hitherto,  hath  well  and  faith- 
fully observed,  performed,  fulfilled,  and  kept,  all  and  singular  the 
matters  and  things  in  the  condition  of  the  said  *  supposed  writ-  ^^ 
ing  obligatory  mentioned  and  contained,  which  he  according  -"^ «  « 
to  the  said  condition,  ought  to  have  observed,  performed,  fulfilled, 
and  kept,  and  this,  &c. 

3d.  That  no  trust  was  ever  actually  reposed  in  the  said  Joseph 
Dyekes,  and  that  no  property  or  money  was  ever  committed  to  his 
care,  in  trust  for  the  sole  and  separate  use  of  Ellen  Dyekes,  wife  of 
James  Dyekes,  during  her  natural  life,  and  afterwards  for  the  use 
and  benefit  of  all  and  every  child  or  children  which  the  said  James 
Dyekes  had  or  might  have  by  the  said  Ellen,  and  this,  &c. 

To  those  pleas  the  plaintiff  replied  as  follows : 

To  the  first  plea,  that  after  the  making  of  the  said  writing  obliga- 
tory, and  before  the  impetration  of  the  original  writ  in  this  cause,  to 
wit :  at,  &c.  the  said  writing  obligatory  was  accepted  by  the  said 
State  as  the  deed  of  the  said  William,  and  this  the  said  State  prays 
may  be  inquired  of  by  the  country,  &c.  To  the  second  and  third 
pleas,  that  after  the  making  of  the  said  writing  obligatory,  and 
before  the  impetration  of  the  original  writ  in  this  cause,  to  wit,  on 
the  23d  May,  1818,  at,  &c.  the  said  Joseph  Dyekes  received  fi  cm  a 
certain  Samuel  I.  Donaldson,  trustee  for  the  sale  of  the  property 
mentioned  in  certain  proceedings  in  the  High  Court  of  Chancery  of 
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Maryland,  wherein  Luke  Tiernah  was  complainant,  and  James 
Dyckes  and  others  defendants,  the  sum  of  $1,430.12,  for  the  use  of 
said  Ellen  Dyckes  during  her  life,  and  after  her  death  for  the  use  of 
the  children  of  the  said  Ellen  and  James  Dyckes,  which  sum  of 
money  he  the  said  Joseph,  ought  to  have  applied  to  the  use  and  for 
the  benefit  of  the  said  Ellen  during  her  life,  but  the  said  Joseph  re- 
gardless of  his  duty  as  trustee  as  aforesaid,  the  said  sum  of  money 
so  received  by  him  as  trustee  as  aforesaid,  hath  altogether  refused 
and  neglected  to  apply  to  the  use  and  for  the  benefit  of  the  said 
Ellen,  as  he  was  bound  to  do,  and  so  the  said  State  saith,  that  the 
said  Joseph  hath  not  faithfully  performed  and  executed  the  trust 
reposed  in  him  as  aforesaid,  and  this  the  said  State  is  ready  to 
verify.  ♦ 

Issue  was  joined  on  the  first  plea. 

^  *To  the  replication  to  the  second  and  third  pleas,  the  de- 

*  •  ^  fendant  rejoined,  that  the  said  Joseph  Dyckes  did  not  receive 
the  sum  of  money  in  the  said  plea  by  way  of  replication  mentioned, 
or  any  other  sum  of  money  for  the  use  of  the  said  Ellen  Dyckes 
daring  her  life,  and  after  her  death  for  the  use  of  the  said  children 
of  the  said  Ellen  and  James  Dyckes,  in  manner  and  form  as  in  the 
said  last  mentioned  plea  by  way  of  replication  is  alleged. 

Issue  was  also  joined  on  this  rejoinder. 

Exception. — At  the  trial  of  the  cause,  the  plaintiff  to  support  the 
issue  on  her  part,  gave  in  evidence  a  copy  of  the  bond  declared  on ; 
and  also  the  record  of  the  proceedings  in  Chancery  in  a  certain 
cause,  in  which  Luke  Tieman  was  complainant,  and  James  Dyckes 
and  Ellen  his  wife,  and  their  infant  children,  and  George  Schroeder, 
trustee  for  the  said  Ellen,  were  defendants.  The  object  of  the  bill, 
was  to  sell  certain  real  property,  which  James  Dyckes  had  mortgaged 
to  Luke  Tiernan,  on  the  26th  February,  1813,  and  subsequently  ag- 
signed  to  George  Schroeder,  in  trust  for  his  wife  Ellen,  for  life,  and 
al'ter  her  death  for  the  benefit  of  her  infant  children.  The  adult  de- 
fendants answered  the  bill  by  a  joint  answer,  and  submitting  to  a 
sale  prayed  that  Schroeder  might  be  discharged  from  his  trust,  and 
a  new  trustee  appointed.  The  infants  who  were  non-residents  were 
made  parties  by  publication ;  a  sale  was  decreed  on  the  6th  January, 
1818,  and  a  trustee  appointed  to  carry  it  into  effect.  On  the  3d 
March  the  trustee  reported  the  sale,  as  made  on  the  28th  February 
to  Joseph  Dyckes  for  $1,850.  This  sale  was  finally  ratified  and  con- 
firmed. On  the  16th  May,  181S,  the  auditor  of  the  Court  made  hiR 
report,  upon  the  distribution  of  the  proceeds  Of  sales;  awarding 
$1,430  to  the  use  of  Ellen  Dyckes  for  life,  with  remainder  to  her 
children.  This  account  was  confirmed,  and  Joseph  Dyckes  was  ap- 
pointed trustee  in  the  place  of  Schroeder.  Dyckes  was  ordered  to 
give  bond,  in  the  penalty  of  $2,860.  Dyckes,  with  Matthew  French 
and  William  Comeg^'s  as  his  sureties,  gave  bond,  the  2l8t  May,  1818, 
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which  was  approved  on  the  3d  August,  *  1818,  as  stated  iu  ^ 
the  defendant's  first  plea  to  this  action.  It  appeared  that  on  '^  '  ^ 
the  23d  May,  1818,  Joseph  Dyckes,  the  new  trustee  for  Ellen  and  her 
children,  passed  his  receipt  to  the  trustee  who  made  the  sale  for  the 
amount  awarded  under  the  audit  of  16th  May,  1818,  acknowledging 
in  his  receipt  that  he  had  been  appointed  trustee  for  them.  Upon 
this  proof,  the  defendant  prayed  the  Court  to  instruct  the  jury  that 
the  plaintiff  is  not  entitled  to  recover. 

Ist.  Because  the  Chancellor  had  no  authority  or  jurisdiction  to  re- 
move George  Schroeder  from  his  trust,  to  which  he  was  appointed 
by  deed,  and  appoint  a  successor,  unless  upon  a  proceeding  instituted 
for  that  purpose,  in  which  all  the  parties  interested  have  an  oppor- 
tunity of  being  heard,  and  in  the  proceeding  offered  in  eviddnce,  no 
such  opportunity  was  afforded  to  the  infant  cestuis  que  trust 

2d.  Because  the  Chancellor  had  no  authority  or  jurisdiction,  to 
require,  accept,  or  approve  a  bond,  given  under  the  circumstances 
under  which  the  bond  appears  from  the  evidence  in  the  cause  to 
have  been  given. 

3d.  Because  the  bond  was  not  approved,  or  pretended  to  be  ap- 
proved, until  after  the  money  which  is  alleged  in  the  plaintiff's 
pleadings  to  have  been  received  by  the  trustee,  had  been  actually 
paid  to  him,  and  consequently  the  money  so  paid,  was  received  by 
him  before. he  was  trustee,  and  when  he  had  no  right  to  receive  the 
same,  so  as  to  charge  the  sureties  on  his  official  [bond  as  trustee  by 
the  receipt  thereof. 

4th.  Because  the  record  given  in  evidence,  shews  a  case  wherein 
the  Chancellor  had  no  jurisdiction  to  pass  a  decree  for  the  following 
reasons,  to  wit : 

1st.  Because  the  infant  defendants  in  the  cause  contained  in  the 
said  record  were  not  summoned,  and  did  not  appear  by  guardian  in 
the  manner  prescribed  by  the  Act  of  Assembly  iu  such  case  made 
and  provided. 

2d.  Because  the  said  record  is  of  a  cause  of  which  a  foreclosure  or 
sale  of  land  is  applied  for,  in  which  infants  were  interested,  and  a 
decree  for  the  sale  of  said  lands  *  made,  although  no  bond 
was  given  to  refund  to  the  said  infants  the  whole  or  any  por-  *^" 
tion  of  the  money  raised  by  such  sale,  in  case  the  said  infants,  within 
one  year  after  their  arrival  at  age,  should  make  appear  to  the  satis- 
faction of  the  Chancellor  that  there  was  fraud  in  obtaining  the 
mortgage  deed,  or  that  no  deed  was  really  executed,  or  that  the  debt 
claimed,  or  so  much  as  decreed  to  be  paid,  was  not  really  due,  or  any 
bond  which  was,  or  was  intended  to  be,  a  compliance  with  the  pro- 
visions of  the  Act  of  1785,  fh.  72,  sec.  2. 

3d.  Because  no  proof  was  offered  in  said  cause  of  the  complainant's 
debt. 

Which  directions  the  Court  refused  to  give.  The  defendant  ex- 
cepted. 
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The  defendant  then  moved  the  Court  to  instract  the  jary,  that  the 
plaintiff  is  not  entitled  to  the  principal  sum  of  $1,430.12,  bat  is 
merely  entitled  to  the  income  or  revenue  accruing  from  said  sum  of 
$1,430.12,  up  to  the  institution  of  the  suit. 

The  plaint iff'u  counsel  then  moved  the  Court  to  instruct  the  jury, 
that  the  plaintiff  is  entitled  to  their  verdict,  for  the  amount  of 
arrearages  of  income  on  the  fund  received  by  Joseph  Dyckes,  due 
at  the  time  when  this  suit  was  brought,  with  interest  on  each  in- 
stalment of  annual  income  from  the  day  it  became  due  until  this 
time. 

The  defendant's  counsel  prayed  the  Court  to  instruct  the  jury,  that 
they  may  find  such  an  amount  of  interest  as  they  may  deem  it  proper 
to  allow  against  the  defendant,  in  view  of  the  lapse  of  time  since  the 
bond  in  suit  was  given,  and  of  the  absence  of  all  proof  to  shew  any 
demand  made  by  the  plaintiff  on  the  principal  or  sureties  for  the 
payment  of  said  income  or  revenue,  from  the  date  of  said  bond  until 
the  writ  in  this  case  was  impetrated. 

The  Court  [Pxjbviance,  A.  J.]  refused  the  said  last  mentioned 
prayer  of  the  defendant,  and  granted  the  prayer  of  the  plaintiff. 
The  defendant  excepted  to  the  refusal  of  the  Court  to  grant  her  said 
prayers  above  stated  to  have  been  refused,  and  to  the  granting  by 
the  Court  of  the  said  prayer  of  the  plaintiff. 

The  verdict  and  judgment  of  the  Court  below  being  for  the  plain- 
tiff, the  defendant  prayed  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Ab- 

GHEB  and  DOBSEY,  JJ. 

D.  Stewart  and  H.  D.  UvanSj  for  the  appellants. 

Olenn^  for  the  appellees,  referred  to  the  Acts  of  1790,  ch.  38,  sec.  2, 
3,  and  1799,  ch.  79,  sec.  4;  •  10  Law  Lib.  94 ;  Lainson  vs.  Tre- 
l*-*  mere,  1  Adol  and  Mlis,  792;  28  Serg.  and  Low.  219;  SkeUe^ 
vs.  Wright,  Witless  Rep.  9 ;  Hosier  vs.  Searle^  2  Boss,  and  PuU.  299  ^ 
Lee  vs.  Stone,  5  O.  (&  J.l',  Ringgold  vs.  Ringgold,  IJI.  d:  O.ll;  Ra- 
phael  vs.  Boehm,  11  Ves.  92,  104 ;  O^Keefe  vs.  Jones,  13  Ves.  412. 

Abgheb,  J.  delivered  the  opinion  of  the  Court.  It  is  contended, 
that  the  bond  upon  which  this  suit  has  been  brought,  is  void  for 
want  of  jurisdiction  in  the  Chancery  Court  to  decree  in  the  cause,  or 
to  appoint  a  trustee  in  the  place  of  the  former  trustee,  Mr.  Schroe- 
der. 

As  to  the  decree,  it  is  contended,  that  the  Chancery  Court  had 
not  jurisdiction  of  the  persons  of  the  infant  defendants,  as  they  had 
not  been  summoned.  In  answer  to  this  objection,  it  is  only  neces- 
sary to  say,  that  the  infant  defendants  appear  from  the  records  to 
have  been  non-residents,  and  the  Acts  of  Assembly  have  substituted 
the  publication  in  place  of  *  the  summons,  at  the  discretion  of 
*^**  the  Chancellor,  and  give  the  former  all  efficacy  of  the  latter^ 
without  any  appearance  by  guardian. 


COMBGY8  V8.  THE  STATE.— 10  G.  &  J.  12a 

It  is  seooDdly  objected,  that  the  GhaDcellor  had  no  jarisdiction, 
because  no  bond  was  taken,  to  refund  to  the  infants  the  amount  of 
the  purchase  money,  in  case  of  a  sale,  should  the  infants  within  one 
year  after  arrival  at  age,  make  appear  to  the  Chancellor,  that  the 
mortgage  was  obtained  by  fraud,  or  that  no  deed  was  executed,  or 
that  the  money  secured  by  it,  or  so  much  aa  was  claimed,  was  not 
due,  in  compliance  with  the  Act  of  1785,  ch.  72,  sec  2.  The  juris- 
diction of  the  Chancellor  was  clear  and  undisputed,  to  decree  upon 
the  subject-matter  of  the  bill,  and  npon  its  being  filed,  and  parties 
made,  his  jurisdiction  at  once  attached,  and  if  this  wei-e  a  case  re- 
quiring a  refunding  bond,  the  failure  of  that  officer  to  comply  with 
the  requisition  of  the  law,  would  have  been  error,  for  which  the  de- 
cree might  have  been  reversed,  but  in  no  manner  affected  the  juris- 
diction of  the  Court. 

Again,  it  is  urged  against  the  jurisdiction,  that  no  proof  whatever 
was  taken  of  the  claim ;  whether  there  is  any  proof,  or  sufficient 
proof  to  support  the  allegations  of  a  bill,  is  always  a  question  to  be 
decided,  on  appeal  taken  by  some  of  the  parties  in  the  suit.  It  is 
not  the  proof  which  gives  jurisdiction,  but  the  subject-matter  of  the 
bill,  and  nature  and  character  of  the  claim.  The  juiisdiction  of  the 
Chancery  Court  appointing  the  trustee,  and  in  taking  and  approv- 
ing the  bond,  has  been  questioned  on  account  of  the  character  of  the 
proceedings  in  which  the  appointment  was  made. 

Trustees  are  generally  removed  and  others  substituted  by  original 
proceedings,  filed  for  that  purpose.  Cases  may  often  occur  where 
they  may  be  removed  without  such  special  proceedings,  and  in  the 
record  of  Chancery  proceedings  offered  in  evidence  in  this  cause, 
there  being  proper  parties  before  the  Court,  and  all  the  cestuis  que 
trust  before  the  Court,  circumstances  might  occur  where  it  would  be 
clearly  the  duty  of  the  Court  to  substitute  a  trustee.  As  if  it  had 
been  proved,  after  the  trust  fund  had  been  converted  into  money, 
*  that  the  original  trustee  had  removed  from  the  jurisdiction  ^  ^. 
of  the  State,  or  the  United  States,  that  he  was  entirely  un-  *^* 
worthy  of  trust,  and  to  make  a  stronger  case,  had  become  so,  after 
the  execution  of  the  grantor's  deed,  creating  the  trust.  Such  a  case 
would  have  imperiously  demanded  the  substitution  of  a  new  trustee. 
The  existence  of  such  possible,  nay,  probable  cases,  and  the  nature 
and  character  of  the  i*edress  sought,  clearly  demonstrates  the  juris- 
diction of  the  Court.  It  is  true  there  is  no  proof  in  the  record,  that 
such  a  state  of  facts  did  exist,  but  the  absence  of  proof  does  not 
affect  the  question,  and  if  in  the  case  before  the  Court  there  was 
error  in  substituting  a  trustee,  which  we  do  not  mean  to  assert,  still 
the  remedy  was  by  appeal  alone. 

Whether  it  was  competent  for  the  defendant,  who  represents  one 
of  the  sureties  in  the  bond,  which  on  its  face  recites  the  appointment 
of  his  principal  as  trustee,  by  a  decree  of  the  Court  of  Chancery,  to 
make  such  objections,  it  is  unnecessary  for  us  to  determine,  as  we 


124  COMEGY8  vs.  THE  STATE.— 10  G.  &  J. 

think  there  is  clearly  nothing  in  any  of  the  objections  taken  to  the 
jurisdiction  of  the  Court  of  Chancery,  either  in  passing  the  original 
decree,  or  in  appointing  a  substituted  trustee,  or  in  his  taking  and 
approval  of  the  bond. 

It  is  further 'Objected  to  a  recovery  on  this  bond,  that  the  money 
was  received  by  the  principal  in  the  bond,  before  its  approval  by  the 
Chancellor,  and  before  he  was  clothed  by  its  approval,  with  the 
character  of  a  trustee.  If  the  trustee  had  in  his  hands  the  trast 
money,  at  the  time  of  the  approval,  the  bond  immediately  operated 
upon  it,  for  by  its  condition,  he  was  bound  to  take  care  of  the  fund 
committed  to  his  care,  and  as  it  was  paid  to  him  before,  we  must 
presume  in  the  absence  of  evidence  to  the  contrary,  that  it  still  re-- 
mained  in  his  hands  at  the  approval  of  the  bond. 

That  no  order  was  ever  passed  to  pny  the  money  over  to  the  trus- 
tee, cannot  affect  his  responsibility,  if  in  fact  it  was  paid.  The  ob- 
ject of  the  bond  was  to  secure  to  the  cestuis  que  trust,  the  very  sum 
which  was  paid,  and  whether  he  received  it  in  virtue  of  the  Chancel- 
1 AR,  ^^^'^  order,  or  the  voluntary  act  of  *  the  trustee  who  made  the 
'-^^  sale,  he  is  equally  responsible  upon  the  trustee's  bond.  An 
order  for  the  payment  of  the  fund,  in  Court  to  him,  was  a  matter  of 
course,  and  its  payment,  as  is  apparent  from  the  Chancellor's  orders, 
was  only  delayed  until  the  execution  of  the  bond. 

We  by  no  means  think  there  is  a  controlling  analogy  between  the 
case  of  7  E.  dt  J.  444,  and  the  present. 

In  that  case,  the  duty  of  the  trustee  was  to  sell  the  land,  and 
receive  the  purchase  money,  unless  before  a  given  day  the  mortgage 
debt  was  brought  into  Chancery.  The  trustees  never  sold  the  land, 
but  the  mortgagor  instead  of  bringing  the  money  into  Court,  as  he 
had  liberty  to  do,  paid  to  the  trustee  the  money,  who  would  acquire 
no  right  to  receive  it,  until  the  event  had  happened  directed  by  the 
decree,  the  sale  of  the  land.  But  in  the  cause  now  before  the  Court, 
by  the  express  terms  of  the  bond,  the  trustee  was  responsible  for  in- 
vesting or  holding  the  property  in  money,  committed  to  his  care  in 
trust,  for  Ellen  Dyckes,  during  her  natural  life,  and  for  her  children, 
<&c.  after  her  death ;  and  it  is  apparent  from  the  proceedings,  that 
at  any  time  after  the  payment  to  him  of  the  trust  money,  by  Donald- 
son, when  the  bond  was  approved,  that  the  Chancellor  would  have 
ratified  what  was  done,  and  the  case  would  then  stand,  as  if  at  the 
moment  the  bond  had  been  approved.  The  Chancellor's  confirmatory 
order  had  passed,  and  in  such  a  case,  the  fund  being  in  the  hands  of 
the  trustee,  (and  we  are  bound  to  believe,  there  being  no  evidence  to 
the  contrary,  that  it  remained  in  his  hands,)  the  bond  would  stand 
as  a  security  for  its  faithful  administration. 

The  right  to  take  the  bond  in  the  name  of  the  State  grows  out  oi 
the  character  of  some  of  the  possible  cestuis  que  trust,  who  could  in 
no  other  manner  have  been  so  well  secured. 


COMEGYS  V8.  THE  STATE.— 10  G.  &  J.  125 

Tfae  last  question  sabmitted  is,  whether  interest  is  chargeable,  and 
if  80,  in  what  manner. 

The  liability  of  the  trustee  to  pay  interest  must  be  determined  from 
the  character  of  the  trust,  and  the  circumstances  attending  its  ad- 
ministration. The  trust  money  came  into  the  •  the  hands  of 
the  trustee  in  the  year  1818,  fifteen  years  before  the  iustitu-  1®® 
tion  of  this  suit,  and  was  by  the  terms  of  the  trust,  to  be  held  or  in- 
Tested  for  the  use  of  Ellen  Dyckes,  the  plaintifi",  for  life,  and  after  her 
death  for  the  use  of  her  children,  born  or  to  be  bom.  As  a  faithful 
trustee,  bound  to  carry  out  the  intention  of  the  trust,  it  was  his  duty 
to  have  sought  the  aid  of  a  Court  of  Chancery  and  its  directions  with 
regard  to  the  disposition  of  the  trust  money,  and  not  have  permitted 
it  to  lay  in  his  hands  for  a  period  of  fifteen  years,  only .  serving  to 
benefit  the  trustee  himself,  by  giving  him  additional  credit  in  propor- 
tion to  the  extent  of  the  trust  fund,  while  in  the  meantime,  the  life 
of  the  cestui  que  trust,  who  during  the  whole  period  would  have  been 
entitled  to  the  fruits  of  the  fund,  was  wearing  out  without  deriving 
any  benefit  from  her  life  estate.  If  such  a  course  could  be  sanctioned 
in  a  Court  of  equity,  the  office  of  trustee  would  be  greatly  sought 
after,  the  benefit  of  trusts  enuring  to  the  trustee's  advantage,  and 
not  that  of  the  eestuia  que  trust.  No  evidence  whatever  was  ofiered 
by  the  defendant  to  shew  what  disposition  the  trustee  had  made  of 
the  trust  money.  Under  such  circumstances  the  conduct  of  the  trus- 
tee is  left  open  the  most  unfavorable  presumptions,  and  if  contrary 
to  his  duty,  he  had  the  funds  in  hands  for  so  long  a  time  without 
causing  it  to  produce  any  fruits,  or  had  used  the  fund,  he  is  equally 
liable  to  the  cestui  que  trusty  for  the  interest  which  the  fund  would 
have  yielded,  and  for  interest  on  that  sum  according  to  the  terms  of 
the  plaintiff's  prayer,  which  was  granted  by  the  Court.  By  the  terms 
of  the  trust,  Ellen  Dyckes  was  clearly  entitled  annually  to  the  inter- 
est. As  the  principal  was  reserved  for  the  use  of  her  children,  the 
trust  could  in  no  other  manner  have  been  carried  out  so  as  to  be 
beneficial  to  her,  and  subserve  the  purposes  and  intentions  of  the 
trust,  nor  could  she  in  any  other  manner  be  indemnified. 

In  Netcsan  and  Douglass,  1  H.  &  J.  453,  this  Court  say,  that  the 
question  of  interest  according  to  the  long  settled  practice  of  the 
Courts,  isreferrible  to  the  jury,  but  they  at  the  same  time  designate 
certain  exceptions  to  that  general  •  rule,  within  which,  as  we  ^^^ 
apprehend,  this  case  falls.  And  the  case  of  bonds,  contracts  *^  • 
in  writing,  to  pay  money  on  a  day  certain,  or  contracts  for  the  pay- 
ment of  interest,  or  when  money  claimed  has  been  actually  used,  are 
pointed  out  as  cases  illustrating  the  exceptions  to  the  rule.  The 
trustee  in  this  case  having  retained  the  fund  claimed  for  so  long  a 
period  ot  time,  and  furnishing  no  account  of  the  same,  he  is  to  be 
treated  as  if  he  had  actually  used  the  fund  claimed ;  and  so  would  be 
chargeable  as  a  matter  of  right  with  interest.  The  case  in  2  (?.  <j^  J. 
"430,  will  not  be  found  to  confiict  with  these  views.    That  was  a  suit 
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instituted  on  an  appeal  bond,  and  the  plaintiff  soaglit  to  recover  the 
amount  of  costs  on  the  judgment  appealed  from,  and  the  value  of  the 
goods  replevied,  for  which  in  the  County  Court  he  had  obtained  a 
judgment  for  a  return  irrepleviable,  and  which  was  afiElrmed  in  the 
Court  of  Appeals.  The  question  of  interest  on  the  costs  and  on  the 
value  of  the  goods  was  left  tothejurj.  There  was  nothing  in  the 
terms  of  the  judgment  which  gave  the  plaintiff  interest,  either  on  the 
costs  or  on  the  value  of  the  goods,  nor  any  imperative  obligation  of 
law  to  pay  interest,  and  that  case  was  therefore  properly  put  to  the 
jury,  to  allow  interest  or  not,  according  to  the  equity  and  justice  of 
the  case  on  consideration  of  all  the  circumstances  attending  it. 

Finding  no  error  in  the  opinions  of  the  County  Court  expressed  in 
this  case,  we  affirm  their  judgment.  Judgment  affirmed. 


N.  M.  Jones  et  ux.  vs.  James  F.  Sothoron.— December,  1838. 

A  limitation  over  of  personal  property,  after  a  dying  under  age  and  without 
issue,  or  before  marriage  and  without  issue,  is  good,  the  contingencies 
not  being  too  remote. 

It  seems  that  after  an  administrator  or  executor  has  divided  the  property  of 
the  deceased  among  the  parties  supposed  to  be  entitled,  and  delivered 
the  same  over  to  them,  and  subsequently  discovers  an  error  in  the 
division,  the  Orphans^  Court  upon  his  application,  would  have  no  juris- 
diction  to  compel  a  re-delivery  of  the  property  for  the  purpose  of  mak- 
ing a  new  distribution,  (a) 

•  Appeal  from  the  Orphans'  Court  of  St.  Mary's  County. 
*®*  On  the  8th  May,  1838,  the  appellants  filed  their  petition  in 
said  Orphans'  Court,  alleging  that  in  the  latter  part  of  the  year  1826, 
John  Sothoron,  the  former  husband  of  the  female  petitioner  Mrs. 
Elizabeth  A.  Jones,  departed  this  life,  having  previously  devised  in 
his  last  will,  amongst  other  matters,  as  follows : 

''  And  further,  my  will  and  desire  is  that  if  either  my  sons,  Includ- 
ing the  child  of  which  my  wife  is  now  pregnant,  should  it  be  a  son, 
should  die  under  age  and  without  issue,  then  and  in  that  event,  the 
surviving  brothers  or  brother,  shall  be  equally  entitled  to  the  estate 
and  property  of  such  deceased  brother  or  brothers,  to  him  or  them  or 
his  or  their  heirs  for  ever.  And  if  my  daughter  Mary  E.  Attaway 
Sothoron,  and  the  child  of  which  my  wife  is  now  pregnant,  should  it 
be  a  daughter,  and  they  or  either  of  them  should  die  before  marriage 
and  without  issue,  then  and  in  that  case  my  surviving  child  or  chil- 
dren shall  be  equally  entitled  to  the  property  of  the  deceased." 

And  that  the  testator  left  three  children,  to  wit :  John,  Zachariah 
and  Mary:  that  the  child  of  which  his  wife  was  pregnant  proved  to 
be  a  son  and  was  called  James ;  that  the  executors  of  the  deceased 

(a)  Cited  in  WUson  vs.  McCarty,  66  Md.  280. 
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paid  over  to  the  guardian  of  his  Reveral  children,  their  several  por- 
tions of  his  personal  estate,  and  especially  had  divided  and  paid  over 
to  the  said  guardian  the  negroes  of  the  deceased  as  devised  by  his 
will ;  that  a  large  portion  of  said  negroes  were  paid  over  to  your  peti- 
tioner Elizabeth  A.  Jones,  as  guardian  of  her  danghter  Mary ;  that 
Mary  is  since  dead — a  minor  and  without  issue :  that  the  petitioners 
are  her  administrators :  that  on  the  5th  December,  1835,  the  peti- 
tioners as  administrators  of  Mary,  made  application  to  the  Orphans' 
Oourt  aforesaid  for  a  division  of  her  negroes :  that  the  same  on  the  20th 
September,  1836,  were  divided  into  three  parts — ^a  part  for  each  of  the 
brothers  of  the  deceased,  paid  over  to  their  guardian,  and  that  not 
only  the  negroes  paid  over  to  the  said  Mary  under  the  will  of  her 
*  father  were  divided,  but  also  their  increase  since  that  period  .  _ 
were  paid  over  to  said  guardian ;  and  the  said  petition  further  ^^^ 
alleged,  that  the  petitioners  have  since  been  advised,  and  so  allege 
that  the  said  division  and  payment  over  was  erroneous  and  against 
their  rights,  and  of  which  they  wero  then  ignorant,  and  they  allege 
they  are  entitled  to  one-fourth  of  the  said  Mary's  estate,  theretofore 
erroneously  divided  into  three  parts.  Prayer  for  a  summons  for  the 
guardian  of  John's  infant  children  for  a  re-delivery  of  the  negroes 
wrongfully  paid  away,  and  a  distribution  according  to  the  right  of 
the  matter,  and  a  distribution  of  their  increase  and  for  general  relief. 

James  F.  Sothoron  the  guardian  appeared,  and  insisted  in  his  an- 
swer, that  the  distribution  was  correct  as  made,  and  ought  not  to  be 
disturbed. 

The  Orphans'  Court  (G.  Coombs,  B.  Gough  and  M.  C.  Jones,  Jus- 
tices,) decreed  that  the  petitioner  Mrs.  Jones  was  not  entitled  to  any 
part  of  the  original  negroes  paid  over  to  Mary  by  the  executors  of 
her  father ;  but  that  she  is  entitled  to  one-fourth  of  the  increase  from 
the  time  of  their  being  paid  over  to  the  said  Mary  to  the  time  of  her 
death,  and  that  there  shall  be  such  a  division  of  the  said  increase  so 
as  to  allow  the  said  Elizabeth  one-fourth  thereof,  and  also  appointed 
appraisers  to  make  such  division.  Complainants  to  pay  the  costs  of 
the  cause.  From  which  decree  Norris  M.  Jones  and  wife  appealed 
to  this  Court. 

The  cause  was  argued  before  Stephen,  Aboheb,  Doesey,  and 
Chaubebs,  JJ. 

A.  RandaU,  for  the  appellant,  contended :  1st.  That  the  limitation 
over  of  the  negroes  bequeathed  to  the  daughter  on  her  death  before 
marriage  and  without  issue,  is  void,  that  therefore  the  daughter  had 
an  absolute  estate  in  these  negroes,  and  dying  without  issue  and  in- 
testate, the  appellant  Elizabeth,  her  mother,  is  entitled  to  one- fourth 
thereof. 

•  2d.  That  if  this  limitation  over  be  not  void,  yet  according 
to  the  true  construction  of  this  clause  of  the  will,  it  was  not  1^^" 
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intended  in  any  event  to  affect  the  contingent  claim  of  the  appellant 
to  a  share  of  her  deceased  daughter's  estate. 

3d.  That  if  this  clause  was  intended  in  any  event  to  affect  the 
claim  of  the  mother,  yet  the  condition  upon  which  it  was  to  take 
effect,  viz :  that  the  child  with  which  the  appellant  Elizabeth  was 
pregnant  should  be  a  daughter,  never  happening,  it  can  have  no 
effect. 

4th.  That  as  the  Orphans'  Court  did  on  the  petition  of  the  appel- 
lants correct  tli£tir  former  erroneous  decree  in  part,  the  ap|>ellant8 
should  not  have  been  decreed  to  pay  the  costs  of  suit. 

J.  Johnson^  for  the  appellee,  contended :  Ist.  That  the  limitation 
over  to  the  surviving  child  or  children  of  the  testator,  upon  the  con- 
tingency  of  the  daughter's  dying  ^^  before  marriage  and  withoat  is- 
sue," is  good,  as  an  executory  bequest,  and  consequently  the  surviv- 
ing children  were  entitled  to  the  negroes  bequeathed  the  deceased 
daughter. 

2d.  That  in  any  event  the  Orphans'  Court  had  no  power  to  order 
a  new  division  of  the  property,  after  the  division  which  had  been 
ordered  upon  the  application  of  the  petitioners  as  the  administrators 
of  Mary  E.  A.  Sothoron. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  The  question 
which  this  appeal  presents  for  decision  arises  upon  the  true  construc- 
tion and  legal  operation  of  the  clause  in  the  will  of  John  Sothoron, 
the  former  husband  of  the  female  appellant,  Mrs.  Elizabeth  A.  Jones, 
contained  in  the  statement  of  the  cause. 

The  testator  left  two  sons  and  a  daughter,  Mary  Elizabeth  Atta- 
way :  and  his  widow  after  his  death,  gave  birth  to  a  son.  Mary 
Elizabeth  Attaway  afterwards  died,  unmarried  and  without  issue; 
and  the  question  to  be  decided  is,  who  were  her  legal  representativea 
and  entitled  to  the  property  bequeathed  to  her  by  her  father's  will, 
upon  the  happening  of  that  contingency  ? 

•  We  think  that  the  language  of  the  will  is  too  plain  and 
'-^  ^  explicit  to  admit  of  a  reasonable  doubt  upon  the  subject.  It 
was  manifestly  his  intention  to  give  to  all  his  children,  not  an  abso- 
lute interest  in  the  property  bequeathed  to  them,  but  an  interest  de- 
feasible upon  the  happening  of  certain  contingencies.  In  the  case  of 
his  sons,  the  surviving  brothers  were  to  take  if  either  of  the  sons 
died  under  age  and  without  issue :  and  in  the  case  of  his  daughters, 
upon  the  birth  of  a  posthumous  daughter,  his  surviving  children  were 
to  take,  in  the  event  of  their  or  either  of  them  dying  before  marriage 
-and  without  issue.  We  cannot  accede  to  the  proposition,  that  upon 
the  birth  of  a  posthumous  son,  the  legacy  bequeathed  to  Elizabeth 
Attaway,  became  absolute,  and  that  the  contingent  limitation  over 
to  the  surviving  children  was  thereby  defeated,  which  would  have  beeu 
available  (upon  the  happening  of  the  contingency  provided  for  by 
the  will)  if  it  had  beeu  a  daughter.    On  the  contrary,  we  think  that 
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t\w  true  interpretation  of  the  will  clearly  forbids  sncb  a  conclusion. 
It  is  clenr  beyond  controversy,  that  the  testator  intended  his  surviving 
son  or  sons  to  take  the  estate  given  to  their  brothers  on  the  death 
of  them  or  either  of  them  under  age  and  without  issue,  to  the  exclu- 
sioo  of  his  daughters;  and  his  surviving  children  indiscriminately  to 
take  the  share  of  his  daughters,  should  he  have  more  than  one,  upon 
the  death  of  them  or  either  of  them  unmarried  and  without  issue. 
Such  being  the  plain  and  evident  intention  of  the  testator,  as  col- 
lected from  the  language  of  the  will,  it  is  the  bounden  duty  of  this 
Court,  in  the  absence  of  all  legal  prohibition  to  the  contrary,  to  carry 
it  into  full  and  complete  effect,  it  being  a  rule  that  wills  are  to  be  fa- 
vorably and  benignly  expounded,  to  pursue  if  possible  the  intention 
of  the  testator,  which,  when  clearly  expressed,  cannot  be  varied  or 
controverted  by  inference  or  argument  from  other  parts  of  the  will, 
or  by  the  inconvenient  or  unmeritorious  nature  of  the  bequest.    On 
the  contrary,  the  Court  is  bound  to  correct  every  inaccuracy  and  im- 
propriety of  terms  in  advancement  of  the  manifest  intention  of  the 
testator,  however  undeserving  it  may  be  of  favor  in  a  Court  of 
•justice.     Williams  on  jE?x'r«,  715.    It  is  understood  that  no    ^^^ 
objection  is  made  to  the  validity  of  the  executory  bequests  ^n    ^^^ 
account  of  the  remoteness  of  the  contingencies,  upon  the  happening 
of  which,  the  limitations  over  are  to  take  effect,  and  we  think  that 
the  objection  was  properly  abandoned,  as  it  was  wholly  untenable. 
It  is  unnecessary"  to  decide  the  question  of  jurisdiction  adverted  to 
in  the  argument,  as  the  decree  of  the  Orphans'  Court  appealed  from 
was  clearly  correct  upon  the  merits,  and  ought,  we  think,  to  be  af- 
firmed ;  but  without  meaning  to  decide  the  question  of  jurisdiction, 
as  it  is  not  necessary  to  the  final  disposition  of  this  appeal,  we  deem 
'it  not  improper  to  say,  we  are  inclined  to  think  that  the  Orphans' 
Court,  under  the  circumstances  of  the  case,  had   no  jurisdiction 
to  compel  a  re-delivery  of  the  proi)erty  for  the  purpose  of  making  a 
new  or  different  distribution  of  it :  and  that  the  decision  of  such  a 
question,  and  the  power  to  grant  such  an  application,  properly  be- 
longed to  a  different  forum.  Decree  affirmed,  with  costs. 


Richard  Caton  vs.  Emily  MacTavish,  Executrix  of  Charles 
Carroll  of  Carrollton. — December,  1838. 

When  the  declaration  in  a  case,  referred  to  arbitration,  presents  a  case  cog- 
nizable in  a  Court  of  law,  it  is  not  essential  to  support  the  jurisdiction 
of  the  Court,  that  the  matters  in  controversy  submitted  to,  and  decided 
by  the  arbitrators,  should  be  projwrly  subjects  of  common  law  jurisdic- 
tion. 

If,  upon  a  reference  by  a  rule  of  Court,  the  award  be  for  the  payment  of 
money,  and  judgment  is  entered  upon  it-,  an  execution  to  enforce  pay- 
ment issues  as  upon  a  judgment  or  verdict.    If  the  award  is  for  any 
9  10  G.  &  J. 
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other  matter,  as  for  a  conveyance,  &c.  it  may  be  enforced  by  attach- 
ment, (a) 

The  principle  is  well  settled,  that  where  the  matters  awarded  are  indepen- 
dent, and  distinct  from  each  other,  those  which  are  within  the  submis- 
sion are  good,  and  not  vitiated,  or  contaminated,  by  those  which  are 
without  it.  (b) 

An  award  may  be  bad  in  part,  and  good  in  part,  if  the  void  part  of  the 
award  is  not  of  matter  necessary  to  be  decided,  sq  as  to  render  it  final 
according  to  the  terms  of  the  submission,  or  be  not  the  consideration  or 
recompense  of  the  thing  awarded  to  be  done  on  the  other  side. 

*  The  doctrine  of  the  present  day  is,  to  treat  awards  with  more  liber- 
ality than  formerly,  and  every  reasonable  intendment  will  be 
made  for  their  support.    It  will  be  intended,  that  all  matters  submitted, 
have  been  decided  by  the  arbitrator,  unless  the  contrary  appears;  and  it 
will  be  also  intended,  that  he  has  not  exceeded  his  authority,  (c) 
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Appeal  from  Baltimore  County  Goart.  This  was  an  action  of 
aasumpsity  brought  by  the  appellant  on  the  17th  April,  1834.  The 
declaration  was  endorsed  with  an  order  to  the  clerk  of  the  Coanty 
Gonrt,  to  '^  docket  this  suit  by  consent,  and  enter  the  case  referred 
according  to  the  agreement  in  Carroll  vs.  McTamsh  and  Caton^  to 
Stevenson  Archer  and  Bichard  B.  Magruder,  Esqr's,  they  having 
been  selected  according  to  the  terms  of  that  agreement. 

J.  Glenn,  for  plaintiff. 

B.  Johnson,  defendant's  attorney." 

The  agreement  referred  to  in  the  aforegoing  order,  is  in  form  fol- 
lowing, to  wit : 

'^  The  following  are  the  terms  on  which  the  differences  now  exist- 
ing in  reference  to  the  probat  of  the  last  codicil  to  the  will  of  Charles 
Carroll  of  Carrollton,  have  been  adjusted  by  the  counsel  for  the ' 
respective  parties,  who  have  been  fully  authorized  for  that  purpose : 
1st.  The  caveat  is  to  be  withdrawn,  and  the  will  and  codicils  imme- 
diately proved. 

^*  2d.  Mrs.  Emily  McTavish  is  to  be  appointed  sole  executrix,  and 
should  it  be  found  necessary  to  enable  her  to  act  as  such,  an  appli- 
cation, with  the  assent  of  all  the  parties,  to  be  made  to  the  Legisla- 
ture for  a  law  to  authorize  and  empower  her  to  act,  she  not  to  charge 
any  commission,  but  not  to  be  subjected  to  any  expense. 


(a)  Cited  in  State  vs.  Jones^  2  Gill,  60.  See  Rev.  Code,  Art.  07,  X,  sees. 
1-6;  Ibid,  Art.  50,  sees.  28-80. 

(b)  Approved  in  Ebert  vs.  Ebert,  5  Md.  859;  Bullock  vs.  Bergman,  46  Md. 
279.  Cf.  Cromwell  vs.  Oimnga,  6  H.  &  J.  12;  McCormick  vs.  Oray,  18  Howard, 
26.  The  separability  of  the  bad  from  the  good  must  be  apparent  on  the  face 
of  the  award.     Bullock  vs.  Bergman. 

(c)  Approved  in  Ebert  vs.  Ebert,  5  Md.  859;  Roloaon  vs.  Carson,  8  Md.  225: 
Oaritee  vs.  Carter,  16  Md.  812;  Railway  Co,  vs.  Canton  Co.  24  Md.  499;  Bul- 
lock vs.  Bergman,  46  Md.  278.    Cf.  Sisson  vs.  Baltimore,  51  Md.  88. 
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^*3d.  Mr.  McTavish  and  Doctor  Stewart  to  renounce  the  trasts 
under  the  will  and  codicils,  except  as  to  the  Gaton  branch  of  the 
Carroll  family. 

^  4th.  The  deeds  from  Charles  Carroll  of  CarroUton,  to  Mrs.  Emily 
McTavish,  and  to  Charles  Carroll  of  Homewood,  for  parts  of  Bongh- 
oragen  Manor,  to  be  confirmed,  either  now  or  hereafter,  if  required, 
by  the  several  parties  to  this  agreement,  or  their  representatives. 

♦  "5th.  The  claims  of  Mr.  Charles  C.  Harper,  Mr.  Charles  ^^m 
Carroll  of  Home  wood,  and  Mrs.  Emily  McTavish,  and  their  l*** 
respective  branches  of  the  family,  for  negroes,  &c.  received  from  the 
testator  since  the  last  codicil  aforesaid,  made  in  1831,  as  also  the 
elaims  of  Mr.  and  Mrs.  McTavish,  for  the  notes  of  Charles  Carroll  of 
Carrollton  for  $14,000,  and  the  contracts  in  reference  to  the  buildings 
on  the  Folly  Farm,  the  materials,  hauling,  &c.  not  yet  paid  or  set- 
tled for  by  the  estate  of  Charles  Carroll  of  Carrollton,  to  be  referred 
to  Judges  Stevenson  Archer  and  Richard  B.  Magruder,  to  be  decided 
by  them,  and  should  they  differ,  they  are  to  choose  a  third  person, 
and  then  the  award  of  the  majority  of  the  three  to  be  final  between 
the  parties. 

"6th.  The  award  of  Bichard  Caton  to  be  opened,  and  the  subject- 
matter  of  it  to  be  referred  to  referees  to  be  chosen  in  the  manner 
herein  after  specified,  the  referees  to  act  under  the  same  instructions 
and  authority  as  the  former  referees  who  made  said  award  were  in- 
structed and  authorized  to  do,  and  as  if  Mr.  Carroll's  letters  to  the 
former  referees  had  been  directed  to  Chem.  A  case  to  be  docketed 
against  the  executrix,  and  this  reference  to  be  under  a  rule  of  Court, 
to  which  the  terms  of  this  stipulation  are  to  apply.  The  award  as  it 
now  stands,  shall  not  be  impugned  or  impaired  by  this  assent  to  open 
it,  should  this  reference  by  any  means  be  frustrated,  but  it  is  to 
remain  in  full  force  and  operation  as  it  now  does,  or  ever  did.  The 
referees  are  to  make  their  award  during  the  present  year,  should 
they  not,  then  this  reference  to  be  void.  The  referees  are  to  be  paid 
equally  by  the  parties  for  their  services — the  counsel  oh  each  side 
are  to  name  two  persons,  from  whom  each  is  to  select  one — the  two 
thus  selected  to  be  the  referees,  and  if  they  differ,  then  they  to 
choose  a  third  person  and  the  award  of  the  majority  to  be  final. 
Mrs.  McTavish  is  not  to  pay  Mr.  Caton's  award,  nor  to  do  any  thing 
to  give  validity  to  said  award  until  a  new  award  is  made,  or  Mr. 
Caton  recovers  his  claim  by  a  suit  at  law  in  the  event  of  no  award 
taking  place. 

"  7th.  In  the  litigation  or  examination  before  the  *  arbitra-  ^  ^  . 
tors  of  the  matters  referred,  the  questions  involved  in  the  '-^^ 
several  issues  not  to  be  agitated,  in  other  words,  it  will  not  be  con- 
tended in  opposition  to  the  claims  of  Bichard  Caton  and  Mr.  and 
Mrs.  McTavish,  or  any  of  them,  or  those  of  any  members  of  their 
families,  against  Mr.  Carroll's  estate,  that  Charles  Carroll  of  Carroll- 
ton was  incompetent,  or  that  he  was  subject  to  the  undue  dominion 
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or  under  the  andue  inflaence  of  any  one,  or  that  he  was  urged  by 
any  importunities  which  he  was  too  weak  to  resist. 

'^  8th.  It  is  expressly  agreed  and  understood  that  no  attempt  shall 
be  made  by  any  of  the  parties  to  this  agreement  to  enforce  the  for- 
feiture under  the  said  last  codicil,  for  litigating  before  said  referees 
any  of  the  matters  referred  to  them,  by  any  under  this  agreement, 
or  for  anything  that  has  occurred  up  to  this  time. 

"9th.  Should  any  further  points  of  diflPerence  arise  which  the 
counsel  on  either  side  signing  this  agreement,  should  deem  to  have 
been  omitted  in  the  aforegoing  stipulations,  the  same  are  to  be  de- 
cided either  by  the  arbitrators  now  agreed  on  in  this  agreement,  or 
by  a  common  friend  or  friends,  as  provided  for  in  the  will  of  Charles 
Carroll  of  Carrollton. 

"  Reverdy  Johnson,  John  V.  L.  McMahon,  Charles  Carroll,  Charles 
C.  Harper,  for  himself  and  for  Emily  L.  Harper,  and  Robert  G. 
Harper. 

"Richard  H.  Bayard,  J.  Lee,  Frederick  A.  Schley,  John  Nelson, 
F.  S.  Heath,  John  Glenn,  Richard  Caton,  for  himself  and  Louisa  G.^ 
Marchioness  of  Carmarthen. 

"  Mary  Caton,  John  McTavish,  for  himself  and  as  attorney  for 
Mary  Anne,  Marchioness  Wellesley,  and  Elizabeth  Caton,  Emily 
McTavish." 

The  cause  was  accordingly  entered  as  referred,  under  the  general 
issue  plea,  by  the  defendant. 

'•The  arbitrators,  at  September  Term,  in  the  year  1834,  retarned 
their  award  in  writing,  of  and  upon  the  premises  aforesaid,  under 
their  hands  and  seals,  in  the  words  and  of  the  tenor  following,  to 
wit: 

"  ^®'  ^^^  undersigned  arbitrators,  appointed  by  the  sixth 
mo  •  article  of  an  instrument  of  writing,  bearing  date  the  twelfth 
day  of  February,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-four,  and  executed  by  Reverdy  Johnson,  John  V.  L. 
McMahon,  iCharles  Carroll,  Charles  C.  Harper,  for  himself  and  for 
Emily  L.  Harper  and  Robert  G.  Harper,  Richard  H.  Bayard,  J.  Lee, 
Frederick  A.  Schley,  John  Nelson,  U.  S.  Heath,  John  Glenn,  Richard 
Caton,  John  McTavish,  for  himself  and  as  attorney  for  Mary  Anne, 
Marchioness  Wellesley,  and  Elizabeth  Caton,  and  Emily  McTavish  ; 
and  which  said  article  is  as  follows : 

"6th.  The  award  of  Richard  Caton  to  be  opened,  and  the  subject- 
matter  of  it  to  be  referred  to  referees,  to  be  chosen  in  the  manner 
herein  after  specified.  The  referees  to  act  under  the  same  instrac- 
tions  and  authority  as  the  former  referees,  who  made  said  award 
were  instructed  and  authorized  to  do,  and  as  if  Mr.  Carroll's  letters 
to  the  former  referees  had  been  directed  to  them.  A  case  to  be 
docketed  against  the  executrix,  and  this  reference  to  be  made  under 
a  rule  of  Court,  to  which  the  terms  in  this  stipulation  are  to  apply. 
The  award,  as  it  now  stands,  shall  not  be  impugned  or  impaired   by 
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this  assent  to  open  it,  should  this  reference  by  any  means  be  frus- 
trated, but  it  is  to  remain  in  full  force  and  operation  as  it  now  does 
or  ever  did — ^the  referees  are  to  make  their  award  during  the  present 
year,  should  they  not,  then  this  reference  to  be  void.  The  referees 
are  to  be  paid  equally  by  the  parties  for  their  services.  The  counsel 
on  each  side  are  to  name  two  persons,  from  whom  each  is  to  select 
one — the  two  thus  selected  to  be  the  referees,  and  if  they  diifer,  then 
they  to  choose  a  third  person,  and  the  award  of  the  majority  to  be 
final.  Mrs.  McTavish  is  not  to  pay  Mr.  Gaton's  award,  nor  to  do 
any  thing  to  give  validity  to  said  award,  until  a  new  award  is  made 
or  Mr.  Gaton  recovers  his  claim  by  a  suit  at  law,  in  the  event  of  no 
award  taking  place." 

'*  And  also  appointed  by  virtue  of  a  rule  of  reference  from  Balti- 
more Gounty  Gourt,  dated  the  seventeenth  day  of  April,  in  the  year 
-one  thousand  eight  hundred  and  thirty-four,  in  a  case  depending  in 
said  Gourt,  in  which  Bichard  Gaton  is  *  plaintiff,  and  Emily  iQ,y 
McTavish,  executrix  of  Gharles  Garroll  of  GarroUton,  is  defend-  *'' • 
ant,  and  docketed  against  said  executrix  in  pursuance  of  said  article, 
having  first  given  due  notice  to  all  the  parties,  by  their  counsel,  of 
the  places  and  times  of  our  meeting  to  hear  and  decide  on  the  matters 
«o  leferred  to  us,  and  having  fully  heard  the  evidence  and  represen- 
tations of  said  parties  touching  said  matters  so  referred  to  us  by  said 
sixth  article,  and  said  rule  of  reference,  and  having  also  fully  heard 
and  considered  the  arguments  of  the  counsel  of  the  respective  par- 
ties to  said  reference,  do  award  and  determine  under  and  in  virtue  of 
said  sixth  article  and  rule  of  reference,  as  follows,  to  wit : 

'^  First.  We  do  award  and  determine  that  in  the  said  suit  in  Bal- 
timore Gounty  Gourt,  between  said  Bichard  Gaton  and  said  Emily 
McTavish,  as  executrix  of  Gharles  Garroll  of  GarroUton,  in  which  said 
rale  of  reference  was  made,  there  is  nothing  due  to  said  Gaton  by 
the  defendant,  as  executrix  aforesaid,  and  that  in  said  suit  judg- 
ment be  rendered  for  the  defendant,  with  co^t  of  suit. 

^^  Second.  In  compliance  with  the  instructions  and  authority  here- 
tofore given  by  the  said  Gharles  Garroll  of  GarroUton,  deceased,  to 
the  former  referees,  Alexander  Fridge,  Samuel  Sterret,  and  Henry 
Thompson,  who  made  the  award  referred  to  in  the  aforesaid  sixth 
article  of  the  said  agreement  of  reference  of  the  twelfth  day  of  Feb- 
rnary,  one  thousand  eight  hundred  and  thirty-four,  and  which  said 
instructions  and  authority  are  conferred  upon  us  by  said  sixth  article. 

'^  We  do  further  award  and  determine  that  to  equalise  the  annuity 
accounts  agreeably  to  said  instructions  and  authority,  the  sum  of 
twenty-eight  thousand  two  hundred  and  seventy-five  dollars  and 
thirty-seven  cents  and  one-half  of  a  cent,  (¥28,275.37^)  shall  be,  and 
is  hereby  added  to  the  balance  of  Mrs.  Mary  Gaton^s  general  account, 
as  said  account  stands  stated  in  said  Gharles  Garroll  of  Garrollton's 
book  of  accounts,  marked  F.  A.  as  of  the  twentieth  day  of  Novem- 
>)^T,  one  thousand  eight  hundred  and  twenty-nine,  so  that  the  bal- 
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ance  of  said  general  account  on  that  day,  may  be  eighty-two 
lUo  •  thousand  six  hundred  and  eight  dollars  and  twenty-nine 
cents,  ($82,608.29,)  instead  of  standing  as  it  now  does,  fifty-foor 
thousand  and  three  hundred  and  thirty-two  dollars  and  ninety-two 
cents,  ($54,332.92.) 

<^  Third.  In  pursuance  of  the  agreement  of  reference  as  aforesaid, 
and  of  the  said  instructions  and  authority  of  said  Charles  Carroll  of 
Carrollton  referred  to  in  the  next  preceding  section  of  this  award, 
and  which  as  aforesaid  are  conferred  upon  us,  we  do  award  and 
determine  that  the  said  balance  of  Mrs.  Mary  Caton's  general 
account  in  said  book  of  accounts  of  said  Charles  Carroll  of  Carroll- 
ton,  marked  F.  A.  folio  31,  of  fifby-four  thousand  three  hundred  and 
thirty-two  doUara  and  ninety-two  cents,  ($54,332.92,)  as  the  same 
stands  charged  on  the  twentieth  of  November,  eighteen  hundred 
and  twenty-nine,  referred  to  in  the  will  of  said  Charles  Carroll  of 
Carrollton,  deceased,  be  and  the  same  is  hereby  awarded  to  be  the 
correct  and  proper  balance  on  that  day,  of  said  account,  except  so 
far  as  the  same  is  altered  by  the  additions  and  directions  awarded 
by  us  to  be  made  to  the  same  by  the  next  preceding  section  of  thia 
award. 

^<And  we  do  further  award  and  determine  that  said  general 
account  of  Mrs.  Mary  Caton,  in  said  book  F.  A.  in  folio  31,  is  to 
stand  and  be  debited  with  the  sum  of  nine  thousand  six  hundred 
and  sixty-six  dollars  and  sixty-two  cents,  ($9,666.62,)  for  advances 
made  by  said  Charles  Carroll  of  Carrollton  on  said  general  acconnt 
of  said  Mary  Caton,  from  and  after  the  said  twentieth  of  November,, 
eighteen  hundred  and  twenty-nine,  which  said  sum  of  nine  thousand 
six  hundred  and  sixty-six  dollars  and  sixty-two  cents,  ($9,666.62,)  in- 
cludes the  sum  of  four  thousand  six  hundred  and  sixty-six  dollars 
and  sixty-two  cents,  ($4,666.62,)  with  which  said  account  in  said 
book  F.  A.  folio  31,  already  stands  charged  from  and  after  the  said 
twentieth  of  November*  eighteen  hundred  and  twenty-nine. 

^'And  we  do  further  award  and  determine  that  said  general 
account  of  said  Mary  Caton,  in  said  book  F.  A.  folio  31,  is  not  ta 
be  credited  with  the  sum  of  three  thousand  dollars,  •  with 
1  WW  ^hich  it  there  stands  credited  as  on  the  twentieth  of  Novem- 
ber, eighteen  hundred  and  thirty,  and  that  it  is  not  to  be  credited 
with  any  other  sum  from  and  after  the  twentieth  of  November,, 
eighteen  hundred  and  twenty-nine,  either  by  virtue  of  the  memo- 
randum signed  by  said  Charles  Carroll  of  Carrollton,  and  dated  the 
fifteenth  day  of  February,  eighteen  hundred  and  thirty,  at  the  foot 
of  the  said  general  account  of  said  Mrs.  Mary  Caton,  in  said  book 
F.  A.  folio  31,  or  by  virtue  of  any  other  authority  whatsoever.  In 
testimony  whereof,  we  have  hereunto  set  our  hands  and  affixed  our 
seals  this  30th  day  of  October,  in  the  year  1834. 

Stevenson  Abgheb,  [seal.] 
R.  B.  Magbudee,        [seal.] 
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'<  Thereupon  the  said  Bichard  Oaton  filed  the  following  exceptions 
to  the  award  aforesaid,  and  to  any  judgment  being  entered  there- 
npon,  becanse : 

'^Ist.  The  arbitrators  have  exceeded  their  aathority  and  have 
awarded  upon  subjects  never  referred,  nor  intended  to  be  referred 
to  them,  viz.  That  that  they  have  awarded  and  determined  about 
Mrs.  Mary  Gaton's  accounts,  and  with  what  sum  she  should  be 
charged,  when  such  subjects  were  never  referred  in  them. 

^<2d.  That  the  arbitrators  have  acted  under  powers  never  con- 
ferred upon  them,  but  have  mistaken  their  authority  in  supposing 
they  were  referred  under  any  other  appointment  than  the  rule  of 
Court  in  this  case. 

^3d.  That  the  reference  in  this  cause  was  not  a  general  reference 
of  all  matters  in  dispute  in  this  suit  between  the  estate  of  Oharles 
Carroll  of  GarroUton  and  Bichard  Gaton,  but  merely  a  reference  of  a 
claim  of  Bichard  Gaton  alone,  as  specified  in  a  letter  of  Gharles  Gar- 
roll  of  GarroUton  to  Samuel  Sterret,  Alexander  Fridge  and  Henry 
Thompson,  dated ^  and  that  in  this  the  arbitrators  have  mis- 
taken their  power  and  authority. 

^^4th.  That  the  arbitrators  erred  in  supposing  that  any  notice  was 
given  to  any  other  person  of  the  time  and  place  of  holding  their 
sessions  or  meetings,  than  to  the  attorneys  of  Bichard  Gaton  and 
Bichard  Gaton  himself,  no  such  notice  *  having  been  given,  ^^^ 
and  the  award,  so  far  as  it  affects  other  interest  than  those  '^^^ 
of  Bichard  Gaton  being  of  course  ex  partej  and  without  notice  to  the 
parties  interested." 

At  January  Term,  1835,  the  following  disclaimer  was  filed  in  the 
cause: 

^^The  undersigned,  before  any  judgment  is  entered  in  the  case  of 
Richard  Caton  vs.  Umily  MoTavishj  Executrix  of  Charles  Carroll  of 
CarroUionj  deceased^  state  and  file  this  statement.  That  in  the  trial  of 
this  case  before  the  arbitrators,  they  were  but  the  counsel  of  Bichard 
Caton,  and  of  no  other  i>erson  or  persons  whomsoever,  and  they 
assert  that  they  never  appeared  or  acted  as  counsel,  agents,  or  attor- 
neys, for  any  person  or  persons  whose  interests  were  attempted  to 
be  affected  by  such  award,  except  as  counsel,  agent,  or  attorneys  of 
Bichard  Caton.  B.  B.  Taney, 

John  Glenn, 
Jno.  Nelson, 
U.  S.  Heath." 

The  County  Court  [Pueviance,  J.]  overruled  the  exceptions,  and 
rendered  judgment  for  the  defendant. 

The  plaintiff  appealed. 

'^  Supplement  to  the  Becordj  added  by  consent  of  Counsel. 

"  Baltimore,  August  13th,  1832. 
^'Dear  Sir, — Circumstances  have  arisen,  which  induce  me  to  ask 
yoQ  to  have  a  new  reference  on  the  subject  of  Mrs.  Caton's  and  Mrs. 
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Harper's  accounts  in  relation  '  to  the  annual  allowance  given  to  each 
of  them,  for  housekeeping,  from  the  date  of  their  respective  mar* 
riages,  so  that  they  may  be  placed  on  an  equal  footing;  and  in  rela- 
tion to  the  compound  interest  on  $2,500,  a  sum  annually  paid  to 
Mrs.  Harper,  from  the  day  of  her  marriage,  which  was  not  paid  to 
Mrs.  Caton  for  fourteen  years  aft«r  the  day  of  her  marriage.'  When 
you  assented  to  place  Mrs.  Caton  on  the  same  footing  with  Mrs. 
Harper,  you  thought  it  necessary  to  equalize  Mrs.  Caton's  account 
by  allowing  compound  interest  for  the  period  of  14  years  she  was 
Orti  ^®P"^®^  ^*  ^^^  annuity  of  $2,500.  Had  •she  received  it  as 
'^^^  Mrs.  Harper  did,  she  could  at  least  have  realized  an  annual 
interest,  and  have  had  thereby  com]>ound  interest.  The  same  opera- 
tion went  on  in  your  hands,  and  therefore  you  thought  it  right  to 
credit  Mrs.  Caton  for  the  interest  on  that  principal,  and  it  was 
accordingly  done  in,  I  believe,  the  year  1816  or  1817,  in  your  hand- 
writing— (it  was  in  1812.)  This  entry  was  reversed  by  Mr.  McTavish, 
in  1824,  when  I  was  in  England,  when  under  your  direction,  he 
undertook  ^  to  equalize  your  accounts  with  your  three  children,  for 
their  respective  allowances  for  housekeeping.'  Beversing  this  allow- 
ance for  interest  on  the  annual  allowance  of  92,500,  is  not  the  only  error 
made  to  Mrs.  Caton's  prejudice  by  Mr.  McTavish,  while  the  other 
branches  of  your  family  think  she  has  had  more  than  her  proportion. 

^^The  interest  on  the  annuity  of  92,500,  unpaid  to  Mrs.  Caton  for 
14  years,  which  was  credited  by  you,  and  then  deducted  by  Mr. 
McTavish,  has  been  again  credited  by  yon  under  the  award  of  Mr. 
Colt  and  Mr.  Woodville.  But,  if  yon  accede  to  my  proposal,  the  ar- 
bitrators may  reverse  this  entry  if  they  do  not  discover  full  and  de- 
liberate evidence  of  your  intention  in  making  this  credit — or,  if  they 
believe  it  is  doing  injustice  to  Mrs.  Harper,  or  your  son's  family. 
Whatever  may  be  their  decison,  I  shall  abide  by  it.  The  object  is, 
to  give  equal  and  just  measure  to  each,  in  the  disposal  of  your 
bounty.  If  any  thing  be  due,  to  make  the  accounts  equal,  I  do  not 
ask  to  receive  the  money  now,  but  to  be  credited  in  your  books  for 
the  amount,  and  to  pay  any  demands  which  your  estate  may  have 
against  me  for  debt,  or  for  any  security  or  responsibility  entered  into 
by  you  on  my  account. 

^^I  suggest  to  you  the  names  of  Messrs.  Alexander  Fridge,  Samuel 
Sterrett,  and  Henry  Thompson — persons  of  great  reputation  for  a 
knowledge  of  accounts,  character,  and  standing  in  society,  to  make 
the  investigation,  and  the  award  I  apply  to  you  for. 

^^  Should  you  agree  to  the  reference,  I  will  thank  you  to  subjoin  to 
my  letter,  a  note  addressed  to  those  gentlemen,  requesting  them  to 
compare  the  accounts  of  Mrs.  Caton  and  •Mrs.  Harper,  'for 
'^"^  annuity  allowed  for  housekeeping,'  and  to  equalize  them  on 
the  same  principle,  as  to  time  and  amount,  from  their  respective 
marriages:  and  I  believe  it  would  be  agreeable  to  Mr.  Colt  and  Mr. 
Woodville,  to  be  called  in,  to  explain  the  investigations  which  they 
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made  m  yoar  books,  on  which  they  fooDded  the  award  returned  by 
them. 

"lam,  very  tmly,  dear  sir,  your  affectionate  and  humble  serv't, 

Rd.  Caton. 

"P.  S.  You  will  please  to  direct  the  referees  to  allow  interest  on 
Aums  paid  to  Mrs.  Harper  or  to  Mrs.  Gaton,  and  not  paid  to  the 
other — and  to  correct  charges  of  interest  made  to  the  injury  of  either; 
and  to  equalize  in  equity  and  justice,  their  ^annuity'  Hnd  ^general 
accounts,'  according  to  amount  paid,  and  to  time.  B.  Gaton. 

^'To  the  Hon.  Gh.  Garroll  of  Garrolltou,  Doughorageu  Manor." 


"DOUGHOBAOEN  Manob,  August  16,  1832. 

^*  I  assent  to  the  wishes  of  Mr.  Bichard  Gaton,  expressed  in  the 
foregoing  letter,  and  request  Mr.  Alexander  Fridge,  Mr.  S.  Sterett, 
and  Mr.  H.  Thompson,  will  do  me  the  favor^to  look  over' the  an-, 
nnity  accounts  of  my  daughters,  Mrs.  Gaton  and  Mrs.  Harper,  and  to 
have  them  equalized  on  the  same  principle,  as  to  time  and  amount, 
from  the  dates  of  their  marriages  respectively.  With  respect  to  the 
compound  interest,  I  thought  it  right,  in  justice,  and  so  I  entered  it 
on  my  books.  There  will  be  found,  among  my  papers,  my  calculation 
on  this  subject,  which  will  shew  that  the  credit  was  given  with  due 
deliberation :  but  if  it  shall  appear  to  the  referees  not  founded  in 
justice,  or  that  any  error  has  been  made  by  me.  Mr.  Gaton  expresses 
a  wish  that  the  entry  may  be  made  conformably  to  justice  and  equi- 
ty, or  as  to  time  and  amount,  as  they  may  award. 

"  Given  under  my  hand,  Gh.  Gabboll,  of  G. 

"Witness— Ca<*.  Harper.^ 

*^Tlie  postscript  of  the  foregoing  letter  of  Mr.  Bichaitl  Gaton,  I  de- 
sire may  be  considered  part  of  the  subject-matter  referred. 

G.  G.  of  G. 

«  Witness— CatA.  Harper,  August  30, 1832.'' 

•  The  cause  was  argued  before  Buchanan,  G.  J.,  Stephen,  o^q 
DoBSEY,  Ghambebs,  and  Spence,  J  J.  ^OH 

G*  F.  Mayer^  for  the  appellant,  cited :  1  Star.  Eq.  sees.  532,  535, 
539, 543, 544, 550;  KeHandj  qui  tarn  vs.  The  CassitMj  2  Dallaa,  368;  Owen 
vs.  Hurdy  2  Term  Rep.  644 ;  Mtzpatriok  vs.  Pickering^  2  Wilson,  68 ; 
Martin  vs.  Commonwealth  et  al  1  Mass,  Rep,  387 ;  Dorsey  vs.  State, 
Mse  Dorsey^  3  B.  and  McH,  389 ;  Bowie  vs.  State^  use  Rughes^  3  H. 
and  McH.  408 ;  Harris  vs.  Dorsey^  1  H.  db  J.  416 ;  West  vs.  Stigar,  1 
H.  and  MeH.  247 ;   West  vs.  Stigar-,  4  H.  and  MoH.  409. 

Meredith^  for  the  appellee :  The  record,  as  it  came  from  the  Gonnty 
Court,  presents  four  exceptions  against  the  award.  That  Gourt 
passed  upon  them  all,  and  entered  judgment  against  the  plaintiff 
below.  As  to  •all  these  exceptions,  the  principles  involved  ^^^ 
in  them  are  settled  by  a  decree  of  the  Gourt.  They  were  all  '^^^ 
decided  upon  an  appeal  from  the  Orphans'  Gourt,  affecting  Mr.  Gar- 
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roll's  estate.  Mrs.  MacTavish  then  claimed  under  these  same  objec- 
tions, and  here  on  fail  argument  the  decree  of  the  Orphans'  Court 
was  reversed.  Oaton,  it  is  true,  is  not  bound  by  that  decree,  but  the 
same  questions  are  now  again  discussed  here,  though  the  funds  of 
the  estate  have  been  distributed  under  them. 

Every  reasonable  intendment  will  be  made  by  the  Courts  in  favor 
of  awards.  11  Law  Lib,  53 ;  Cromwell  et  aL  vs.  OiHngSj  6  H.dtJ.lO'f 
Archer  vs.  Williamson^  6  E.  <&  6. 67.  New  exceptions  are  now,  how- 
ever, presented  against  the  judgment.  Are  they  valid  ?  The  law  of 
Maryland  as  to  awards,  is  regulated  by  the  Acts  of  1778,  ch.  21,  sec. 
8,  and  1785,  ch.  80,  sec.  11.  The  award  is  to  remain  four  days  in 
Court.  Ko  judgment  can  be  entered  until  notiee  to  the  adverse  party. 
There  are  two  modes  of  dealing  with  awards.  Extrinsic  objections 
are  made  available,  upon  motions  to  set  aside,  sustained  by  affidavit. 
Intrinsic  objections,  apparent  on  the  face,  are  taken  by  exception. 
If  no  motion,  after  the  time  has  passed,  judgment  goes  as  of  course. 
If  exceptions  are  filed,  additional  exceptions  may  be  made  at  hearing. 
But  after  judgment  rendered,  the  Court  will  listen  to  no  exceptions. 
The  subject  is  beyond  their  reach.  An  opposite  practice  here  would 
expose  parties  to  surprise,  and  convert  the  Court  into  any  thing  but 
an  Appellate  Court.  The  Act  of  1825  is  conclusive  on  this  point. 
Questions  raised  here  must  appear  affirmatively  to  have  been  decided 
below.  Davis  vs.  Leaiby  2  &.  d^  J.  306 ;  Hyatt  vs.  Boylej  5Q.&J.  110; 
Orahame  et  al  vs.  Harris  et  al.  5  0.(6  J.  491.  Arbitrators  need  only 
state  results,  and  not  the  process  of  their  decision. 

On  the  question  of  jurisdiction,  he  cited  SoiUeiix  vs.  Herbstj  2  Boss, 
and  Pull.  444.  A  Court  of  common  law  will  deal  with  matters  of 
ecclesiastical  jurisdiction,  where  submitted  and  awarded  upon. 

*  ^'  ^^^^^^^  ^°  *^®  same  side.  This  very  paper  called  an 
'^^  •  award,  was  in  the  prior  cause.  Is  the  objection  to  jurisdiction 
well  founded  ?  An  award  may  be  enforced  at  law.  If  Carroll's 
books  showed  him  a  debtor  to  Caton,  the  latter  could  recover  at  law. 
A  Court  of  law  has  jurisdiction  over  an  ascertained  balance.  As- 
sumpsit may  be  maintained  upon  a  valid  award.  So  if  a  suit  at  law 
is  adopted  by  mistake,  upon  a  reference  the  award  in  such  case  may 
be  the  foundation  of  a  judgment.  In  such  a  case,  in  a  Court  of 
general  jurisdiction,  the  presumption  is  in  favor  of  jurisdiction. 
Prima  facie  the  County  Court  had  jurisdiction  in  this  case.  But 
there  is  nothing  in  the  objection.  Matters  of  an  equitable  nature 
may  be  referred.  Schriver  vs.  DeviWisSj  9  0.i&  J.  The  award  gives 
jurisdiction,  provided  it  does  not  transcend  the  reference.  That 
question  has  reference  to  the  award.  The  judgment  follows  the 
award. 

This  Court  cannot  get  behind  the  award.  They  have  not  Carroll's 
books.  How  do  you  ascertain  that  Caton  could  not  recover  at  law. 
The  counsel  regard  it  as  a  case  of  gift.    The  terms  of  reference 
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concede  it  to  be  a  legal  claim,  and  which  he  eould  only  enforce  at 
law. 

Bat  suppose  we  err  in  these  views.  It  is  at  any  rate  a  question 
of  debits  and  credits.  The  action  is  brought.  That  such  matters 
may  be  referred,  Dryden  vs.  Rohinwnj  2  /Sim.  and  Stuart^  529.  In 
1  Can.  C  Rep.  572,  an  award  made  after  a  bill  filed  may  be  pleaded  to 
abUI. 

Then  have  the  arbitrators  transcended  their  authority.  If  so, 
the  award  is  bad  for  that  excess  in  whole  or  in  part  according  to  the 
fact.  - 

What  is  the  authority  here  f  It  will  be  found  in  the  6th  article  of 
reference,  under  the  agreement  of  12th  February,  1834.  The  first 
award  of  Gaton  was  to  be  opened,  and  the  new  arbitrators  were 
aathorized  to  decide  upon  the  subject-matter  of  that  award.  The 
letters  of  Mr.  OarroU  were  to  be  submitted  to  them,  and  the  demand 
to  be  again  examined.  A  suit  was  docketed,  and  a  reference  made 
under  rule  of  Court  to  prevent  a  revocation  by  Gaton.  The  execu* 
trix  was  *not  to  pay  until  Gaton  had  procured  a  judgment,  a^a 
The  arbitrators  are  selected.  The  award  is  made.  No  ex-  '•^^ 
trinsic  objections  are  set  up.  Exceptions  to  the  award  are  merely 
taken.  In  what  particular  then  can  it  appear  that  the  arbitrators 
have  exceeded  their  authority.  It  decides  that  Gaton  has  no  claim. 
His  right  was  the  subject  submitted.  The  excess  of  authority  no- 
where appears.  Karthaus  vs.  Ferrer  et  al  1  Peter  S.  C.  R.  222.  The 
statement  of  facts  shows  the  nature  of  the  claim.  It  required  an 
examination  of  various  accounts.  Errors  of  judgment  are  not  to  be 
involved  with  defects  of  power.  The  former  are  not  impeachable. 
The  arbitrators  had  power  to  reduce  his  claim,  and  their  errors  you 
cannot  touch.  They  were  not  bound  to  give  details  of  accounts.  A 
general  reference  refers  law  and  fact  exclusively  to  the  arbitrators. 
Then  why  detail  accounts  f  Their  acts  are  presumed  to  be  correctly 
done.  Mere  error  will  not  reverse  them.  It  must  be  corruption, 
fraud  or  malpractice.  They  were  not  bound  to  discriminate  between 
the  general  account  and  the  annuity  account.  They  decide  on  both. 
The  arbitrators  declare  a  final  judgment,  and  this  is  coextensive 
with  their  whole  power. 

J.  R.  Cooke^  in  reply. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  A  dispute  ex- 
isting in  this  case  between  the  appellant  and  the  legal  representa- 
tives of  the  late  Charles  Carroll  of  Carrollton,  concerning  a  certain 
sum  of  money  claimed  by  the  appellant  from  the  appellee,  as  the 
executrix  of  Mr.  Carroll,  upon  an  award  made  in  favor  of  the  appel- 
lant in  the  life-time  of  Mr.  Carroll,  for  the  purpose  of  effecting  an 
amicable  adjustment  of  such  controversy  by  arbitration,  it  was 
agreed  between  the  parties  that  a  suit  should  be  docketed  in  Balti- 
more County  Court,  and  the  controvesy  should  be  referred  to  arbi- 
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trators,  who  were  authorized  to  act  under  certain  instructions  and 
powers  delegated  to  them,  to  be  found  in  certain  letters  of  cor- 
resi>ondence  which   passed  between   Mr.  Carroll  and   'the 


!21!2 


appellant  in  the  lifetime  of  Mr.  Carroll.    By  the  terms  of 


submission,  it  was  stipulated  between  the  parties  that  the  award 
which  was  the  foundation  of  the  appellant's  claim,  should  be  opened, 
and  the  subject-matter  of  it  examined  by  the  referees,  for  the  pur- 
pose of  deciding  upon  Hie  merits  and  justice  of  the  appellant's 
claim,  and  of  awarding  what,  if  anything,  was  due  to  the  appellant. 
The  arbitrators  in  pursuance  of  the  powers  vested  in  them,  after  an 
examination  of  the  subject-matter  submitted  to  their  arbitrament 
and  decision,  awarded  that  in  the  suit  in  Baltimore  County  Court, 
between  the  appellant  and  appellee,  there  was  nothing  due  to  the 
appellant  by  the  appellee,  as  executiix  of  Mr.  Carroll,  and  that 
in  said  suit,  judgment  be  rendered  lor  the  defendant  with  costs  of 
suit.  To  this  award,  exceptions  were  filed  by  the  appellant  in  the 
Court  below,  which  being  overruled,  and  judgment  rendered  for  the 
appellee,  conformably  to  the  award;  the  appellant  prayed  an  appeal 
from  the  judgment  rendered  against  him  by  Baltimore  County  Court; 
which  brings  under  the  revision  of  this  Court  the  legality  of  the  de- 
cision of  the  Court  below.  A  question  of  jurisdiction  has  been 
raised  in  this  Court,  which  does  not  appear  from  the  record  to  have 
been  brought  to  the  notice  of  the  Court  below.  It  is  that  the 
subject-matter  in  controversy  was  not  properly  cognizable  by  a  Court 
of  common  law,  but  more  appropriately  belonged  to  the  cognizance 
of  a  Court  of  equity,  where  all  the  parties  interested  might  have 
been  brought  l)efore  the  Court,  and  the  agreement  to  refer,  made  a 
rule  of  that  Court.  To  this  objection  to  the  validity  of  the  judg- 
ment of  the  Court  below,  we  cannot  accede.  If  the  grounds  and 
elements  of  the  award,  upon  which  the  claim  of  the  appellant  was 
founded,  were  matters  of  account,  more  appropriately  belonging  to  a 
Court  of  equitable  jurisdiction,  as  being  more  competent  than  a 
Court  of  law,  to  administer  full  and  complete  justice  between  all  the 
parties  in  interest,  or  who  might  be  ultimately  atfected  by  the  de- 
cision, still  we  do  not  think  that  under  the  circumstances  of  this 
case,  such  an  objection  can  be  available  to  oust  the  jurisdiction  of 
the  •  Court  below,  or  render  it  incompetent  to  enter  judgment 
'^'^  upon  the  award  of  the  referees  in  this  case. 

In  England  it  is  a  familiar  practice  to  refer  to  arbitration,  not  only 
all  matters  in  controversy  in  the  cause  pending  between  the  parties, 
but  all  matters  in  dispute  between  the  parties  to  the  cause,  whether 
involved  in  the  suit,  or  extraneously  existing  upon  other  grounds; 
and  in  such  case,  it  is  not  unusual  for  the  plaintiff  to  take  a  verdict 
by  consent  for  se^*.urity ;  and  if  the  award  be  made  in  his  favor,  he 
may  at  his  election,  either  enter  up  judgment  on  the  verdict,  and 
take  out  execution  for  the  sum  awarded,  if  that  does  not  exceed  the 
sum  for  which  the  verdict  was  taken,  or  be  may  proceed  by  attach- 
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ment.  Kyd  an  Awards^  314 ;  5  East^  139.  The  arbitrator  in  such  a 
case,  has  a  limited  jansdiction  within  the  amount  of  the  verdict^ 
and  cannot  exceed  it. 

In  the  case  now  before  the  Court,  the  declaration  in  the  Court 
below  apon  its  face,  presented  matters  properly  cognizable  in  a  Court 
of  law,  and  it  was  not  essential  to  the  support  of  its  jurisdiction, 
that  the  matters  in  controversy  which  were  submitted  to  the  arbi- 
trators, should  be  proper  subjects  for  the  .cognizance  of  a  Court  of 
common  law.  The  legality  of  such  a  reference,  and  the  competency 
of  the  Court  to  enforce  an  award,  made  in  pursuance  of  it,  has 
already  been  decided  by  this  Court,  in  a  cause  in  which  not  only  the 
sabject-matter  of  the  suit  below,  but  all  matters  in  dispute  between 
the  parties,  embracing  matters  of  equitable  cognizance,  were  sub- 
mitted to  the  decision  of  arbitrators,  and  their  award  was  enforced 
by  a  judgment  from  which  an  appeal  was  taken  to  this  Court,  and 
the  same  was  here  affirmed. 

As  heretofore  remarked,  it  appears  to  be  the  practice  of  the 
English  Courts,  not  only  to  sanction  references  of  the  cause  pending, 
bnt  of  all  matters  in  dispute  between  the  parties,  and  to  enforce  the 
award,  sometimes  by  verdict,  and  at  other  times  by  attachment  for 
contempt :  and  since  the  passage  of  the  Statute  of  William,  it  has 
been  decided,  that  an  agreement  to  refer  a  bill  depending  in  Chan- 
cery may,  *  under  that  statute,  be  made  a  rule  of  a  Court  of  ^i  >■ 
law.    For  this  principle,  see  14  Vezey^  264.    In  that  case  there   -^  *'* 
were  two  bills  depending  in  Chancery,  and  the  reference,  which  was 
a  general  one,  of  all  matters  in  dispute,  was  made  an  order  of  the 
Court  of  King's  Bench.    Where  the  award  is  for  the  payment  of 
money,  no  difiBculty  can  arise  in  the  execution  of  it  by  a  Court  of 
common  law  jurisdiction.    The  judgment  is  entered  upon  the  award, 
and  execution  issues  upon  it  in  the  same  manner  as  upon  a  judgment 
on  verdict,  or  by  confession ;  if  it  be  of  any  other  matter,  as  a  con- 
veyance or  deed  to  be  executed  by  one  of  the  parties  to  the  other,  it 
may  be  enforced  by  attachment,  and  in  such  case  the  award  is  exe- 
.cnted,  though  not  by  the  same  kind  of  process.    The  agreement  to 
refer,  being  made  a  rule  of  Court,  the  failure  or  refusal  to  perform 
the  award,  would  be  a  contempt  of  Court,  for  which  we  think  the 
process  of  attachment  might  properly  issue.    Such  seems  to  be  the 
practice  in  Pennsylvania,  where  they  have  a  statute  in  some  of  its 
features  strikingly  analogous  to  our  own.    T^at  statute  provides 
that  whei*e  the  plaintiff  and  defendant  consent  to  a  rule  of  Court, 
for  referring  the  adjustment  of  their  accounts  to  certain  persons 
mutually  chosen  by  them  in  open  Court — the  award  or  report  of 
such  referees,  l)eing  made  according  to  the  submission  of  the  parties, 
and  approved  by  the  Court,  and  entered  upon  the  record  or  roll,  shall 
have  the  same  effect,  and  be  as  available  in  law,  as  a  verdict  by 
twelve  men.    Our  Act  of  1778,  ch.  20,  provides  for  the  reference  of 
any  cause  pending  in  Court,  by  rule  of  Court,  with  the  consei^t  and 
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agreement  of  the  parties  thereto,  and  authorizes  the  Court  to  give 
judgment  upon  the  award  of  the  referees,  and  to  award  execution 
thereon  in  the  same  manner  as  upon  verdict,  confession,  or  non-sait, 
and  declares  that  such  judgment  shall  have  the  same  effect  to  every 
intent  and  purpose,  as  any  judgment  upon  verdict  or  confession 
would  have.  In  both  cases  the  reference  is  made  under  a  rale  of 
Court,  and  the  award  is  to  have  the  same  effect  as  the  verdict  of  a 
jnry. 

•  In  1  Dallas,  366,  President  Shippen  says,  where  a  report 
'^^^  of  referees  awards  money  to  be  paid  on  one  side,  and  certain 
other  things  to  be  done  on  the  other,  if  the  Court  cannot  enforce 
both,  they  will  certainly  enforce  neither.  In  the  present  case  the 
question  will  be,  whether  they  can  oblige  the  plaintiff  to  perform  his 
part  of  the  award.  They  certainly  cannot  do  it  by  execution,  bat  if 
they  can  do  it  by  attachment,  the  remedies  are  mutual,  though  not 
by  the  same  kind  of  process.  The  report  of  the  referees  in  that  case 
was  then  confirmed;  and  he  declares  in  another  part  of  his  opinion, 
*^  in  all  cases  of  this  kind,  the  Court  will  exercise  their  equitable 
powers  in  such  a  manner  as  not  to  suffer  either  party  to  elude  the 
performance  of  their  part  of  the  award." 

Under  this  view  of  the  case,  we  think  that  the  objection  to  the 
competency  and  jurisdiction  of  the  Court,  raised  by  the  counsel  for 
the  appellant,  has  not  been  sustained.  The  Court  below  had,,  we 
think,  ample  jurisdiction  to  enforce  the  performance  of  the  award  of 
the  referees,  although  it  involved  the  consideration  and  decision  of 
matters  which  might  properly  belong  to  the  cognizance  of  a  Court  of 
equity.  Causes  instituted  in  a  Court  of  equity  are  not  unfrequentlj 
referred  to  the  decision  of  such  a  domestic  forum  as  perfectly  compe- 
tent to  decide  upon  the  relative  claims  of  the  parties  there  litigating; 
and  we  can  perceive  no  objection  to  it  in  the  present  instance.  Sach 
a  tribunal  is  absolved  from  the  obligation  of  technical  rules,  and  per- 
fectly competent  to  decide  upon  the  merits  of  the  case  according  to 
the  principles  of  equity  and  justice.  When  their  decision  is  made, 
and  the  rights  of  the  parties  are  fully  adjusted,  we  can  perceive 
nothing  improper  in  the  execution  of  it  by  a  Court  of  common  law 
jurisdiction. 

The  question  of  jurisdiction  being  disposed  of,  we  will  briefly  ad- 
vert to  the  exceptions  filed  to  the  award.  The  first  and  second  of 
those  exceptions  impeach  the  award  upon  the  ground  that  the  arbi- 
trators have  transcended  the  limits  of  their  authority  in  awarding 
upon  subjects  not  embraced  by  the  submission.  It  is,  we  think,  a 
suflicient  answer  to  ihese  *  exceptions  to  say,  that  the  valid- 
*1®  ity  of  this  award  is  not  affected  by  them.  It  cannot  be  con- 
troverted that  the  referees  were  acting  strictly  within  the  pale  of 
their  powers,  in  awarding  upon  the  claim  of  the  appellant  upon  his 
award,  because  the  subject-matter  of  it,  in  the  express  terms  of  the 
submission,  was  referred  to  their  decision ;  and  the  principle  is  well 
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settled,  both  in  England  and  in  this  State,  that  where  the  matters 
awarded  are  independent  and  distinct  from  each  other,  those  which 
are  within  the  submission  are  good,  and  are  not  vitiated  or  contami- 
nated by  those  which  are  without  it.  6  H.  db  J.  10;  11  Law 
Lib.  71.  An  award  may  be  bad  in  part,  and  good  in  part,  if  the 
void  part  of  the  award  is  not  of  matter  necessary  to  be  decided,  so 
as  to  render  it  final  according  to  the  terms  of  the  submission,  or  be 
not  the  consideration  or  recompense  of  the  thing  awarded  to  be  done 
on  the  other  side.  These  exceptions  to  the  validity  of  the  award, 
upon  the  ground  of  an  excess  of  authority  by  the  arbitrators,  in 
awarding  that  nothing  was  due  to  the  appellant  in  that  suit,  were, 
we  think,  therefore,  properly  overruled  by  the  Court  below. 

The  third  exception  we  also  think  cannot  be  supported,  but  was 
properly  overruled  by  the  Court  below.  Courts  of  justice  in  their 
latest  decisions  have  manifested  a  disposition  to  treat  awards  with 
more  liberality  than  formerly.  Everything  is  to  be  intended  in 
favor  of  an  award.  11  Law  Lib.  63.  Every  fair  and  reasonable  in- 
tendment will  be  made  to  support  them,  and  such  a  construction 
given  to  them,  that  they  may  stand  if  possible.  Ibidj  53.  Where  it 
is  also  said,  '^  it  is  now  quite  clear,  that  the  Court  will  intend  that 
all  matters  have  been  decided  by  the  arbitrator,  unless  the  contrary 
appears,  and  in  like  manner  it  will  be  intended  that  he  has  not  ex- 
ceeded his  authority."  Unless  therefore  it  plainly  appears,  that 
there  were  other  matters  in  controversy  in  the  suit,  than  the  award 
of  the  appellant,  it  will  be  intended  in  support  of  the  award  of  the 
referees,  that  they  have  not  exceeded  the  Hmits  of  their  authority, 
in  deciding  that  there  was  nothing  due  to  the  appellant,  and  it  will 
be  *  intended  that,  in  coming  to  that  conclusion,  they  had  not  ^11%^ 
departed  from  the  limits  of  their  power,  or  the  subject-matter  ^1  • 
of  the  reference,  by  taking  into  their  consideration  any  other  claim 
of  the  appellant  than  that  founded  upon  his  award.  We  think 
further,  that  the  arbitrators  were  not  bound  to  have  stated  in  detail 
the  grounds  upon  which  they  came  to  the  conclusion,  that  nothing 
was  due  to  the  appellant.  It  was  not  their  duty  to  perform  the  office 
of  auditor  or  master  in  Chancery,  and  report  facts  for  the  decision  of 
the  Court }  but  to  state  the  result  of  their  examination,  which  ac- 
cording to  the  express  terms  of  the  submission,  was  to  be  final. 
Kyd  on  Awards^  345;  where  the  distinction  is  taken  between  the 
duty  of  a  master  and  that  of  an  arbitrator,  the  latter  is  instituted 
judge  of  the  facts  without  appeal;  the  former  is  only  a  minister  to 
prepare  something  for  the  Court,  which  is  really  the  judge;  and  when 
by  agreement  of  the  parties,  the  award  of  the  referees  is  to  be  final, 
their  power  seems  to  be  more  of  a  judicial  than  a  ministerial  charac- 
ter. But  in  coming  to  this  conclusion,  we  do  not  mean  to  decide 
whether  or  not  the  arbitrators  in  any  part  of  their  award  have  ex- 
ceeded their  authority.  Judgment  affirmed. 
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Luke  Tiernan   mid   others  vm.   Peter   Rescaniere's   Aclnrrs. 

Decern  her,  1838. 
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An  Act  of  CoDgreBs  awarded  damages  for  tho  detention  of  a  vessel  sunk 
for  the  purpose  of  military  defence,  which  were  claimed  by  two  dis- 
tinct parties.  The  Government  paid  one  of  them  and  took  a  bond,  con- 
ditioned that  if  it  should  be  judicially  determined  that  the  other  claim- 
ant, had  a  better  right  to  the  sum  paid,  that  the  party  receiving  the 
money  should  well  and  truly  indemnify  and  save  harmless  the  United 
States  for  making  the  said  payment.  Upon  a  bill  filed  to  compel  the 
defendant,  who  had  received  the  money,  to  pay  the  complainant,  or 
declare  that  he  was  entitled  to  the  fund,  or  execute  a  release  or  remu- 
neration of  all  claim  and  for  general  relief.     It  was  htld. 

*  1.  That  the  Government  might  have  filed  a  bill  of  interpleader  be- 
tween them  to  have  their  rights  adjudicated. 
2.  That  she  could  not  after  payment  institute  that  proceeding,  but  must  then 
rely  upon  her  bond  alone. 

8.  That  to  recover  on  the  bond,  she  must  show  a  judicial  determination,  that 
tlie  claimants  who  were  not  paid  had  the  better  right  to  the  fund. 

4.  That  on  the  ground  of  substitution,  the  complainant's  rights  were  not 

more  extensive  than  those  of  the  United  States  in  a  proceeding  upon  the 
bond. 

5.  If  the  United  States  had  t^ken  a  bond  to  indemnify  only,  she  might  have 

gone  into  equity  upon  a  good  and  valid  claim  on  her  for  the  money 
against  the  respondents,  to  compel  them  to  pay  the  money,  instead  of 
the  United  States,  (a) 

6.  When  such  a  determination  of  the  right  as  the  condition  of  the  bond 

called  for  was  had,  the  United  States  on  a  principle  of  quia  timet ^ 
might  have  obtained  a  decree  for  specific  performance  of  the  stipulation, 
by  coercing  the  obligors  to  pay  back  the  money  by  them  received,  to  the 
person  rightfully  entitled. 

7.  Had  the  right  in  this  case  been  judicially  determined  so  that  the  United 

States  could  have  claimed  indemnity,  the  question  of  the  right  of  sub- 
Htitution  would  have  arisen ;  and  if  it  were  possible,  to  have  proceeded 
by  w^ay  of  substitution,  in  a  case  where  the  Government  (who  could  not 
be  made  a  party  to  a  suit)  is  the  real  debtor,  as  the  Government  would 
not  have  been  barred  by  limitation,  so  neither  would  the  complainant. 

When  two  persons  claim  the  same  sum  of  money  from  a  third  party,  a  pay- 
ment to  either  does  not  invalidate  the  right  of  the  other  claimant. 

When  the  relief  sought  in  equity  is  not  more  comprehensive  than  that  which 
might  have  been  obtained  in  an  action  for  money  had  and  received,  the 
complainant  is  barred,  as  he  would  have  been  at  law,  by  the  Statute  of 
Limitations. 


(a)  Cited  in  Tns.  Co.  vs.  Butler,  20  Md.  55;  State  vs.  R.  R.  Co.  34  Md.  374. 
The  State,  by  reason  of  her  prerogative  as  a  sovereign,  enjoys  an  immunity 
from  suits.  State  vs.  R.  R.  Co.  But,  in  passing  upon  contracts  to  which 
sovereigns  are  parties.  Courts  deal  with  them  in  the  same  manner  as  with 
contracts  of  private  persons,  and  will  not  assume  that  a  sovereign  power 
will  refuse  to  do  what  any  private  person  would  be  obliged  to  do.  Ins.  Co, 
vs.  Butler. 
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Appeal,  from  Chancery.  The  bill  iu  this  cause  was  filed  od  the 
'21st  September,  1827,  by  Peter  Bescaniere,  against  the  appellants, 
alleging  that  on  or  aboat  the  15th  January,  1813,  John  Hanua,  John 
Craig,  Duttou  Williams  and  Charles  Malloy,  became  the  purchasers 
of  the  brig  Swallow;  that  in  the  year  1814,  by  the  order  of  the 
United  States  authorities,  she  was  sunk  at  the  entrance  of  the  har- 
bor of  Baltimore,  for  the  defence  of  that  port ;  that  while  sunken,  on 
the  25th  February,  1815,  she  was  sold  by  her  then  owners,  together 
with  the  benefit  of  all  claim  of  her  said  owners  against  the  United 
States  for  damage  or  otherwise,  on  account  of  said  sinking,  to  the 
complainant,  and  a  certain  Matthew  Pascal,  for  $6,200,  which  ^lo 
•was  paid — ^that  Pascal  is  dead,  that  the  vessel  remained  '^*«^ 
sunk  until  April,  1815,  when  she  wa^  raised ;  that  iu  1816,  the  Con- 
gress of  the  United  States  appropriated  a  large  sum  of  money  for 
the  indemnification  of  the  owners  of  the  vessels  sunk  at  Baltimore, 
for  damage  sustained  by  said  vessels,  a  due  proportion  of  which  was 
received  by  the  said  Eescaniere  and  Pascal ;  that  in  the  year  1822, 
a  further  allowance  was  made  by  Congress  for  the  detention  of  said 
vessels  from  the  15th  February,  1815,  to  the  time  of  their  delivery  to 
their  respective  owners,  that  there  was  adjudged  to  the  owners  of  the 
brig  Swallow,  91,003.75,  that  Eescaniere  purchased  the  claim  from 
Pascal,  and  demanded  the  whole  sum  from  the  United  States,  and 
expected  to  receive  the  same  without  any  opposition  from  the  former 
owners  of  the  said  brig — but  that  the  suid  Hanna  and  Craig,  fraudu- 
lently designing  to  deprive  the  complainant  of  said  compensation 
for  detention  in  violation  of  the  terms  of  sale,  under  color  of  their 
original  purchase,  (in  conjunction  with  the  said  Malloy  and  a  certain 
Bichard  Williams,  who  with  said  Malloy,  had  since  became  the  exec- 
4itor  of  Dutton  Williams,)  did  fraudulently  receive  from  the  Govern- 
ment of  the  United  States,  on  the  18th  July,  1822,  the  sum  of  money 
awarded  for  the  detention  of  the  said  brig  Swallow.  That  the 
United  States  finding  the  right  of  the  said  Hanna  and  Craig  to  be 
questioned,  obtained,  from  them  a  bond,  with  one  Luke  Kensted  as 
surety,  conditioned  that  they  would  refund  to  the  United  States,  if 
it  should  be  judicially  decided,  that  the  said  Pascal  and  Eescaniere 
have  the  better  right  to  the  said  sum  of  money ;  and  the  said  Craig 
and  his  associates,  or  either  of  them,  shall  well  and  truly  indemnify 
and  save  harmless  the  said  United  States  from  making  the  said  pay- 
ment. The  bill  then  alleged  that  Hanna  and  Craig  had  ever  since 
kept  the  money,  and  refused  to  admit  complainant's  claim,  or  make 
-any  such  declaration  or  release  of  their  right  as  would  entitle  the 
<somplainant  to  be  paid  his  claim  by  the  United  States,  and  that  by 
reason  thereof  the  United  States  have  hitherto  failed  to  pay  com- 
plainant his  just  demand,  that  he  without  decree  in  his  behalf  oo^ 
•in  the  premises  will  be  unable  to  secure  to  himself  the  equi-  -^-^^ 
table  satisfaction  due  to  him  from  the  United  States;  that  Craig  is 
"dead,  and  Luke  Tiernan  is  his  administrator.  The  bill  then  pro- 
10  10  G.  &  J. 
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ceeded  to  pray,  that  the  said  HaDna,  Malloy,  B.  WilliaDis,  and  Tier- 
nan  as  administrator  of  Craig,  may  be  compelled  to  pay  complainant 
the  said  sum  of  91,003.75,  with  interest ;  that  the  defendants  may 
be  compelled  to  declare  to  or  on  behalf  of  the  complainant,  that  he 
is  entitled  to  said  sum  of  money,  or  execute  f\  release  or  renunciation 
of  all  claim  thereto,  in  order  to  establish  complainant's  right  to  the 
satisfaction  of  the  United  States,  and  for  general  relief,  &c. 

The  bond  of  Craig,  Hanna  and  Kenster  was  exhibited  with  this 
bill,  and  contained  the  following  recital  and  condition :  Whereas,  the 
sum  of  one  thousand  and  three  dollars  and  seventy-five  cents,  has 
been  awarded  under  the  Act  of  Congress,  passed  on  the  26th  day  of 
April  last,  for  the  detention  of  the  brig  Swallow,  of  which  John 
Craig,  Charles  Malloy,  John  Hanna  and  Dutton  Williams  were 
owners  at  the  time  the  said  brig  was  sunk  by  order  of  the  Govern- 
ment, at  the  mouth  of  Baltimore  harbor,  and  so  continued  until  the 
25th  day  of  February,  in  the  year  1815,  on  which  day  she  was  sold 
at  auction,  and  bought  by  Pascal  and  Bescaniere,  and  the  said  Craig, 
Malloy  and  Hanna,  in  their  own  right,  and  the  said  Malloy  and  Bichard 
Williams,  as  administrators  of  the  said  Dutton  Williams,  claim  the  said 
sum  of  money  on  the  ground  of  ownership  during  the  period  aforesaid, 
and  the  said  Pascal  and  Bescaniere  also  claim  the  same  on  account 
of  their  subsequent  ownership;  and  whereas,  it  seems  to  the  United 
States,  that  the  said  sum  of  money  ought  in  law  to  be  paid  to  the 
said  Craig,  and  those  claiming  with  him,  the  same  has  therefore 
been  paid  to  George  Hay,  as  attorney  in  fact  for  the  said  Craig  and 
his  associates :  now  the  condition  of  the  above  obligation  is  such, 
that  if  it  shall  be  judicially  decided  that  the  said  Pascal  and  Besca- 
niere have  the  better  right  to  the  said  sum  of  money,  and  the  said 
Craig  and  his  associates,  or  either  of  them,  sh9.ll  well  and  truly 
*  indemnify  and  save  harmless  the  said  United  States  for 
'^'^^  making  the  payment  aforesaid  to  the  said  Hay,  then  this  ob- 
ligation to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

The  answer  of  Luke  Tiernan  declared  that  he  was  a  stranger  to 
all  the  transactions  mentioned  in  the  bill,  and  left  the  complainant 
to  his  proof. 

The  answer  of  Charles  Malloy  denied  that  he  had  ever  received 
any  part  of  the  sum  claimed  in  the  bill,  and  alleged  that  in  1822,  he 
sold  his  claim  for  damages  to  John  Hanna,  one  of  the  original  pur- 
chasers of  the  brig.  He  also  claimed  the  benefit  of  all  defences  of 
his  co-defendants. 

The  answer  of  John  Hanna  showed  that  Pascal  and  Bescaniere,  in 
1824,  had  sued  him,  John  Craig,  Charles  Malloy,  and  Bichard  Wil- 
liams, at  law,  in  Baltimore  County  Court,  for  the  same  sum  and 
claim ;  that  a  verdict  and  judgment  was  rendered  against  them  in 
that  action;  that  the  claim  was  also  barred  by  limitations;  that 
nothing  was  sold  to  complainants  but  the  hull  and  appurtenances  of 
the  brig  Swallow  ;  that  no  claim  for  damages  and  detention  was  sold 
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to  complainants.  The  bond  to  the  United  States,  the  claim  made 
upon  the  Government  for  detention  and  the  payment  by  the  United 
Stat>e8  were  admitted,  but  the  claim  of  the  complainants  either  at 
law  or  in  equity  was  denied. 

Upon  this  bill  and  answers  the  parties  proceeded  to  take  proof^ 
and  the  Chancellor  [Bi.and]  decreed  that  the  complainant  was  justly 
entitled  to  have  and  receive  the  sum  of  91,003.75,  awarded  under  the 
Act  of  Congress  of  26th  April,  1822,  for  the  detention  of  the  brig 
Swallow,  as  the  legal  assignee  and  representative  of  the  owners  of 
the  said  vessel ;  which  said  sum  of  money  having  been  erroneously 
paid  over  by  the  United  States  under  misrepresentation  made  t^o 
them,  to  the  attorney  in  fact  of  John  Craig,  John  Hanna,  Charles 
Malloy,  and  Bichard  Williams  as  administrator  of  Dutton  Williams, 
deceased,  and  having  passed  from  their  hands,  as  in  the  proceedings 
mentioned,  into  the  hands  of  others,  in  such  manner,  that  these 
defendants  are  now  liable  for  the  payment  thereof,  it  is  therefore 
ordered  that  the  defendants  *  Luke  Tiernan,  executor  of  John  ^oa 
Craig,  William  Hanna,  administrator  of  John  Hanna,  deceased,  ^'^'^ 
forthwith  pay  or  bring  into  this  Court,  to  be  paid  out  of  any  assets 
now  in  their  hands,  or  which  may  hereatter  come  into  their  hands, 
or  into  the  hands  of  either  of  them,  unto  the  plaintiff  Peter  H.  Tur- 
ner, as  administrator  of  Peter  Bescaniere,  the  sum  of  ¥1,003.75,  with 
interest,  and  costs  to  be  taxed  by  the  register,  and 

From  this  decree  the  defendants  in  equity  appealed. 

The  cause  came  on  to  be  argued  before  Stephen,  Abcheb,  Cham- 
bers, and  Spence,  JJ. 

OlenUy  for  the  appellant  contended :  1.  That  the  bill  did  not  pre- 
sent a  case  within  the  jurisdiction  of  a  Court  of  equity.  The  claim 
might  have  been  recovered  at  law — ^no  obstacle  there.  Adair  vs. 
Winchester,  7  Q.  db  J.  114. 

2.  That  it  was  barred  by  limitations — five  years  had  elapsed. 
Angel  on  Lim.  349 ;  HawUy  vs.  Cramer,  4  Cok.  718 ;  3  Littellj  381 ; 
3  Yerg.  and  Young^  201. 

3.  That  the  judgment  at  law  was  conclusive  in  the  case. 

4.  The  decree  is  erroneous  in  making  each  party  liable  for  the 
whole  claim. 

5.  If  not  thus  erroneous,  the  decide  should  have  been  against  the 
representatives  of  the  surAiving  owner  of  the  brig. 

6.  The  evidence  does  not  sustain  the  bill  in  its  facts. 

7.  No  proof  of  complainant's  title  to  the  property. 

Mayer,  for  the  appellee,  cited :  1  Stor.  Eq.  471,  48 ;  2  7&.  34,  35, 
144,  145.  226;  Williams  vs.  Mayor  of  Annapolis,  6  H.  dt  J.  529; 
Spring  vs.  S.  Car,  Ins.  Co.  8  Wheat  268. 

Olenn,  in  reply,  cited :  Murphy  vs.  Barron,  1  JH.  dt  O.  258 ;  1  Star. 
Eq.  89 ;  Karthaus  vs.  Owings,  2  0.  dt  J.  430,  435. 
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oo«i  *  Abcheb,  J.  delivered  the  opinion  of  tbe  Court.  Accord- 
'^'^"  ing  to  the  allegations  contained  in  the  hill  of  complaint,  filed 
in  this  case,  the  complainant  is  seeking  to  recover  of  the  respondents, 
a  sum  of  money  paid  to  them  by  the  United  States,  which  did  not 
belong  to  them,  and  which  in  equity  and  good  conscience  they  coald 
not  hold  against  the  complainant. 

So  far  as  regards  the  recovery  of  the  money  received  by  the  respond- 
ents, the  complainant  might  have  had  redress  by  an  action  in  a  Court 
of  common  law,  in  which  tribunal  it  would  have  been  barred  by  the 
Statute  of  Limitations,  more  than  three  years  having  elapsed  between 
the  receipt  of  the  money  and  the  filing  of  the  bill. 

Without  therefore,  deciding  anything  upon  the  question  of  juris- 
diction, unless  the  bill  is  more  comprehensive  from  its  peculiar  alle- 
gations and  the  relief  sought,  than  an  action  for  money  had  and 
received,  the  complainant  is  equally  barred  in  equity  as  at  law;  a 
Court  of  equity  adopting  by  analogy  the  Statute  of  Limitations. 

It  appears  from  the  bill  of  complaint  that  at  the  time  of  the  pay- 
ment of  the  money  by  the  United  States  to  the  respondents,  a  bond 
was  taken  by  the  United  States,  payable  to  that  Government  firom 
the  respondents  as  obligors,  the  condition  of  which  was  that  ^Mf  it 
shall  be  judicially  decided  that  the  said  Pascal  and  Rescaniere  have 
the  better  right  to  the  said  sum  of  money,  and  the  said  Craig  and 
his  associates,  or  either  of  them,  shall  well  and  truly  indemnify  and 
save  harmless  the  United  States,  for  making  the  payment  aforesaid, 
to  the  said  Hay,  (attorney  for  the  obligors,)  then  the  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  virtue,^  and  the  prayer 
of  the  bill  is,  that  the  respondents  may  be  compelled  to  pay  the  com- 
plainant, the  money  by  them  received,  together  with  interest  there- 
on, and  that  they  may  be  compelled  to  declare  to,  or  in  behalf  of  the 
complainant,  that  he  is  entitled  to  said  sum  of  money,  or  execute  a 
release  or  renunciation  of  all  claim  to  said  sum  of  money,  in  order  to 
estabiish  his  claims  to  the  satisfaction  of  the  United  States,  and  con- 
condndes  with  a  prayer  for  general  relief. 

.  *  In  the  attitude  in  which  this  case  stood  when  the  parties 
'^'^^  were  presenting  their  conflicting  claims  to  the  United  States, 
that  Government  might  have  filed  a  bill  of  interpleader  against  them, 
in  which  an  adjudication  might  have  been  had,  as  to  their  respective 
rights;  but  she  could  not,  after  the  payment  of  the  money  to  one  of 
the  parties,  institute  such  a  proceeding,  but  must  when  she  seeks 
redress,  look  alone  to  the  bond  which  she  had  taken,  and  her  power 
to  recover  upon  that  bond  could  only  exist  upon  her  showing  a  judi- 
cial determination,  that  Pascal  and  Rescaniere  had  the  better  right 
to  the  money,  and  if  the  complainant  had  a  right  to  be  substituted 
to  the  United  States,  he  could  only  have  the  remedies  to  which  the 
United  States  would  have  been  entitled,  which  would  amount  to 
nothing,  as  there  has  been  no  judicial  determination  that  Pascal 
and  Rescaniere  had  the  better  right.     If  the  United  States  had 
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takeD  a  bond  to  indeniDify  only,  she  might  have  gone  into  equity 
upon  a  good  and  valid  claim  by  the  complainants  upon  her,  for 
the  money  against  the  respondents,  to  compel  them  to  pay  the 
money  instead  of  the  United  States,  but  she  has  not  taken  a  bond 
to  indemnify  her  unconditionally,  but  upon  the  condition  that 
there  shall  be  a  judicial  determination  of  a  superior  right  else- 
where existing.  When  such  a  judicial  determination  shall  be  had, 
then  upon  a  principle  of  quia  timetj  the  United  States  might  have 
obtained  a  decree  for  a  specific  performance  of  the  stipulation,  by 
coercing  the  obligors  to  pay  back  the  money  by  them  received  to  the 
person  rightfully  entitled  thereto }  and  had  the  right  of  the  party 
been  judicially  settled,  so  that  the  United  States  might  have  claimed 
indemnity,  the  question  of  the  right  of  the  complainants  to  be  sub> 
stituted  would  have  arisen,  and  as  in  such  a  case  the  United  States 
would  not  have  been  barred  by  limitation,  so  neither  would  the  com- 
plainants, if  it  were  possible  for  them  to  proceed  upon  the  principle 
of  substitution  in  a  case  where  the  Government,  which  cannot  be 
made  a  party  to  the  suit,  is  the  real  debtor.  A  bill  in  the  nature  of 
a  bill  of  interpleader,  could  not  be  filed.  As  to  the  United  States, 
she  IB  embarrassed  with  no  conflicting  claims ;  *  she  has  under-  _ 
taken  to  decide  the  right  by  paying  the  money  in  controversy  -^-^^ 
to  the  defendants,  who  upon  one  contingency  alone,  can  be  called 
upon  to  refund.  And  the  complainant  could  not  treat  his  proceed- 
ings in  that  light,  as  there  are  no  conflicting  rights  between  third 
persons  to  be  adjusted,  for  as  between  the  United  States  and  the 
defendants,  there  could  only  exist  conflicting  rights  when  the  condi- 
tion of  the  bond  was  forfeited.  Indeed  insuperable  difficulty  would 
be  found  in  treating  the  bill  as  one  of  that  character,  from  the  cir- 
cumstances that  the  United  States  would  not  be  a  party  to  the  suit ; 
if  the  defendants,  wrongfully,  or  by  fraud,  procured  payment  to  be 
made  to  them  of  the  funds  in  controversy,  it  would  be  still  such  a 
claim  as  could  be  reached  by  a  suit  at  law,  and  the  case  being  barred 
at  law,  is  equally  barred  in  equity. 

It  is  not  perceived  that  the  complainant's  claim  against  the  Gov- 
ernment is  at  all  weakened  or  impaired  by  auy  mistaken  payment 
of  the  money,  which  he  was  justly  entitled  to  receive,  nor  does  the 
contract  entered  into  with  the  defendants,  or  the  payment  of  the 
money,  furnish  the  slightest  impediment  to  the  complainant's  recovery 
of  the  Government.  In  the  case  of  a  payment  made  to  an  individual 
under  the  same  circumstances,  it  clearly  would  not.  It  is  true  the 
sovereign  power  has  an  immunity  from  suits,  but  that  very  immu- 
nity is  grounded  on  the  maxim,  that  the  sovereign  power  is  always 
ready  and  willing  to  do  justice,  and  the  same  justice  it  is  to  be  pre- 
sumed, would  be  rendered  by  the  United  States  upon  a  presentation 
of  the  claim  with  well  authenticated  proofs,  as  would  and  could  be 
coerced  from  an  individual  under  the  like  circumstances,  although 
they  had,  under  a  mistaken  idea  of  the  rights  of  another  person, 
paid  the  money  to  him,  to  compel  the  defendants  to  declare  in  the 
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language  of  the  prayer,  that  the  compIaiDant  is  entitled  to  the 
money,  and  to  release  or  renounce  all  claim  to  it,  if  a  Court  of  Chan- 
cery possessed  the  power,  could  not  place  the  defendants'  claim  on 
the  Government  upon  any  stronger  ground  than  it  now  stands ;  as  a 
payment  by  a  debtor  to  a  wrong  person  could  in  no  manner  release 
him  from  his  obligations  to  pay  the  person  justly  entitled  thereto. 
♦  But  if  the  object  of  the  complainant  be  in  fact,  by  obtain* 
^^o  ing  such  a  decree,  a  settlement  of  the  right  to  the  funds  in 
dispute,  it  must  be  followed  by  a  decree  for  the  money  against  tbe 
defendants,  upon  the  ground  either  of  substitution  to  the  rights  of 
the  United  States,  which  we  have  seen  cannot  be  done,  or  upon  the 
same  principle  he  could  in  an  action  for  money  had  and  received, 
recover  at  law. 

But  viewing  the  case  in  this  light,  limitations  operate  as  a  bar, 
wherefore,  we  are  of  opinion,  that  the  decree  of  the  Chancellor 
should  be  reversed  with  costs.  Decree  reversed. 


Habbis  and  Chauncey  v8.  Alcock. — Chapman  and  Ebskine 

V8.  Alcock. — December,  1838. 

If  a  party  who  has  a  judgment  against  another,  fraudulently  aids  him  in 
purchasing  goods,  in  order  that  he  may  levy  an  execution  upon  them, 
or  if  the  purchaser  knowing  himself  to  be  insolvent,  conceals  that  fact 
from  the  vendor,  and  has  no  intention  when  he  obtains  the  goods  to  pay 
for  them,  in  either  case  the  title  of  the  vendor  would  not  be  divested,  (a) 

No  inference  of  fraud  can  be  drawn  from  the  fact  that  one  judgment  is 
taken  for  three  separate  claims,  the  object  being  to  place  the  creditors 
upon  a  footing  of  equality. 

If  a  judgment  be  confessed  upon  a  note  professing  to  be  for  value  received, 
and  the  creditors  of  the  party  confessing  attempt  to  impeach  the  judg- 
ment, by  showing  that  the  note  was  not  given  for  value,  but  fictitious, 
it  is  competent  to  those  who  have  taken  the  judgment,  to  shew  what 
was  in  fact  the  consideration  for  which  the  note  was  given,  (b) 

A  judgment  operates  as  a  merger,  or  extinguishment  of  the  debt  due  the 
party  in  whose  favor  it  is  rendered — with  regard  to  other  parties,  whose 
claims  are  designed  to  be  secured  by  it,  the  judgment  is  a  mere  collateral 
security,  and  they  are  at  liberty  to  prosecute  any  remedy  at  law,  or 
equity,  which  was  open  to  them  prior  to  its  rendition,  (c) 

If  a  judgment  be  confessed  to  one,  for  the  benefit  of  himself  and  some  other 
creditors  of  the  defendant,  it  is  no  objection  to  its  validity,  at  the  suit 
of  other  creditors  who  may  be  affected  by  it,  that  the  trust  does  not 
appear  upon  the  record.  There  is  no  principle  which  requires  such  an 
entry,  or  prohibits  the  proof  of  the  trust  by  parol  testimony,  (d) 


(a)  See  Poicell  vs.  Bradlee,  9  G.  &  J.  m.  p.  220. 

(b)  Cited  in  Notley  Young's  Estate,  3  Md.  Ch.  468. 

(c)  Cited  in  Keighler  vs.  Savage  Co.  12  Md.  415. 

(d)  Approved  in  Jns.  Co.  vs.  Wallis,  28  Md.  188. 


HABBIS  ET  Ai..  V8.  ALCOCK.— 10  G.  &  J.  151 

The  mere  fact  of  iBsuing  an  execution  for  more  than  is  due  upon  a  judg- 
ment,  *  does  not  per  se  render  the  execution  void.    It  is  by  the    a  oiy* 
quo  ctnimo  that  its  validity  is  to  be  tested,  and  if  issued  bona  fide    ^^^ 
it  will  avail  the  plaintiff  to  the  extent  of  the  debt  remaining  due.  (e) 

Equitable  interests  in  personal  property,  cannot  at  law,  be  seized  and  sold 
under  9^  fieri  facias,  (/) 

A  Ck)urt  of  equity,  however,  will  not  set  aside  a  sale  of  such  an  interest, 
but  on  the  contrary,  if  applied  to  for  the  purpose,  would  decree  a  ratifi- 
cation of  it,  upon  the  principle  that  that  will  be  ratified  when  done, 
which  the  Court,  upon  application,  would  order  to  be  done,  {g) 

APPEAiiS  from  the  equity  side  of  Baltimore  Goanty  Court.  On 
the  12th  October,  1636,  John  W.  Harris  and  William  Ghauncey  filed 
their  bill,  alleging  that  at  January  Term  of  said  Goart,  Benjamin 
Brady  confessed  a  judgment  in  favor  of  Bichard  £.  Aloock,  in  a  cer- 
tain fictitious  action  of  aMttfnp«it,  instituted  on  the  same  day  on 
which  said  judgment  was  confessed,  for  the  purpose  of  obtaining 
the  same  by  filing  a  declaration  by  consent  of  parties  without  issu- 
ing any  process ;  that  the  declaration  in  the  said  action  was  for 
money  had  and  received,  and  upon  a  promissory  note  for  $20,000,  but 
your  orators  charge  that  no  sum  of  money  was  due  from  the  said 
Brady  to  the  said  Aloock ;  that  the  note  was  drawn  up  on  the  day 
of  the  date  of  the  rendition  of  the  judgment,  and  was  antedated ; 
that  no  consideration  for  the  said  note  at  the  time  of  making  there- 
of, or  at  any  other  time,  passed  between  the  said  Brady  and  Alcock, 
that  it  was  made  solely  to  serve  as  a  cause  of  action  upon  which  to 
found  the  said  judgment ;  that  It  was  confessed  &>r  $40,000,  to  be 
released  upon  payment  of  $20,000 ;  that  there  was  no  legal  claim 
upon  which  said  judgment  was  founded,  and  could  not  have  been 
obtained  adversely,  if  resisted ;  that  to  induce  Brady  to  confess  the 
judgment,  the  said  Alcock  told  him  he  wanted  some  security  to  show 
Alcock  and  Go.  and  Gartlidge,  who  were  creditors  of  Brady,  and 
induced  the  said  Brady  to  believe  that  the  said  judgment  was  never 


(e)  Of.  HoUingsworth  vs.  Floyd,  2  H.  &  O.  68. 

(/)  Cited  in  Rose  vs.  Bevan,  10  Md.  470;  Myera  vs.  Amey,  21  Md.  .805; 
Martin  vs.  Jewell^  37  Md.  585.  The  usual  mode  is  to  issue  a  fl.  fa.^  cause  it 
to  be  levied  or  returned,  thus  showing  that  his  remedy  at  law  has  failed; 
by  which  acts  of  diligence  the  creditor  acquires,  in  the  view  of  a  Court  of 
equity,  a  priority  of  right  from  the  time  his  execution  was  placed  in  the 
sheriff ^8  hands,  and  equity  will  permit  him  to  redeem  the  prior  incum- 
brance, or  grant  a  decree  for  a  sale.  Myers  vs.  Amey.  A  creditor  may  file 
his  biU  and  obtain  a  decree  for  the  sale  of  the  property  absolutely,  and  pay 
off  the  incumbrances,  and  then  satisfy  his  own  claim.  Rose  vs.  Sevan.  In 
the  case  in  the  text  the  mode  by  which  a  creditor  may  pursue  a  debtor  ^s 
equitable  interest  in  personal  property  is  clearly  pointed  out.  Martin  vs. 
Jewell,  By  Rev.  Code,  Art.  64,  sec.  156,  equitable  interests  in  real  estate 
may  be  sold  under  &fl.  fa, 

(^)  Cited  in  Keighler  vs.  Ward,  8  Md.  268;  Bruce  vs.  Levering,  23  Md.  296; 
Clark  vs.  Abbott,  1  Md.  Ch.  477.    See  also  Furlong  vs.  Edwards,  8  Md.  99. 
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.to  be  put  in  force  against  him ;  that  Brady  said  be  was  insolvent ; 
that  Alcock  now  pretends  that  the  said  note  and  judgment  were  in 
consideration  of  certain  debts  due  to  Samuel  Alcock  and  Co.,  Charles 
Cartlidge,  and  him,  the  said  Richard  E.  Alcock.  This  the  complain- 
^^  ants  *  charge  to  be  false,  that  nothing  like  $20,000  was  due  to 
'*'*®  all  or  either  of  those  persons,  and  that  of  what  was  owing  to 
said  persons,  a  large  portion  wa^  not  then  due  and  payable ;  that  no 
statement  of  accounts  was  made  between  the  said  Brady  and  his 
said  alleged  creditors,  to  ascertain  the  sum  due  at  the  time  of  mak- 
ing said  note ;  that  no  receipt  was  given  by  the  said  Alcock,  as  agent; 
or  any  document  executed  to  show  that  said  judgment  was  intended 
to  cover  said  debts;  that  none  of  the  evidences  of  the  debt  due 
from  Brady  held  by  said  creditors  were  given  up  at  the  time  of  said 
judgment,  but  on  the  contrary,  they  were  retained  and  protested  for 
non-payment  after  the  rendition  of  said  judgment;  that  the  said 
judgment  is  no  merger  of  said  Brady's  debts,  and  that  said  judg- 
ment represents  a  clear  additional  debt  of  $20,000,  for  which  there 
was  no  consideration ;  that  Brady  was  indebted  to  many  other  per- 
sons ;  that  after  the  confession  of  the  judgment  Brady  contracted 
various  other  debts  for  goods  in  New  York,  with  the  knowledge  and 
consent  of  said  Alcock,  and  particularly  of  your  orators;  that 
shortly  after  the  goods  so  as  aforesaid  purchased,  or  pretended  to  be 
purchased  in  New  York,  arrived  at  the  store  of  Brady,  in  Baltimore, 
the  said  Alcock  fraudulently  caused  to  be  issued  a  writ  oi fieri  facioiy 
grounded  upon  the  judgment  so  as  aforesaid  confessed  without  con- 
sideration, and  under  pretence  of  the  said  judgment,  and  by  means 
of  the  said  fi,  fa.  caused  and  procured  the  sheriff  of  Baltimore 
County,  to  levy  upon,  and  sell  all  the  goods,  &c.  in  the  said  store 
contained,  including  those  purchased,  or  pretended  to  have  been  pur- 
chased of  your  orators,  and  other  persons  in  New  York,  with  the 
knowledge  and  consent  of  the  said  Alcock ;  that  at  the  time  of  the 
sale,  Richard  E.  Alcock  had  full  knowledge  of  all  the  before  men- 
tioned facts;  that  when  complainants  delivered  their  goods  to  Brady 
they  were  entirely  ignorant  of  the  said  judgment  and  insolvency  of 
Brady,  and  that  the  pretended  sale  of  the  goods  by  them  to  Brady 
is  fraudulent  and  void ;  that  Henry  S.  Sanderson  being  sheriff  of 
Baltimore  County,  has  received  and  now  retains  in  his  hands,  the 
sum  of  $11,000,  the  ♦  proceeds  of  the  property,  so  as  aforesaid 
seized  and  sold,  by  force  of  the  said  fraudulent  judgment  and 
execution.  They  also  charge  that  a  certain  Isaac  Warren,  a  judg- 
ment creditor  of  the  said  Benjamin  Brady,  as  he  alleges,  has  caused 
a  writ  of  fi,  fa,  to  be  issued  out  of  Baltimore  County  Court, 
against  the  goods  and  chattels  of  the  said  Brady,  and  r*laims  that 
the  said  execution  has  been  levied  upon  the  same  property  so  as 
aforesaid  seized,  &;c.  though  complainants  charge  that  the  said  last 
mentioned  execution  was  not  issued  until  after  a  large  part  of  the 
said  goods  had  been  actually  sold  under  the  first  execution ;  that 
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neitber  Isaac  Warren  nor  Bichard  E.  Alcock,  are  citizens  of  the 
State  of  Maryland,  and  do  not  reside  therein ;  that  yoar  orators  are 
apprehensive,  thej,  or  one  of  them,  will  receive  the  said  money  from 
the  said  Sanderson,  and  withdraw  it  from  the  jurisdiction  of  the 
Gonrt,  and  out  of  the  State,  wherefore,  &c.  Prayer  for  stU^pcena 
against  Bichard  E.  Alcock,  Henry  S.  Sanderson  and  Isaac  Warren, 
order  of  publication  against  Alcock  and  Warren,  as  non-residents ; 
that  the  judgment  in  favor  of  Alcock  be  vacated ;  that  Sanderson 
be  directed  to  pay  the  proceeds  of  sales  int<»  Court ;  that  the  same 
be  applied  to  the  payment  of  the  goods  fraudulently  obtained  from 
joor  orators,  and  of  their  claims  on  said  Brady,  the  residue  in  such 
manner  as  may  be  consonant  to  justice,  and  for  further  relief,  &c. 

The  answer  of  Bichard  E.  Alcock  alleged  it  was  true  that  Beuja* 
min  Brady  did  confess  judgment  to  him  at,  &c.;  that  the  proceed- 
ings were  instituted  on  the  day  the  judgment  was  confessed ;  that 
the  declaration  was  filed  by  consent  without  issuing  process,  all  of 
which  he  is  informed  is  every  day's  practice  of  this  Court ;  that  the 
declaration  is  truly  stated  in  the  bill ;  that  the  note  was  drawn  on 
the  day  of  the  rendition  of  the  judgment  and  was  antedated;  but 
be  denies  there  was  no  sum  of  money  due  this  defendant,  by  the 
said  Brady,  or  that  there  was  no  consideration  for  the  said  note. 
This  defendant  says,  that  with  the  drawing  of  the  said  note,  he  had 
nothing  to  do;  he  neither  asked  for  it,  nor  advised  its  being  given  ; 
and  never  even  heard  anything  of  it  until  a  •  few  months  ^o^ 
before  it  was  handed  to  him,  just  prior  to  the  confession  of  '♦•'^ 
the  judgment  by  his  counsel,  under  whose  conduct  the  whole  proceed- 
ings in  reference  to  said  judgment  was  carried  on,  who  seemed  to 
think  such  a  note  desirable,  and  neither  the  said  Brady  objected  to 
giving  it,  nor  did  this  defendant  know  uny  reason  why  he  should  not 
take  it.  This  defendant  is  informed  by  his  counsel,  that  the  said 
note  was  intended  to  serve  as  a  cause  of  action,  and  as  evidence  of 
the  debt,  which  the  said  Brady  told  his  counsel  was  due.  The  de- 
fendant admits  the  judgment  as  alleged,  denies  there  was  no  claim 
on  which  to  found  it ;  denies  that  he  ever  gave  Brady  to  understand 
be  would  never  take  out  execution  on  said  judgment,  or  that  he  ever 
did  any  thing  to  induce  the  said  Brady  to  give  him  the  said  judg- 
ment farther  than  to  ask  him  for  some  security  for  the  debt  due 
those  whom  this  defendant  represented;  that  the  said  judgment  was 
given  in  consequence  of  this  application,  and  if  there  is  any  irregu- 
larity in  the  judgment,  it  arises  from  the  fact,  that  the  counsel  em- 
ployed was  not  thoroughly  informed  of  the  nature  of  the  debt ;  this 
defendant  at  that  time  had  every  confidence  in  the  said  Brady,  and 
left  it  pretty  much  to  him  to  give  all  the  necessary  information  to 
the  counsel  employed  and  to  decide  upon  the  terms.  The  judgment 
was  given  wholly  at  the  said  Brady's  instance,  and  every  thing  in 
regard  to  it  was  dictated  by  him :  this  defendant  gave  few  or  no  in- 
structions to  the  counsel  engaged,  save  requesting  him  to  have  the 
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matter  arranged  as  soon  as  he  could;  this  defendant  denies  that 
Brady  informed  him  he  was  insolvent,  or  that  he  knew  it.  The  de- 
fendant claims  the  judgment  for  debts  due  Samuel  Alcock  and  Co., 
Oharles  Gartlidge  and  himself;  this  defendant  arers  that  all  the  debts 
for  which  the  said  judgment  was  confessed,  were  due  at  the  time  of 
confession  of  the  said  judgment,  the  promissory  note  on  which  the 
said  judgment  was  confessed,  being  then  due;  he  admits  that  of  the 
amounts  merged  into  the  said  note,  $6,602.86,  was  not  due  before  the 
time  of  taking  said  note ;  but  he  avers  at  the  time  of  giving  said 
-  ^  note  and  j  udgmen t,  said  Brady  agreed  to  consider  this  *  amount 
'^^'^  as  due;  he  admits  there  was  no  statement  of  the  account,  be- 
eause  there  was  no  difference  between  him  and  Brady  of  the  amount 
due;  that  he  gave  no  receipt;  that  none  was  asked  for;  that  most 
of  the  debt  was  due  upon  open  account;  that  of  those  which  had  fallen 
due,  Brady  never  asked  for ;  that  those  which  became  due  after  the 
confession  of  the  judgment,  said  Brady  told  this  defendant  to  present 
at  maturity,  and  that  they,  should  be  paid  as  a  part  of  the  judgment ; 
he  denies  that  the  judgment  constitutes  an  additional  debt  against 
Brady ;  that  he  never  heard  of  the  purchases  from  persons  in  New 
York,  save  those  Brady  contemplated  making  of  the  complainants, 
and  of  those  only  in  a  casual  conversation;  but  he  did  not  know  that 
Brady  had  bought  of  them.  The  answer  then  admitted  the  taking 
out  of  the  execution  on  the  judgment  on  the  11th  May,  1836,  but  the 
defendant  does  not  know  from  whom  the  goods  were  purchased  which 
were  levied  on;  denies  all  fraud  in  the  sale,  so  far  as  he  is  concerned,  and 
insists  that  the  property  in  goods  legally  passed  from  complainants  to 
43aid  Brady ;  and  finally  he  insists  that  his  judgment  should  not  be 
vacated. 

The  answer  of  H.  S.  Sanderson,  sheriff  of  Baltimore,  declared  his 
ignorance  of  the  transactions  leading  to  the  judgment.  He  admitted 
the  execution  and  its  levy  on  the  goods  found  in  Brady's  store,  and 
the  public  sale  of  them  in  due  course  of  law,  the  proceeds  being 
48,622.98,  and  submits  to  such  order  as  the  Court  may  take  in  the 
premises. 

The  answer  of  Isaac  Warren  admitted  that  he  was  a  judgment 
creditor  of  Brady,  that  he  caused  an  execution  to  be  issued  and  levied 
upon  his  property ;  he  denies  that  such  execution  was  levied  after  the 
«ale,  under  the  execution  of  his  co-defendant  Alcock,  upon  the  pre- 
tended and  fraudulent  judgment  obtained  by  him  against  Brady,  that 
on  the  contrary,  that  but  a  few  of  the  articles  first  levied  on  had  been 
sold  under  Alcock 's  execution  at  the  time  of  his  levy;  that  his  exe- 
cution is  in  all  respects  fair  and  lawful,  and  that  he  is  entitled  to  be 
first  paid  out  of  the  proceeds  of  the  property. 

♦  Upon  this  state  of  the  pleadings  the  parties  went  into 
'*•''*  proof  of  their  respective  allegations.  The  facts  in  dispute 
adopted  by  the  Appellate  Court  are  fully  stated  in  the  opinion  of  this 
Oourt,  and  show  how  the  questions  of  law  arose. 
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A  similar  bill  was  filed  on  the  same  day  by  George  Gbapman  and 
P.  Erskine,  against  the  same  defendants,  bnt  in  addition,  these  com- 
plainants claimed  nuder  an  assignment  from  Benjamin  Brady  to 
them,  dated  17th  May,  1836,  of  the  following  terms,  to  wit : 

This  indenture  made,  &c.  between  Benjamin  Brady  of  the  first 
part,  and  George  Chapman  and  James  P.  Erskine  of  the  second  part, 
witnesseth ;  that  whereas  the  said  Benjamin  Brady  hath  heretofore 
sold  divers  goods  to  James  S.  Whitemau,  &c.  &c.  and  received  pay- 
ment therefor,  and  delivered  part  thereof,  leaving  part  thereof  still  un- 
delivered ;  and  whereas  all  that  part  of  the  said  goods  not  delivered, 
have  together  with  other  goods,  &c.  been  seized  and  taken  by  the 
sheriff  of  Baltimore  County,  under  and  by  virtue  of  a  writ  of  fieri 
f^MciaSj  at  the  suit  of  Eichard  E.  Alcock,  against  the  said  Brady, 
upon  a  judgment  the  validity  of  which  may  hereafter  be  contested ; 
and  whereas  the  said  Brady  is  indebted  to  the  said  grantees  and 
others,  (enumerating  a  variety  of  creditors,  and  among  others, 
Charles  Cartlidge,  towards  the  end  of  the  enumeration,)  and  hath 
agreed  to  execute  these  presents  for  the  purpose  of  securing  the 
claims  of  the  herein  before  named  persons  and  creditors,  in  the 
order  in  which  they  are  herein  before  named.  Kow  this  indenture 
witnesseth,  that  for  and  in  consideration  of  the  premises,  the  said  Ben- 
jamin Brady  hath  assigned  to  the  said  George  Chapman  and  James  P. 
Erskine,  all  the  estate,  &c.  of  him  the  said  Benjamin,  whether  at  law 
or  in  equity,  of  in,  to  and  out  of  the  store  No.  97  in  Baltimore  street, 
and  all  the  goods  therein  contained,  or  to  which  the  said  Brady  is  en- 
titled wherever  the  same  may  be,  whether  in  the  said  store  or  else- 
where, that  have  been  levied  upon  as  aforesaid,  to  have  and  to  hold 
for  the  following  purposes :  1st.  To  secure  the  persons  who  have  pur- 
chased goods  from  him,  and  had  not  received  them  though  ^qq 
*  paid  for,  and  to  pay  them  and  the  said  other  creditors,  in  '^^^ 
the  order  in  which  such  purchasers  and  creditors  are  named.  The 
deed  then  declared  it  should  be  lawful  for  any  of  the  persons  named 
as  creditors  aforesaid,  to  take  in  satisfaction  of  their  claims,  or  so  far 
as  the  same  might  extend,  rated  at  the  prices  at  which  they  were 
sold  to  the  said  Brady,  the  goods  that  may  now  remain  unsold  by 
the  said  Brady,  that  have  heretofore  been  sold  by  such  persons,  and 
in  like  manner  that  the  goods  that  may  have  been  sold  by  said 
Brady  to  any  person  named  as  creditors  aforesaid  may  be  taken  and 
held  by  such  persons,  or  such  parts  thereof  as  may  now  specifically 
remain ;  and  it  was  also  provided  that  said  deed  should  in  no  wise  be 
taken  to  prejudice  any  right  independent  thereof  to  such  goods,  and 
no  person  should  be  entitled  to  any  actual  benefit  under  this  assign- 
ment, without  a  release  executed  to  the  said  Brady,  for  all  claim  of 
such  person  intended  to  be  covered  thereby.  This  deed  was  duly 
acknowledged  and  recorded  in  Baltimore  County  Court. 

The  authority  from  Samuel  Alcock  and  Co.  bore  date  the  5th 
March,  1835,  and  constituted  Eichard  E.  Alcock  their  attorney  irre- 
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vocable,  ^'  for  as  aud  in  onr  names  and  for  our  use  and  benefit,  to  ask^ 
demand,  sue  for,  recover  and  receive  of  and  from  all  persons  in  the 
United  States,  and  elsewhere,  all  and  every  snm  or  sums  of  money^ 
debts,  dues,  goods,  effects  and  things,  which  now  are  or  is,  or  which 
at  any  time  during  the  term  of  three  years,  shall  become  due,  owing,, 
payable,  or  belonging  to  us,  and  upon  receipt  thereof  to  give  acqait- 
tances  and  discharges ;  also  to  settle  accounts,  pay  or  receive  balaDces^ 
and  generally  to  do,"  &c. 

And  it  appeared  that  by  an  act  of  Charles  Cartlidge,  dated  22d  May, 
1837,  that  he  had  authorized  Richard  E.  Alcock  to  include  his 
debt  in  the  judgment  confessed  by  Brady,  and  that  he  ratified  the 
proceedings  of  said  Eichard  E.  Alcock  in  the  premises.  Similar  an- 
swers were  filed,  and  that  bill  was  submitted  to  the  County  Court  at 
the  same  time  with  the  bill  of  John  W.  Harris  and  William  Chauiic3% 
and  upon  the  same  proof  by  agreement. 

♦  The  County  Court  [Archeb,  C.  J.  and  Pxjbviance,  A.  J.] 
'*••*  decreed  that  the  bills  ought  to  be  dismissed  with  costs,  being 
of  opinion  that  the  judgment  obtained  by  Alcock  vs.  Brady  was 
founded  on  a  valuable  consideration,  and  wq»  not  fraudulent,  and 
that  E.  Alcock  would  stand  as  a  trustee  for  S.  Alcock  and  Cartlidge, 
to  the  extent  of  their  claims  against  Brady,  which  the  judgment  was 
taken  to  satisfy.  The  County  Court  was  further  of  opinion  that  the 
charge  of  the  executions  being  fraudulent  is  not  sufficiently  sustained 
to  entitle  either  of  the  complainants  to  relief. 

From  this  decree  the  complainants  appealed,  and  the  cause  was  ar- 
gued before  Buchanan,  C.  J.,  Stephen,  Dorset,  Chambers,  and 
Spence,  JJ. 

James  H.  Raymond^  for  the  appellants,  contended : 

1.  That  the  judgment  and  note  of  the  5th  March,  are  fraudulent 
and  void  under  the  13  of  Elizabeth,  as  being  to  the  prejudice  of  credi- 
tors. On  this  point  he  cited:  Dulaney  vs.  Hoffman^  1  G.  dt  J.  170; 
De  Forest  vs.  Bacon,  2  Conn.  Rep.  633;  Hoiiston  vs.  Notcland  et  aL  7 
0.  d-  J.  480;  Joice  and  Wife  vs.  Taylor^  6  0.  <fc  J.  68;  WatJcins  vs. 
Stocketty  6  H.dt  J.  435;  3  Co,  81;  Butts  vs.  Swa^atmood,  2  Cotcen^  432; 
Rob.  on  Frauds^  542 ;  1  IStory  Eq.  363 ;  Wilder  vs.  Fondey^  4  Wendell^ 
100,  106;  Allison  vs.  Matthiev,  3  John.  R.  235;  Rossiter  vs.  Rossit^r, 
8  Wendell,  494 ;  Turner  va.  Plowden,  5  0.  <it  J.  52. 

2.  That  the  said  note  and  judgment  represent  a  clear  addition  to 
the  amount  of  Brady's  debts,  and  do  not  merge  any  debt  of  his  exist- 
ing at  that  time,  and  are  therefore  prejudicial  to  his  creditors,  fraud- 

uleut  and  void.  Birely  and  Holt  vs.  ♦  Staley,  5  G.  dc  J.  432 ; 
^^*  Hammond  vs.  Ridfjely,  5  H.  dt  J.  280;  Betts  va.  Union  BanJcj 
1  H.  dt  G.  175 ;  Adams  vs.  Fai^je,  7  Feck,  542 ;  Boicers  vs.  State,  7  ff. 
(&  J.  32. 

3.  That  inasmuch  as  the  claims  of  S.  Alcock  and  Cartlidge  are  not 
at  all  referred  to  in  the  said  note  and  judgment,  which  contains  no 
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evidence  that  he  was  a  trastee  for  them,  or  either  of  them,  the  said 
judgment  cannot  be  sastained  on  the  ground  of  its  being  in  trust  for 
them. 

4.  That  the  execution  is  fraudulent  as  having  been  issued  after 
the  payment  of  Cartlidge's  debt,  even  supposing  that  the  judgment 
is  not  fraudulent. 

5.  That  the  purchase  of  the  goods  of  the  appeUants  by  Brady,  un- 
der all  the  circumstances  of  the  case,  was  fraudulent  and  void,  and 
that  the  property  of  their  said  goods  has  never  passed  out  of  them. 
Durell  vs.  Haley^  1  Paige^  492 ;  Martin  vs.  Martin^  23  Law  Lib.  221 ; 
Allison  vs.  MatthieUy  3  John.  Eep.  235. 

6.  That  the  property  taken  under  the  execution  was  not  legally  the 
property  of  Brady,  and  that  equitable  interests  on  personal  property 
are  not  the  subjects  of  execution,  and  consequently  that  the  execu- 
tion in  this  case  ought  to  be  set  aside.    Harding  vs.  Stevensonj  SH.dt 

J.  264;  MeComhie  vs.  Davies^  7  Ea^t^  5 ;  SeoU  vs.  SchoU  et  al.  8  Uast^ 
476;  Bailey  vs.  Burton,  8  Wend.  339,  346. 

Steele^  for  the  appellee.  The  controlling  question  is  the  existence 
of  fraud  in  the  judgment  and  execution.  It  is  a  question  of  fact.  If 
we  establish  a  bona  fide  debt,  a  bona  fide  confession  to  secure  it,  and 
no  more,  I  do  not  suppose  this  Court,  upon  the  ground  of  an  unde- 
clared trust,  would  deem  the  judgment  fraudulent,  and  set  it  aside, 
when  these  bills  were  filed,  the  only  charge  of  fraud  was  on  the  score 
of  a  supposed  conspiracy,  or  that  Alcock  had  taken  advantage  of 
Brady,  and  then  the  complaint  rested  on  the  want  of  consideration. 
This  related  to  both  judgment  and  execution.  The  execution  was 
only  impeached  on  the  ground  of  fraud  in  the  judgment.  The 
answer  to  Warren's  bill  fully  discloses  the  whole  case. 

•The  peculiar  language  of  the  answer  is  objected  to.  It  ^q^ 
follows  the  language  of  the  bill,  if  that  is  objectionable,  so  is  "^^^ 
the  answer.  But  there  is  no  obscurity  in  the  whole  answer.  The 
answer  was  not  excepted  to :  if  a  fuller  answer  was  desired,  another 
course  should  have  been  pursued. 

The  first  question  of  fraud  is  under  the  Statute  of  Elizabeth. 

It  is  said  these  are  conveyances  giving  an  honest  preference,  and 
yet  they  may  hinder  and  delay  creditors.  Conveyances  on  good 
consideration  and  bona  fide,  are  excepted  from  the  operation  of  the 
statute.  A  judgment  is  no  unusual  form  of  assurance  to  give  a  pre- 
ference.   HoJbird  vs.  Anderson,  b  B.  i&  E.  255. 

If  no  lurking  benefit  to  grantor,  then  it  is  bona  fide  when  founded 
on  a  good  consideration.     WJieaton  vs.  Sexton,  4  Wheat.  507. 

The  facts  show  such  a  consideration,  hence  the  bona  fide  character 
of  the  judgment.  The  evidence  is  found  in  the  answer  of  Alcock, 
and  prevails  till  overthrown.  It  insists  that  the  debts  are  due.  A 
schedule  of  them  is  exhibited  with  the  proof. 

Gartlidge's  debt  was  agreed,  subsequent  to  the  judgment,  to  be 
paid  in  instalments,  and  as  paid  to  be  credited.    Two  items  of  the 
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schedule  nre  confirmed  by  the  production  of  Brady's  notes.  The 
debts  due  Alcock  &  Co.  are  impliedly  admitted  by  Brady  in  his  dep- 
osition. Those  of  Cartlidge  nve  admitted,  and  Brady's  letters  estab- 
lish that  of  B.  E.  Alcock.  There  is  no  evidence  to  question  the 
amount  of  these  debts.  These  facts,  with  Brady's  silence  at  the 
time  of  the  confession,  establish  the  debt  represented  by  R.  E.  Al- 
cock. Here  the  counsel  went  into  a  more  particular  examination  of 
the  facts  to  corroborate  the  existence  of  the  debt. 

There  was  then  a  consideration  for  the  note,  and  Alcock  stood  as 
a  trustee  for  those  interested  in  that  consideration.  Brady  might 
have  confessed  a  separate  judgment  to  each  of  the  parties.  The 
agreement  to  confess  the  judgment  being  carried  into  execution  by 
a  trustee,  does  not  make  it  fraudulent,  especially  in  a  Court  of  equity 
having  peculiar  ^jurisdiction  over  trustees  to  make  them  com- 
ply  with   their  engagements.    Brady  had  a   right  to  pay 
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through  agents,  then  why  not  give  security  to  an  agent!  He  takes 
no  more  from  the  residue  of  his  creditors,  he  gives  no  more  to  the 
preferred  creditor  by  this  course.  An  act  of  Brady  attended  with 
the  same  results,  cannot  be  valid  in  one  form  and  fraudulent  in 
another.  The  judgment  is  like  a  voluntary  conveyance  to  preferred 
creditors.  If  the  judgment  is  honest,  and  defective  in  form,  this 
('ourt  will  heal  it.    Aldrid^e  and  Eigdon  vs.  Weems^  2  0.  dt  J.  36. 

There  is  nothing  in  the  form  of  the  preference. 

A  note  given  to  one,  may  enure  to  the  benefit  of  two,  they  being 
equitably  interested  in  the  consideration.  Coursey  vs.  Baker,  7 
H.  dt  J.  28;  Van  IStaphorat  vs.  Pearce,  4  Mass.  258,  263;  2  Kent 
Com.  623;  Tolputt  vs.  Wells,  1  Maul,  and  Sel.  395;  Meux  q.  t.  vs. 
Howell,  4  East,  10. 

It  Brady  had  contested  the  note  at  law,  it  could  not  have  availed 
him. 

Then  as  to  effect  of  immaturity  of  a  part  of  the  debt,  affecting  the 
judgment  in  part.  The  Statute  of  Elizabeth  is  silent  on  this  head. 
That  distinction  does  not  prevail  there.  Creditors  holding  immature 
debts  may  come  in  under  an  assignment  for  benefit  of  creditors  gene- 
rally.   1  Esp.  N.  P.  130. 

The  diminution  of  future  contingent  liabilities,  is  sufficient  con- 
sideration to  support  a  deed.  Worsley  et  al.  vs.  Demattos  and  Slader, 
1  Burr.  473 ;  United  States  vs.  Hove  et  al.  3  Cranch,  73 ;  Hendricks  vs. 
Robinsonj2  J.  G.  R.  306.  Here  a  certain,  though  immature  liability, 
is  good  consideration.     Crawford  vs.  Taylor,  6  0.  dt  J.  323,  334. 

I  consider  the  note  here  immaterial.  It  was  only  a  part  of  the 
machinery  which  the  attorney  thought  necessary  as  a  part  of  the 
form  of  the  confession. 

Alcock  was  the  agent  of  Cartlidge,  of  course  his  principal  was 
bound  by  his  act. 

A  trust  results  in  favor  of  those  whose  funds  are  used  in 
24U  •  ll^^,  purchase  of  property,  whether  real  or  personal.     Perry 
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vs.  Headj  1  Mar.  47 ;  2  Vent.  366 ;  Oascoigne  vs.  Thtcingj  1  Vem. 
366;  Boyd  vs.  McLean  and  Wife,  1  J.  C.  R.  582 ;  Jackson  vs.  MaU- 
dorf^  11  J.  R.  102 ;  Foster  vs.  Jone«,  1  McCord^  119. 

It  is  said  the  execution  is  fraudalent,  thoagh  the  judgment  is  not. 
The  amount  for  which  the  execution  issued  does  not  appear.  The 
grounds  of  fraud  are  not  stated  to  be  that  the  execution  issued  for 
too  much,  and  therefore  fraudulent.  The  execution  is  not  void  in 
toto,  but  only  irregular  as  to  the  excess.  Wilder  vs.  Fondey,  4  Wen- 
delly  100. 

Now  if  the  whole  amount  was  not  taken,  as  if  only  $8,000  is  taken 
out  of  $17,000,  no  fraud  in  fact  exists.  Then  the  question  would  be 
mistake  or  fraudulent  intent  f  Alcock  offered  to  stop  the  execution 
if  the  debt  was  secured.  The  execution  issued  without  concert,  and 
wiU  cover  what  is  really  due.  HoUingstoorth  vs.  Floyd^  2  H.  dt  O.  S7 } 
Rudd  and  MiUer  vs.  SchlaUer^  1  LitteUy  19. 

This  bill  is  not  for  a  general  distribution,  but  each  creditor  is  claim- 
ing his  own,  independent  of  all  others. 

An  execution  in  the  hands  of  the  sheriff  creates  an  equitable  lien, 
a  preference.  Shirley  vs.  Watts,  3  A^.  200 ;  MoDurtnutt  vs.  Strong 
et  ah  4  J.  C.  R.  687 ;  Eadden  vs.  Spader,  20  J.  R.  554. 

Those  who  defeat  us  must  have  a  superior  equity.  They  come  in 
with  notice  of  our  claim  and  subordinate  to  it.  Our  claim  and  judg- 
ment in  the  view  of  the  case,  are  both  admitted.  There  was  no  collu- 
sion in  the  original  case.  To  recover  they  must  show  superior  equity. 
Ingraham  vs.  Wheeler,  5  Connec.  277,  283 ;  Atkinson  and  Rollins  vs. 
Jordan, Ellis  and  Co.  6  Ohio  Rep.  298;  The  King  vs.  Watkins,S  Price, 
6;  Austen  vs.  Belt,  20  John.  442,  449. 

R.  Johnson,  for  the  appellee.  As  to  the  validity  of  the  deed  of 
May,  1836,  in  favor  of  Chapman  and  Erskine,  he  said  there  was 
reservation  of  any  surplus  to  the  grantor.  If  it  existed  it  was  by 
implication  ♦of  law,  and  not  in  point  of  fact.  A  deed  to  ^m^ 
create  a  pi'eference  must  not  be  obnoxious  on  other  grounds.  '*'** 
We  know  that  Brady  is  insolvent.  That  this  d^ed  conveys  all  his 
property.  The  proposition  now  to  be  examined  is,  whether  it  be 
competent  for  a  debtor  to  strip  himself  of  his  whole  property,  in 
order  to  make  a  provision  for  the  payment  of  particular  debts,  and 
require  a  release  from  the  creditors  prefeiTed,  whether  the  fund  pro- 
vided is  adequate  or  not  for  the  payment  of  the  entire  debt  f  The 
deed  requires  that  the  creditor  to  be  benefited,  must  execute  a  release 
of  the  whole  debt.  Such  a  deed  is  void  as  to  all  creditors.  The  vice 
which  destroys  it,  must  exist  with  it.  Does  it  not  hinder  and  delay 
from  the  day  of  its  execution,  all  creditors,  as  well  those  provided 
for,  as  those  not  ?  If  it  creates  delay  from  the  period  of  execution, 
it  cannot  be  confirmed — set  up  by  matter  ex  post  facto.  This  inhe- 
rent objection  is  independent  of  the  objection  from  creditors.  The 
statute  acts  on  the  conveyance.  If  the  deed  proves,  establishes 
per  s€,  that  a  creditor  can  have  no  advantage  from  it  unless  he  does 
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an  act,  as  execute  a  full  release,  which  the  debtor  has  no  right  to 
exact,  then  it  is  void.  Here  an  acquittance  is  claimed  as  a  condi- 
tion precedent.  If  void  as  to  those  provided  for,  it  is  void  as  to  all. 
Under  the  sixth  point  of  the  appellant,  it  is  insisted  that  the  prop- 
erty is  not  liable  to  execution.  In  this  question,  the  Court  is  to 
assume  that  Brady  acquired  the  property  honestly;  that  the  judg- 
ment is  valid,  and  the  debt  covered  by  it  due,  either  in  the  whole  or  in 
part.  It  is  said  the  execution  will  be  vacated,  because  the  defend- 
ant had  an  equitable,  and  not  a  legal  title  in  the  property  levied  on. 
Now  the  bill  does  not  proceed  on  such  ground.  It  makes  no  such 
issue  which  is  fatal  to  this  objection.  It  is  not  remedied  by  the  Act 
of  1832.  Can  this  Court  reverse  on  a  ground  which  forms  no  part 
of  the  complainants'  equity?  Again,  if  the  bill  took  this  ground, 
there  is  no  evidence  to  support  it.  Tbe  fact  alleged  is  a  prior  mort- 
gage by  Brady  upon  the  property  seized.  Now  there  is  no  evidence 
of  the  mortgage  in  the  ♦record,  and  the  complainants  cannot 
Z^4  rely  on  the  parol  evidence  of  the  mortgagor  that  he  made 
such  an  instrument.  The  mortgage  should  be  here  to  show  its  ex- 
tent and  character.  But  in  such  matters  the  basis  of  fact  should  be 
well  laid.  The  property  was  found  in  the  possession  of  Brady,  against 
whom  the  execution  issued.  The  person  having  the  legal  estate  is 
not  a  party  contesting  the  right  of  the  plaintiff  below  to  make  the 
levy  he  did,  though  advised  of  the  fact.  Then  the  execution  pro- 
ceeds. The  property  is  sold,  and  is  now  in  Court  for  distribution. 
Whether  strictly  liable  or  not  is  immaterial.  It  has  been  levied  on, 
and  it  is  not  competent  for  other  creditors  to  object  to  the  distribu- 
tion of  the  sales  in  payment  of  Alcock's  debt.  The  proper  course  was 
to  move  to  set  aside  the  execution.  The  ground  relied  on  here  might 
have  availed,  on  motion,  at  the  return  of  the  writ,  and  now  after  a 
motion  then  made  and  decided,  they  urge  it  here.  There  was  a  com- 
petent remedy  at  law! 

The  fifth  point  alleges  no  property  in  Brady :  yet  other  points 
insist  he  had  a  right  to  convey.  There  is  no  evidence  that  Brady,  at 
the  time  of  his  purchase,  did  not  intend  to  pay,  nor  to  impeach  the 
sale  to  him.  They  have  made  Brady  a  witness,  and  the  goods  are 
his  with  reference  to  all  the  world. 

The  other  points  present  but  one  question,  constructive  fraud  and 
fraud  in  point  of  fact.  Fraud  in  fact  is  not  to  be  presumed.  The 
answer  he  denies.  Proof  of  two  witnesses  is  necessary  to  establish. 
It  is  founded  on  the  charge  that  nothing  was  due  Richard  E.  Alcock. 
The  objection  impliedly  admits  that  something  due  to  his  principals. 
They  offer  no  proof  to  rebut  this  implication.  The  proof  is  conclu- 
sive that  the  whole  object  of  the  confession  was  to  obtain  a  security 
for  a  debt  which  subsequently  fell  due.  We  may  show  by  parol  evi- 
dence the  persons  really  interested.  A  debtor  may  prefer  any  credi- 
tor. There  was  then  a  debt  due.  If  so,  no  fraud  either  in  the  inten- 
tion or  the  object. 


HARRIS  ET  A.L.  vs.  ALCOCK.— 10  G.  &  J.  161 

Is  the  jadgiueDt  a  nallity,  because  of  the  Statute  of  13  Elizabeth, 
ch.  5.  This  only  applies  to  judgmeuts  confessed  with  a  fraudulent 
intent.  He  who  seeks  to  avoid  it  must  show  a  want  of  bona  fide  in 
the  obtention  of  the  judgment.  If  the  fraudulent  intent  be  wanting, 
the  judgment  cannot  be  vacated.  Then  as  to  fraud  in  issuing  an 
execution  for  the  whole,  a  part  being  paid.  Wilder  vs.  Fondey^  4 
Wendell,  100  to  105. 

Such  an  issue  of  an  execution  is  only  evidence  of  fraud.  If  no 
fraudulent  intent  in  fact,  the  objection  is  answered. 

H.  D.  EvanSj  in  reply,  cited  Statute  of  13  Eliz.;  Rob.  on  Fraud,  1 
to  4;  Coursey  VB.  Baher^  7  H.  dt  J..  28;  5  0.  i&  J.  456;  Adams  xb. 
Paige,  7  Peeky  647,  48,  50;  Wilder  vs.  Fondey,  4  Wend.  105. 

♦  Dorset,  J.  delivered  the  opinion  of  the  Court.  The  case  ^  - 
of  Harris  and  Chcmncey  vs.  Alcock,  and  Chapman  and  Frskine  "^^^ 
vs.  the  same  defendant,  resting  for  the  most  part  on  the  same  ques- 
tions of  law  and  fact,  and  under  the  opinion  of  the  Court  sharing 
the  same  fate,  they  will  be  considered  and  disposed  of  together,  as 
if  forming  but  one  case.  The  question  which,  in  its  natural  order, 
first  presents  itself,  is  did  the  property  in  the  merchandise  mentioned 
in  the  complainants'  bill,  as  sold  to  Brady,  pass  out  of  the  com- 
plainants, under  the  circumstances  attending  the  salet 

It  is  insisted  that  it  did  not,  upon  two  grounds. 

First,  because  Alcock  fraudulently  aided  and  assisted  Brady  in 
making  the  purchase,  with  a  view  of  levying  an  execution  thereon 
as  soon  as  it  should  arrive  in  the  City  of  Baltimore. 

Secondly,  because  Brady,  at  the  time  of  the  purchase,  knew  him- 
self to  be  insolvent,  concealed  this  fact  from  the  complainants,  and 
when  he  obtained  the  goods,  did  not  intend  to  pay  for  them. 

Either  of  these  grounds,  if  established,  would  have  entitled  the 
complainants  to  relief.  But,  unfortunately  for  them,  the  proof  in 
the  record  sustains  neither  of  these,  their  pretensions,  no  such 
fraud  as  that  imputed  to  either  Alcock  or  Brady  has  been  sustained 
by  the  testimony,  and  the  right  of  property  in  the  goods  vested  upon 
their  sale  and  delivery. 

The  next  ground  upon  which  the  appellants  assert  their  right  to 
relief,  is,  that  the  judgment  confessed  by  Brady  to  Richard  E. 
Alcock,  is  fraudulent  and  void,  and  in  support  of  this  assertion,  they 
insist,  that  if  the  design  of  the  judgment  was  as  is  alleged,  to  obtain 
by  way  of  judgment,  security  for  the  debts  due  by  Brady  to  Richard 
E.  Alcock,  Samuel  Alcock  and  Co.  and  Cartlidge,  that  a  separate 
judgment  would  have  been  confessed  to  each  creditor  for  the  amount 
due  to  him ;  and  that  the  omission  to  pursue  that  course,  is  evidence 
of  a  fraudulent  design. 

•  Is  the  inference  warranted  by  the  facts  and  circumstances  ^^,y 
under  which  the  judgment  before  us  was  rendered,  is  the   '**  • 

'  question  we  are  to  consider  ?    Richard  E.  Alcock,  we  assume,  was 
11  10  a.  &  J. 
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the  authorized  agent  of  Samuel  Alcock  &  Go.  and  Charles  Cartlidge, 
in  obtaining  the  judgment  designed  to  secure  the  debts  due  to  him- 
self, and  his  principals.  His  design  doubtless  was,  it  ought  to  have 
been,  so  to  arrange  the  matter,  that  each  of  the  three  creditors 
should  come  in  pari  passu,  in  reaping  the  benefits  to  be  derived 
from  the  security  about  to  be  taken,  for  the  preservation  of  their 
claims.  So  far  from  the  mode  adopted  to  carry  out  the  design,  being 
any  evidence  of  fraud,  it  is  strong  evidence  that  the  agent  intended 
to  act  with  perfect  fairness  and  justice  in  the  transaction;  nay,  it  is 
the  only  mode  in  which  he  could  have  done  so,  consistently  with  his 
duty  to  himself  and  his  principals.  If,  as  has  been  suggested,  he 
had  obtained  a  separate  judgment  for  each  creditor,  that  mutuality 
and  perfect  equality  of  benefits,  which  was  in  the  contemplation  of 
the  parties,  would  in  all  human  probability  have  been  frustrated;  a 
field  would  have  been  opened  for  a  race  of  dihgence  between  three 
judgment  creditors,  which  would  have  operated  injuriously  to  Brady, 
and  was  never  contemplated  by  him  or  his  creditors  to  whom  the 
security  was  to  be  given.  In  taking  the  one  judgment  instead  of 
the  three  suggested,  Alcock  acted  in  good  faith  both  towards  his 
principals  and  Brady;  and  their  other  creditors,  in  this  respect, 
have  no  right  to  complain  of  the  course  which  has  been  pursued. 

It  is  also  contended  that,  the  judgment  is  fraudulent  and  void  as 
against  the  other  creditors  of  Brady,  because  the  note  of  $20,000,  on 
which  it  was  rendered,  was  not  given  for  a  debt  bona  fide  due  from 
Brady  to  Alcock,  and  that  this  fact  being  established,  the  note  is 
thereby  impeached  for  fraud,  and  it  is  incompetent  to  offer  testimony 
to  sustain  it  by  showing  that  it  was  given  in  part  for  a  debt  to 
Alcock,  and  for  the  residue  on  account  of  debts  due  by  Brady  to 
Charles  Cartlidge  and  to  Samuel  Alcock  &  Co.  The  sole  object  of 
the  note  as  is  satisfactorily  shewn  by  the  proof  in  the  record,  was  to 
gpM^  ♦facilitate  the  entry  of  the  judgment,  which  Brady  had 
'•^^  agreed  to  confess,  as  a  security  for  the  three  debts  referred  to, 
which  debts,  by  the  testimony  admitted  in  the  cause,  coupled  with 
the  confession  of  the  judgment,  we  think  are  sufficiently  established. 
The  note  upon  its  face,  does  not  in  terms  say,  that  it  was  given  for  a 
debt  due  from  Brady  to  Alcock,  but  simply  promises  to  pay  Richard 
E.  Alcock  the  sum  of  $20,000  for  value  received;  as  respects  its 
validity  it  is  wholly  immaterial  whether  the  note  was  given  for  a 
debt  due  to  Alcock  alone,  or  was  given  to  him  as  the  authorized 
agent  of  Cartlidge  and  Samuel  Alcock  &  Co.  (of  which  authority  we 
think  the  record  furnishes  sufficient  proof)  for  the  purpose  of  obtain- 
ing the  judgment  rendered  to  secure  the  payment  of  their  debts. 
But  it  is  insisted  in  behalf  of  the  appellants,  that  the  testimony 
offered  by  the  appellee,  in  relation  to  the  judgment  and  note  on 
which  it  is  founded,  is  inadmissible,  because  you  cannot  offer  evidence 
to  add  to  or  contradict  a  deed,  much  less  can  you  do  so  in  relation 
to  a  record,  which  is  of  much  greater  solemnity;  no  evidence  was 
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addaced  to  add  to  or  contradict  the  record.  It  was  not  offered  to 
prove  that  the  judgment  whr  not  rendered  on  the  promissory  note, 
and  thus  impeach  the  verity  of  the  record;  but  the  appellants 
having  offered  evidence  to  contradict  the  statement  in  the  note,  that 
it  was  given  for  value  received,  and  alleging  that  it  was  wholly 
fictitious,  without  consideration,  and  fraudulent;  the  appellee,  in 
perfect  consistency  with  both  note  and  judgment,  offered  the  evi- 
dence on  his  part,  to  show  that  the  transaction  was  bona  fide^  and 
not  fictitious,  without  consideration  and  fraudulent,  as  was  alleged ; 
and  to  do  this,  he  offered  proof,  not  contradicting  the  note,  not  show- 
ing a  different  consideration  from  that  expressed  in  it,  but  showing 
what  in  point  of  fact  was  the  value  received,  which  the  note  upon 
its  face  alleged  to  have  been  the  consideration  for  which  it  was 
given.  There  surely  on  this  point  is  no  analogy  between  the  case 
before  us  and  that  of  Betts  and  Wife  vs.  The  Union  Bank  of  Mary- 
landj  1  H,  it  0. 175,  and  the  other  hke  cases  which  have  been  cited, 
where  the  testimony  objected  to,  was  adduced  to  •  prove  a  ^^^q 
consideration  of  an  entirely  different  nature  from  that  ex-  '^^^ 
pressed  in  the  deed. 

It  is  further  urged,  that  the  judgment  is  fraudulent  and  void 
against  the  other  creditors  of  Brady,  because  the  debts,  to  secure  the 
payment  of  which  it  was  given,  were  not  merged  in  the  judgment, 
nor  were  releases  or  receipts  given  therefor.  There  is  no  weight  in 
this  objection.  The  judgment  did  operate  as  a  merger  or  extinguish- 
ment of  the  debt  due  to  Bicbard  E.  Alcock.  After  its  rendition  he 
could  prosecute  no  suit  upon  his  original  cause  of  action.  But  as 
respects  the  claims  of  Gartlidge  and  Samuel  Alcock  &  Go.  it  was  no 
merger  or  extinguishment,  but  a  mere  collateral  security  for  the  pay- 
ment thereof,  and  did  not  impair  the  rights  of  those  creditors  to 
prosecute  any  remedy  at  law,  or  in  equity,  which  previous  to  the 
Judgment  they  might  have  sustained.  It  is,  however,  wholly  imma- 
terial whether  the  judgment  was  an  extinguishment  of  those  claims 
or  not,  or  was  a  mere  collateral  security  for  their  payment,  in  neither 
event  should  such  receipts  or  acquittances  have  been  given. 

The  appellants  also  insist,  that  the  judgment  is  fraudulent  and 
void  against  the  other  creditors  of  Brady,  because  it  adds  a  new  debt 
of  $20,000  to  those  already  owing,  inasmuch  as  it  did  not  extinguish 
the  claims  on  account  of  which  it  was  entered,  and  no  releases  or 
discharges  being  given  therefor,  payment  might  be  enforced  both  of 
the  amount  of  the  judgment  and  of  the  claims  for  which  it  was 
given.  But  the  conclusion  which  has  been  drawn,  is  not  warranted 
by  the  premises ;  the  payment  of  both  cannot  be  enforced.  By  satis- 
fying the  judgment,  the  claims  are  extinguished,  and  by  discharging 
the  claims,  the  judgment  is  satisfied.  It  is  likewise  insisted,  that  if 
the  judgment  was  paid,  neither  Brady  nor  his  creditors  could  have 
proved  for  what  debts  it  was  rendered.  Brady  well  knew  for  what 
debts  the  judgment  was  entered  as  a  security,  and  his  omission  to 
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take  some  written  evidence  thereof,  or  to  provide  some  means  of 
proTin^  the  same,  would  not  make  fraadalent  and  void  a  judgment, 
in  all  other  respects  unimpeachable. 

'  This  Court  must  pronounce  the  law  upon  the  facta  as  tbey 
appear  in  the  record,  and  cannot  set  aside  a  judgment  as 
fraudulent,  all  the  facts  and  circumstances  in  retRtion  to  which  being 
proved,  shew  it  to  be  otherwise,  merely  because  the  means  of  obtain- 
ing such  proof  in  some  future  case  may  not  be  within  the  reach  of 
the  party  complainant.  But  the  ditBculty  apprehended  is  not  insur- 
mountable, A  bill  of  discovery  will  readily  remove  it. 

There  is  no  foundation  for  the  impeachment  of  this  judgment,  on 
the  ground  that  if  Alcock  were  to  receive  and  waste  the  amount  due 
thereon,  the  debts  due  to  Gartlidge  and  Samuel  Alcock  &  Co.  would 
still  remain  iu  full  force  against  Brady,  such  receipt  by  Alcock  works 
the  immediate  extinguishment  of  those  debts,  and  no  subsequent 
misapplication  of  it  can  ever  revive  them ;  nor  is  there  more  weight 
due  to  the  objection  raised  by  the  appellants'  counsel,  that  the  trust 
upon  which  Alcock  holds  the  jadgment,  ought  to  have  appeared 
upon  the  record,  and  cannot  be  proved  by  parol.  There  is  no  princi- 
ple of  law  which  requires  such  an  entry  npon  the  record,  or  prohibits 
the  proof  of  such  a  tmst  by  oral  testimony.  The  cases  referred  to 
in  the  argument  rest  entirely  on  the  express  provision  of  the  Statute 
of  Frauds,  and  have  no  bearing  npon  the  question  on  which  tbey 
were  cited. 

From  an  attentive  examination  and  consideration  of  all  the  evi- 
dence introduced  into  the  record,  we  are  satisfied  that  there  was  do 
fhiad  in  the  judgment  rendered,  or  the  means  used  in  obtainiog  it. 

Tbe  next  point  on  which  the  appellants  claim  a  reversal  of  this 
decree  is,  that  the  execution  is  fraudulent,  as  having  been  issued 
after  tbe  payment  of  Cartlidge's  debt ;  even  supposing  that  thejadg- 
ment  is  not  fraudulent,  execution  issued  for  the  whole  amount  of  the 
judgment,  the  payment  made  of  Cartlidge's  debt,  not  being  endorsed 
thereon,  as  it  should  have  been.  The  simple  fact  of  issuing  an 
execution  for  more  than  is  due  on  ajndgment,  does  not  j>«r  m  render 
tbe  execation  fraudulent  and  void.  It  is  by  the  qrto  animo  with 
which  it  issued,  that  Its  validity  is  to  be  tested,  if  issued  with  a 
9R.1  '  fr*"'^°'*°^  intent  it  is  void,  but  if  issued  bona  fide  it  is  not 
^"^  void,  and  will  be  available  to  the  plaintiff  to  the  extent  of  the 
debt  remaining  doe  on  the  judgment.  Bollinggwortk'i  Adm'r  vs. 
Ftoi/d  ei  al.  2R.d!Q.  87,  and  Evdd  and  Milter  vs.  Schlatter  and  6U- 
man,  1  Ltttell,  19.  There  is  nothing  in  the  record  from  which  any 
fraudulent  design  could  be  imputed  to  the  appellee,  in  issuing  the 
execution  complained  of.  The  proof  iu  the  cause  repels  all  idea  of 
collusion  between  him  and  tbe  defendant,  the  appellants  therefore 
are  entitled  to  no  relief  on  the  ground  of  fraud  in  issuing  the  execa- 
tiou. 
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The  last  point  raised  by  the  appellants  is^  that  the  property  taken 
under  the  execution  was  not  legally  the  property  of  Brady,  and  that 
equitable  interests  in  personal  property  are  not  the  subjects  of  an 
execntioB,  and  consequently,  that  the  execution  in  this  case  ought 
to  be  set  aside.  With  the  appellant's  premises  on  this  point  as  legal 
propositions,  we  see  no  reason  to  find  fault,  but  to  his  consequence  or 
conclusion  as  regards  the  exercise  of  the  authority  of  a  Court  of 
equity,  we  must  be  permitted  to  object. 

It  cannot  be  denied  as  a  legal  principle,  that  a  debtor's  equitable 
estate  in  personal  property  cannot  at  law  be  seized  and  sold  under  a 
fieri  facias.  The  usual  mode  by  which  a  creditor  pursues  such  inte- 
rests of  his  debtor,  and  makes  them  available  for  the  payment  of  his 
debt,  is  to  issue  afi.fa.  and  place  it  in  the  hands  of  the  sherifi^  and 
cause  it  to  be  levied  or  returned,  thus  showing  that  his  remedy  at 
law  has  failed;  by  which  acts  of  diligence  he  acquires  in  the  eye  of 
the  Court  of  equity,  a  priority  of  right,  or  preference  to  the  debtor's 
interest  in  his  property,  from  the  time  his  execution  was  placed  in 
the  hands  of  the  sheriff,  and  upon  application  to  a  Court  of  equity, 
he  will  be  permitted  to  come  in  and  redeem  the  prior  incumbrance, 
and  have  a  decree  for  the  sale  of  the  i)roperty  thus  disencumbered, 
for  the  payment  as  well  of  the  amount  of  the  incumbrance,  as  of  the 
execution  debt;  or  as  is  a  more  proper  course  of  proceeding,  he  will 
obtain  a  decree  without  any  clause  of  redemption  for  a  sale  of  the 
absolute  property ;  first  to  pay  off  the  incumbrance,  and  then  the 
*  creditor's  execution.  The  property  levied  on  in  the  case  oeo 
under  consideration,  is  wholly  inadequate  to  pay  the  appellees  ^^^ 
the  preferred  creditor's  debt.  The  appellants,  therefore,  have  no 
right  to  ask  a  Court  of  equity  to  set  aside  the  proceedings  under  the 
execution ;  they  have  no  interest  in  the  subject-matter ;  Court.s  of 
equity  never  interfere  to  set  aside  proceedings  at  law,  but  at  the 
instance  of  those  whose  interests  are  affected  by  them. 

But  there  is  another  ground  upon  which  such  interference  should 
be  refused.  A  Court  of  equity  will  always  ratify  and  confirm  that 
when  done,  which  as  a  matter  of  course,  if  previously  applied  to,  it 
would  have  ordered  to  be  done.  If  after  the  levy  and  before  the  sale 
under  the  execution  in  question,  the  Court  had  been  called  on  by  the 
appellee,  to  decree  the  sale  of  the  property  seized  under  the  execu- 
tion, the  relief  asked  for  would  have  been  unhesitatingly  granted. 
The  sale  then  having  been  made  by  the  appropriate  legal  officer,  so 
far  from  setting  aside  the  proceedings  under  the  execution,  the  Court 
if  applied  to  for  that  purpose,  had  it  been  necessary,  would  have 
decreed  the  ratification  of  the  sale  which  had  been  made.  Upon 
this,  the  last  point  of  the  appellants,  see  the  cases  of  Venable  and 
McDonald  vs.  The  Bank  of  the  United  States^  2  Peters^  107,  and  McDer- 
moU  vs.  Strong^  4  Johns.  C.  B.  691. 

The  views  which  we  have  already  expressed  upon  the  points  raised 
by  the  appellants,  render  it  unnecessary  for  us  to  examine  or  decide 
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the  objections  to  several  of  those  points  suggested  by  the  appellee, 
upon  the  pleadiogs  and  issues,  &c.  in  the  caase,  or  to  determiae  the 
qaestioD  as  to  the  validit;  of  the  deed  to  Chapman  and  Erskine, 
under  the  Statute  of  Elizabeth. 

The  decrees  of  the  County  Court  in  the  cases  of  Harria  and 
Chauncey  vs.  Aleock,  aod  Chapman  and  Unkine  vs.  Alcoch  and  others, 
are  affirmed  with  costs  in  this  Coart  and  the  Court  below. 

Decree  affirmed. 


353    •Israel  Piebce,  Adm'r  of  Humphrey  Pieece,  and 
others  vs.  Luke  Tiebnan  and  others. — December,  1833. 

D.  aod  P.  shipped  r  cargo  on  a  foreign  voyage  on  joint  account,  in  the  name 
of  D.;  after  the  Teasel  sailed,  D.  assigned  his  undivided  moiety  for  the 
beoefit  of  creditors,  and  the  return  cargo  came  to  the  hands  of  the  trua- 
tees.  Thej  refused  to  paj  P.  more  than  his  undivided  moietj  of  the 
proceeds  of  the  return  cargo,  but  it  appearing  that  in  fact  he  had  paid 
more  tiian  his  moiety  on  account  of  this  partnership  transaction,  and 
with  a  view  to  it,  it  was  held,  upon  a  bill  Sled  against  the  trustoes,  of 
which  he  was  one,  that  be  had  a  lien  on  O's  moiety  of  the  proceeds  for 
his  reimbursement,  (a) 

Advances  made  by  one  party,  intereeted  in  a  proposed  joint  adventure  in 
merchandise,  for  and  on  account  of  tbe  adventure,  to  another  party 
also  interested  therein,  in  whose  name  the  operation  was  conducted,  are 
equivalent  in  every  equitable  view  to  an  actual  purchase  of  the  mer- 
chandise bought  for,  and  by  which  the  transaction  was  carried  on. 

The  excess  of  one  partner's  advances  over  those  of  the  other,  constitutes  a 
preferred  claim  upon  the  partnership  property  or  its  proceeds.  (6) 

The  creditors  of  a  partnership  are  to  be  first  paid  out  of  partnership  effects. 

Per  Bland,  C. 

Appeal  from  Chaucery.  The  bill  in  this  cause  was  filed  on  the 
5th  of  March,  1825,  by  Humphrey  Pierce,  (intestiite  of  the  appel- 
lants,) and  alleged,  that  a  short  time  prior  to  the  9th  December, 
1799,  A  certain  William  Duncan  being  the  owner  of  a  brig  called  the 
Betsey  and  Peggy,  sold  to  tbe  complainant  one-half  of  said  vessel 
for  $3,lfi0,  and  tbe  said  Duncan  aud  complainant  having  agreed  to 
be  joiutlj' interested  in  a  cargo  to  be  shipped  on  board  said  brig  to 
Saint  Domingo,  the  said  Dnucau  was  authorized  to  purchase  a  cargo 
for  her  on  joint  account ;  that  he,  on  the  9tli  December,  1799,  pur- 
chased from  complainant  as  a  part  of  said  cargo,  to  be  shipped  on 
joint  account,  aa  aforesaid,  goods  to  the  amount  of  $19,389.61,  and 
also  purchased  from  others  goods  to  the  value  of  (12,923.34,  making 
the  cargo  shipped,  as  aforesaid,  832,312.95,  exclusive  of  insurance 
and  other  charges,  of  which  the  complainant  actually  paid  for  said 

(a)  See  Ridgely  vs.  Careg,  4  H.  &  McH.  lie. 

(b)  Cited  in  Conkling  vs.  Washington  Univ.  3  Md.  Ch.  509. 
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cargo,  the  sam  of  929,448.08,  and  also  $3,350.50,  as  will  appear  by 
promissory  notes  in  his  possession,  given  by  him  to  and  in  favor  of 
said  Dancan,  and  since  •  paid  by  complainant,  that  said  oc>i 
brig  sailed  on  her  voyage,  and  previous  to  her  return  the  said  '•^'* 
Dancan  having  been  nnfortnnate  in  his  business,  made  an  assign- 
ment of  his  estate  to  a  certain  James  Ball,  (since  deceased,)  Luke 
Tieman,  Archibald  Stewart,  and  complainant,  in  trust  for  certain  of 
his  creditors ;  that  the  said  Dancan,  without  the  knowledge  or  con- 
sent of  complainant,  made  or  procured  to  be  made  the  invoices  and  bills 
of  lading  for  the  cargo  aforesaid,  in  his  said  Duncan's  name,  so  that 
the  same  appeared  as  his  property,  but  in  the  indenture  aforesaid,  he 
only  transferred  to  said  trustee  one  undivided  moiety  of  said  vessel 
and  cargo,  and  the  proceeds  thereof,  stating  that  the  remaining 
moiety  belonged  to  complainant ;  that  on  the  return  of  the  vessel, 
James  Dall,  who  was  {^t  that  time  the  acting  trustee,  to  whose  man- 
agement his  co-trustees  had  committed  the  business  of  the  said  Dun- 
can, took  possession  of  said  vessel  and  cargo  without  the  consent  of 
complainant,  and  after  disposing  of  the  same,  accounted  to  complain- 
ant for  one-half  of  the  net  proceeds  thereof,  and  nothing  more,  con- 
tending that  complainant  had  no  lien  on  the  remaining  one-half  of 
said  cargo  for  reimbursement  of  the  money  expended  by  him  in  the 
purchase  thereof,  but  as  regarded  said  sum  so  expended  beyond  the 
value  of  the  complainant's  one-half  of  said  vessel  and  cargo,  he  was 
to  be  considered  as  a  creditor  of  said  Duncan,  and  would  be  only  enti- 
tled t-o  a  dividend  from  such  effects  of  said  Duncan  as  would  remain 
after  the  full  payment  of  the  preferred  claims  provided  for  in  his  inden- 
ture of  trust ;  that  said  Dall  refused  to  pay  complainant  his  advances 
for  Duncan,  or  any  thing  beyond  the  half  part  of  the  proceeds  of  said 
cargo,  but  that  he  ultimately  expected  to  recover  his  right  in  the . 
premises ;  the  bill  then  proceeded  to  allege  the  death  of  said  Dall ; 
that  the  complainant  had  other  claims  as  a^eneral  creditor  of  Duncan , 
and  that  there  were  funds  in  the  hands  of  the  trustees  still  undistri- 
buted, and  prayed  process,  &c.  a  discovery  and  account  of  the  trust 
funds,  payment  of  his  advances  upon  the  joint  adventure  out  of  the 
proceeds  thereof,  and  relief  generally. 

The  complainant  exhibited  with  his  bill  an  indenture  of*  the  ^  c  e 
14th  February,  1800,  between  William  Duncan  of  the  one  part,  '•^^ 
and  James  Dall,  Luke  Tiernan,  Humphrey  Pierce,  and  Archibald 
Stewart  of  the  other  part,  which  conveyed  all  the  said  Duncan's  estate 
in  trust  for  such  of  his  creditors  as  should  sign  and  seal  the  said  deed 
within  thirty  days,  towards  payment  of  their  several  claims.  The 
recitals  of  the  property  conveyed,  included  "one  undivided  moiety  of 
the  cargo  lately  shipped  on  board  the  brig  Betsey  and  Peggy  by  the 
said  William  Duncan,  also  one  moiety  of  all  sums  for  which  it  had 
been  already  sold  or  may  hereafter  sell  for,  as  also  one  moiety  of  the 
proceeds,  or  the  property  purchased  with  such  proceeds ;  the  other 
half  of  said  cargo  being  the  property  of  Humphrey  Pierce  "  in  trust. 
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first  to  pay  certain  specified  creditors,  (of  whom  tbe  said  Humphrey 
Pierce  was  not  one;]  then  aA  iudemnity  lor  said  Boncan's  special  bail, 
hia  securities  on  boud  to  the  United  States,  then  as  to  the  balance, 
that  it  shall  be  distributed  amongst  all  the  creditors  of  the  said  Wil- 
liam Duncan,  who  shall  bare  signed  and  sealed  these  presents  within 
thirty  days  from  the  dat-e  thereof,  in  equal  proportions,  and  also 
among  certain  named  creditors  who  were  not  reqaired  to  sign  said 
deed.  This  indenture  was  in  terms  made  to  operate  ns  a  release  of 
alt  rights  in  favor  of  the  grantor,  and  was  signed  by  all  the  grantees 
in  tfaeir  character  of  creditors. 

James  Dall,  Jr.  and  Eleanor  l>all,  executors  of  James  Dall,  iu  their 
answer,  admitted  the  executiou  of  the  deed  of  trust  by  l>uocan,  but 
denied  that  their  testator  was  the  solo  acting  trustee ;  it  admitted 
that  he  acted  as  trustee,  but  are  unable  to  stnte  what  funds  he 
received,  or  what  disposition  he  had  made  of  them ;  that  they  have 
DO  knowledge  of  tbe  trust  except  what  is  derived  from  a  statement 
Ibruished  to  the  defendants  by  one  of  the  representatives  of  the  sur- 
viving partners  of  the  firm  of  James  Dall  &  Co.,  by  which  it  apitears 
that  on  tbe  15th  April,  1808,  there  was  due  to  the  said  tmstees  from 
James  Dall  &  Co.,  and  not  from  James  Dall  individually,  the  sum  of 
$6,455.23,  and  which  statement  they  filed  with  their  answer. 

*  The  answer  of  Luke  Tiernan  and  Archibald  St«wart  ad- 
*"*»  mitted,  that  Duncan  and  Pierce  were  jointly  iuterested  in  the 
cargo  of  the  Betsey  and  Peggy,  but  did  not  know  that  Duncan  was 
authorized  to  purchase  the  cargo  ou  joint  account;  they  also  ad- 
mitted that  Duncan  purchased  of  complainant  a  part  of  tbe  said 
cargo  to  be  shipped  ou  joint  account  to  the  amount  of  (19,389.66, 
that  Duncan  purchased  from  other  persons  to  amonut  of  il2,923.34, 
making  tbe  cargo  shipped  amouut  to  $32,313,  bnt  do  not  know  what 
sum  tbe  complainant  paid  for  the  cargo  or  vessel.  The  answer  then 
admitted  tbe  assignmeut  and  its  recitals ;  that  all  the  tmstees,  in- 
cluding complainant,  acted  in  concert  iu  the  execution  of  the  trust, 
and  that  complainant  accepted  and  received  one-half  of  the  net 
proceeds  of  the  said  joint  adventure  with  a  full  knowledge  of  all 
rights  be  then  had  or  now  preteuds  to  have  in  reference  to  the  other 
moiety  thereof,  and  that  the  other  half  or  moiety  of  the  said  pro- 
ceeds was  applied  by  tbe  said  trustees  with  tbe  lull  knowledge  aud 
consent  ol  the  complainant,  purauaut  to  and  in  conformity  with  the 
trusts  created  by  said  deed  of  assignment,  and  did  not  pretend  to 
make  any  claim  thereou.  The  answer  then  admitted  that  Duncan 
did  render  an  account  to  the  complainant,  by  which  it  appeared 
there  was  a  balance  due  to  him  by  Duncan  ou  his  promissory  notes 
of  S9,694.S3.  They  have  no  knowledge  of  auy  claim  of  93,;^2.50  due 
complainant  for  insurance.  Tbe  answer  then  called  on  complainant 
for  an  account  of  the  money  he  had  received  as  trustee,  and  that  be 
was  indebted  to  the  trustees  $6,775.71,  aud  do  not  know  tbat  com- 
plainant is  a  general  creditor  of  said  Duncan.    That  Dall  has  funds 
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which  should  be  distribated,  and  that  they  have  fands,  viz :  95,948.23 
in  the  hands  of  Archibald  Stewart,  and  $6,062.24  in  the  hands  of 
Luke  Tieman,  for  distribation. 

After  these  pleadings  the  parties  proceeded  to  take  proof.  The 
proof  established  six  notes  of  H.  Pierce,  in  favor  of  William  Dnncan, 
all  dated  9  December,  1799,  913,208.42,  and  the  following  accounts 
signed  by  Dnncan. 


*  First   cost  of  Cargo   shipped  on  board  the    Betsey  and   ^    ^ 
Peggy,  Nicholas  Gordon,  Master,  for  Gape  Francois,  on  joint   '•^  • 
aoooant  of  Humphrey  Pierce  and  William  Duncan,  each  one-half 
concern. 


At 

Months, 

Days. 

u 

4a4J 
9 

u 

8 

5a6 

8 

4 

90 

60 

Dolls,    Cts. 

Humphrey  Pierce per  bill 19,389  66 

George  P.  Warfield...  "      3,000  00 

JamesDall&Co "      1,268  96 

John  McNeal, "       1,920  00 

Stephen  Wanto, ''      1,900  00 

William  Dnguid, "      

Bobert  O.Boislandry..  "       

Jonas  Marean ^'      

Yates  &  Campbell "      


1,269  39 

200  00 

2,000  00 

1,376  00 


932,313  00 


Chabges. 


Drayage,  laborage  and  coop- 
erage.      $138  60 

Insurance  on  920,000,  at  16  per 

ct.  with  policy ;t,202  60 

Insurance  on  $20,000,  at  17^  per 

ct.  with  policy 3,602  50 


6,843  60 
839,166  60 


i  for  Humphrey  Pierce $19,678  26 

I  for  William  Duncan 19,578  25 

839,166  50 


E.  and  O.  excepted. 

Bait.  9th  Dec.  1799. 

Wm.  Duncan. 
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258  "  EXHIBIT  No.  2. 

Db.    Mr.  Haiopbrey  Pierce  io  account  with  Wm.  Danoan. 

Dec.  9.  To  i  cost  of  the  car^  shipped  per  the  bng  Bet- 
sey and  Peggy,  per  itccoant 919,578  25 

To  i  of  said  brig 3,150  00 

To  J  of  portage  bill 175  00 

My  notes  at  10  months,  for 9,694  S3 


1799. 
Dec.  9. 


Ce. 

By  amoant  of  sundry  goods  for  bill . . .  819,389  66 

Note  at  120  days,  for 2,000  00 

Note  at  75  days,  for 2,000  00 

Note  at  5  months,  for 2,500  00 

Note  at  6  months,  for 3,202  50 

Note  at  8  months,  for 2,200  00 

Note  at  9  months,  for 1,305  92 


832,598  08 


E.  and  O.  excepted. 

BaU.  9th  December,  1799. 

Wm.  Duncan. 

Ou  the   4th    June,  1835,  the    auditor    reportetl    the   following 
acconnts: 

ACCOUNT  A. 
The  Trustees  of  William  Duncan  in  account  with  Humphrey  Pierce, 

complainant. 
De.    1799,  Dec.   9.    To  amount  of  goods   furnished  by 
Humphrey  Pierce  to  be  shipped  to  St.  Domingo,  on 
board  the  brig  Betseyand  Peggy,  on  joint  account  of 

said  Duncan  and  Pierce,  as  per  proceedings 819,389  66 

To  the  seven  promissory  notes  drawn  by  Pierce  in  favor  of 

Duncan 13,208  42 


$32,598  08 

"Ce.  By  one-half  of  the  brig  Betsey  and  Peggj', 
***"                  purchased  by  Pierce  from  Duncan,  and  in- 
cluded in  notes 83,150  00 

By  one-half  of  cost  of  her  outward  cargo 19,578  aS 

By  one-half  of  portage  bill 175  00 

By  balance  due  Humphrey  Pierce,  for  outward  cargo 9,694  83 

832,598  08 
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ACCOUNT  B. 

The  adventnie  of  brig  Betsey  and  Peggy  in  accoant  with  Humphi^y 

Pierce  and  William  Dancan. 

Db.    To  Humphrey  Pierce,  for  one-half  of  the  outward 

cargo $19,578  25 

To  William  Duncan,  do 19,678  25 

839,156  5a 

Gb.    By  amount  of  net  proceeds  of  return  cargo $21,245  10 

By  loss  on  adventure 17,911  40 

839,156  50 
ACCOUNT  C. 

The  Trustees  of  William  Duncan  in  account  with  Humphrey  Pierce, 

complainant. 

Db.    To  balance  of  adventure  due  H.  Pierce,  as  stated 

in  account  A 89,694  83 

To  one-half  of  insurance  charged  to  complainant,  and  in- 
cluded in  the  above  notes  given  by  him  to 
Duncan 3,352  50 

To  one-half  of  the  nett  proceeds  of  the  return  cargo  of 

Betsey  and  Peggy 10,622  66 

823,669  88 

*Cb.    By  one-half  of  the  net  proceeds  of  the  return  20D 

cargo  of  the  Betsey  and  Peggy,  paid  over  to 
complainant  by  trustees  of  Duncan 810,622  55 

By  balance  due  H.  Pierce,  for  which  he  claims  a  prefer- 
ence of  the  other  half  of  the  net  proceeds  of 
the  return  cargo 13,047  33 

823,669  88 

ACCOUNT  D. 

Db.    To  balance  due  Humphrey  Pierce  the  complainant, 

brought  down 13,047  33 

By  cash  received  by  the  trustees  for  one-half  of  the  net 
proceeds  of  return  cargo  of  Betsey  and  Peggy, 
claimed  by  complainant,  to  be  applied  towards 
the  satisfaction  of  the  balance  due  him  as  per 
contra 810,622  55 

By  balance  due  complainant,  for  which  he  claims  to  come 

in  lor  a  distribution  with  the  general  creditors      2,424  78 

813,047  33 
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The  auditor  in  his  report  objected  only  to  the  aforegoing  accoants, 
60  far  as  the  complainant  claimed  credit  for  $3,352.50  paid  for  insur- 
ance. He  submitted  to  the  Chancellor,  that  for  one-half  of  that 
item,  the  complainant  had  a  claim  upon  the  adventure,  having  paid 
the  whole  amount  of  the  insurance  by  his  notes  to  Duncan,  and  there 
being  no  averment  or  proof  that  Duncan  paid  any  insurance  what- 
ever. 

In  conformity  with  this  view,  the  auditor  stated  another  account 
D,  similar  to  account  C,  in  which  he  only  charged  the  trustees  for 
insurance  $1,676.25,  and  thus  reduced  complainant's  preferred  claim 
to  $11,371.08,  and  his  general  claim  to  $748.53. 

The  defendants  excepted  to  account  A,  on  the  ground  that 
$13,208.42,  the  amQunt  of  notes  loaned  by  Pierce  to  Duncan,  entitled 
the  complainant  to  come  in  as  a  general  creditor. 
^^-  •2.  That  Pierce  ought  to  be  charged  with  the  additional 
^^'^  sum  of  $1,676.25,  being  half  the  amount  paid  by  Duncan  for 
insurance,  whereas  this  charge  and  item  is  omitted  in  account  A. 

3.  Objected  to  the  charge  of  insurance  in  accounts  C  and  D. 

4.  Objected  to  accounts  C  and  D,  so  far  as  they  gave  complainant 
any  preference  over  the  proceeds  of  the  cargo  of  the  brig. 

At  March  Term,  1837,  the  Chancellor  [Bland]  dismissed  the  bill, 
and  assigned  the  following  reasons : 

^^  It  is  the  opinion  of  the  Court  that  all  the  joint  creditors  of  the 
partnership  of  Humphrey  Pierce  and  William  Duncan  would  be  en- 
titled to  be  first  paid  out  of  the  partnership  effects ;  but  as  there  is 
no  satisfactory  proof  of  Humphrey  Pierce  having  been  a  creditor  of 
that  firm,  and  not  merely  of  William  Duncan,  the  plaintiff  is  not  en- 
titled to  a  preference  as  claimed  in  his  bill,  or  to  any  relief  whatever 
under  the  pleadings  and  proofs.'^ 

From  this  decree  the  representatives  of  Humphrey  Pierce,  now 
complainants  in  the  cause,  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Ab- 
CHEB,  Chambers,  Dobset,  and  Spence,  JJ. 

J.  Johnson,  S»  J.  Donaldson,  and  R.  Johnson,  for  the  appellants. 
This  bill  was  filed  by  the  intestate  of  the  appellants  on  the  5th 
March,  1825,  against  the  appellees,  the  trustees  of  William  Duncan, 
{who  was  also  made  a  defendant,  but  whose  name  as  a  defendant 
was  afterwards,  by  agreement  of  parties,  stricken  from  the  bill,)  in 
which  the  appellants'  intestate  sought  to  recover  the  entire  proceeds 
of  the  cargo  of  the  brig  Betsey  and  Peggy,  in  preference  to  the  gen- 
eral creditors  of  the  said  Duncan,  and  as  to  the  residue  of  his  claim, 
that  he  should  be  admitted  to  an  equal  distribution  with  the  general 
i^reditors  of  Duncan. 

The  evidence  will  show,  that  early  in  December,  1799,  the  said 

^  Duncan  and  Pierce  agreed  to  ship  on  joint  account,  a  •  cargo 

Z^4  Q^  merchandise  on  board  the  brig  Betsey  and  Peggy,  to  St. 
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Domingo.  That  by  their  agreement,  dated  the  13th  of  that  month, 
they  were  each  to  be  concerned  to  the  amount  of  one-half,  and  that 
the  profits  or  loss  arising  thereon,  was  to  be  divided  accordingly, 
and  in  the  same  proportions,  for  the  retams  made  for  said  cargo. 

By  a  paper  marked  Exhibit  No.  1,  dated  9th  of  December,  1799^ 
and  which  is  proved  to  have  been  signed  by  Dancan,  it  appears  that 
the  first  cost  of  the  cargo  was  $39,156.50,  being  in  merchandise 
$32,313,  and  insurance  and  other  charges  $6,843.50;  and  the  Ck)art 
will  find  an  admission,  signed  by  counsel,  that  the  net  valae  of  the 
retnm  cargo  was  $21,212.50,  exhibiting  a  loss  conseqnently  of  $17,944 ; 
as,  however,  only  one-half  of  the  insurance  charge  was  effected,  the 
actual  cost  of  the  outward  cargo  was  only  $35,804,  and  the  loss 
$14,591.50.  The  same  paper,  Ko.  1,  shows  of  the  merchandise  com- 
posing the  cargo.  Pierce,  the  complainant,  furnished  $19,389.66. 

By  a  paper  marked  Exhibit  No.  1,  dated  the  same  day,  and  also 
proved  to  have  been  signed  by  Duncan,  a  balance  is  shewn  to  be 
due  Pierce  of  $9,694.83,  for  which  Duncan  gave  Pierce  his  note  at  10 
months  from  that  date,  numbered  7,  and  this  note,  which  has  not 
been  paid,  but  was  produced  by  Pierce,  proved  and  returned  with 
the  commission,  constitutes  a  part  of  the  complainants'  claim,  now 
sought  to  be  recovered. 

The  above  balance  of  $9,694.83  is  produced  by  the  following  state- 
ment of  the  account,  as  prepared  by  Duncan  himself: 

He  debits  Pierce  with  i  cost  cargo  and  charges $19,578  25 

He  debits  J  cost  of  brig  owned  by  Duncan  3,150  00 

He  debits  J  portage  bill 175  00 

$22,903  25 
He  is  then  credited  with  goods  furnished  by 

him $19,389  66 

And  6  promissory  notes,  amounting  to 13,208  42 

$32,598  08 

Leaving  a  balance  due  Pierce  of $  9,694  83 

•  The  six  notes  given  by  Pierce  to  Duncan,  numbered  from  o^o 
1  to  6,  were  all  paid  by  Pierce,  produced  and  proved  under  ^^^ 
the  commission. 

The  merchandise  on  board  the  brig,  other  than  that  which  Pierce 
famished,  was  $12,923  34. 
The  six  notes  given  by  Pierce  to  Duncan,  were  for  one- . . 

half  of  this  last  mentioned  merchandise,  being $  6,461  67 

One  half  the  cost  of  the  brig 3,150  00 

One-half  the  insurance  charged 3,352  50 

One-half  portage  bill 175  00 

One-half  charges  on  cargo 69  25 

Making  the  precise  amount  of  the  6  notes $13,208  42 
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The  capital  of  Pierce  theu  embarked  in  the  adventare  was, 

1st.  The  merchandise  furuished  by  him 9  19,389  66 

2d.  The  one-half  cost  of  the  residue  of  the  merchandise. .       6,461  67 
3d.  The  one-half  the  insurance,  (being  all  that  was  in 

fact  paid)   '. 3,352  50 

4th.  The  one-half  charges  on  the  cargo 69  25 


9  29,273  08 


Duncan's  capital  was, 

1st.  The  one-half  cost  of  merchandise,  other  than  that 

which  Pierce  supplied 9    6,461  67 

2d.  The  one-half  charges  on  cargo 69  25 


9  6,530  92 


The  loss  is  shown  to  have  been  $14,591  00 

And  as  each  was  to  bear  one-half,  the  loss  of  each  was. . .     7,295  50 


The  admission  will  show  that  of  the  proceeds  of  the  return  cargo, 
<being  921,212.50,)  Pierce  received  but  one-half,  or  $10,606.25,  the 
other  half  being  retained  by  the  trustees  of  Duncan. 
^g^M  *  By  the  preceding  statement  it  appears,  that  Duncan's 
'•^"  proportion  of  the  loss  exceeded  his  capital  by  the  sum  of 
4764.83,  and  that  after  deducting  Pierce's  proportion  of  the  loss 
from  the  capital  supplied  by  him,  and  giving  him  the  entire  proceeds 
of  the  return  cargo,  (as  ought  to  have  been  done,)  there  would  re- 
main due  him  the  like  sum  of  9764.83,  for  which  he  claims  to  be  con- 
sidered as  a  general  creditor  of  Duncan. 

In  addition  to  this  balance  of  9764.83,  the  complainant  claims  to 
be  a  general  creditor  to  the  amount  of  93,507.80,  being  the  amount 
of  three  notes  of  Duncan,  held  by  him,  and  numbered  from  8  to  11, 
inclusive. 

It  further  appears,  that  on  the  14th  of  February,  1800,  after  the 
vessel  had  sailed  on  the  outward  voyage  and  before  her  return, 
Duncan,  who  was  greatly  embarrassed  in  his  circumstances,  exe- 
cuted to  James  Dall,  Luke  Tiernan,  Archibald  Stewart,  and  the 
i^mplainant,  a  deed  of  trust  for  the  benefit  of  his  creditors  as 
therein  set  forth,  in  which  deed  was  included  his  moiety  uf  the 
cargo  of  the  said  brig,  it  being  stated  in  said  deed,  that  the  other 
moiety  was  "  the  property  of  said  Humphrey  Pierce." 

The  deed  was  signed  by  complainant  as  a  party. 

The  case  was  referred  to  the  auditor,  who  stated  and  reported 
various  accounts,  to  which  the  parties  filed  exceptions,  and  the 
same  having  been  heard  by  the  Ghancellor,  the  complainants'  bill, 
by  his  decree  of  the  16th  of  May,  1837,  was  dismissed  with  costs. 

From  this  decree  the  complainants  appeal,  and  will  contend : 
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1.  That  there  is  abandant  evidence  to  show  that  Pierce  was  a 
creditor  of  the  partnership,  and  as  such  was  entitled  to  be  paid 
out  of  its  fnnds  in  preference  to  the  individaal  creditors  of  Dnncan. 

2.  That  the  right  of  the  solvent  partner  to  be  paid  the  excess  of 
his  advances  ont  of  the  fnnds  of  the  partnership,  in  preference  to 
the  individual  creditors  of  the  bankmpt  partner  is  not  confined  to 
general  partners,  bnt  the  rule  is  also  applicable  to  parties  in  particu- 
lar adventures. 

*  3.  That  the  merchandise  purchased  by  Duncan  in  the  mar-  ^  ah 
ket  was  not  purchased  on  joint  account,  but  on  his  (Duncan's)  '^^^ 
own  responsibility,  and  to  make  up  his  proportion  of  the  cargo,  and 
consequently  the  persons  who  sold  the  goods,  if  they  have  not 
been  paid,  are  not  creditors  of  the  partnership,  but  of  Duncan  alone. 

4.  That  the  right  of  Pierce  to  the  preference  claimed,  is  not 
affected  by  his  becoming  a  party  to  the  trust  deed  of  14th  of  Feb- 
ruary, 1800. 

5.  That  for  the  balance  of  the  excess  of  capital  furnished  by 
Pierce,  more  than  Duncan,  after  paying  the  former  the  whole  pro- 
ceeds of  the  return  cargo,  as  should  have  been  done,  he  is  to  be  re- 
garded as  a  general  creditor  of  Duncan's  estate,  and  for  such  balance, 
and  the  amount  of  the  notes  numbered  from  8  to  11,  he  is  to  receive 
a  dividend  with  the  general  creditors. 

6.  It  will  be  further  contended,  that  but  one-half  of  the  cargo 
was  insured,  and  that  the  whole  premium  on  that  half  was  paid  by 
Pierce. 

Mayer  and  John  Scotty  for  the  appellees,  contended :  1st.  What- 
ever might  originally  have  been  the  merits  of  Humphrey  Pierce's 
claim  against  the  fund  in  question,  his  preferred  rights  were  ex- 
tinguished by  his  becoming  a  party  to  the  deed  of  trust  of  Duncan, 
and  his  releasing  Duncan  on  the  terms  of  that  deed,  as  one  of  the 
general  creditors  of  Duncan,  and  his  claim,  particularly  after  such 
long  acquiescence,  cannot  be  entertained. 

2d.  That  the  proceedings  show,  that  if  there  was  a  special  part- 
nership between  Duncan  and  Pierce,  there  are  creditors  of  that 
partnership  unsatisfied,  whose  claims  are  to  be  preferred  to  any  claim 
of  Pierce  on  the  supposed  partnership  fund,  and  who  appear  among 
the  creditors  of  Duncan,  signing  his  release. 

3d.  There  is  no  evidence  of  any  indebtedness  of  Duncan  to  Pierce 
on  a  joint  adventure,  or  special  partnership  account,  but  the  testi- 
mony shows  only  a  claim  on  general  account. 

*4th.  Pierce  had,  under  the  circumstances,  no  preferred  oaa 
claim  against  the  proceeds  of  the  adventure  mentioned  in  the  '^^^ 
proceedings,  but  if  he  ever  had,  he  foreclosed  himself  of  his  right, 
by  allowing  that  particular  fund  to  be  distributed,  and  has  no  right, 
especially  after  such  a  lapse  of  time,  to  satisfaction  out  of  the  trust 
fund  now  in  hand,  which  does  not  arise  from  that  adventure. 
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Chambers,  J.  delivered  the  opinion  of  the  Court.  We  think  the 
proofs  in  the  cause  establish  the  claim  of  the  appellant,  against  the 
partnership  fund  admitted  to  be  in  the  hands  of  trustees  of  William 
Duncan,  which  claim,  so  far  as  the  same  was  allowed  by  the  auditor's 
report  of  4th  June,  1835,  as  a  preference  claim  against  the  proceeds 
of  the  return  cargo  of  the  Betsey  and  Peggy,  should  have  been  de- 
creed to  the  complainant.  There  is  no  evidence  in  the  cause  to 
establish  any  other  claim  as  a  preference  claim  against  the  proceeds 
of  said  cargo,  and  as  by  the  agreement  of  the  solicitors,  no  excep- 
tions can  be  taken  on  account  of  the  want  of  parties,  this  Court  can 
only  decide  upon  the  state  of  proof  as  if  it  were  presented  in  a  cause 
in  which  all  persons  whose  interests  may  be  affected  were  parties  to 
the  record,  and  represented  by  the  solicitors  who  have  assented  to 
the  agreement.  This  view  of  the  case  avoids  any  difBcnlty  from  the 
consideration  that  the  several  persons  are  not  made  defendants, 
from  whom  William  Duncan  is  said  to  have  purchased  the  goods 
constituting  his  proportion  of  the  outward  cargo. 

Of  these  persons  the  representatives  of  James  Dall  &  Co.  alone 
are  before  the  Court,  and  the  proofs  are  not  furnished  on  which  a 
preference  can  be  allowed  against  the  partnership  fund  for  the 
amount  of  their  sales  on  account  of  said  cargo. 

To  the  amount  stated  in  the  auditor's  report  of  4th  June,  1835, 
the  complainant  became  a  creditor  solely  in  virtue  of  the  partnership 
transactions  between  Duncan  and  himself;  the  advances  made  were 
exclusively  for  and  on  account  of  the  partnership  property  and  risk, 
and  equivalent  in  every  equitable  view  to  an  actual  purchase  by 
^  Pierce  of  the  goods  •for  and  on  account  of  the  adventure 
'•"■  which  Duncan  should  have  furnished;  Pierce,  in  a  word,  pro- 
cured his  own  moiety  of  the  cargo,  and  then  paid  to  Duncan  (by 
giving  him  notes,  which  were  subsequently  paid  by  Pierce)  one-half 
the  amount  which  Duncan  had  contracted  to  pay  for  the  residue  of 
the  cargo. 

This  payment  to  Duncan  for  a  portion  of  the  cargo  agreed  to  be 
furnished  by  Duncan,  and  the  item  for  excess  of  insurance  paid  by 
Pierce,  beyond  his  moiety,  constitute  the  aggregate  of  the  preferred 
claim  of  Pierce.  For  the  balance  of  his  claim,  beyond  the  extent  of 
the  proceeds  of  the  return  cargo  in  the  hands  of  the  trustees,  as  well 
as  for  the  other  claims  due  to  Pierce,  resort  must  of  course  be  had  to 
the  other  assets  in  the  hands  of  the  trustees,  by  a  distribution  to  be 
made  with  the  other  creditors  of  Duncan.  For  these  reasons  the 
Court  reverse  the  decision  of  the  Chancellor.  Decree  reversed. 


Nathan  H.  Owings  vs.  James  OwiNas.— December,  1838. 

An  action  for  money  had  and  received,  may  be  maintained,  to  recover  back 
money  paid  under  a  decree,  which  is  subsequently  reversed  by  the  Court 
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of  Appeals,  and  to  support  the  action « it  is  not  necessary  to  prove,  that 
the  complainant  recovering  the  decree,  (the  defendant  in  the  action  at 
law,)  actually  received  the  money.  If  he  assigns  the  decree  before  pay- 
ment to  another  for  property,  and  the  payment  is  made  to  his  assignee, 
he  is  still  liable  in  this  form  of  action,  (a) 

And  it  is  no  objection  to  the  right  to  recover,  that  the  record  before  the 
Appellate  Court,  at  the  time  of  reversal,  shewed  the  previous  payment 
of  the  money,  though  it  was  insisted  that  seeing  such  payment,  the 
latter  Court  might  itself  have  ordered  restitution. 

But  if  the  decree,  under  which  the  money  was  paid,  was  c^gainst  the  plain- 
tiff at  law  as  executor,  and  he  claimed  and  obtained  a  credit  for  such 
payment  in  his  accounts  in  the  Orphans'  Court,  and  the  defendant  at 
law,  who  was  the  complainant  in  Chancery,  was  a  creditor  of  the  plain- 
tiff's testator,  the  latter  should  not  be  permitted  to  recover  the  whole  sum 
paid  by  him  under  the  decree,  though  the  accounts  in  the  Orphans'  Court 
settled  by  him  *  shewed  a  large  over-payment.  It  should  have  o Afi 
been  left  to  the  jury  to  determine  from  the  evidenc-e,  what  amount  ^^^ 
of  the  assets  of  the  estate  of  the  plaintiff's  testator,  were  applicable  to 
the  defendant's  claim  against  his  testator. 

Appeal  from  Frederick  Goanty  Court.  This  was  an  action  of 
assumpsit,  commenced  by  James  Owings  on  the  3d  October,  1833, 
against  the  appellant.  The  declaration  was  for  sundry  matters  and 
articles  properly  chargeable  in  account ;  for  work  and  labor,  money 
lent  and  advanced,  paid,  laid  out  and  expended,  had  and  received, 
and  upon  an  account  stated.  The  defendant  pleaded  non  assumpaitj 
on  which  issue  was  joined. 

At  the  trial,  the  plaintifi*,  James  Owings,  offered  in  evidence  the 
record  of  an  aotion  of  assumpsit,  brought  by  Nathan  Owings  against 
Samuel  Owings  and  James  Owings,  as  executors  of  Richard  Owings, 
commenced  on  the  21st  March,  1823;  in  which  it  was  so  proceeded 
in,  that  the  plaintiff'  recovered  judgment  for  $795.60,  with  interest 
and  costs,  on  the  21st  October,  1824. 

The  plaintiff  then  further  offered  in  evidence,  the  record  of  a  cer- 
tain bill  in  Chancery,  commenced  on  the  8th  February,  1830,  by 
Thomas  Beale  Owings  and  wife,  and  Nathan  Owings,  and  Henry 
Stevenson  and  wife,  against  James  Owings,  surviving  executor  of 
Eichard  Owings;  upon  this  bill  it  was  so  proceeded,  that  Nathan 
Owings  recovered  a  decree  on  the  13th  April,  1830,  against  the  said 
James,  as  executor  of  Eichard,  for  $944.83.  The  other  complainant, 
Stevenson,  recovered  a  like  sum.  An  execution  was  sued  out  on  the 
30th  April  1830,  and  returned  satisfied,  7th  July,  1830.  On  the  14th 
July,  1830,  James  Owings  prayed  an  appeal  from  the  decree  of  13th 
April,  upon  which  appeal  the  decree  of  the  Chancellor  was  reversed, 
and  the  bill  dismissed,  without  prejudice. 

He  further  offered  in  evidence,  that  on  the  30th  day  of  April,  1830, 
a  ca.  sa.  was  issued  by  order  of  the  Chancellor,  of  that  date,  against 

(a)  See  Qreen  vs.  Stone,  1  H.  &  J.  247. 

12  10  a.  &  J. 
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the  DOW  plaintiff,  James  Owings,  the  defendant  in  that  cause,  which 
was  directed  to  William  Ball,  •  then  sheriff  of  Baltimore 
<«oV  Qonnty ;  that  the  said  James  Owings  was  arrested  ander  said 
ca.  sa.  on  the  second  day  of  May,  1830 ;  and  thereupon  paid  to  said 
sheriff,  under  said  ca,  sa,  the  sum  of  $1,927.79,  besides  poundage 
fees,  which  said  sum  was  subsequently  paid  by  said  sheriff,  on  the 
7th  day  of  July,  1830,  to  J.  J.  Speed,  Esquire,  one  of  the  solicitors 
for  the  complainants  in  said  suit.  That  the  said  J.  J.  Speed,  on  the 
same  day,  paid  the  sum  of  91,890.90,  in  full  of  said  decree  and  exe- 
cution,  except  the  sum  of  $36.89,  costs,  retained  by  him  as  costs  in 
Chancery,  to  said  Henry  Stevenson. 

That  at  the  time  of  such  payment,  and  just  before  the  same  was 
made,  the  said  Stevenson  exhibited  to  said  Speed,  the  following 
contract  in  writing,  made  by  and  between  the  said  Stevenson  and 
the  defendant  in  this  case,  the  due  execution  of  which  was  admitted. 

Articles  of  agreement  made  and  concluded  this  28th  day  of  April, 
1830,  between  Henry  Stevenson,  of  Baltimore  County,  in  the  State  of ' 
Maryland,  of  the  part,  and  Nathan  B.  Owings,  of  Frederick  County, 
in  the  State  of  Maryland,  of  the  other  part,  witnesseth, — the  above 
named  Henry  Stevenson  agrees  to  deed  to  the  above  named  Nathan 
H.  Owings,  in  fee  simple,  clear  of  dower,  his  part  or  half  of  a  tract 
of  land,  on  Morgan's  Eun,  in  Baltimore  County,  Maryland,  for  the 
consideration  hereinafter  mentioned,  at  any  time  when  called  upon 
for  the  deed,  and  the  said  Owings  agrees  to  assign  all  his  right  to 
a  claim  now  in  the  Court  of  Chancery,  against  the  executors  of 
Eichard  Owings,  deceased,  in  lieu  of  the  above  recited  land.  Wit- 
ness onr  hands  and  seals  this  28th  day  of  April,  1830. 

Signed,  Hbnbt  Stevenson. 

N.  H.  OwiNas. 

The  plaintiff  also  offered  in  evidence  the  last  will  and  testament 
of  Eichard  Owings,  deceased ;  by  which  he  devised  certain  personal 
property,  inter  olea,  to  Beale  Owings,  father  of  the  plaintiff  in  this 
action. 

The  plaintiff  then  offered  his  various  accounts,  Xo.  1  to  10,  settled 
by  him  as  executor  of  Eichard  Owings,  with  the  Orphans'  Court  of 
Anne  Arundel  County,  from  1829  to  13th  •  February,  1833, 
*•  ■  ^  on  the  last  of  which  he  claimed  (and  it  so  appeared  by  the 
accounts)  to  have  over- paid  the  estate  $4,731.86.  The  accounts  were 
voluminous,  and  comprehended  a  great  variety  of  items,  both  debts 
and  credits. 

The  defendant  then  proved  by  Harriett  Ijams,  a  competent  wit- 
ness, that  Mary  Stevenson,  Xathan  H.  Owings,  the  defendant,  and 
herself,  were  the  only  children  and  heirs-at-law  of  the  said  Beale 
Owings,  and  that  they  were  all  under  age  at  the  time  of  her  said 
father's  death,  and  that  her  said  father  left  her  mother,  Cordelia 
Owings.  his  widow  at  the  time  of  his  death.  That  aft<er  the  death 
of  her  said  father,  Beale  Owings,  her  said  mother,  whose  right  it 
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was  to  administer  on  the  personal  estate  of  her  said  husband,  the 
said  Beale  O wings,  at  the  instance  and  request  of  the  said  Bichard 
Owiugs,  the  plaintiff's*  testator,  agreed  to  let  him  administer  on  her 
said  hnsband's  estate,  in  consideration  whereof  the  said  Bichard 
Owings  agreed  with  her  said  mother,  to  pay  her  all  the  commissions 
which  might  be  allowed  him  by  the  Orphans'  Court  of  Anne  Arundel 
County,  for  administering  on  said  Beale  Owings'  estate.  That  after 
the  said  Beale  Owings'  estate  had  been  settled  up  by  the  said  Eichard 
Owings,  the  said  Cordelia  Owings  gave  to  her,  the  witness,  her  claim 
to  one-third  of  the  amount  of  said  commissions  on  said  Bichard 
Owings.  That  witness,  some  time  in  the  year  1815,  called  on  said 
Bichard  Owings  for  the  same,  and  that  he  paid  her  the  sum  of  five 
hundred  dollars,  and  took  her  receipt  for  the  same.  That  at  the 
time  the  said  Bichard  Owings  so  paid  her,  he  told  her  that  it  was 
one-third  of  all  the  commission  allowed  him  for  administering  en  the 
estate  of  her  deceased  father,  the  said  Beale  Owings,  and  that  he 
bad  agreed  with  her  mother  to  pay  her,  for  the  use  of  her  children, 
all  the  commission  that  should  be  allowed  him  by  the  Orphans' 
Court  for  administering  on  the  estate  of  the  said  Beale  Owings,  in 
consideration  of  her. said  mother's  permitting  him  to  administer  on 
the  same. 

He  also  proved  by  competent  testimony,  that  Bichard  Owings  left 
a  large  real  estate  at  the  time  of  his  death,  much  *  more  than  ^^^ 
snfiBcient  to  pay  all  his  debts,  including  the  said  sum,  if  the  '^^'■ 
same  can  be  considered  a  debt,  so  paid  over  by  his  said  executor  to 
the  sheriff  as  aforesaid,  and  which  is  now  sought  to  be  recovered 
back  by  the  plaintiff  in  this  case.  And  that  a  decree  in  the  Chan- 
cery Court  has  passed,  ordering  the  same  to  be  sold  for  the  payment 
of  the  debts  of  said  Bichard  Owings,  deceased,  and  is  now  in  full 
force. 

1st.  The  defendant  by  his  counsel  thereupon  prayed  the  Court  to 
instruct  the  jury,  that  if  they  believed  from  the  testimony  in  the 
cause,  that  defendant  did  on  the  28th  day  of  April,  1830,  sell  and 
assign  his  interest  to  Henry  Stevenson,  as  set  forth  in  the  agree- 
ment offered  by  the  plaintiff,  in  evidence  aforesaid,  and  that  he 
received  the  said  land,  mentioned  in  said  agreement,  as  the  consid- 
eration for  said  transfer  of  his  said  interest,  and  that  the  said  money 
received  by  J.  J.  Speed  from  William  Ball,  the  said  sheriff,  was  paid 
over  by  him  to  said  Stevenson,  and  not  to  the  defendant  in  this 
cause,  and  that  the  said  Stevenson  receipted  to  him,  the  said  Speed, 
for  the  same,  as  hereinbefore  proved  by  said  Speed,  that  then  the 
plaintiff' is  not  entitled  to  recover,  on  the  ground  that  the  defendant 
did  not  receive  the  said  money  from  said  William  Ball,  the  sheriff,  or 
from  said  Speed,  or  said  Stevenson,  or  the  plaintiff  in  this  case,  which 
instruction  the  Court  [Shbivbe  and  T.  Buchanan,  J.]  refused  to 
give,  being  of  opinion  that  the  transfer  of  the  said  land  by  said 
Stevenson  to  the  defendant,  as  the  consideration  of  the  assignment 
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of  his  said  right,  as  set  forth  in  said  agreement,  is  sufficient  in  law 
to  entitle  the  plaintiff  to  maintain  this  form  of  action,  to  recover  the 
amount  so  paid  to  him  ;  to  which  refusal  and  opinion,  the  defendant 
by  his  counsel  prayed  leave  to  except,  and  that  the  Court  would  sign 
and  seal  tliis  his  bill  of  exceptions,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  which  is  done  accord- 
ingly this  1st  day  of  March,  1837.  ■ 

2d.  The  defendant  then,  by  his  counsel,  further  prayed  the  Court 
to  instruct  the  jury,  that  if  they  believed  from  the  whole  of  the  evi- 
dence given  by  the  plaintiff  and  defendant,  as  set  forth  in  the  first  bill 
oiyo  ^^  exceptions  in  this  case,  and  which  *  evidence  is  to  be  taken 
'^  ■ '^  and  considered  as  forming  a  part  of  his  second  bill  of  excep- 
tion, that  the  money  paid  by  the  plaintiff',  and  which  he  seeks  to 
recover  in  this  action,  was  paid  on  a  ca.  sa.  issued  on  said  decree 
passed  against  him  in  the  Court  of  Chancery,  and  afterwards  re- 
versed in  the  Court  of  Appeals,  and  that  the  fact  of  such  payment 
appeared  to  the  Court  of  Appeals  on  the  said  record  of  said  case 
before  them,  as  now  offered  in  evidence  by  the  plaintiff,  that  then 
the  plaintiff  is  not  entitled  to  recover,  because  the  Court  of  Appeals 
had  the  power,  on  the  application  of  the  plaintiff,  to  have  ordered  a 
restitution  to  him  of  the  said  money,  and  because  the  plaintiff, 
cannot  recover  his  claim  in  this  Court  as  a  Court  of  law,  founded  as 
it  is  upon  the  said  judgment  of  reversal  of  said  decree  by  the  Court  of 
Appeals  'j  that  Court  being  competent  to  give  the  plaintiff  all  the 
relief  to  which  he  was  entitled,  if  any,  as  against  this  defendant; 
but  which  instruction  the  Court  [Shbiveb  and  T.  Buchanan,  J.] 
refused  to  give,  being  of  opinion,  and  so  instructed  the  jury,  that  the 
plaintiff'  may  sue  in  this  Court  as  a  Court  of  law,  in  the  present  form 
of  action  adopted  by  him  in  this  case;  to  which  opinion,  refusal  and 
instruction,  of  the  Court,  the  defendant,  by  his  counsel,  prayed  leave 
to  except,  and  that  the  Court  would  sign  and  seal  this,  his  second 
bill  of  exceptions,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  which  is  accordingly  done  this  Ist  day  of 
March,  1837. 

3d.  The  defendant  further  to  support  the  issue  on  his  part  joined  in 
this  case,  in  addition  to  all  the  evidence  offered  by  him  and  the  plain- 
tiff, as  set  forth  and  contained  in  the  first  bill  of  exceptions,  signed 
in  this  case,  and  which  is  to  be  taken  and  considered  as  a  part  of  this, 
his  third  bill  of  exceptions,  proved  by  competent  evidence,  that 
defendant  in  this  case  was  born  on  the  10th  day  of  March.  1801. 
The  defendant  also  proved  by  competent  testimony  that  the  sum  of 
$1,987.22,  for  which  the  plaintiff,  as  executor  of  said  Bichard  Owings, 
claimed  and  obtained  a  credit  in  bis  ninth  account,  passed  in  the 
Orphans'  Court  of  Anne  Arundel  County,  as  money  paid  to  said 
o»VQ  William  Ball,  as  the  sheriff'  of  *  Baltimore  County,  on  execu- 
'^  ■  •*  tion  issued  in  Chancery,  at  the  suit  of  Thomas  B.  Owings  and 
others  against  the  deceased's  estate,  is  the  same  money,  a  part  of 
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which  the  plaintiff  is  seeking  to  recover  from  the  defendant  in  this 
action.  The  defendant  then  by  his  counsel,  prayed  the  Gonrt  to 
instruct  the  jury,  that  if  they  believed  all  the  aforegoing  testimony, 
that  then  the  plaintiff  is  not  entitled  to  recover,  because  it  is  not 
contrary  to  equity  and  good  conscience,  for  the  defendant  to  retain 
the  money  that  is  sought  to  be  recovered  of  him  in  this  action ;  which 
instruction  the  Court  refused  to  give,  and  were  of  opinion,  and  so 
instructed  the  jury,  that  the  facts  and  circumstances  proved  as  afore- 
said, do  not  constitute  any  defence  for  the  defendant  in  this  case ; 
to  which  refusal  and  instruction  given  by  the  Court,  the  defendant, 
by  his  counsel,  prayed  leave  to  except,  and  that  the  Court  would 
sign  and  seal  this  his  third  bill  of  exceptions,  and  which  is  accord- 
ingly done  this  first  day  of  March,  eighteen  hundred  and  thirty- 
seven. 

The  defendant  below  brought  this  appeal,  and  the  cause  was 
argued  before  Buchanan,  C.  J.,  Stephen,  Abgheb,  Dobsbt, 
Chambebs,  and  Spenge,  JJ. 

J.  Johnson  and  Speed  for  the  appellant,  W.  Schley^  for  the  appellee. 

Abgheb,  J.  delivered  the  opinion  of  the  Court.  Differing  in 
opinion  with  the  Court  on  the  third  exception,  the  judgment  is  re- 
versed. This  Court  is  of  opinion  that  it  should  have  been  left  to  the 
jury  to  determine  from  the  evidence  what  amount  of  assets  were  in 
the  hands  of  the  executors  of  Bichard  O wings,  applicable  to  the  pay- 
ment of  Nathan  H.  Owings'  claim  against  said  Bichard  Owings' 
estate.  To  the  extent  of  any  assets  found  by  the  jury,  applicable  as 
aforesaid,  James  Owings  had  no  right  to  recover  in  this  case. 

Judgment  reversed^  and  procedendo  awarded. 


•  PiEBSON  Baldwin  and  others  vs.  Maby  Neale  and  Wil-  ^^^m 
LiAM  BiDGBWAY,  Adm'rs  of  James  Neale. — Decern-  '^•^ 
ber,  1838. 

Under  the  Acts  of  1795,  oh.  61,  and  1825,  ch.  114.  a  party  issuing  an  attach- 
ment to  compel  the  appearance  of  an  absent  debtor,  must  disclose  upon 
the  face  of  his  proceedings,  that  he  is  a  citizen  of  this  State,  or  of  some 
one  of  the  United  States;  or  an  inhabitant  or  resident  of  the  District  of 
Columbia,  or  some  one  of  the  territories  of  the  United  States;  and  this 
must  appear  with  reference  to  all  the  plaintiffs  where  there  is  more  than 
one.  (a) 

(a)  Cited  in  Coward  vs.  DUlinger,  56  Md.  61.  Under  Bev.  Code,  Art.  67, 
IV,  sec.  1,  every  person  who  has  the  right  to  become  a  plaintiff  in  any  pro- 
ceeding before  any  judicial  tribunal  in  this  State  may  be  a  plaintiff  in  an 
attachment  against  a  non-resident  or  absconding  debtor. 
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Appeal  from  Baltimore  Goant}'  Goart.    On  the  2l8t  September, 
1833,  the  appellants  obtained  a  warrant  for  an  attachment  from  a 
justice  of  the  peace,  directed  to  the  clerk  of  Baltimore  Coanty  Goart. 
The  afSdavit  on  which  the  warrant  was  granted,  was  as  follows : 
State  of  Maryland,  Baltimore  Gity,  to  wit : 

Be  it  remembered,  that  on  the  2l8t  day  of  September,  1833,  before 
me  the  sabscriber,  a  justice  of  the  peace  of  the  State  of  Maryland, 
in  and  for  the  said  city,  personally  appeared  Pierson  Baldwin,  a  citi- 
zen of  the  State  of  Maryland,  and  made  oath  on  the  Holy  Evangely 
of  Almighty  God,  that  William  Dana  and  Benjamin  Garman  are 
jastly  and  bofia  fide  indebted  anto  him  the  said  Pierson  Baldwin, 
Peter  Levering  and  Thomas  W.  Levering,  also  citizens  of  the  United 
States,  in  the  snm  of  $5,212.10,  over  and  above  all  discounts ;  and  at 
the  same  time  the  said  Pierson  Baldwin  produced  to  me  the  account 
on  and  by  which  the  said  William  Dana  aud  Benjamin  Garman  are 
so  indebted,  which  is  hereto  annexed,  and  the  said  Pierson  Baldwin 
did  also  make  oath  that  he  is  credibly  informed  and  verily  believes 
that  the  said  Benjamin  Garman  aud  William  Dana  are  not,  nor  is 
either  of  them  a  citizen  of  the  State  of  Maryland,  and  that  neither 
of  them  doth  not  reside  therein.  Samuel  Pickebing. 

Upon  this  affidavit,  account  annexed  and  warrant  of  attachment 
being  produced  to  the  clerk  of  Baltimore  County  Gourt,  an  attach* 
ment  issued,  accompanied  with  the  usual  process  of  capias  ctd  respon- 
dendum. 

^  *The  sheriff  returned  the  attachment  laid  in  the  hands  of 

**  •  *   James  Neale,  23d  September,  1833. 

The  garnishee  appeared  and  pleaded  on  behalf  of  the  defendants 
Dana  and  Garman,  nan  assumpsitj  and  on  behalf  of  himself  nuUa  bona. 
Issues  were  made  upon  these  pleas,  and  the  cause  continued  to  the 
next  term,  and  for  several  terms  thereafter,  when  the  death  of  the 
garnishee  was  suggested,  and  the  appellees  appeared,  they  moved 
the  Gourt  to  quash  the  attachment. 

1st.  Because  the  affidavit  on   which  the  said  attachment  was 

* 

issued  does  not  show  or  aver  that  all  the  plaintiffs  were  citizens  of 
any  State,  or  residents  or  inhabitants  of  the  United  States,  or  of 
any  part  of  the  United  States. 

2d.  Because  the  citizenship  or  residence  of  all  the  plaintiffs  in  this 
cause  is  not  sufficiently  averred  in  the  affidavit  on  which  the  attach- 
ment in  this  cause  issued. 

On  this  motion  the  County  Gourt  quashed  the  attachment  with 
costs  to  the  appellees,  and  the  plaintiffs  below  appealed  to  this 
Gourt. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Dor- 
set, Chambebs,  aud  Spenge,  JJ. 

Olenn^  for  the  appellants,  E.  Johnson^  for  the  appellees. 


8TO0KETT  vs.  JONES.— 10  G.  &  J.  183 

Sp£NCE,  J.  delivered  the  opiuion  of  the  Coart.  A  party  issaing 
an  attachment  in  Maryland,  to  make  it  efficient,  mast  show  apon 
the  face  of  the  proceedings  that  sach  party  is  a  citizen  of  the  State 
of  Maryland,  or  some  one  of  the  United  States ;  or  an  inhabitant  or 
resident  of  the  District  of  Golnmbia,  or  some  one  of  the  territories  of 
the  United  States,  or  an  inhabitant  or  resident  of  the  United  States, 
nnder  the  provisions  of  the  Acts  of  1795,  ch.  56,  and  1825,  ch.  114; 
Shivers  vs.  WilsaUj  5  H.  &  J.  130 ;  SeJby  vs.  Ma^grudery  6  H,  dt  J. 
454;   Wever  vs.  BaltzeUy  6  G.  dk  J.  335. 

*  It  does  not  appear  upon  the  face  of  the  proceedings  in  this  ^^.y^ 
cause,  that  Peter  Levering  and  Thomas  W.  Levering,  two  of  **  ■  ® 
the  plaintiffs,  are  citizens  of  the  State  of  Maryland,  or  citizens  of 
any  one  of  the  United  States;  or  inhabitants  or  residents  of  the 
District  of  Golnmbia,  or  any  one  of  the  territories  of  the  Unite'? 
States,  or  inhabitants  or  residents  of  the  United  States. 

The  decision  in  Shivers  vs.  Wilsofij  5  H.  dt  J.  130,  is  conclusive, 
that  the  averment  that  the  plaintiffs  are  citizens  of  the  United 
States,  will  not  give  the  Court  jurisdiction  under  the  provisions  of 
the  Act  of  1795,  ch.  61,  and  inasmuch  as  a  citizen  of  the  United 
States  residing  beyond  the  limits  of  the  United  States  is  not  within 
the  provisions  of  the  Act  of  1825,  ch.  114,  it  follows  as  an  irresistible 
conclusion,  that  the  averment  in  this  case  that  two  of  the  plaintiffs 
are  citizens  of  the  United  States  was  insufficient  to  give  the  Court 
jurisdiction.  Concurring  with  the  County  Court,  we  affirm  the  judg- 
ment with  costs.  Judgment  affirmed, 

DOBSEY,  J.  dissented. 


J.  N.  Stookbtt,  Bx'r  of  Mabgabet  Stockett  vs.  Ethan  A. 
Jones  and  Eliza  Ann  his  Wife. — December,  1838. 

An  aooount  passed  by  the  Orphans'  Court,  making  an  allowance  to  an  ad- 
ministrator or  executor,  for  a  claim  due  him  from  his  testator  or  intes- 
tate, is  %irimafacie  evidence  of  the  correctness  of  such  allowance,  and  it 
rests  upon  the  party  contesting  it,  to  outweigh  the  evidence  by  counter- 
vailing proof,  (a) 

One  who  has  entertained  another  without  any  intention  of  charging  there- 
for, cannot  afterwards  prefer  a  claim  against  his  estate  for  board,  with- 
out some  contract,  express  or  implied,  to  pay  it.  (b) 

The  deposition  of  a  witness,  not  taken  by  consent  or  by  order  of  the  Chan- 
cellor, after  the  commission  had  been  returned,  and  a  decree  to  account, 
and  an  account  stated  by  the  auditor,  cannot  be  used  in  the  Appellate 

(a)  ated  in  Bowling  vs.  Lamar,  1  Gill,  365.  See  Spedden  vs.  State,  3  H.  & 
J.  205,  note, 

(h)  Approved  in  State  vs.  Baker,  8  Md.  49;  Bantz  vs.  Bantz,  52  Md.  693. 
€f.  Lee  vs.  Lee,  6  G.  «fc  J.  213; 
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Court,  though  no  exception  to  its  admissibility  was  filed  in  the  Chancery 
Court,  as  required  by  the  Act  of  1882,  ch.  302,  sec.  5.  (c) 

Appeal  from  GhaDcery.  The  bill  iu  this  cause  was  filed  on  the 
18th  August,  1830,  by  Eliza  Ann  Stewart  (afterwards  Jones,)  among 
Aiyi%  other  *  matters,  to  vacate  an  allowance  made  to  the  appellant 
'^  '  '  for  the  board  of  his  testatrix  and  her  child,  in  his  settlement 
with  the  Orphans'  Court  of  Anne  Amndel  County.  The  complain- 
ant was  the  residuary  legatee  of  Margaret  Stockett.  The  allowance 
was  made  to  the  appellant  in  an  account  settled  on  the  28th  Novem- 
ber, 1828,  in  his  first  and  final  account.  On  the  20th  January,  1837, 
the  auditor  stated  an  account,  in  which  the  allowance  of  the  Orphans' 
Court  was  rejected,  and  interest  awarded  thereon  from  the  time  of 
its  admission  in  1828.  In  July,  1837,  the  defendant's  counsel  filed 
certain  interrogatories  to  be  answered  by  Ann  Watkius,  which  were 
answered,  and  the  answers  filed  on  same  day,  with  a  memorandum 
signed  by  the  defendant's  solicitor  alone,  that  this  deposition  should 
have  the  same  efiect  as  if  taken  under  a  commission.  Both  parties 
excepted  to  the  accounts,  and  the  Chancellor,  on  the  3d  October, 
1837,  confirmed  the  audit.  So  much  of  the  proof  as  is  necessary  to 
be  published  will  be  found  in  the  opinion  of  this  Court. 

The  defendant  in  Chancery  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Ab- 
OHEB,  DoBSBY,  Chahbebs,  and  Spencb,  JJ. 
Alexander,  for  the  appellant. 
Randall  and  Boyle,  for  the  appellee. 

Aboheb,  J.  delivered  the  opinion  of  the  Court.  The  executor  of 
Margaret  Stockett,  the  appellant  in  this  cause,  had  in  the  Orphans' 
Court  of  Anne  Arundel  County  obtained  a  credit  for  the  board  of 
his  testatrix  and  her  daughter,  at  that  time  a  child,  from  the  first  of 
January,  1816,  to  the  1st  of  July,  1822,  with  interest  from  the  first  of 
July,  1822,  to  the  25th  of  November,  1823,  amounting  to  $898.63,  and 
the  bill  in  this  case,  by  the  residuary  legatee  of  Margaret  Stockett, 
was  among  other  causes  of  complaint,  filed,  for  the  purpose  of 
obtaining,  in  an  account  which  was  prayed  to  be  taken,  a  rescission  of 
the  above  allowance.  The  various  other  matters  in  dispute  between 
OTfi  ^^^  parties,  having  l:)een  arranged  by  an  agreement  between 
'^  ■  ^  •  the  solicitors  of  the  respective  parties,  the  only  subject  left 
for  dispute  was,  the  propriety  of  the  credit  which  the  executor  had 
obtained  for  the  above  account  for  boarding.  The  account  passed  by 
the  appellant  in  the  Orphans'  Court  wbs  prima  facie  evidence  of  the 
correctness  of  the  allowance,  and  the  only  question  submitted  to  us^ 
is,  whether  the  evidence  thus  ofiered  has  been  outweighed  by 
countervailing  evidence  offered  by  the  appellee. 

(c)  Approved  in  Eyler  vs.  Crabbs,  2  Md.  154;  Brovm  vs.  Thomas,  46  Md. 
Oechter  vs.  Oechter,  51  Md.  189.    Cf.  R.  R,  Co,  vs.  Trustees,  91  U.  S.  137. 
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Proof  is  offered  of  two  witnesses,  the  sisters  of  the  appellant,  and 
also  the  sisters  of  Margaret  Stockett ;  by  one  of  whom  it  is  stated, 
that  the  appellant,  at  the  time  he  purchased  her  undivided  interest 
in  a  tract  of  land,  declared  that  he  wonld  say  to  her,  as  he  had  said 
to  all  his  sisters  npon  purchasing  their  land,  that  while  he  had  a 
home  she  should  always  be  welcome  to  it }  and  by  the  other,  that  he 
wonld  say  to  her  as  he  had  said  to  Margaret  Stockett  and  his  other 
sisters,  that  his  home  should  always  be  a  home  to  her.  The  bond 
taken  by  Margaret  Stockett  for  the  purchase  money  of  her  undivided 
interest  in  the  land  sold  the  appellant,  is  dated  on  the  11th  of  May, 
1816,  and  shews  the  purchase  to  have  been  made  on  that  day,  and 
was  certainly  calculated  to  induce  the  belief,  that  his  sister,  who  waa 
then  living  with  him,  was  not  to  be  charged  with  board,  as  she  had 
then  been  living  with  him  from  the  first  of  January  preceding,  and 
no  attempt  made  at  any  deduction  from  the  amount  of  the  bond  on 
account  of  such  board.  In  addition  to  this  it  appears  that,  on  the 
19th  of  November,  1821,  a  single  bill  was  given  by  the  appellant  ta 
Margaret  Stockett,  for  9254.05,  without  any  deduction  for  board, 
although  his  sister  had  been  living  with  him  at  that  time  from  the 
first  of  January,  1816,  nearly  six  years.  From  the  aforegoing  circum- 
stances, we  are  inclined  to  think,  it  never  was  the  design  of  the 
appellant  to  charge  his  sister  with  board,  but  that  she  was  gratui- 
tously entertained  at  his  house. 

In  arriving  to  the  above  conclusion,  we  have  discarded  from  our 
consideration  the  deposition  of  Ann  Watkins,  filed  on  the  20th  July, 
1837,  after  the  evidence  had  been  taken,  the  commission  had  been 
retnmed,  after  a  decree  had  passed  for  an  *  account,  and  after  ^ly^k 
an  account  had  been  taken  by  the  auditor.  There  was  no  '^ '  ^ 
application  whatever  to  the  Ohancellor  for  leave  to  take  the  deposi- 
tion. Nor  was  it  taken  with  the  consent  of  parties.  Indeed  there 
is  no  evidence  whatever,  that  the  party  ae:ainst  whom  it  was  intended 
to  be  used,  had  any  notice,  when,  where,  or  l)efore  whom,  it  was  to 
be  taken,  or  any  notice  that  it  was  to  be  used  as  evidence  in  the 
cause,  unless  the  mere  filing  might  be  considered  as  such  notice. 
That  however,  we  think  was  not  notice. 

It  is  true,  no  exception  was  urged  in  Chancery  against  the  admis- 
sibility of  the  deposition  as  evidence,  but  we  apprehend  that  the 
Act  of  1832,  ch.  302,  sec.  5,  does  not  apply  to  a  case  like  this. 

That  Act  presupposes,  that  the  parties  will  be  fully  aware  of  the 
evidence  intended  to  be  used  against  them,  as  they  would  be  pre- 
sumed to  be  in  all  cases  where  evidence  was  taken  under  a  commission, 
or  any  order  of  the  Ohancellor,  and  could  not  apply  to  a  case  sit- 
uated as  this  is,  and  to  be  bound,  unless  exceptions  in  such  a  case 
were  taken  in  Chancery,  might  lead  to  very  mischievous  conse- 
quences, and  might  enable  a  designing  party,  to  make  the  Act  of 
Assembly  an  engine  of  oppression,  instead  of  subserving,  as  it  waa 
intended  to  do,  the  purposes  of  justice. 

Decree  affirmed,  with  costs. 
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Catharine  Vincent,  Adm'x  of  William  Vincent  and  others 
v8.  John  G.  Chapman,  Administrator  of  Samuel  Chapman. 
December,  1838. 

The  proceedings  of  the  vestry  of  a  church,  pledging  its  corporate  funds  to 
persons  who  might  perform  work,  or  furnish  materials  for  it,  can  im- 
pose no  personal  liability  upon  the  members  of  the  vestry;  and  an  im- 
pression subsequently  manifested  by  them,  that  they  had  assumed  a  per- 
sonal responsibility,  cannot  vary  the  legal  interpretation  of  the  act  upon 
which  the  question  of  responsibility  depends. 

^yf^g^  •  Appeal  from  Chancery.  The  bill  in  this  cause  was  filed 
ZoO  jjy  tijQ  appellee,  against  Catharine  Vincent  Adm'x  of  William 
Vincent,  James  J.  Weems,  Adni'r  of  John  Weems,  Mary  Chapman, 
Adm'x  of  Henry  H.  Chapman,  John  J.  Stoddert  and  Horatio  Clagett, 
in  Charles  Connty  Coart,  and  subsequently  removed  to  the  Court  of 
Chancery.  The  object  of  the  bill  was  to  recover  from  the  defend- 
ants, certain  sums  of  money  advanced  by  Samuel  Chapman,  in  and 
about  the  erection  and  construction  of  a  church  in  Port  Tobacco 
Parish,  in  Charles  County.  The  parties  set  up  various  defences,  and 
a  great  variety  of  proofs  was  introduced  in  the  cause',  but  as  the  only 
question  decided  in  the  Court  of  Appeals  was,  whether  the  defend- 
ants were  personally  liable  under  the  following  resolutions,  and  it 
being  ultimately  held,  that  they  were  not  so  liable,  the  reporters 
deem  i^  unnecessary  to  publish  more  of  the  cause  than  is  sufficient 
to  illustrate  the  opinion  of  this  Court. 

The  proceedings  which  it  was  supposed  created  a  personal  liability 
in  the  defendants,  were  as  follows : 

Exhibit  B.  Saturday,  July  29th,  1815.  The  vestry  met  agreeably 
to  notice ;  present  the  Bev.  Mr.  Weems,  Samuel  Hanson,  Sen.,  Samuel 
Chapman,  William  Vincent,  Horatio  Clagett,  John  Matthews, 
John  T.  Stoddert,  and  Henry  H.  Chapman,  who  resolved  that  in 
order  to  finish  the  Church,  the  vestry  or  those  of  them  who 
will  consent  to  the  plan,  will  agree  to  complete  the  said  church  on 
their  own  responsibility;  and  in  order  to  reimburse  them  in  the 
necessary  expenditures  thereof. 

They  do  further  resolve,  that  when  the  same  shall  be  completed 
the  pews  shall  be  sold  to  the  highest  bidder,  without  restriction  on 
the  purchaser,  as  to  the  number  of  pews  he  may  purchase;  and  also, 
that  any  benefit  arising  from  the  scheme  of  a  lottery  in  favor  of  said 
church,  shall  exclusively  vest  in  favor  of  those  persons,  who  may 
undertake  to  build  the  said  church. 

Besolved  further,  that  any  money  now  due  on  subscription,  or  that 
may  hereafter  be  subscribed,  shall  be  paid  to  the  persons  who  may 
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undertake  to  baild  the  said  church,  it  being  *  understood,  ^^^ 
that  any  balances  dae  from  the  vestry,  shall  be  first  paid  out  ^^'^ 
of  the  money  dae  already  sabscribed,  and  not  collected,  or  collected 
and  not  paid  over  to  the  vestry. 

Besolved,  that  to  carry  into  effect  the  within  resolations,  Messrs. 
H.  H.  Chapman,  and  John  T.  Stoddert,  are  appointed  our  agents, 
for  the  purpose  of  managing  the  affairs  of  our  lottery,  with  full 
power  to  take  such  steps  as  to  them  may  appear  expedient  to  the 
final  adjustment  of  the  same,  and  that  H.  H.  Chapman  and  Samuel 
Chapman,  shall  negotiate  any  loans  in  the  manner  to  them  seeming 
best,  which  the  vestry  pledge  themselves  to  repay  on  such  terms  as 
they  may  contract  for  the  same.  We  whose  names  are  hereunto 
subscribed  do  agree  to  exonerate  Samuel  Hanson,  Sen.,  Esq.,  and 
John  Matthews,  Esq.  from  any  responsibility  arising  from  the  afore- 
going resolutions* 

John  Webms,  J.  T.  Stoddbbt, 

H.  H.  Chapman,  H.  Claoett, 

Samuel  Chapman,  Thomas  A.  Davis. 

William  Vincent. 
Besolved,  that  Samuel  Chapman,  Horatio  Clagett  and  John  T- 
Stoddert,  be  a  building  committee,  with  power  to  contract  for  work- 
men, materials,  &c.,  for  the  purpose  of  finishing  the  church. 

After  answers  and  proof,  the  cause  was  referred  to  the  auditor, 
who  reported  a  balance  due  Samuel  Chapman  for  principal  and  inte- 
rest  of  923,696.17.  This  account  was  confirmed  by  the  Chancellor 
[Bland,]  who  passed  a  final  decree  against  each  of  the  parties  for 
the  sum  of  $3,385.16  with  costs.  From  this  decree  the  appellants 
brought  this  appeah 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Ab- 
chbb,  Dobsbt,  Chambebs,  and  Spenge,  JJ. 
A.  (7.  Magmder  and  R.  Johnson^  for  the  appellants. 
T.  &  Alexander^  for  the  appellee. 

Abgheb,  J.  delivered  the  opinion  of  the  Court.  The  proceedings 
of  the  vestry  of  July,  1815,  did  not  •  constitute  a  contract,  in-  ^^^ 
volving  the  personal  liability  of  the  members  of  the  vestry.  ^^^ 
It  was  a  corporate  act,  pledging  corporate  funds,  to  any  one  who 
would  on  the  faith  of  those  funds,  proceed  to  build  the  church.  * 

The  contracts  with  the  workmen,  and  those  furnishing  materials, 
made  by  committees  of  the  vestry,  of  whom  the  complainant's  intes- 
tate was  one,  as  also  the  subsequent  proceedings  of  the  vestry,  con- 
firm the  correctness  of  this  view  of  their  resolutions. 

The  nominal  amount  of  the  funds  within  their  control,  and  which 
it  was  supposed  would  ultimately  be  available,  the  subscriptions,  the 
expected  proceeds  from  pew  sales,  and  the  lottery  grant,  was  ade- 
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qaate  to  the  expenditares  contemplated,  and  doabtless  this  amount 
was  at  that  time  expected  to  be  altimatelj  realized. 

In  sach  event,  no  personal  liability  wonld  have  been  claimed,  be- 
cause 130  moneys  would  be  necessary. 

Unfortunately,  however,  the  total  failure  of  the  lottery  grant  to 
produce  any  pecuniary  advantage,  made  it  necessary  to  the  appi^Uee's 
intestate  to  look  to  other  sources  of  reimbursement,  for  the  large 
expenditares  which  in  his  zeal  for  the  church  he  had  incurred. 

It  is  certain  that,  after  the  deficiency  was  manifested,  some  of  the 
members  of  the  vestry  appear  to  have  supposed  themselves  person- 
ally liable,  but  they  did  not  act  to  flx  that  liability  upon  themselves^ 
and  their  mistaken  opinion  as  to  the  nature  and  extent  of  their  lia- 
bilities, will  neither  vary  the  legal  interpretation  of  the  instrument 
which  is  relied  upon  as  a  contract,  nor  entitle  the  appellee  to  recover 
a  claim  not  otherwise  well  founded. 

For  these  reasons  the  Court  must 

Reverse  the  decree  and  dismiss  the  bill. 


283    •OwiNGS  and  others  vs.  N.  and  C.  Wobthington.— De- 
cember, 1838. 

The  power  vested  in  the  Levy  Court  or  commisBioners  of  counties,  by  Act  of 
1834,  ch.  253,  is  the  delegation  of  a  special  authority,  and  proceedings 
under  it  must  display  the  authority  by  which  they  are  had,  or  be  in 
conformity  thereto,  or  they  are  coram  rum  judice^  and  void. 

The  application  for  a  right  of  way  under  this  Act,  must  set  forth  such  a  way 
as  it  authorizes,  and  to  enable  the  commissioners  to  exercise  any  juris- 
diction over  the  subject,  a  case  must  be  presented  to  them  in  which  they 
are  competent  to  grant  all  the  relief  designed  by  the  Act. 

The  commissioners  of  one  county  could  not  grant  a  right  of  way  into  another 
county. 

The  way  to  be  granted  could  not  pass  over  a  public  highway;  it  must  termi- 
nate at  a  public  highway;  and  where  it  terminates  short  of  a  public 
highway,  for  want  of  jurisdiction  in  the  commissioners  to  grant  the 
right,  as  where  it  reached  the  boundary  of  their  county,  it  will  not  be 
sustained  by  individual  grants  of  a  way  from  that  point  to  a  public 
highway  in  an  adjoining  county. 

An  application  to  the  Chancellor  to  appoint  an  early  day  for  the  hearing  of 
a  motion  to  dissolve  injunction,  is  to  his  discretion,  and  not  the  subject 
of  an  appeal,  (a) 

APPEAL  from  the  Court  of  Chancery.  The  bill  in  this  cause,  was 
filed  on  the  20th  March,  1837,  by  Noah  Worthington,  alleging  that 
in  the  month  of  January,  1836,  Caleb  D.  Owings  and  others,  by  vir- 
tue of  the  Act  of  1834,  ch.  253,  made  their  application  to  the  Com- 


(a)  Relied  on  in  Hill  vs.  Reif snider,  39  Md.  430. 
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missioners  of  Baltimore  Goanty  to  obtain  a  right  of  way  from  their 
farm,  throagh  the  lands  of  the  complainant ;  that  commissioners  were 
appointed  to  lay  out  said  private  way,  who  discharged  said  dnty, 
retamed  their  proceedings,  and  a  right  of  way  was  accordingly 
granted  to  said  applicants ;  that  an  appeal  was  taken  therefrom  by 
complainant,  and  the  grant  of  said  way  confirmed;  that  afterwards 
the  said  Caleb  D.  Owmgs  and  others  commenced  certain  preparations 
for  constmcting  a  railway  on  the  groand  laid  off  as  a  private  road  or 
way ;  that  the  said  parties  being  warned  to  desist  from  such  constrnc- 
tion,  declared  they  woald  proceed  unless  stopped  by  some  legal  au- 
thority ;  that  the  application  under  the  Act  of  1834,  was  not  for  a 
railway,  and  did  not  authorize  it ;  that  a  supplement  of  said  Act,  at 
May,  *  1836,  prohibits  the  making,  on  any  such  private  road  ^^^ 
or  way,  of  any  railroad  or  railway,  puts  an  end  to  any  doubt  ^"'* 
CD  that  subject.  The  bill  further  alleges,  that  the  said  Caleb  Owings 
and  others  have  again  commenced  to  work  on  said  road,  with  a  view 
to  the  constructing  of  a  railway ;  that  they  are  now  hewing  timber 
and  laying  rails  on  said  road,  having  previously  graded  a  part  of  said 
road ;  they  have  also  raised  an  embankment  three  or  more  feet  in 
height,  and  cix)ssing  a  private  railroad  on  your  orator's  land,  by 
which  he  is  put  to  great  inconvenience  and  trouble.  The  bill  then 
proceeded  to  state  other  incidental  disadvantages,  which  the  com- 
plainants would  suffer  by  the  construction  of  the  railway,  and  prayed 
for  a  subpcena  and  an  injunction  to  desist  from  its  further  construc- 
tion on  the  said  private  way,  &c. 

With  this  bill  was  exhibited  the  proceedings  before  the  Commis- 
sioners of  Baltimore  County,  and  the  appeal  thereon  confirmed  by 
Baltimore  County  Court.  The  Chancellor  [Bland]  thereon  ordered 
an  injunction. 

The  appellees  answered  this  bill,  and  claimed  a  right  to  construct 
a  railway  on  the  private  way  granted,  as  mentioned  in  the  bill,  from 
the  defendant's  stone  quarry  to  the  Patapsco  Falls,  the  dividing  line 
between  Baltimore  and  Anne  Arundel  Counties,  and  from  thence  to 
the  Baltimore  and  Ohio  Bailroad,  which  was  located  in  Anne  Arundel 
County.  The  other  parts  of  the  answer  necessary  to  be  considered 
are  sufficiently  stated  in  the  opinion  of  this  Court. 

At  March  Term,  1837,  the  defendants  filed  a  petition  praying  for 
an  early  day  for  a  dissolution  of  the  injunction  issued  in  this  cause, 
aDd  that  the  complainants  should  give  bond  with  security  to  the 
defendants,  to  indemnify  them  from  the  consequences  of  the  injunc- 
tion. This  petition  was  dismissed;  and  from  this  order  the  peti- 
tioners appealed;  afterwards  an  appeal  was  allowed  by  the  Hon'ble 
Stephenson  Abcheb,  one  of  the  Judges  of  the  Court  of  Appeals, 
from  the  granting  of  the  injunction  in  this  cause,  upon  bond  being 
filed — which  being  filed,  the  defendants  appealed  from  the  order 
granting  the  injunction  and  dismissing  the  petition  aforesaid. 
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gp^m  *  The  Act  of  1834,  ch.  253,  was  entitled  an  Act  to  declare 
"^^^  and  ascertain  the  right  of  the  citizens  of  this  State  to  private 
roads  and  ways. 

'«  Whereas,  the  citizens  of  this  State  ought  to  have  a  road  or  way 
from  their  farms  and  plantations,  to  places  of  public  worship,  to 
mills,  market  towns,  public  ferries,  and  court-houses,  and  to  the  pub- 
lic highways,  and  while  such  benefit  should  be  extended  to  the  citi- 
zens of  this  State,  it  is  but  just  and  proper  that  it  should  be  granted 
with  as  little  injury  or  damages  to  the  lands  through  which  such 
private  roads  or  ways  shall  pass,  as  may  be  consistent  with  the  con- 
venience of  the  person  or  persons  who  may  need  such  private  road  or 
way;  therefore,  to  accomplish  these  objects. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  Maryland,  that 
the  Levy  Court  or  board  of  commissioners,  as  the  case  may  be,  of  the 
several  counties  of  this  State,  on  application  of  any  person  or  per- 
sons for  a  private  road  or  way,  shall  appoint  three  discreet  and  sen- 
sible persons,  not  related  to  either  of  the  parties,  of  the  county,  who 
shall  act  as  commissioners  to  lay  out  such  private  road  or  way,"  &c 

^'  A  supplement  to  the  Act,  entitled,  an  Act  to  declare  and  ascer- 
tain the  rights  of  citizens  of  this  State  to  private  roads  or  ways. 

'^  Be  it  enacted  by  the  General  Assembly  of  Maryland,  that  where 
any  private  road  or  way  has  been  or  shall  be  allowed  to  be  laid  oat 
under  the  Act  to  which  this  is  a  supplement,  nothing  in  the  said  Act 
contained  shall  be  construed  to  authorize  the  making,  upon  such 
private  road  or  way,  of  any  railroad  or  railway." 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Dob- 
set,  and  Chambebs,  JJ. 

Dulany^  for  the  appellants,  cited  3  Stary^s  Com, ;  Calder  dt  Bull^ 
Dallas ;  Yanhorn  dt  Dorance,  2  Dallas ;  Dwarris  on  Statutes^  9  Law 
Lib.  34,  35. 

S.  L  Donaldson  and  JS.  Johnson^  for  the  appellees. 

DoBSET,  J.  delivered  the  opinion  of  the  Court.  The  application 
in  this  cause  is  for  a  private  road  or  way  to  the  Patapsco  Falls,  to 
pass  over  the  same  in  order  to  reach  the  Baltimore  and  Ohio  Bail- 
road,  which  is  the  nearest  convenient  public  road  to  the  farm  of  the 
petitioner.  The  applicants  also  state,  that  after  they  cross  the  said 
falls,  they  have  obtained  the  permission  of  all  those  who  own  the 
lands  in  Anne  Arundel  County,  through  which  it  is  pro|)osed  to  carry 
said  private  road,  that  the  same  may  be  made  to  the  said  railroad  free 
of  any  compensation  for  such  permission.  The  powers  vested  in  the 
Levy  Court  or  commissioners  by  the  Act  of  1S34,  is  a  delegation 
*  of  a  special  authority,  and  the  proceedings  under  it  must  dis- 
play the  authority  by  which  they  are  had,  and  be  in  conformity 
thereto,  or  they  are  coram  non  judice  and  void.  The  application 
must  set  forth  such  a  private  road  or  way  as  the  commissioners  or 
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Leyy  Court  are  aathorized  to  grant,  or  they  have  no  jurisdiction  over 
the  suhject-matter,  and  all  their  proceedings  are  a  nullity.  The 
appellants  applied  for  a  private  road  or  way  to  the  Patapsco  Falls^ 
which  is  not,  and  could  not  have  been,  alleged  to  be  a  public  high- 
way, or  any  other  of  the  places  enumerated  in  the  Act  of  Assembly. 
To  warrant  the  action  of  the  commissioners  to  enable  them  to  exercise 
any  jurisdiction  over  the  subject,  a  case  must  be  presented  to  them 
in  which  they  are  competent  to  grant  all  the  relief  designed  for  the 
applicants ;  by  the  Act  of  Assembly  they  must  have  the  power  of 
granting  the  way  to  the  Baltimore  and  Ohio  Bailroad,  or  they  have 
no  power  at  all.  A  case  like  the  present  was  not  contemplated  or 
provided  for  by  the  Act  of  Assembly.  No  action  could,  in  such  a 
case,  have  been  had  by  the  Levy  Court  or  Commissioners  of  Anne 
Arundel  County,  and  the  allegation,  that  the  intervening  land 
holders  in  Anne  Arundel  had  granted  permission  for  the  extension 
of  the  private  road  to  the  Baltimore  and  Ohio  Bailroad,  could  not 
confer  on  the  Commissioners  of  Baltimore  County,  a  jurisdiction  they 
did  not  otherwise  possess.  Had  a  continuous  way  in  both  counties 
been  looked  to  by  the  Legislature,  the  appropriate  means  of  locating 
it  would  have  been  provided.  If  it  be  held  sufficient  to  entitle  a 
party  to  a  private  road  or  way  to  any  point  or  place  not  specified  in 
the  privilege  granted  by  the  Act  of  Assembly,  simply  by  the  allega- 
tion that  from  that  point  or  place  he  has  permission  of  the  interme- 
diate land  holders  to  extend  the  way  to  some  of  the  places  enumer- 
ated in  the  law,  all  the  limitations  and  restrictions  as  to  place,  in  the 
granting  of  private  ways,  become  a  dead  letter,  and  an  applicant 
may  obtain  a  private  way  any  where,  without  reference  to  the  place 
or  object  for  which  it  is  granted,  in  direct  violation  of  both  the  letter 
and  spirit  of  the  Act  of  Assembly.  An  insuperable  objection  also 
to  the  granting  of  the  way,  as  prayed  for  is,  that  it  crosses  a  public 
highway  before  it  reaches  •  the  Patapsco  Falls,  which  the  Act  ^q^ 
of  Assembly  does  not  warrant.  It  authorizes  the  grant  of  a  ^^^ 
private  way  to  a  public  highway,  not  the  crossing  and  going  beyond 
it.  The  only  remaining  ground  of  appeal  from  the  proceedings  of  the 
Chancellor  is,  the  dismissal  of  the  appellant's  petition,  praying  for 
the  appointment  of  an  earlier  day  for  the  hearing  of  the  motion  to 
dissolve  the  injunction,  and  for  an  order  on  the  appellee  to  file  an 
injunction  bond.  The  appellants  having  appeared  in  the  Chancery 
Court,  filed  their  answer  and  entered  on  the  docket  notice  of  motion 
to  dissolve  the  injunction,  to  be  heard  at  the  succeeding  July  Terra, 
it  is  difficult  to  conceive  what  benefit  could  result  from  an  appeal 
from  the  decision  of  the  Chancellor,  on  such  an  application  as  that 
now  before  us.  The  application  too,  from  its  nature,  was  an  appeal 
exclusively  to  the  discretion  of  the  Chancellor,  over  which  this  Court 
have  no  control.  From  the  views  hereinbefore  expressed  upon  the 
merits  of  this  controversy,  and  the  rights  of  the  parties,  we  could 
not  do  otherwise  than  approve  of  the  Chancellor's  dismissing  the 
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appellant's  petition,  so  far  as  it  applied  to  the  granting  an  order  to 
the  appellee  to  file  an  injunction  bond. 

The  orders  of  the  Chancellor  appealed  from  are  affirmed  with 
costs,  and  cause  remanded  to  the  Chancery  Coart. 

Order  affirmed. 

Buchanan,  C.  J.,  dissented. 


Isaac  Spenceb  and  others  vs.  Catharine  Peabce,  Adminis- 
tratrix of  James  Peabce,  Sen. — December,  1838. 

Sales  made  h^  sheriffs  are  embraced  by  the  proviBions  of  the  Statute  of 
Frauds  and  Perjuries,  but  such  sales  may  be  taken  out  of  its  operation 
by  parol  evidence,  unless  such  evidence  is  excepted  to  in  the  Chancery 
Court. 

Where  the  land  of  a  deceased  debtor  is  decreed  to  be  sold  for  the  payment 
of  his  debts,  upon  the  application  of  a  creditor  whose  claim  is  for  the 
purchase  money  of  land  bought  by  such  debtor,  it  is  proper  that  the 
land  so  purchased,  should  be  sold  in  the  first  instance. 

•Appeal  from  the  Court  of  Chancery.  The  bill  in  this 
^^^  canse  was  filed  on  the  4th  December,  1827,  by  James  Pearce, 
executor  of  James  Pearce,  and  alleged,  that  upon  a  bill  filed  on  the 
3rd  December,  1811,  the  real  estate  of  a  certain  John  Yoorhees  was 
decreed  to  be  sold  for  the  payment  of  debts,  and  that  William 
Spencer  was  appointed  trustee  to  make  such  sale;  that  he  made 
various  sales  which  were  duly  ratified,  and  among  others  one  tract 
of  land  was  sold  to  a  certain  Benjamin  Terry  for  the  sum  of 
$1,184.22 ;  that  he  took  from  said  Terry  his  bond  for  the  purchase 
money,  which  he  the  said  Spencer  sued  at  law  to  judgment;  an 
execution  of  fieri  facias  was  levied  upon  the  property  real  and  per- 
sonal of  the  said  Benjamin  Terry ;  that  afterwards  upon  a  writ  of 
venditioni  exponas^  the  property  of  said  Terry  was  struck  off  and  sold 
to  the  said  William  Spencer;  that;  the  purchase  money  exceeded 
$2,000,  and  that  in  fact  more  money  was  bid  by  George  Beaston, 
than  would  have  paid  all  the  debt,  damages,  interest,  costs,  and 
charges,  then  due  from  said  Terry  to  William  Spencer  as  trustee, 
and  which  would  have  been  paid  by  said  Beaston  if  he  had  been  the 
purchaser  and  had  not  been  outbid ;  that  after  the  said  sale,  the  said 
Benjamin  Terry  drew  an  order  upon  the  sheriff  of  Cecil  County,  for 
about  the  sum  of  $115  on  account  of  the  difference  between  the 
amount  of  the  money  due  upon  the  above  mentioned  execution  and 
the  amount  which  was  bid  by  the  said  William  Spencer  for  the 
aforesaid  land  at  the  sheriff's  sale,  and  the  amount  of  the  said  order 
was  paid  by  the  said  sheriff,  and  which  sum  the  complainant  sup- 
poses had  been  previously  paid  said  sheriff  by  the  said  William 
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Spencer^  or  by  his  exeoator,  Isaac  Spencer ;  that  the  said  sheriff  has 
never  retamed  the  said  venditioni  exponas  to  the  Court  of  Appeals, 
from  which  it  issued ;  that  the  said  Terry  then  rented  the  said  land 
from  said  William  Spencer,  and  has  so  held  possession  to  the  time  of 
filing  the  bill  in  this  cause ;  that  William  Spencer  is  dead,  leaving 
real  estate,  his  personal  estate  being  insufficient  to  pay  his  debts. 
The  bill  then  proceeded  to  make  the  heirs-at-law  of  William  Spencer 
and  Benjamin  Terry  parties  as  defendants,  and  prayed  for  a  sale  of 
the  real  estate  of  *  William  Spencer,  and  particularly  for  a  re-  ^^oa 
sale  of  the  land  bought,  as  alleged  by  William  Si>encer,  at  '^W 
sheriff's  sale  as  aforesaid,  &c. 

The  fieri  faciaa  relied  on,  upon  which  the  vendi.  before  mentioned 
issued,  was  levied  26th  May,  1821,  and  returned  as  follows : 

^^  Levied  as  per  schedule  and  on  hand  for  want  of  buyers. 
William  Moffit,  sheriff." 

A  list  of  Benjamin  Terry's  property,  taken  in  execution  by  virtue 
of  a  fi,  fa,  issued  at  suit  of  William  Spencen  trustee  of  John  Yoor- 

hees,  from  the  Court  of ,  and  returnable  to  June  Term,  1821, 

No.  43,  to  wit : 

^'  One  tract  or  parcel  of  land  containing  230  acres  more  or  less, 
lying  and  being  in  Sassafras  Neck,  in  Cecil  County,  and  on  which 
the  said  Benjamin  Terry  now  resides. 

"  W.  Moffit,  sheriff  of  Cecil  County." 

Several  writs  of  venditioni  exponas  were  thereupon  issued,  but  no 
return  was  made  as  to  the  manner  in  which  these  were  executed. 

The  answer  of  Isaac  Spencer,  executor  of  William  Spencer,  among 
other  matters  stated,  that  he  had  no  personal  knowledge  of  William 
Spencer,  his  testator,  having  bid  off  the  land  at  the  sale  by  the 
sheriff  of  Cecil  County,  which  the  said  Benjamin  Terry  had  pur- 
chased previously  of  respondent's  testator,  while  acting  as  trustee 
for  the  sale  of  the  real  estate  of  John  Yoorhees,  as  stated  in  the 
bill,  nor  of  Oeorge  Beaston  having  bid  for  the  same,  or  of  his  having 
been  present  at  the  sale;  nor  has  he  any  knowledge  of  William 
Spencer's  having  paid  to  the  sheriff  of  Cecil  County  or  his  deputy 
the  sam  of  9 115,  or  any  other  sum  on  the  order  of  Benjamin  Terry, 
in  part  payment  of  the  purchase  money  f«r  the  same;  but  your  re- 
8pon.dent  admits,  that  soon  after  the  death  of  the  said  William 
Spencer,  he  paid  to  the  deputy  sheriff  of  Cecil  County  the  sum  of 
$223.88,  on  account  of  the  said  alleged  sale,  on  a  proved  acscount  ex- 
hibited by  the  deputy  sheriff  of  Cecil  County  to  this  respondent  as 
executor  of  William  Spencer;  nor  has  respondent  any  knowledge  of 
any  contract  by  his  testator  to  sell  the  same,  and  that  g^^f^ 
*  Benjamin  Terry  continued  to  reside  on  the  land  till  his  '•«^* 
death,  which  lately  occurred.  The  answer  admitted  that  William 
Spencer  died  in  debt  beyond  his  personal  estate,  &c. 

In  the  progress  of  the  cause,  various  bills  of  revivor  were  filed,  new 
parties  were  made,  infants  and  adults  ignorant  of  the  original 
13  10  G.  &  J. 
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transactions,  some  of  whom  relied  on  the  Statute  of  Frauds  against 
the  alleged  purchase  by  William  Spencer,  and  a  commission  was 
issued,  and  the  complainant  proved,  by  John  Yezey  Price, 

^^That  he  knew  the  real  estate  of  the  late  William  Spencer  lying 
and  being  in  Cecil  County,  but  does  not  know  the  estate  in  Kent 
County.  The  real  estate  lying  in  Cecil  County,  consisted  of  a  farm 
purchased  by  said  William  Spencer  at  sheriff's  sale;  the  annual 
value  of  which  he  supposes  at  this  time  about  9100,  but  worth  much 
more  at  the  time  of  the  purchase,  which  was  in  1822,  the  same  being 
at  this  time  in  a  state  of  decay,  particularly  the  buildings." 

The  witness  further  stated,  that  he  knew  the  land  in  Cecil  County 
of  which  the  lat«  Benjamin  Terry  died  possessed,  and  that  it  was 
exposed  to  sale  some  time  in  the  year  1822,  at  the  suit  of  William 
Spencer,  trustee  for  the  sale  ot  the  real  estate  of  John  Yoorhees, 
deceased, — ^that  the  said  sale  was  made  by  a  deputy  of  the  then 
sheriff,  William  Moffit, — that  William  Spencer,  George  Beaston  and 
James  Morgan  were  bidders  at  the  sale,  and  that  the  land  was  struck 
off  to  William  Spencer,  but  he  does  not  recollect  the  precise  amount 
for  which  the  same  was  sold.  It  was  either  for  two  thousand,  or 
two  thousand  five  hundred  dollars. 

At  September  Term,  1836,  the  Chancellor  [Bland]  decreed  that 
the  real  estate  of  which  William  Spencer  died  seized  be  sold  for 
the  payment  of  his  debts,  &c. 

From  this  decree  the  representatives  and  heirs  of  William  Spencer 
appealed.  The  reporters  only  state  so  much  of  the  cause  as  will  ex- 
plain the  decision  of  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Abgheb^ 
and  Chambebs,  JJ. 

W.  A.  Spencer  J  for  the  appellant. 
^^^  Alexander  and  J.  A,  Fearce,  for  the  appellee.  *  3.  That  if 
^^^  the  appellee  cannot  claim  the  amount  of  the  above  execution 
out  of  the  proceeds  of  the  real  estate  of  William  Spencer,  he  will  at 
least  be  entitled  to  a  decree  for  a  sale  of  Terry's  real  estate,  which  is 
shown  to  have  been  taken  under  execution,  as  stated  in  the  bill. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  The  decree  of 
the  Chancellor  in  this  case  ought,  we  think,  to  be  affirmed.  It  is 
true  as  contended  by  the  counsel  for  the  appellant,  that  sheriffii' 
sales  are  embraced  by  the  provisions  of  the  Statute  of  Frauds  and 
Perjuries,  but  we  are  of  opinion,  that  there  is  sufficient  proof  in  the 
record,  no  part  of  which  has  been  excepted  to,  to  take  the  purchase 
of  the  late  William  Spencer  out  of  its  operation.  In  affirming  the 
decree  of  the  Chancellor,  we  think,  }iowever,  that  the  same  ought  to 
be  modified,  by  directing  the  trustee  to  sell,  in  the  first  instance,  the 
land  purchased  by  Benjamin  Terry  at  the  trustee's  sale,  for  which 
purpose  a  decree  with  such  modification  will  be  signed  by  this  Court 

Decree  affirmed^  toith  costs. 
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Joseph  Duncan  r«.  The  Maryland  Savings  Institution. 

December,  1838. 

A  charter  conferring  on  a  Savings  Institution  the  power  to  invest  deposits 
•  made  with  it  in  public  stocks,  or  other  securities,  authorizes  the  lending 
upon  bills,  bonds,  notes,  and  mortgages,  as  well  as  stocks,  and  also  the 
power  of  making  loans  by  way  of  discount,  (a) 

The  incorporation  of  savings  or  other  institutions  in  the  city  or  precincts  of 
Baltimore,  with  authority  to  receive  deposits  and  discount  paper,  is  no 
violation  of  the  pledge  of  the  State  given  to  the  Banks  of  Baltimore,  by 
the  Act  of  1818,  ch.  122,  and  1881,  ch.  181;  the  true  interpretation  of 
that  engagement  being,  that  no  charter  of  incorporation  should  be 
granted  within  those  limits  during  the  specified  period,  with  power  to 
issue  negotiable  notes. 

There  is  nothing  in  the  charter  of  the  Maryland  Savings  Institution  which 
requires  two  securities  to  be  taken  for  money  lent,  nor  is  it  an  objection 
to  ^  a  note  discounted  there,  that  it  is  not  negotiable.  A  promis-  q ^^ 
sory  note  in  which  the  negotiable  words  are  omitted,  is  within  ••"" 
the  Statute  of  Ann,  and  on  it  three  days  of  grace  are  allowed  according 
to  mercantile  usage. 

It  is  not  usurious  in  a  bank  to  receive  interest  in  advance  upon  notes  dis- 
counted by  it,  and  by  the  Act  of  1882,  ch.  152,  all  other  corporate  bodies, 
and  all  citizens  and  residents  of  this  State,  are  placed  in  this  respect 
upon  the  same  footing  with  the  banks,  (b) 

Usury  does  not  consist  in  merely  intentionally  taking  a  larger  amount  of 
interest  than  is  allowed  by  law,  but  there  must  be  superadded  to  such 
intent,  a  corrupt  design  to  charge  more  than  the  legal  rate, — and  that  is 
a  matter  of  fact  to  be  submitted  to  the  jury. 

But  the  Ck>urt  did  right  in  withholding  the  question  from  the  jury,  where 
the  amount  charged  was  only  two  cents  more  than  the  legal  rate  of 
interest,  that  circumstance  standing  alone  being  too  trifling  and  incon- 
clusive to  warrant  the  jury  in  finding  a  corrupt  and  usurious  intention. 

Appeal  from  Baltimore  Goanty  Court.  This  was  an  action  of 
assumpsitj  brought  on  the  22nd  August,  1834,  by  the  Maryland  Sav- 
ings Institution  against  Joseph  Duncan.  Issue  was  joined  on  the 
plea  of  non  (Msumpsit. 

1st  Exception. — The  plaintiffs  to  support  the  issue  on  their  part 
offered  in  evidence  the  charter  granted  them  by  the  General  As- 
sembly of  Maryland,  with  the  by-laws  which  they  had  enacted  under 
the  same,  and  also  the  supplement  thereto,  and  the  following  pro- 


la)  Examined  in  United  German  Bank  vs.  Katz^  57  Md.  187.  It  was  there 
held,  (Bajitoi.,  C.  J.  and  Miller,  J.  dissenting,)  that  a  Savings  Institution, 
incorporated  under  Rev.  Code,  Art.  40,  sees.  158,  et  seq.  has  no  authority  to 
discount  promissory  notes.  The  c^e  in  the  text  is  cited  in  Bank  vs.  Collec- 
tor^ 3  Wallace,  513,  and  Oulton  vs.  Savings  Institution^  17  Wallace,  119,  as  to 
distinction  between  banks  of  deposit,  and  banks  of  discpunt  or  circulation. 

(b)  See  Fleckner  vs.  Bank  of  U,  S,  8  Wheaton,  338:  Thornton  vs.  Bank  of 
Wa^shington^  3  Peters,  36,  to  the  same  effect. 
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missory  note,  admitted  to  have  been  made  and  delivered  to  them  by 
the  defendant,  viz : 

*'  Baltimore,  July  3rd,  1833. 

^'  Six  months  after  date  I  promise  to  pay  the  Maryland  Savings 
Institation  one  hundred  and  fifty  dollars  for  value  received,  for  the 
prompt  payment  of  which  sum  I  hereby  pledge  16  shares  of  stock 
standing  in  my  name  on  the  books  of  said  institution. 

"8150.  Joseph  Ditncan." 

The  defendant  then  proved  that,  the  said  note  was  made  and  de- 
livered by  him  to  the  plaintiffs,  to  obtain  thereon  from  them,  the 
loan  of  the  sum  of  money  expressed  upon  its  face  for  the  period  of 
time  therein  mentioned,  and  that  the  plaintiffs  did,  on  the  day  of  the 
date  of  said  note,  make  a  loan  thereon  to  him  of  the  said  sum  for 
that  period,  and  for  interest  upon  said  loan  did  deduct  from  the  face 
^g^-m  of  said  note,  on  the  day  on  *  which  said  loan  was  made,  the 
•^^*  sum  of  $4.60,  which  was  admitted,  for  the  purposes  of  this 
prayer,  to  be  the  interest  legally  chargeable  at  the  expiration  of  six 
months,  and  three  da3's  of  grace  for  the  forbearance  of  one  hundred 
and  fifty  dollars  for  that  length  of  time.  And  thereupon  the  de- 
fendant prayed  the  Court  to  instruct  the  jury,  that  although  they 
may  believe  that,  he  made  and  delivered  to  the  plaintiffs  the  prom- 
issory note  which  they  have  given  in  evidence,  yet  if  they  shall 
also  believe  the  facts  offered  in  evidence  by  him,  and  shall  further 
believe  that,  the  plaintiffs  did  intentionally  exact  and  take  from  the 
defendant,  upon  the  day  on  which  said  money  was  loaned,  the  sum 
of  four  dollars  and  sixty  cents,  as  and  for  interest  upon  the  sum 
so  loaned  them,  that  the  plaintiffs  are  not  entitled  to  recover,  be- 
cause such  exaction  and  taking  of  interest  in  advance,  upon  the  loan 
of  money  on  a  note  not  negotiable,  was  corrupt  and  usurious,  and 
avoids  the  contract  of  loan,  which  instruction  the  Court  [MaCtBUDEB 
and  PuBViANGE,  A.  J.]  refused;  but  directed  the  jury,  that  the 
said  exaction  and  taking  of  interest  was  not  usurious.  To  which 
refusal  the  defendant  excepted. 

2d  Exception. — The  plaintiffs  having  offered  the  evidence  already 
given  in  the  first  exception,  the  defendant  in  addition  to  the  evi- 
dence already  given  by  him  in  said  exception  proved  by  Bowletfs 
Interest  Tables^  that  the  interest  of  one  hundred  and  fifty  dollars  for 
six  months  and  three  days,  the  time  contained  in  said  note,  was  four 
dollars  and  fifty-eight  cents. 

And  thereupon  the  defendant  prayed  the  Court  to  instruct  the 
jury  that,  although  they  may  believe  that  the  defendant  made  and 
delivered  to  the  plaintiffs  the  promissory  note,  which  they  have 
given  in  evidence,  yet,  if  they  shall  also  believe  the  facts  offered  in 
evidence  by  him,  and  shall  further  believe  that  the  plaintiffs  did  in- 
tentionally exact  and  take  from  the  defendant  the  sum  of  four  dollars 
and  sixty  cents,  as  and  for  interest  upon  the  sum  so  loaned  by  them, 
then  that  the  plaintiffs  are  not  entitled  to  recover,  because  suQh 
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exaction  aiid  taking  of  said  sani  for  interest,  was  corrapt  and  nsnri- 
oas,  and  avoids  the  contract  of  loan.  The  Conrt  refused  the  instrac- 
tion,  *  and  directed  the  jnry,  that  the  said  exaction  and  q^a 
taking  of  int-erest,  was  not  in  itself  usurious.  The  defendant  ^^* 
excepted. 

3d  Exception. — ^The  plaintiffs  having  offered  the  evidence  already 
given  in  the  foregoing  bills  of  exception,  the  defendant  proved  that 
the  said  note  was  a  renewal  of  one  dated  the  3d  October,  1831,  and 
payable  60  da^'s  after  date  for  tl50,  which  wa»  made  and  delivered 
by  him  to  the  plaintiffs,  and  which  was  in  the  words  and  figures  fol- 
lowing to  wit : 
^<  9150.00.  Baltimore,  3d  October,  1831. 

Sixty  days  after  date  1  promise  to  pay  to  the  Maryland  Savings 
Institution  one  hundred  and  fifty  dollars,  for  value  received. 

Joseph  Duncan." 

And  further  offered  in  evidence,  that  the  said  note  of  the  3d  of 
October,  1831,  was  made  and  delivered  by  him  to  the  plaintiffs,  to 
obtain  thereon  a  loan  of  the  sum  of  money  expressed  upon  its  face 
for  the  period  of  time  therein  mentioned,  and  that  said  loan  was  on 
the  4th  October,  1831,  granted  to  defendant  by  the  plaintiffiB,  and 
that  for  interest  upon  said  loan  the  said  plaintiffs  did  deduct  from 
the  face  of  said  note,  on  the  day  on  which  said  loan  was  made,  the 
sum  of  one  dollar  and  sixty  cents,  and  further  offered  in  evidence 
by  Bowlett's  interest  tables,  that  the  interest  of  one  hundred  and 
fifty  dollars,  from  the  4th  October,  1831,  to  the  5th  December,  1831, 
reckoninfT  both  days  inclusive,  was  one  dollar  and  fifty-eight  cents. 

And  thereupon  the  defendant  prayed  the  Court  to  instruct  the 
jury,  that  although  they  may  believe  he  made  and  delivered  to  the 
plaintiffs  the  promissory  note  which  they  have  given  in  evidence, 
yet,  if  they  aJso  believe  the  facts  offered  in  evidence  by  him,  and 
shall  further  believe  that  the  plaintiffs  did  intentionally  exact  and 
take  from  the  defendant  the  sum  of  one  dollar  and  sixty  cents,  as 
and  for  interest  upon  the  sum  so  loaned  by  them,  then  that  the 
plaintiff's  are  not  entitled  to  recover,  because  such  exaction  and 
taking  was  corrupt  and  usurious,  and  avoids  the  contract  of  loan. 
The  Court  refused  the  instructions,  but  directed  the  jury,  that  such 
exaction  and  taking  of  interest  was  not  usurious.  The  defendant 
excepted. 

4th  Exception. — ^The  plaintiffs  having  offered  the  evidence  q^q 
already  given  by  them  in  the  foregoing  •  exceptions,  the  de-  ^^^ 
fendant  proved,  that  the  said  note  was  so  made  and  delivered,  with 
a  view  to  have  the  same  discounted  by  the  plaintiffs,  and  that  the 
plaintiffs  did  discount  it  for  the  defendant ;  thereupon  the  defendant 
prayed  the  Court  to  instruct  the  jury,  that  if  they  believe  the  above 
facts,  then,  although  they  may  believe  that  the  defendant  made  and 
delivered  to  the  plaintiffs  the  promissory  note  which  they  have  given 
in  evidence,  that  the  plaintiffs  are  not  entitled  to  recover,  because 
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their  charter  prohibits  their  discouutiug  promissory  notes ;  but  the 
Court  by  consent  of  counsel  refused  pro  forma  to  give  the  iustruc- 
tiOD,  aud  directed  the  jory,  by  consent  of  counsel  and  pro  forma, 
that  the  plaintiffs  had  power  to  invest  their  funds,  and  as  a  mode  of 
investmeut,  were  authorized  to  discount  promissory  uotes  by  their 
charter.    The  defendant  excepted. 

5th  Exception. — The  plaintiffs  offered  the  evidence  on  their  part 
stated  in  the  foregoing  bills  of  exceptions;  whereupon  the  defendant 
proved,  that  the  said  note  was  made  aud  delivered  to  the  plaintiffs 
with  intent  to  obtain  from  the  plaintiffs  a  loan  of  the  money  therein 
expressed,  upon  a  pledge  of  sixteen  shares  of  their  own  stock  atauding 
upon  their  booiis  in  the  name  of  the  defendant,  and  that  the  plain- 
tiffs did  make  said  loan  accordingly ;  and  thereupon  the  defendant 
prayed  the  Court  to  instruct  the  jnry,  that  although  they  may  be- 
lieve, that  the  defendant  made  and  delivered  to  the  plaintiffs  the 
promissory  note  which  they  have  given  in  evidence,  yet,  if  they  shall 
also  believe  the  evidence  offered  by  the  defendant  in  this  bill  of  ex- 
ceptions, then  that  the  plaintiffs  are  not  entitled  to  recover,  because 
their  charter  does  not  authorize  them  to  loan  upon  a  pledge  of  their 
own  stock.  The  Court  refused  the  instruction,  and  directed  the 
jniy,  that  the  plaintiffs  had  such  authority.  The  defendant  ex- 
cepted, and  the  verdict  and  judgment  being  against  him,  he  brought 
the  present  appeal. 

The  cause  was  argued  before  Buohanan,  0.  J.,  Stephen,  Dob- 
flET,  Ghahbebb,  and  Sfbnce,  JJ. 

*  J.  Mason  Campbell,  for  the  appellant.  All  the  bills  except 
•"''*  the  fourth  show  that  the  delendant's  prayers  were  rejected, 
aud  in  that  one  it  appears  that  the  direction  he  asked  for  n-as  re- 
fused by  consent. 

The  1st,  '2d  and  3d  prayers  raise  questions  ou  the  usury  laws. 
The  4th  and  5th  present  points  as  to  the  corporate  powers  of  the 
plaintiffs. 

In  proceeding  to  discuss  the  exceptions,  I  cannot  refrain  from  pre- 
mising, that  I  fear  (an  apprehension  warranted  by  the  past)  of  some 
attempt  to  prejudice  my  client  iu  tlie  eyes  of  the  Court,  grounded 
on  the  character  of  his  defences.  Let  a  single  sentence  be  my 
answer.  I  never  would  have  taken  those  defences  except  in  support 
of  merits  otherwise  defenceless;  and  shonld  the  reply  be,  that  my 
assertion  is  uo  proof,  the  Court  will  take  notice  that  it  is  opposed 
only  to  a  counter  assertion  of  demerits;  the  record  being  studiously 
barred  of  every  fact  except  those  absolutely  necessary  to  a  legal  de- 
cision. 

The  first  three  questions,  are  questions  of  usury,  and  as  prelimi- 
nary to  their  presentation,  it  is  proper  that  I  should  say,  snch  a'  de- 
fence is  admissible  under  the  general  issue.  Fulton  Bank  vn.  Stafford, 
2  Wendell,  486,  aud  the  cases  tiiere  cited. 
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The  first  exception  raises  the  point — ^whether  it  is  not  osury  to 
take  interest  in  advance  on  the  discounting  of  a  note  not  negotia- 
ble? 

The  facts  show  that  the  disconnt  was  taken  in  advance,  and  that 
the  note  was  not  negotiable. 

The  anthorities  indisputably  support  the  affirmative.    New  York 

Firemen's  Insurance  Company  vs.  My^  2  Cow.  703,  704;   Bavk  of 

JJUea  vs.  Wagner  J  2  Cowen,  769;  Utiea  Insurance  Company  vs.  Blood- 

^oodj  4  Wendell,  655;  Thornton  vs.  Bafik  of  Washingtonj  3  Peters j  40; 

State  Bemk  vs.  Hunter^  1  Deveroux,  100. 

From  all  these  cases  it  appears,  that  the  taking  of  interest  in  ad- 
vance is  against  the  statute,  and  only  protected  where  the  character 
•of  the  paper  discounted  is  negotiable ;  the  circulation  and  converti- 
bility of  such  paper  being  important  to  trade.  There  is  no  denying 
here  that  the  note  was  not  negotiable ;  *  nay  more,  that  it  Qnii 
was  the  obvious  intent  of  both  parties  it  should  not  be,  is  ^"^ 
dear  Irom  the  face  of  the  instrument. 

It  was  said  before,  I  think,  that  the  Acts  of  1826,  ch.  99,  and  1832, 
-eh.  152,  legalizing  Bowlett^s  Interest  Tdblesj  allow  discounting  in  all 
raises.  But  the  Oourt  is  aware  that  those  tables  have  nothing  to  do 
necessarily  with  the  period  at  which  interest  is  to  be  paid.  They 
furnish  a  rule  of  calculation  and  nothing  more,  being  framed  upon 
the  supposition  that  the  year  has  an  even  number  of  days. 

The  second  exception  raises  the  point — ^Whether  it  is  not  usury 
or  rather,  whether  the  taking  of  more  than  legal  interest  is  not  per 
scj  in  the  absence  of  any  evidecne  to  the  contrary  evidence  of  a 
corrupt  and  usurious  taking. 

By  the  evidence  it  appeared  $4.58  was  the  legal  interest,  and  that 
^.60  were  exacted,  and  no  proof  explains  for  the  plaintiff  the  cause 
of  the  excess.  Prima  facie  evidence  is  conclusive  if  there  be  nothing 
to  oppose  it.  Hew  York  Firemen^  Insurance  Company  vs.  Ely^  2  Cowen, 
705 ;  Duvall  vs.  Farmers  Bank  of  Maryland,  7  O.  i&  J,  60,  61. 

The  third  exception  shews  that  the  note  sued  on  is  a  renewal  of 
one,  tainted,  upon  the  authorities  just  cited,  with  usury,  and  presents 
the  simple  question,  whether  a  contract  usurious  in  its  inception,  is 
not  equally  bad  in  its  continuation. 

This  exception  calls  for  no  observations. 

The  fourth  exception  presents  the  question — Whether  the  Mary- 
land Savings  Institution  had  by  its  charter  the  right  to  discount  prom- 
issory notes. 

I  understand  it  to  be  already  decided  by  this  Court,  that  a  con- 
tract beyond  the  scope  of  a  charter  cannot  be  enforced.  If  the  deci- 
sion however  had  not  been  made,  I  refer  to  Fairtitle  vs.  Oilberty  2  Du 
4i  E.  871 :  New  York  Firemen^s  Insurance  Company  vs.  Ely,  5  Connec- 
ticut, 564;  Same  vs.  BennetU  5  Cowen,  574;  Same  vs.  Ely,  2  Cowen, 
709;  North  Biver  Ins.  Co,  vs.  Lawrence,  3  Wendell,  482 ;  lAfe  and  Fire 
Ins.  Co.  vs.  Mechanics  Fire  Ins.  Co,  31. 
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Now  the  6tli  section  or  the  charter  forbids  the  assamption 
^"^  '  under  it  of  any  basking  powers, — those  powers  having  been 
excloaively  granted  to  other  institutions  in  Baltimore. 

la  the  power,  then,  to  disoount  promissor;  notes  a  banking 
power  T 

Uodoabtedly.  15  John.  390;  'ITie  Feople  vg,  Bartovj,  6  (Wen, 
294;  Same  vs.  Manhattan  Co.  9  Wendell^  383;  6  Connecticut,  604. 

If  then,  in  disconnting  promiseory  notes,  this  institution  was 
assttmiog  powers  forbidden  it,  will  the  Oonrt  sustain  it  in  violation 
of  law  t 

The  fifth  exception  raises  the  qaestion — Whether  the  Maryland 
Savings  Inatitntion  had  the  right  to  invest  its  moneys  in  a  loan  on 
its  own  stock  f 

The  4th  section  of  the  charter  anthorizeg  an  investment  in  pnblio 
stocks  or  other  eeonrities,  at  the  discretion  of  the  directors,  and  in 
the  manner  deemed  most  safe  and  beneficial. 

Now,  if  the  discretion  of  the  directors  is  withont  limit,  there  is  an 
end  of  the  point.  Bat  I  apprehend  that,  looking  to  the  purpose 
apparent  on  the  charter's  face — that  of  making  this  institution  a 
mere  corporate  trustee,  the  Gonrt  will  set  some  bounds  to  its  discre- 
tiou.  In  Trafford  vs.  Boehm,  2  Athens,  444,  where  trustees  were 
empowered  to  invest  moneys  "in  government  funds  or  other  good 
securities,"  Lord  Hardwioke  decided  that  the  aathority  was  not  unlim- 
ited. 

Is  it  not  too  dear  for  argument,  that  it  was  the  intent  of  this  char- 
ter to  give  the  depositor  two  securities.  The  one,  that  of  the  insti- 
tntion  itself,  and  the  other,  that  of  an  investment  to  be  made  by  the 
institution  elsewhere  f  The  deposits,  while  in  the  stock  of  the  institn- 
tion,  are  owing  hy  nobody  but  itself.  It  still  has  them,  and  they 
cannot  be  said  to  be  invested,  till  thpy  are  in  some  third  hand,  who 
thereby  becomes  a  debtor  to  the  institution,  and  as  such  is  an  addi- 
tional security  to  the  depositor. 

D.  Stewart,  for  the  appellees.  Upon  the  question  that  this  corpo- 
ration had  the  power  to  invest,  and  also  to  invest  in  the  species  of 
paper  discounted,  *  cited  6  Term  Rep.  123 ;  2  Ld.  Bay.  1536 ; 
3**'    15  J.  Rep.  392 ;  3  WendeU,  296 ;  Ih.  301 ;  Ih.  583. 

Upon  the  question  that  this  transaction,  nor  tfaft  facts  admitted  by 
the  prayers  sought,  did  not  constitute  a  case  of  usury.  Act  of  1826, 
ch.  99.  Act  of  1832,  ch.  153.  3  FeUrs'  S.  C.  Rep.  40;  9  26.  378;  7 
Q.  &  J.  60,  61. 

That  if  a  case  of  nsnry  existed,  the  debt  was  still  recoverable  on 
the  money  counts.  4  i>.  <£:  £.  564 ;  3  TFendW{,296;  Ih.  302;  19  John. 
fi.  7 ;  8  Cowen,  20. 

C.  F.  Mayer,  also  for  appellees.  The  error  of  cRiculatiou  might  be 
evidence  of  a  corrupt  agreemeut,  bnt  it  is  not  corruption  per  ge. 
tJsuiy  depends  on  intention.    12  Pick.  588 ;  3  6.  <&  c/.  123 ;  DuvaU  vs. 
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Farmers  Bank  of  Maryland^  7  6.  i£  J.  60, 61 ;  9  Feter.  400.  An  agree- 
ment intended  to  violate  the  statate  must  be  found. 

But  I  contend  the  error  is  not  even  evidence  of  usury.  4  WendeUy 
655;  2  Catran,  664;  15  J.  R.  168. 

Taking  interest  in  advance  is  not  usurious.  8  Cowany  20;  8  Wheai. 
353;  3  Pet.  40;  Cawper,  115. 

As  to  the  right  of  recovery  on  the  common  counts  under  the  cir- 
cumstances, as  for  a  loan.    2  Cow.  664;  4  Wendell,  655. 

The  power  to  lend  money,  is  an  authority  to  invest.  5  Conneo.  571 ; 
9  Wendell,  383. 

As  to  the  charter  of  this  institution  violating  the  faith  of  the  State 
phghted  to  the  banks  in  the  City  of  Baltimore,  it  is  alone  competent 
to  those  banks  to  complain.  If  they  submit  no  one  else  is  to  be 
heard  on  that  head ;  but  they  are  not  injured  unless  the  three  great 
powers  of  a  bank  are  conferred  here, — creating  money,  receiving  and 
discounting.     15  John.  390 ;  9  Wendell,  3S3 ;  2  Oowan,  700. 

DoBSEY,  J.  delivered  the  opinion  of  the  Court.  Of  the  numerous 
questions  which  have  been  raised  in  this  case,  that  which,  in  its 
proper  order,  first  presents  itself  for  determination,  is,  whether  the 
Maryland  Savings  Institution  has  *  the  power  of  lending  any  q^^^ 
portion  of  its  deposits,  or  of  discounting  therewith,  proqiissory  ^"^ 
notes  or  other  securities  for  debt. 

As  a  corporation  possessing  no  powers  but  those  expressly  or  im- 
pliedly conferred  on  it  by  the  enactment  which  brought  it  into  being 
to  the  terms  of  such  enactment  must  we  look  for  the  outline  of  its 
powers. 

The  first  section  of  the  Act  authorizes  the  institution  to  make  all 
contracts  whatsoever. 

The  third  empowers  the  directors  to  provide  for  the  investment  of 
the  funds  of  the  corporation. 

The  fourth  section  under  which  deposits  are  received  provides  that 
all  moneys  so  received  shall  be  invested  in  public  stocks  or  other  secu- 
rities at  the  discretion  of  the  directors. 

In  incorporating  this  company  it  was  not  the  design  of  the  Legis- 
lature to  create  a  mere  stock  jobbing  institution,  the  funds  of  which 
were  to  be  kept  employed  in  buying  and  selling  stocks  which,  from 
the  nature  of  business  in  receiving  and  paying  off  deposits,  must 
have  been  the  case,  if  all  funds  were  exclusively  appropriated  to  the 
purchase  of  stocks.  Its  charter  therefore  gave  to  the  dii*ector8  a 
discretionary  power,  to  make  investments  in  stocks  or  other  securi- 
ties. 

What  is  the  nature  of  the  security  here  alluded  to  ?  ^'  any  thing 
given  or  deposited  to  secure  the  payment  of  a  debt."  The  words 
'^  other  securities,"  therefore,  embrace  bills,  bonds,  notes,  mortgages, 
&c.,  and  the  authority  to  make  investments  therein,  clothes  the  insti- 
tution with  the  power  of  making  loans  by  way  of  discount.    The 
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cdDcludiDg  proviso  to  this  section  of  the  Act  of  AssemUy,  "that  do 
port  of  the  funds  of  said  corporation,  shall  be  loaned  to  any  officer  or 
director  of  said  corporation,"  demonstrates  the  eicistence  of  tbo  power 
yee  have  ascribed  to  it.  Tkc  People  vs.  Tke  Ulioa  Inturance  Comptmy, 
15  Johni.  392. 

Bat  it  is  insisted  that,  the  Maryland  Savings  Inatitntion  is  de- 
prived oi  the  authority  impated  to  it,  by  the  6th  eectiou  of  its  char- 
ter, which  restrains  it  from  doing  <*any  act  or  acts  inconsistent 

_  _  •  with  the  privileges  secared  to  the  existing  banking  institu- 
**•*«  tions  in  the  City  of  Baltimore." 

By  the  Acta  of  1813,  chapter  122,  and  1831,  chapter  131,  in  the 
11th  section  of  which  it  is  euact«d  that,  <'  in  case  of  the  acceptance 
of,  and  compliance  with,  the  provisions  of  this  Act,  by  the  several 
banks  hereby  require<l  to  make  the  aforementioned  road,  the  faith 
of  the  State  is  further  pledged  to  the  aforesaid  banks  in  the  City  of 
Baltimore,  not  to  grant  a  charter  of  incorporation  to  any  other  bank- 
ing institution  to  be  established  in  the  city  or  precincts  of  Balti- 
more, before  the  Ist  January,  1845." 

Banking  powers  have  been  defined  as  consisting  of  the  right  of 
issuing  negotiable  notes,  discounting  notes,  and  receiving  depoaits. 
See  6  Conn.  383,  Tke  People  vs.  President,  i&c.  of  Manhattan  Co.;  15 
John.  390,  The  People  vs.  VUca  In»urance  Company. 

If  then  the  creation  of  a  corporation  with  any  one  of  these  bank- 
ing powers  is  a  violation  of  the  faith  of  the  State,  plighted  to  the 
banks  of  Baltimore,  the  incorporation  of  the  Maryland  Savings 
Institution,  is  a  violation  of  that  pledge,  whether  the  right  of  dis- 
counting be  granted  or  not.  The  primary  object  of  the  Legislatoie 
and  of  the  company  incorporated,  the  anthority  to  receive  deposits, 
has  been  explicitly  given ;  and  this  is  one  of  the  three  enumerated 
attributes  of  a  banking  institution.  If  the  construction  now  contended 
forof  the  Acts  of  1613  and  1831  were  snstaiued,  it  would  follow  that,  all 
the  Savings  Institutions  and  Insurance  Companies,  created  by  the 
legislative  sanction  in  the  City  of  Baltimore,  since  the  year  1813 
were  violations  of  the  faith  of  the  State  pledged  to  the  banke  of 
Baltimore.  To  disrobe  itself  of  the  power  of  creating  such  institu- 
tions, so  highly  beneficial  to  the  public  interest,  was  never  designed 
by  the  Legislature.  Tbe  interference  of  the  operations  of  soch  insti- 
tntious  with  the  concerns  of  the  banks,  was  too  unimportant,  to 
induce  tbe  exaction  of  snch  a  pledge  from  tbe  State.  The  true 
interpretation  of  tbe  engagement,  entered  into  by  the  Legislature 
with  the  banks  was,  that  no  charter  of  incorporation  should  be 
granted  to  any  banking  •  institution  to  be  established  within 
"**'  tbe  city  or  precincts  of  Baltimore,  clothed  with  the  valuable 
and  important  power  of  issuing  negotiable  notes.  Tbe  object  of 
the  banks  being  to  secure  to  themselves  the  exclusive  emission  of 
bank  paper  within  tbe  prohibited  district. 
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It  is  said  that^  a  loan  on  such  security  as  that  given  by  the  appel- 
lant, was  not  authorized  by  the  charter  of  the  Maryland  Savings 
InstitntioUy  which  requires  two  securities  to  be  taken  for  all  money 
lent  But  no  such  requisition  is  to  be  found  in  the  charter,  and  if 
there  were,  it  has  been  complied  with  in  making  the  loan  in  ques- 
tion, two  securities  having  been  given,  one  the  personal  responsi- 
bility of  the  appellant,  the  other  the  sixteen  shares  of  hypothecated 
stock. 

An  objection  was  made  to  the  form  of  the  note  discounted,  that 
it  was  not  a  negotiable  note.  In  this  there  is  no  weight,  it  is  a  note 
within  the  Statute  of  Anne ;  on  it  three  days  of  grace  are  allowed 
according  to  mercantile  usage,  and  it  is  as  beneficial  a  security  to 
the  institution  as  if  it  had  been  made  payable  to  its  order. 

The  first  bill  of  exceptions  concedes  that,  the  interest  taken  by 
the  Maryland  Savings  Institution  was  tie  legal  interest,  which 
would  have  been  payable  on  the  note  at  the  expiration  of  six 
months  and  three  days ;  but  insists  that,  it  was  the  duty  of  the  insti- 
tution to  have  advanced  to  the  appellant  the  entire  sum  of  money 
specified  in  the  note,  and  at  the  maturity  therof  he  was  to  repay  the 
amount  of  the  note  with  the  interest  thereon. 

The  fallacy  of  such  a  position  is  demonstrated  by  the  note  itself. 
It  was  payable  six  months  after  date  and  did  not  bear  interest. 
If  then  the  institution  had  advanced,  upon  the  note,  the  amount 
expressed  upon  its  face,  according  to  its  tenor,  at  the  expiration  of 
the  six  months,  the  institution  would  have  been  reimbursed  the  sum 
by  it  originally  advanced,  without  any  interest  whatever.  Such  a 
mode  of  making  a  loan,  on  such  a  security,  has  no  countenance  from 
the  charter  of  the  Savings  Institution,  or  the  law  of  the  land.  Under 
this  exception  it  is  also  insisted  that,  taking  the  interest  in  advance, 
*apon  the  discount  of  the  note,  is  usurious,  and  avoids  the  ^^  ^ 
note  given  as  a  security  for  the  loan.  In  Floyer  vs.  Edwards,  ^^'^ 
Cawp.  115,  Lord  Mansfield  said,  "  upon  a  nice  calculation  it  will  be 
found  that  the  practice  of  the  bank  in  discounting  bills  exceeds  the 
rate  of  5  percent,  (the  legal  rate  of  interest  in  England,)  for  they 
take  Interest  upon  the  whole  sum  for  the  whole  time;  the  bills  run, 
but  pay  only  part  of  the  mone^*,  viz.,  by  deducting  the  interest ;  yet 
this  is  not  usury."  And  in  Thornton  vs.  Bank  of  Washington,  3 
Fetersj  40,  the  Supreme  Court  say,  to  sustain  the  defence  it  has 
been  said  that  the  receipt  of  the  interest  in  advance  for  sixty-four 
days,  upon  the  discount  of  the  note,  is  usury.  But  we  are  all  of 
opinion,  that  the  taking  of  interest  in  advance  upon  the  discount  of 
notes  in  the  usual  course  of  business  by  a  bank,  is  not  usury.  The 
doctrine  has  been  long  settled,  and  is  not  now  open  for  controversy. 
And  the  same  principle  was  decided  in  The  Bank  of  Utica  vs.  Wa^ger, 
2  Cowen,  712 ;  Agricultural  Bank  vs.  Bissel,  12  Pickering,  588,  and 
Flecker  vs.  U.  S,  Bank,  8  Wheat  338, — in  which  latter  case  Story,  J., 
in  delivering  the  opinion  of  the  Court,  says,  that  an  authority  to 
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make  discoDDts,  means  an  anthorit;  to  reoeire  tbe  JDterest  in  advance. 
By  tbe  Act  of  Assembly  of  1832,  ch.  152,  all  other  corporate  bodies, 
and  a\}  citizens  and  residents  of  this  State,  are,  id  respect  to  the 
mode  of  discoantiug  and  the  rate  of  charging  interest  on  loans, 
placed  npon  the  same  footing  with  the  banks. 

In  the  second  bill  of  exceptions  the  defendant  insist  that,  by  Roa- 
letfs  TnbUs,  the  discoaut  deducted  from  the  note  should  have  been 
fonr  dollurs  and  fifty-eight  cents,  whereas  the  dedoction  nctnally 
made  was  foar  dolhu^  and  sixty  cents;  and  he  thereupon  prayed 
tbe  Goart  to  instruct  tbe  jury,  that  if  they  believe  tbe  plaintiffs  did 
intentionally  exact  and  take  from  the  defendant  the  sum  of  fonr 
dollars  and  sixty  cents,  as  and  for  interest  npon  the  sam  so  loaned 
by  tfaem,  that  the  plaintiffs  are  not  entitled  to  recover ;  becanse  snch 
exaction  and  taking  of  Raid  sum  for  interest  was  oormpt  and  nsnn- 
008.  and  avoids  the  conlraot  of  loan  ;  which  instruction  the  Conrt 
_  refused,  but  "directed  the  jnry  that,  the  said  exaction  and 
*'^*  taking  of  interest  was  not  in  itself  usurious. 

We  do  not  stop  to  inquire  whether,  according  to  Rowletft  Taftlo, 
now  made  a  part  of  the  law  of  the  land,  two  cents  more  have,  in 
point  of  fact,  been  dedacted  for  interest  than  is  anthorleed  bylaw. 
Bnt  we  assume,  upon  the  hypothesis  of  the  prayer,  that  two  cents  more 
were  iutentioDiUly  exacted  as  interest,  than  by  the  letter  of  the  law  the 
plaintiffs  were  warranted  in  receiving ;  and  we  are  still  of  opinion  that 
the  Conrt  were  right  in  refusing  the  defendant's  prayer,  and  giving  to 
tbe  jnry  the  instruction  as  stated.  In  Stockett  vs.  ElUoott,  3  0.  <£  J- 
123,  a  case  where  nsury  was  set  up  as  a  defence  to  a  note,  given  for 
the  balance  due  on  an  account,  containing  items  of  principal  and 
interest,  and  where  in  fact  more  than  six  per  cent,  interest  had  been 
charged,  this  Court  said,  it  in  the  intention  that  gives  character  to 
the  transaction;  the  agreement,  the  intention  of  the  parties,  consti- 
tuting tbe  principal  ingredieot  of  usury.  In  Ihtvallvs.  Farmers  Bank 
of  Maryland,  7  6.  <£  J.  60,  this  Court  have  said,  that  "the  finding 
of  an  intention  to  take  more  than  legal  interest  was  indispensable. 
The  calculations  or  deductions  of  interest  according  to  BowlelCi 
Tables  were  in  all  cases  legalized  by  the  Act  of  1826,  ch.  90,  and  the 
admission  is,  that  the  bank  has  always  been  in  the  practice  of  charg- 
ing interest  or  diRconnt  agreeably  to  the  calculations  in  RoicletPB 
Tables.  Now  it'  it  be  true  that  the  exception  does  show,  greater 
interest  or  discount  was  in  fact  taken  than  was  iudicated  by  these 
tables,  it  would  not  necessarily  follow  that  it  was  usury.  For  that 
most  depend  on  intention,  and  if  designing  to  follow  calculations 
which  were  lawful,  and  the  admission  of  the  uniform  practice  wonld 
seem  to  lead  to  such  a  deduction,  they  had,  by  mistake  or  error,  and 
not  by  intention,  deviated  trom  the  rules  prescribed  by  Rowlett,  a 
cnse  would  be  presented  from  which  usury  could  not  be  deduced." 
A  purty  who  demand.s  and  takes  as  »  discount,  a  larger  amount 
than  is  authorized   by  Eowlett's   Tabks,  intentionally  exacts  what 
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he  receives.  But  whether  this  intentional  exaction  be  the  result  of 
mistake  or  accident,  or  of  a  corrapt  *  usurious  design,  is  a  qiq 
matter  of  fact  to  be  submitted  to  the  jury.  In  the  prayer  ^  1  ^ 
under  consideration,  the  defendant's  counsel  called  on  the  Court  to 
decide  this  fact,  instead  of  leaving  it  to  the  jury.  The  prayer  on 
that  account  was  properly  rejected,  and  the  instruction  given  was 
fully  sustained  by  the  authorities  referred  to* 

We  think  the  Court  below  were  right  in  refusing  the  defendant's 
prayer,  in  his  third  bill  of  exceptions,  for  the  same  reasons  that  sus- 
tained the  refusal  in  the  second  exception.  Nor  do  we  think  that, 
the  judgment  of  the  County  Court  ought  to  be  revei'sed,  on  account 
of  the  Court's  instruction  to  the  jury  that,  the  exaction  of  the  inte- 
rest complained  of,  was  not  usurious,  conceding,  without  a  reference 
to  BowleWa  Tables^  to  test  the  truth  of  the  fact,  that  there  was  an 
overcharge  of  two  cents  in  the  calculation  of  interest  in  the  absence 
of  all  proof  indicating  a  corrupt  and  usurious  design  in  making  such 
overcharge,  we  regard  it  as  too  trifling  and  inconclusive  a  circum- 
stance, to  warrant  the  jury  in  finding  a  corrupt  and  usurious  inten- 
tion in  the  plaintiff.  The  pitiful  amount  of  the  sum  exacted  stand- 
ing alone,  rather  disproves  than  proves  usury.  The  finding  of  such 
a  fact  was  therefore  properly  withheld  from  the  jury. 

Approving  of  the  conduct  of  the  County  Court  as  set  forth  in  all 
the  defendant's  bills  of  exceptions  we  afSrm  their  judgment. 

Judgment  affirmed. 

Chambers,  J.  dissented. 


A.  Sandajll  and  T.  S.  Axexai^deb  vs.  Thohas  Swanh  and  J. 

BusEY.— December,  1838. 

Trustees  appointed  by  the  Court  of  Chancery  may,  if  the  terms  are  not  com- 
plied with,  ask  for  a  re-sale;  but  if  the  trustees  make  an  arrangement 
with  the  purchasers  beneficial  to  them,  which  the  Chancellor  rejects, 
though  he  confirms  the  sale,  such  re-sale  will  not  be  at  the  risk  of  the 
first  purchasers. 

*  Appeal  from  the  Court  of  Chanceiy.  The  bill  in  this  cause  q  i  ^ 
was  filed  on  the  3d  November,  1836,  by  Alexander  Randall  and  ^^-^ 
Thomas  S.  Alexander,  and  alleged  that,  by  a  decree  of  this  Court  of  the 
8th  January,  1835,  they  were  appointed  trustees  to  sell  certain  real 
estate ;  that  in  execution  of  their  powers,  on  the  12th  June,  1835, 
they  sold  to  Thomas  Swann  certain  parcels  of  real  estate,  Nds.  2,  3, 
4;  viz.  Lot  No.  2— 42 J  acres,  at  $30  per  acre.  Lot  No.  3 — 145^  acres, 
927  per  acre.  Lot  No.  4— 256|  acres,  $20  per  acre.  That  one-fifth 
of  the  purchase  money  was  to  be  paid  on  the  final  ratification  of  the 
sale.    The  balance  in  four  equal  annual  instalments.    The  whole 
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was  to  be  secured  by  approved  bonds.  That  these  sales  were  daly 
reported  to,  nod  ratified  by  the  Coart  of  Chacvery.  That  said 
Swann  sold  Lot  No.  2  to  Joseph  Basey,  and  the  complaiDaDta  ac- 
cepted from  Busey  his  bonds  lor  the  original  purchase  money,  with 
an  Duderstanding  that,  this  arrangement  was  to  be  void  uidess  Swann 
complied  with  his  purchase  or  the  residue  of  the  property;  thac  he 
has  refused,  and  Basey  has  also  rei'used  to  pay  up  the  second  and 
other  iDstalmeDtn  due  od  his  purchase.  That  complaioants  have 
therefore  a  right  to  set  aside  the  whole  sale;  that  Swaun  does  not 
reside  in  Maryland,  and  has  no  effects  here.  Prayer  that  the  cou- 
tract  l)etweeD  them  and  Swann  may  be  specifically  executed,  that 
the  property  may  be  re-sotd  at  the  risk  of  Swauii,  and  complainants 
paid  out  of  the  proceeds. 

With  this  bill  was  filed  the  proceedings  in  the  cause,  under  which 
the  complaiuants  were  appointed,  and  acted  as  traatee»i.  The  prop- 
erty sold  by  them  had  been  mortgaged  by  John  Mercer,  and  the 
report  of  the  sales  was  in  part  as  follows  : 

"  The  trustees  further  report  that,  Maiy  S.  Meroer,  the  wife  of  the 
said  John  Mercer,  having  a  contingent  right  of  dower  in  all  the  said 
lands,  it  was  agreed  by  the  trustees,  the  said  John  Mercer  and  wife, 
and  all  the  parties  to  this  suit,  that  the  contingent  right  of  dower 
should  be  I'elinqutshed,  and  released  by  the  said  Mary  iS.  Mercer,  in 
and  to  all  the  mortgaged  lands,  in  favor  of  the  purchasers  respec- 
tively thereof,  and  that  the  said  trustees  shonid,  in  consideration 
thereof,  convey  to  the  'said  Mary  S.  Mercer  in  fee  simple,  all 
the  right,  title  and  estate,  of  all  the  parties  to  the  proceed- 
ings, in  and  to  the  undivided  moiety  of  the  parcel  of  the  land  mort- 
gaged, called  the  Park  or  Cedar  Park;  that  the  trustees  believing 
by  t  liis  agreement  being  executed  the  interest  of  all  concerned  would 
be  promoted,  consented  thereto,  on  condition  that  the  same  should 
be  approved  and  confirmed  by  the  Chancellor." 

An  order  of  publication  and  interiocutory  decree,  declaring  the 
complainants  entitled  to  relief  as  against  Thomas  Swaon,  were 
passed  by  the  Chancellor,  and  a  commission  ordered  to  take  proof. 

Joseph  Busey  the  other  defendant  answered  the  bill,  admitted  all 
its  facts  so  far  aa  he  was  acquainted  with  them,  and  consented  to  a 
re-sale.  But  alleged  that,  he  agreed  to  purchase  Lot  No.  2  from 
Thomas  Swann,  through  his  agent  John  Mercer.  The  special  terms 
of  that  contract  were  then  set  forth,  and  the  answer  alleged  that,  as 
the  trustees  would  not  agree  to  them,  he  abandoned  this  purchase 
from  Swann,  and  prayed  that,  ihe  money  paid  by  him  should  bo  ap- 
plied to  the  other  parcels  of  the  same  property  purchased  by  him, 
viz:  Lots  3  and  4. 

Under  the  commission,  the  complainants  only  proved  the  sale  to 
Swann  by  the  auctioneer  who  made  it. 

At  March  Term,  1837,  the  Chancellor  [Bland]  dismissed  the  bill 
with  costs,  and  the  complainants  brought  the  present  appeal. 
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The  cause  was  argued  before  Btjchanan,  G.  J.,  Stephen,  Ab- 
GHEB,  Dorset,  and  Ghambebs,  J  J . 
T,  S,  Alexander  J  for  the  appellant. 
No  counsel  appeared  for  the  appellees. 

Gha:iibebs,  J.  delivered  the  opinion  of  the  Gourt.  The  trustees 
have  no  other  means  of  enforcing  payment  but  by  a  re-sale  of  the 
land. 

The  difficulty  arises  from  the  peculiar  position  of  the  case,  by  con- 
firming the  sale,  and  at  the  same  time  rejecting  the  *  arrange-  q^  ^ 
ment  into  which  the  trustees  entered  without  the  authority  of  •^^^ 
the  Gourt.  The  result  would  be,  to  hold  the  purchaser  to  a  bargain 
he  never  made,  and  as  far  as  we  know  never  would  have  made,  by 
compelling  him  to  pay  for  a  title  encumbered  with  dower,  the  price 
he  contracted  to  give  for  the  title  discharged  of  this  incumbrance. 

The  trustees  now  being  before  the  Gourt,  asking  its  aid  to  enforce 
the  payment  of  the  purchase  money  for  the  persons  entitled,  and 
whose  interests  they  represent  may  be  required  to  receive  that  aid^ 
on  such  terms  as  the  Gourt  may  deem  equitable. 

An  order  for  a  re-sale  should  be  passed,  but  the  purchaser  ought 
not  to  be  held  answerable  for  any  deficiency  in  the  amount ;  which 
may  be  effected  by  a  decree  rescinding  the  sale  to  Thomas  Swann^ 
and  directing  a  re-sale  on  the  terms  of  the  original  decree. 

The  Gourt  will  sign  such  a  decree. 

Decree  reversed^  and  cause  remanded. 


Anne  Habbt  and  Thomas  Talbubtt  vs,  James  G.  Summebs 

and  Wife. — ^December,  1838; 

Under  the  Act  to  Direct  Descents,  the  filing  the  petition  and  the  appointment 
of  the  commissioners  are  ex  parte;  and  the  proceedings  of  the  Ck)unty 
Court  in  affirming,  or  rejecting,  their  return,  are  summary,  and  neither 
law  nor  usage  requires,  that  the  proofs  exhibited  by  the  parties  should 
be  reduced  to  writing,  or  introduced  into  the  record  of  the  proceedings 
before  it.  (a) 

And  where  a  bill  was  filed  for  an  injunction,  to  restrain  parties  from  en- 
forcing a  partition  made  under  that  Act,  upon  the  ground  that  the 
parties  entitled,  had  previously  divided  the  property  themselves,  and 
stating  other  circumstances  showing  the  plaintiff's  title  to  relief,  it  was 
hdd^  that  such  partition  was  no  bar  to  the  relief  prayed. 

A  partition  made  by  the  County  Court  is  a  nullity,  if  a  division  had  been 
before  made  by  the  parties  themselves, — the  Act  to  Direct  Descents  only 
giving  power  to  the  Courts  to  divide,  when  the  parties  entitled  are  in- 
competent, or  cannot  agree  upon  the  division  thereof. 


(a)  Cited  in  Jenkins  vs.  Simms,  45  Md.  587.     Cf.  Chaney  vs.  Tipton^  11  G. 
&  J.  253. 
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317   *  U»^^'^  what  circumBtftnces  the  contract  of  a  feme  covert  is  bioding. 
The  fact  of  the  pceHesaion  of  a  partj,  whose  rights  are  supposed  to 

be  involved  in  a  purchase,  is  suffioieat  to  put  the  purchaser  upon  the 

enquiry,  and  failing  to  make  euch  enquirj,  he  is  in  equity  visited  with 

all  the  consequences  of  notice,  (b) 
Upon  the  motion  to  dissolve  an  injunction,  the  aoewer  is  to  be  r^arded, 

only,  so  far  as  it  is  responsive  to  the  bill,  (c) 

Appeal  from  tbe  Court  of  Cbancery.  The  bill  in  tbis  caase  was 
filed  on  tbe  30tb  December,  1837,  by  James  G.  Sammers  aod  Mary 
his  wife. '  It  alleged  that,  about  tbe  4th  February,  1819,  a  certain 
Jonatban  Hardey  departed  tbis  life,  intestate,  leaving  the  said  Mary 
and  Anne  Hai'dey,  bis  only  daughters  and  beirs-at-law ;  that  he  died 
seized  of  personal  and  real  estate  in  Prince  George's  County,  which 
he  bad  fluently  declared  he  would  dispose  of  by  last  will  and  testa- 
ment in  manner  following,  tbat  is  to  say;  that  to  the  said  Anne 
Hardey  and  her  beirs,  he  intended  to  devise  all  that  parcel  of  laud, 
called  and  known  by  the  name  of  the  Wedge,  another  tract  adjoin- 
ing it,  and  one-half  of  bis  mill  and  mill  seat,  &c.;  that  to  the  said 
Mary  and  her  heirs  he  intended  to  devise  all  tbat  tract  called  tbe 
south  part  of  tbe  White  Marsh,  one-balf  of  the  mill  and  mill  seat, 
&c.;  that  to  Walter  Greenbnry  Hai-dey,  son  of  tbe  said  Anne,  be 
the  said  Jonatban  Hardey  intended  to  bequeath  certain  personal 
property  enumerated  in  the  bill.  That  to  Jonathan  A  Summers,  he 
intended  to  bequeath  certain  other  enumerated  property;  that  he 
the  said  Jonathan  Hardey  prepare<l  an  instrument,  in  tbe  nature  of 
a  last  will  and  testament,  conibrming  to  the  views  hereinbefore  men- 
tioned, but  suddenly  departed  tbis  life  without  executing  the  same; 
that  soon  after  the  death  of  the  said  Jonatban,  the  complainuuts  and 
Anne  Hardey  had  interviews,  for  the  purpose  of  agreeing  on  the 
manner  in  which  the  property  of  the  said  Jonatban  should  be  parti- 
tioned and  divided  between  them ;  and  thereupon  it  was  agreed  by 
and  between  tbem,  that  iuasmacb  as  tbe  disposition  t,he  said  Jona- 
tban their  father  contemplated  making  of  the  said  property  by  will, 
was  a  very  reasonable,  natnral,  and  equitable  disposition  of  the  same, 
--  „  that  it  should  *  be  partitioned  accordingly ;  and  that  provision 
***"  should  be  made  for  the  payment  of  his  debts,  by  allowing  the 
said  James  C.  and  Mary  bis  wife  to  take  certain  articles  of  personal 
property  left  by  him  of  inconsiderable  value,  and  in  consideration 
thereof  to  pay  all  the  said  Jonathan's  debts ;  that  the  property  of 
tbe  deceased  on  tbe  22d  June,  1810,  was  accordingly  divided,  and 
tbe  said  Anne  and  Mary  signed  a  bond  binding  tbem  respectively 

[b)  Approved  in  haynurd  vs.  Norris.  5  Gill,  488;  Price  vs.  JITcDonaU,  1  Ud. 
415.  Cf.  Moncreiff  vb.  Ooldtborough,  4  H.  &  McH.  178;  Alexander  ve.  Gftwe- 
Kn,  5  Gill.  188;  Ringgold  ve.  Brvon.  8  Hd.  Cb.  488;  Vattier  ve.  Hmde.  7 
Peters,  252;  Noyei  vs.  HaU,  97  U.  8.  34. 

(c)  Cited  in  Hamilton  vs.  Wkitridge,  II  Md.  143;  State  vs.  BaOicay  Co.  18 
Md.  218;  Dougherty  vs.  Piet,  52  Md.  428- 
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to  abide  by  sacli  partition  as  will  appear  by  the  bond  exhibited  with 
the  bill;  that  the  said  James  G.  fairly  and  fully  assented  to  the  exe- 
catioo  of  said  bond  by  his  wife  Mary,  and  has  always  been,  and  is 
still  willing  to  abide  by  the  terms  thereof;  that  the  said  James  C. 
accordingly  discharged  all  the  debts  of  the  said  Jonathan ;  that  the 
several  parties  took  possession  of  the  property  of  said  Jonathan, 
nnder  snch  division,  and  nsed  the  same;  that  the  said  James  C.  has 
made  many  improvements  on  his  real  estate,  thus  acquired,  and  has 
parchased  adjacent  property  to  make  the  same  more  valuable ;  that 
the  said  Anne  Hardey  has  greatly  injured  her  portion  of  the  said 
estate,  and  that  the  said  Anne  having  sold  and  conveyed  to  one 
Thomas  Taiburtt  her  right  and  interest  in  the  real  estate  of  her  said 
father,  they  now  pretend  that,  the  said  agreement  is  not  binding  in 
law,  because  the  same  was  not  reduced  to  writing,  nor  signed  by  the 
parties  to  be  charged  thereby,  or  some  person  or  persons  thereto 
lawfully  authorized ;  and  that  the  said  bond  which  was  executed  in 
parsnance  of  the  said  agreement  is  of  no  force  in  law,  because  it  was 
not  signed  by  the  said  James  C.  Summers.  The  complainants  insist, 
that  said  agreement  is  binding,  and  that  the  said  Thomas  Taiburtt 
parchased  with  full  knowledge  thereof;  that  the  said  Thomas,  imme- 
diately after  he  had  purchased  from  the  said  Anne,  took  possession 
of  the  part  allotted  to  and  held  by  her  as  aforesaid,  and  asked  com- 
plainants to  convey  the  same  to  him,  which  they  agreed  to  do  on  his 
having  a  deed  for  the  purpdse  prepared  and  tendered  to  them ;  yet 
the  said  Thomas  did  on  the  17th  November,  1836,  apply  by  peti- 
tion to  Prince  George's  County  Court  for  a  commission  to  divide  or 
valae  the  real  estate  of  the  said  Jonathan,  which  being  granted  to 
him  the  said  Thomas  and  *  issued,  it  was  in  such  manner  q^^ 
thereon  proceeded  by  the  commissioners  therein  named,  that  •^*«^ 
they  partitioned  and  divided  the  said  real  estate,  by  allotting  to  the 
said  Thomas,  that  part  of  the  same  which  had  been  taken  and  held 
by  the  complainants  as  aforesaid,  and  in  pursuance  of  the  said  agree- 
ment and  bond,  with  the  exception  of  about  twelve  acres,  and  allot- 
ting those  twelve  acres,  and  that  part  of  the  said  real  estate,  which 
was  formally  taken  and  held  by  the  said  Anne  as  aforesaid,  to  the 
complainants.  That  the  said  commissioners  having  reported  the 
same,  their  proceedings  were  ratified  and  confirmed,  notwithstanding 
the  complainants  objected  thereto,  on  the  ground  of  a  former  parti- 
tion and  division  made  as  aforesaid,  and  complainants  are  now  in 
danger  of  being  ousted  and  turned  out  of  possession  of  their  said 
land  and  premises,  which  the  said  Thomas  threatens.  Prayer  for 
general  r^ief  and  an  injunction  against  Anne  Hardey  and  Thomas 
Talbnrtt  their  agents,  and  to  restrain  them  from  interfering  with,  or 
entering  upon,  the  said  real  estate  held  by  the  complainants,  and  for 
au  order  of  publication  against  the  said  Anne  and  Thomas  as  non- 
residents. 

14  10  G.  &  J. 
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The  bond  referred  to  and  filed  with  the  bill  was  executed  by  Anne 
Hardy  and  Mary  Summers,  and  was  as  follows :' 

Know  ail  men,  &e.  that  we,  Add  Hardy  and  Mary  Summers,  are 
held  and  firmly  bound  one  to  the  otiier,  their  heirs  and  assigns,  in 
the  penal  sum  of,  &c.,  to  be  paid  by  the  party  or  parties  failing,  to 
the  party  or  parties  complying,  to  the  which  payment  well  and  truly, 
&c.  we  and  ench  of  us  bind  ourselves,  &c. ;  sealed  22nd  June,  1819. 
The  condition  of  the  above  obligation  is  such,  that  if  the  above  bound 
Ann  Hardy  and  Mary  Summers  do  abide  by  and  stand  to  the  division 
of  the  property  of  Jonathan  Hardy  deceased,  of,  &c.  as  we  do  agree 
to  divide  the  said  property  as  follows :— All  that  part  or  parcel  of 
land,  and  then  proceeded  to  enumerate  the  property  partitioned  to 
the  said  allegors  respectively ;  and  then  concluded  as  follows :  ^^  All 
the  remainder  of  the  said  deceased's  estate  to  Mary  Summers,  after 
^  her  paying  all  the  just  debts  of  *  the  said  deceased,  and  valued 
•*'•*'  at  the  request  of  the  parties  aforesaid,  by  John  Soper  and 
Richard  Marshall,  then,"  &c. 

On  the  30th  December,  1837,  the  Chancellor  [Bland]  granted  an 
injunction  and  order  of  publication. 

Thomas  Talburtt  answered  the  bill,  declaring  his  ignorance  of  how 
the  deceased  Jonathan  intended  to  divide  his  estate,  and  his  disbe- 
lief of  the  existence  of  an  instrument  in  the  nature  of  a  will ;  also 
declaring  his  ignorance  of  any  interviews  between  the  said  Anne  and 
complainants  in  which  the  terms  of  a  division  of  their  father's  estate 
were  adopted.  His  answer  admitted  his  knowledge  of  the  bond  filed 
with  the  bill,  but  that  he  was  informed  by  the  said  Anne,  that  the 
said  James  G.  Summers  told  her,  that  unless  she  entered  into  said 
agreement  she  would  receive  no  part  of  said  estate,  &c. ;  that  the 
said  agreement  was  void,  the  said  James  G.  not  being  a  party  to 
it,  and  being  made  by  a  feme  ootert  The  alleged  improvements  were 
next  denied,  and  the  depreciation  of  Summers'  part  insisted  npon, 
and  the  manner  of  its  injury  set  forth  at  large.  The  damage  to 
Ann's  portion  of  the  estate  was  also  denied.  He  also  denied  that  he 
knew  anything  of  the  division  of  the  proi>erty  at  the  period  of  his 
purchase ;  that  he  had  however  then  seen  the  agreement  filed  with 
the  bill.  The  proceedings  mentioned  in  the  bill  before  Prince 
George's  Gounty  Gourt,  to  divide  the  land,  were  also  admitted  as 
stated,  but  the  proposal  to  execute  a  deed  to  complainants  on  its 
being  tendered  was  denied,  &c. 

The  answer  of  Anne  Hardy  admitted  that  her  father  had  intended 
to  give  his  property  to  her  and  her  sister,  and  had  prepared  a  sketch 
of  his  intended  will.  She  further  admitted  that,  ignorant  of  her 
rights  she  consented  to  a  division ;  that  she  executed  the  bond  filed 
with  the  bill  being  ignorant  of  its  contents,  not  having  read  the  same, 
neither  did  any  one  read  or  communicate  the  subject  of  the  same  to 
her ;  that  she  executed  the  same  in  the  presence  of  complainants,  and 
that  the  said  James  G.  declared,  that  if  she  did  not  execute  the  same, 
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Bhe  woald  get  no  portion  of  her  father's  estate ;  that  considering  her- 
self at  his  mercy,  he  then  having  every  part  of  the  said  *  estate  ^^ 
in  his  hands,  she  consented  to  ezecate  the  bond :  That  the  ^'^'■ 
«aid  Mary  did  not  execute  the  same  voluntarily,  but  was  forced  to 
Bigu  the  same,  as  she  believes,  by  the  cruel  treatment  of  her  husband. 
This  answer  then  proceeded  to  allege  various  matters  of  defence — 
admitted  her  sale  to  Talburtt,  and  the  proceedings  before  Prince 
<3teorge's  County  Court. 

At  July  Term,  1838,  there  was  a  motion  to  dissolve  the  injunction 
-on  the  bill  and  answers,  which  being  overruled,  the  present  appeal 
was  brought  by  the  defendants. 

The  cause  was  argued  before  Abgheb,  Dorset,  Chambers,  and 
Speitoe,  JJ. 

T.  O.  Pratt  and  T.  &  Alexander^  for  the  appellants^  cited  7  Mass. 
19;  1  Mad.  0.  £.14;  2  ChiU.  Eq.  Dig.  815;  Serg.  on  Vend.  278,  279, 
280 ;  1786,  ch.  45,  sec.  8. 

.  J,  Johnsouy  for  the  appellees,  cited  Bosley  vs.  McKinij  7  H.&J. 
^1 ;  1  CosPi  CaseSj  172 ;  1  Thos.  Coke^  153 ;  Bamfather  vs.  Jordan 
and  anoiher^  2  Doug.  452 ;  Baxter  vs.  JBmitk^  6  Bamepj  457. 

•  Dorset,  J.  delivered  the  opinion  of  the  Court.  It  is  in-  ^^^ 
listed  that,  the  grounds  ibr  equitable  relief,  asset  forth  in  the  ^^'^ 
bill  of  complaint,  were,  heretofore,  and  finally  a<]Uudicated  by  Prince 
<3reorge's  County  Court  in  the  proceedings  therein,  under  the  Act  of 
Descents,  for  the  division  of  the  real  estate  of  Jonathan  Hardy, 
between  Talburtt,  the  grantee  of  Anne  Hardy,  and  Mary  Summers 
and  her  husband;  and  that  such  adjudication  is  a  bar  to  the  relief 
now  prayed  for. 

The  case  set  forth  in  the  complainant's  bill  is  one,  in  which  a  Court 
of  equity  only,  is  competent  to  grant  the  appropriate  relief. 

If  the  facts,  stated  in  the  bill,  be  true,  the  relief  asked  for,  could 
not  be  denied.  Whether  these  facts  be  true  or  false,  it  is  the  pro- 
vince of  a  Court  of  Chancery  to  decide  upon  proofs  regularly  before 
it,  in  a  cause  conducted  according  to  the  forms  of  equity  proceedings. 

The  complainants,  before  their  equitable  claims  could  be  definitely 
ilecided,  had  a  right  to  a  discovery  on  oath  by  the  defendants,  and  to 
have  all  the  proofs  on  which  those  claims  depended,  taken  in  due 
form  and  submitted  to  the  decision  of  a  Court  of  equity,  and,  if 
aggrieved  by  its  decision,  to  have  it  reviewed  in  the  highest  appel- 
late tribunal  of  the  State,  upon  a  full  record  of  all  the  proofs  and  pro- 
ceedings in  the  cause.  Of  these  rights  Prince  George's  County 
Court  could  not  deprive  them,  by  the  summary  exercise  of  the  powers 
specially  delegated  to  it  under  the  Act  of  Descents.  To  permit  it  to 
do  so,  would  be  an  unheard  of  innovation  on  the  long  established 
forms  of  litigation  in  equity ;  would  deprive  the  complainants  of  their 
right  to  purge  the  consciences  of  the  defendants,  or  to  bring  their 
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entire  case,  apon  its  merits,  for  trial  before  an  appellate  tribunal,  or 
to  have  any  adjudication  thereon  by  the  Court  of  Appeals.  Under 
the  Act  of  Descents,  the  filing  the  petition,  and  appointment  of  the 
commissioners,  is  an  ex  parte  proceeding,  and  the  proceedings  of  the 
County  Court  in  determining  •  on  the  confirmation  or  rejection 
9Za  ^|-  ^jjg  return  of  the  commissioners,  are  summary  in  their 
nature,  and  no  law  requires,  nor  is  it  customary  for  the  Court  to 
direct,  that  the  proofs  exhibited  by  the  parties,  should  be  reduced  to 
writing,  or  in  any  way  introduced  into  the  record  of  the  proceedings 
before  it.  An  appeal  under  such  circumstances  could  not  avail  the 
appellant,  even  if  permitted,  in  the  Court  of  last  resort. 

But  there  is  another  reason  why  the  Chancery  Court  should  not 
be  thus  abruptly  arrested  in  the  prosecution  of  this  suit  on  the 
ground  of  a  prior  adjudication  in  Prince  George's  County  Court ; 
and  that  is,  that  if  the  allegations  in  the  bill  be  true,  the  alleged  prior 
adjudication  is  a  nullity,  being  a  proceeding  coram  no9i  judice.  The 
Act  of  Descents  only  giving  power  to  the  County  Courts  to  divide  the 
real  estate  of  a  deceased  person,  where  the  parties  entitled  to  the 
deceased's  estate  cannot  agree  upon  the  division  thereof.  The  prin> 
ciple  of  res  adjudicata,  therefore,  on  the  present  appeal,  interposes  no 
obstacle  to  the  continuance  of  the  injunction  issued  in  this  cause. 

The  next  in  its  proper  order,  of  the  reasons  assigned  for  the  rever- 
sal of  the  Chancellor's  orders  continuing  the  injunction  is,  that  the 
agreement  set  out  in  the  bill  being  made  with  Mary  Summers,  a  mar- 
ried woman,  is  not  binding  upon  Anne  Hardy.  The  agreement,  as 
charged  in  the  bill  and  not  denied  in  the  answer,  was  made  in  the 
presence  of  the  husband  and  assented  to  by  him,  and  according  to 
the  statements  in  the  bill,  as  admitted  or  not  denied  in  the  answers, 
the  agreement  was  consummated  by  an  actual  division  of  the  real 
estate  of  the  deceased  between  the  sisters,  each  taking  possession,  and 
holding  according  to  such  division,  far  at  least  fourteen  years.  The 
complainants  still  hold  under  such  division  the  portion  assigned 
them  ;  Anne  held  her  share  till  she  conveyed  to  Talburtt,  and  after 
such  conveyance  he  took  possession  of  Anne's  part,  and  offered  to 
execute  conveyances  between  himself  and  the  complainants,  conform- 
ably to  the  partition  which  had  been  made.  We  know  of  no  prin- 
ciple, either  of  law  or  equity,  under  the  circumstances,  in  which  it 
waB  made,  that  would  invalidate  the  agreement,  i^imply  on  the  ground 
of  •  the  coverture  of  one  of  the  parties.  As  authorities  for  a 
^'^^  contrary  doctrine,  see  Baxter  vs.  Smith,  6  Binney,  427  ;  Barns- 
father  and  another  J  Executor  of  Moffat,  against  Jordan  and  another,  2 
Douglass,  452 ;  Thos.  Co.  Lit.  153,  and  Boicyer  vs.  Peake,  2  Freeman^s 
Bep.  215.  To  refuse  relief  in  the  case  before  us  on  this  ground  only, 
would  be  against  all  equity  and  conscience. 

The  next  reason,  assigned  for  the  reversal  of  the  Chancellor's 
order  is,  that  the  defendant  Talburtt  is  a  bona  fide  purchaser  without 
notice  of  the  agreement  entered  into  by  Anne  and  her  sister,  or  the 
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prooeediDgs  under  it,  and  as  such,  must  be  protected  in  a  Court  of 
equity,  a^inst  such  agreement  and  proceedings.  But  this  defence 
if  properly  pleaded,  could  not  avail  the  defendant  Talburtt.  The 
actual  possession  of  the  complainants,  according  to  the  agreement 
and  division  under  it,  isa  suflBcient  intimation  of  their  rights,  to  have 
pat  Talburtt  upon  an  enquiry  into  their  nature,  and  failing  to  make 
it,  he  is  in  equity  vested  with  all  the  consequences  of  a  knowledge  of 
their  title. 

The  only  remaining  question  to  be  considered  is,  has  the  equity  of 
the  bill  been  sworn  away  by  the  statements  in  the  answers.  We 
are  cleariy  of  opinion  that  it  has  not ;  most  of  the  material  facts  con- 
stituting the  complaiuantA'  equity,  have  been  admitted,  or  not 
denied  by  the  answers.  As  far  as  the  statements  contained  in  the 
answers  are  responsive  to  the  charges  in  the  bUl,  the  complainants' 
equity  remains  wholly  unimpaired.  The  matters  in  avoidance,  relied 
on  in  the  answers,  which,  when  put  in  issue,  if  proved,  might  strip 
the  complainants  of  all  claim  to  relief,  not  being  responsive  to  the 
bill,  cannot  in  this  stage  of  the  cause  be  relied  .on  by  the  defendant, 
as  grounds  for  the  dissolution  of  the  injunction. 

The  orders  of  the  Chancellor  continuing  the  injunction  is  affirmed 
with  costs.  Orders  affirmed. 


•  Tubman  L.  Hall,  Administrator  of  John  Hall  vs.  G.  M.  ^^ 
Gill,  Permanent  Trustee  of  Samuel  Hall,  an  Insol-  «*'*^ 
vent  Debtor. — ^December,  1838. 

Property  acquired  by  an  insolvent  debtor,  subsequently  to  his  petition,  by 
gift,  descent,  or  in  his  own  right  by  bequest,  devise,  or  in  any  course  of 
distribution,  does  not  pass  to  his  trustee,  (a) 

Appeal  from  the  Orphans'  Court  of  Baltimore  County.  The  peti- 
tion in  this  cause,  was  filed  by  the  appellee,  to  recover  a  distributive 
share  of  John  Hall's  estate,  due  to  Samuel  Hall  a  brother  of  the 
deceased. 

Samuel  Hall  applied  for  relief  under  the  insolvent  laws  of  Mary- 
laud,  on  the  10th  May,  1834,  and  the  deceased,  (who  died  after  his 
application)  was  his  creditor  to  the  amount  of  92,893.64,  at  the  time 
thereof. 

By  the  Act  of  1805,  ch.  110,  sec.  5,  the  petitioning  debtor  on  com- 
plying with  the  conditions  of  the  Act  is  discharged  from  his  debts, 
provided,  that  any  property  which  he  shall  thereafter  acquire,  by 
gift,  descent,  or  in  his  own  right  by  bequest,  devise,  or  in  any  course 
of  distribution,  shall  be  liable  to  the  payment  of  the  said  debts. 


(a)  Cf.  NickoU  vs.  Eaton,  91  U.  S.  716. 
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The  Orphans'  Coart  decreed  the  distribative  sbare  of  Samuel  Ball 
($487.52)  to  be  paid  to  tbe  appellee  his  trustee,  and  the  administra- 
tor appealed  Trom  that  decision. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Abchbb, 
DoBSEY,  and  Spenoe,  33. 

Mayer,  for  the  appellant.  1.  That  the  fund  Id  question,  althoagh 
coming  to  the  insolTBut  in  his  own  right,  "in  the  coarse  of  distribu- 
tion," does  not  belong  to  the  permanent  trustee  for  the  benefit  of  the 
creditors  at  the  time  of  the  insolvent's  application ;  but  is  answera- 
ble to  those  creditors  separately,  to  be  recovered  as  if  the  insolvent 
had  not  applied  for  the  beneflt  of  tbe  laws,  and  that  subsequent 
creditors  are  equally  entitled  to  pnrsne  it  in  the  same  way. 

*  2.  That  if  even  the  insolvent  laws  makes  this  fund  assets 
**'**'  exclusively  for  tbe  oreditora  at  the  time  of  the  insolvent's  ap- 
plication, to  be  distributed  among  them  pro  rata,  yet  the  permanent 
trustee,  is  not  the  agent  for  securing  and  distributing  it,  and  a  Court 
of  equity  mast  be  resorted  to  for  taking  charge  of,  and  dividing  it. 

3.  That  the  insolvent  being  indebted  to  the  deceased  John  Hall, 
in  a  much  larger  amount  than  the  distributive  share,  the  share  may 
be  retained  by  tbe  administrator,  and  tbe  insolvent's  claim  for  it  ex- 
tinguished. 

6.  L.  Dulang,  for  the  appellee. 

Bt  the  Goubt.  We  are  of  opinion,  that  the  subsequently  ac- 
quired property  of  an  insolvent  debtor,  mentioned  in  the  proviso  of 
the  Act  of  1805,  ch.  110,  does  not  pass  to  his  trustee. 

Decree  reversed,  with  coita. 


The  Pbesident,  Bibectobs  and  Company  of  the  Bank  of 
THE  United  States  vs.  Abiana  J.  Ltlbs  et  al  Terre-Ten- 
ants  of  Aquila  Johns. — December,  1838. 

When  a  writ  of  diminution  baa  ieeued  to  amend  the  record  of  a  cause  de- 
pending in  the  Court  of  Appeals,  the  Court  from  which  the  appeal  ia 
taken  may,  upon  motion,  order  tbe  record  to  be  amended,  by  inserting 
a  writ  therein  which  the  clerk  did  not.  hut  ought  to  have  issued-  (a) 

Tbe  asBignee  of  a  judgment  need  not  recite,  in  a  writ  of  Bci.  fa.  sued  ont 
in  bis  own  name  under  the  Act  of  1838.  c.  51.  that  tbe  assignment  was 
in  writing.  ((>) 

The  running  of  the  Act  of  Limitations  is  arrested  by  the  docketing  of  an 
action,  with  directions  to  the  clerk  to  issue  the  necessary  process,  whether 
such  process  is  issued  or  not. 

[a)  See  Dvvall  vs.  WdU,  4  H.  &  McH.  114,  note. 
m  Cited  in  Craicford  vs.  Brooke,  4  Gill.  238. 
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Cboss- Appeals  from  Prince  Gorge's  CoaDty  Court.  It  appeared 
by  the  record  in  this  cause,  that,  on  the  6th  April,  1831,  the  appel- 
lants sued  oat  of  Prince  Gorge's  Gonnty  Court  a  writ  of  Bwre  facias^ 
reciting  that«  at  a  County  Court  begun,  &c.,  in  and  for  said  county, 
&c.,  on  the  1st  Monday  in  September,  1806,  the  President  and  Direc- 
tors and  Company  of  the  Bank  *  of  the  United  States,  by  the  Qoiy 
judgment  of  the  said  Court  recovered  against  a  certain  ^'^' 
Aqnila  Johns  as  well  as  the  sum  of  £3,000  current  money,  a  certain 
debt,  &c.  This  writ  then  proceeded  in  the  usual  form,  to  summon 
the  appellees  to  appear  as  terre-tenants  of  Aquila  Johns,  and  shew 
cause,  &c.,  and  was  returnable  on  the  second  Monday  of  October, 
1831.  The  defendants  appeared  voluntarily,  and  alter  oyer  pleaded 
nul  tiel  record  and  limitations. 

At  October  Term,  1832,  the  plaintiffs  prayed  leave  to  amend  their 
writ,  and  it  was  accordingly  amended  to  a  writ  reciting,  <^  Whereas 
at  a  County  Court  begun,  &c.,  on  the  first  Monday  of  September, 
1806,  a  certain  John  Davidson,  administrator  of  Uriah  Forrest,  de- 
ceased, for  the  use  of  The  President,  Directors  and  Company  of  the 
Bank  of  Columbia,  by  the  judgment  of  the  same  Court,  recovered 
against  a  certain  Aquila  Johns,  late,  &c.,  as  well,  &e.;  and  whereas 
the  said  President,  Directors  and  Company  of  the  Bank  of  Columbia, 
since  the  rendition  of  the  said  judgment,  to  wit,  at  October  Term, 
1828,  assigned,  transferred  and  set  over  the  same  to  and  for  the  use 
of  The  President,  Directors  and  Company  of  the  Bank  of  the  United 
States,  according  to  the  Act  of  Assembly  in  such  case  made  and  pro- 
vided ;  and  whereas,"  &c.,  then  pursuing  the  usual  form  and  suggest- 
ing that  execution  still  remained  to  be  made  by  The  President  and 
Directors  of  the  Bank  of  the  United  States.  This  writ  purported  to 
have  been  issued  on  the  6th  May,  1831. 

The  defendants  again  pleaded  nul  tiel  record  and  limitations. 

Upon  the  first  plea  an  issue  in  law  was  joined. 

To  the  second  plea  the  plaintiffs  replied  that  the  original  judgment 
rendered  in  1806  was  obtained  by  John  Davidson,  administrator  of 
Uriah  Forrest,  for  the  use  of  the  president  and  directors  of  the  Bank 
of  Columbia,  and  was  afterwards,  to  wit,  at  the  October  Term  of 
Prince  George's  County  Court,  in  the  year  1828,  assigned  and  set 
over  for  the  use  of  the  said  President,  Directors  and  Company  of  the 
Bank  of  the  United  States,  and  that  the  plaintiffs  to  said  judgment  at 
the  time  when  the  same  was  rendered  were  residing,  and  up  to  the 
time  of  the  *  assignment  as  above  set  forth  to  the  plaintiffs  in  qa^ 
this  suit,  did  continue  to  reside  in  parts  beyond  seas  and  •''•^ 
without  the  jurisdiction  of  this  State,  to  wit,  in  the  District  of  Co- 
lumbia. And  the  said  plaintiffs  further  aver,  that  after  the  assign- 
ment to  them  as  aforesaid,  to  wit,  on  the  24tb  November,  1830,  they 
sued  forth  their  scire  facias  in  this  behalf,  which  said  scire  facias  was 
afterwards,  with  the  leave  and  by  the  direction^  of  the  Court, 
amended  as  the  same  now  stands,  and  this,  &c. 
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The  defendants  demarred  to  the  replication  to  the  plea  of  liiuita- 
tion,  and  the  plaintiffs  joined  in  this  deuinrrer. 

The  flrat  issue  the  Coanty  Court  decided  for  the  plaiutiffs,  and  the 
second,  the  demnrrer  for  the  defendants,  and  rendered  final  judg- 
ment for  the  defendants.    The  appellants  prayed  an  appeal. 

In  the  Appellate  Conrt  at  December  Term,  1836,  (16th  January, 
1837)  the  parties  filed  an  admission,  that  the  plaintiffs  caused  this 
suit  to  be  docketed  on  the  24th  Norember,  1830,  on  the  appearance 
docket  of  Prince  George's  County  Court  to  the  t«rm  then  next  enso- 
ing ;  but  that  the  writ  of  set.  fa.  vhs  not  then,  nor  at  any  time  after- 
watds,  issued,  until  the  6tb  May,  1831,  as  stated  in  the  record.  That 
at  the  time  of  issuing  the  »ei.  fa.  the  title  of  the  suit  which  had  been 
docket«d  as  aforesaid  on  the  24th  November,  1830,  was  brought  for- 
ward by  the  clerk  in  the  manner  that  cases  usually  are,  when  the 
process  in  them  has  not  been  served,  and  has  been  ordered  to  be 
renewed,  and  that  the  record  of  this  cause  in  the  Court  of  Appeals 
shall  be  considered  by  the  Conrt  as  amended,  so  as  to  embrace  and 
present  all  matters  of  fact  herein  -admitted,  as  fully  as  if  the  same 
had  been  inserted  on  a  writ  of  diminution  for  that  purpose  issued. 

At  the  Jane  Term  of  this  Conrt,  1838,  the  appellants  suggested  a 
diminution  of  the  record  by  the  omission,  Ist,  of  the  motion  made 
by  the  appellants  in  the  Court  below  ou  the  24th  November,  1830, 
for  a  scire  facias,  and  of  the  award  thereof.  2d,  of  the  scire  /aciat 
amended  thereupon,  which  issued,  or  ought  to  have  issued,  as  above 
stated.    3d,  of  the  continuance  of  the  cause. 

n^A  *  -A-  diminution  was  accordingly  issued,  and  the  clerk  of  the 
*>'*"  County  Conrt  re- transmitted  the  same  n»cord,  when  a  second 
diminution  was  applied  for  and  granted. 

By  the  record  returned  to  this  Conrt  on  the  3d  December,  1838,  it 
appeared  that  on  the  24th  November,  1830,  the  appellants  sued  out 
as  their  first  process,  the  scire  faciaa,  secondly  mentioned  in  thia 
report,  that  it  was  not  returned  by  the  sheriff  of  Prince  George's 
County,  and  that  an  alias  sci.  fa.  was  issued  on  the  6th  May,  1831. 
This  was  returned  nikil,  and  the  appellees  voluntarily  appeared  and 
after  oyer  pleaded  as  before.  It  then  appeared  that  the  appellants, 
at  April  Term,  1833,  had  taken  leave  to  amend  their  scire /actiu;  the 
amended  scire  facias  was  set  forth  as  issued  on  the  6th  May,  1831, 
conforms  to  the  one  of  the  same  date  herein  before  set  out.  To  this 
amended  writ,  the  parties  pleaded  as  before,  and  the  judgment  be- 
fore mentioned  was  rendered  by  the  County  Court. 

The  record  brought  up  and  filed  on  the  3d  December,  1838,  upon 
the  cross-appeal  of  the  appellees,  the  defendants  below,  stated  that 
at  October  Term,  1838,  of  Prince  George's  County  Court,  the  plaintiffs 
there  moved  the  Court  to  amend  the  record  in  this  cause,  by  insert- 
ing therein  a  writ  of  scire  facias,  to  be  titled  as  of  September  Term, 
1830;  and  corr^ponding  with  a  writ  of  scire  facias  therein,  which 
purports  to  have  issued  on  the  Cth  May,  1831,  and  by  entering  a  pro- 
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per  retam  of  nihil  or  otherwise  by  the  sLeriff,  aod  by  sach  farther 
eDtrj  therein  as  will  show  that  the  writ  of  scire  fatAM  now  therein, 
and  purporting  to  have  been  issued  on  the  6th  May,  1831,  was  an 
cMa»  writ — and  the  parties  filed  the  following  statement : 

At  this  term  the  plaintiff  moved  the  Court  to  amend  the  record  by 
inserting  therein  the  scirt  facias^  which  it  was  alleged  should  have 
issued  on  the  24th  November,  1830.  The  plaintiffs  then,  to  shew  that 
the  first  writ  issued,  offered  all  the  proceedings  in  the  cause  in  evi- 
dence, and  also  showed,  that  to  the  term  following,  that  to  which 
the  original  scire  facias  would  have  been  returned  if  it  had  issued, 
there  was  a  memorandum  in  the  margin  of  the  docket  of  said  suc- 
ceeding term,  which  was  the  October  Term,  1831,  that  the  writ  which 
issued  to  that  *  term  was  a  second  writ ;  a  copy  of  which,  and  Qon 
copies  of  all  the  docket  entries  of  the  action  at  succeeding  ^^" 
terms,  to  the  rendition  of  the  judgment  in  the  action,  shall  be  annexed 
hereto  as  a  part  of  this  statement.  It  also  appeared,  that  upon  the 
original  or  rough  docket  to  the  first  term,  which  was  the  April  Term^ 
1831,  the  usual  marks  indicating  the  issuing  of  the  writ  were  not 
made,  which  marks  are  an  i  at  the  foot  of  the  case,  and  the  words 
delivered  to  the  sheriff,  when  it  is  so  delivered ;  and  the  clerk  upon 
being  examined  proved,  that  according  to  his  recollection  the  first 
writ  did  not  in  fact  issue. 

The  plaintifils  then  proved  by  the  counsel,  at  whose  instance  the 
original  scire  facias  was  docketed,  that  at  the  time  of  so  doing,  he 
referred  the  clerk  to  the  original  judgment  which  it  was  intended  to 
revive,  and  the  same  was  examined  by  the  clerk,  but  the  said  coun- 
sel furnished  the  clerk  with  no  other  titling,  but  a  reference  to  the 
judgment  as  aforesaid,  or  with  written  or  other  instructions  as  to  the 
form  of  the  writ.  He  also  proved,  that  the  absence  of  the  marks 
which  indicated  the  issuing  of  writs  are  not  in  all  cases  conclusive 
evidence  that  such  writs  have  not  issued,  by  referring  to  several  cases 
where,  in  the  absence  of  such  marks,  the  writs  nevertheless  issued. 
The  defendants  then  proved  by  an  examination  of  the  docket,  that 
the  entry  on  the  docket,  which  indicated  that  a  writ  was  a  second  or 
alias  writ,  did  not  conclusively  prove  the  issuing  of  the  first  writ,  by 
referring  to  cases  in  which  such  entry  was  made,  when  the  first  writ 
did  not  in  fact  issue;  and  thereupon  the  defendant's  counsel  objected 
to  the  said  motion  and  amendment ;  but  the  Court  notwithstanding 
such  objection  passed  the  following  order  hereafter  mentioned.  From 
which  order  the  defendants  prayed  an  appeal,  and  the  same  was 
granted. 

A  copy  of  the  docket  entries  referred  to  in  the  aforegoing  state- 
ment of  facts,  viz: 
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*  1881. 

May  6th. 

0.  C. 

331 


,  Sei.fa.  Sheriff's  re- 


The  Preaideat,  Ditec.:     October  Term,  It 
tors  &,   Co.    of    The  turn  nihd. 
Bank  of  the  United'    April  Term,  1883.  Sci.  fa.  Nul  tUl  record 
States.  land  limitations.    Ho.  and  leave  to  amend 

isoi'./flt.  cont'd. 

I    Oct.  Term,  1833.    Same  entriee. 
.    April  Term,  1883.  Sei.fa.  NiJ  titl  rtcord 
and  limitations.    Rule  rep.    Leave  to  amend 
sci.  fa.    Amended  act. /a.  filed.    Rule  plea 
cont'd. 

'  Oct.  Term.  Sei.fa.  Amended  Set. /a.  A'ut 
KiefrBcordandlimitationa.  Rule  rep.  cont'd. 
April  Term,  1884.  Sct./a.  amended  aci/ii. 
Nul  tiel  record  and  limitatioDB.  Rale  rep. 
rep'n  Bled  7th  April  1834:  cont'd. 

Nov.  Term,  1834.   Sn. /a.  amended  sci. /a. 
Sul  tiel  record  and  limitations;  iaane  to  nvt 
tiel  record.    Rep.  f  d.    Rulerej.    Oen'l  de- 
murrer to  rep.  cont'd. 
Arianna  J.  Lyles  and     April, 1885.  Sfet./a.,ainended»«./a. 


Arianna    J.    Lyh 
Guardian  to  Sarah 
M.  Ljles,  tenants  of 
Aquila  Johns. 


tiel  record  and  limitations,  issue  to  mil  Hd 
record  rep.  f'd.,  demurrer  to  rep.    Joinder 
1  demurrer,  cont'd. 

Nov.  1888.    Same  entries.    Jndgrment  on 
demurrer  for  deft. 

True  coi^.    Test, 

A.  BEALL,  Clk. 


The  GoaDty  Court  [Stephen,  J.,  Key  and  C.  Dobbby,  A.  J.]  at 
October  Term,  18-38,  upon  tbe  alorusaid  motioD,  ordered,  that  the 
clerk  make  oat  aod  insert  in  the  I'ecord,  a  scire  faetat  from  tbe 
docket  entries,  and  other  proceedings  in  the  cause ;  which  shall  cor- 
rectly recite  the  judgment  sought  to  be  revived,  aud  porport  to  have 
been  issned  on  tbe  24th  N'ovember,  1830.  The  Court  overrule  so 
much  of  the  motion  aa  seeks  to  have  any  entry  made  of  a  return  of 
__„  said  writ  by  the  sheriff,  the  "  Court  not  finding  that  any  re- 
"""^  turn  of  any  such  writ  was  made  by  the  sherifl".  From  which 
order  the  appellees  appealed. 

These  appeals  came  on  to  be  argued  before  Abcher,  Dobset, 
Chambees,  and  Spehce,  JJ. 

T.  Q.  Pratt,  and  T.  S.  Alexander,  far  the  Bank  of  the  United 
States.  Tbe  appellants  insist,  that  the  judgment  in  this  case  ought 
to  be  reversed,  and  a  new  judgment  entered  in  their  favor. 

1.  Because  the  judgment  in  the  record  mentioned  was  not  barred 
by  tbe  Act  of  Limitations  at  tbe  time  of  the  issue  of  tbe  writ  of  «cire 
facias  to  revive  the  same. 

2.  Because  the  plaintiffs  below  (now  the  appellants)  are  entitled 
to  tuaintniu  a  sdre  facias  in  their  own  names. 
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Upon  the  appeal  taken  by  the  defendants  below  from  the  order  of 
the  Court,  allowing  an  amendment  of  the  record,  the  bank  plaintiffs 
below  will  insist : 

1.  That  no  appeal  will  lie  from  the  order  allowing  the  amendment, 
as  it  was  passed  in  the  exercise  of  the  discretion  of  the  Court  below. 

2.  That  if  the  propriety  of  the  order  is  now  to  be  reviewed,  the 
whole  record  shews  there  is  no  error  in  the  order. 

J.  JohnsoHj  for  the  defendants  upon  their  appeal.  At  September 
Term,  1806,  a  judgment  had  been  rendered  against  Aqnila  Johns  at 
the  suit  of  John  Davidson,  administrator  of  Uriah  Forrest,  for  the 
use  of  the  Bank  of  Columbia,  which  was  subsequently  assigned  to 
the  Bank  of  the  United  States.  On  the  24th  November,  1830,  the 
appellee's  counsel  caused  a  scire  facias  to  be  docketed  upon  this 
judgment  i^inst  the  appellants,  but  furnished  the  clerk  no  titling 
or  instructions  by  which  he  could  issue  the  writ,  though  he  referred 
him  to  the  original  judgment  which  it  was  intended  to  revive.  This 
writ  in  point  of  fact  never  did  issue,  or  if  issued  never  was  returned. 
On  the  6th  of  May,  1831,  a  writ  did  issue,  to  which  the  defendants 
appeared  and  pleaded  nul  tiel  recordj  and  limitations.  The  plaintiff 
replied  to  the  plea  of  *  limitations,  the  savings  in  favor  of  non-  qqq 
residents.  To  this  replication  there  was  a  demurrer,  and  ^^^ 
judgment  on  the  demurrer  for  the  defendants  at  November  Term, 
1835.  The  plaintiffs  carried  the  case  to  the  Court  of  Appeals,  and 
whilst  the  case  was  depending  in  that  Court,  they  at  October  Term, 
1838,  moved  the  County  Court  to  amend  the  record  by  inserting  a 
writ  therein  as  issued  on  the  24th  November,  1830,  and  by  entering 
a  proper  return  therein,  &c.  The  Court  granted  the  first  part  of  the 
application,  but  refused  the  last,  and  the  defendant  appealed,  and 
will  contend : 

That  under  the  circumstances  of  the  case  the  Court  had  no  power 
to  amend  the  record  by  inserting  a  writ  therein  which  had  never 
issued,  or  been  returned. 

Upon  the  plaintiff's  appeal  he  insisted  that  the  second  sci.  fa.  was 
defective  in  not  alleging  that  the  assignment  to  the  Bank  of  the 
United  States  was  in  writing. 

At  the  common  law  the  bank  could  not  have  issued  u  sci.  fa.  on 
this  judgment  in  her  own  name. 

The  right  so  to  proceed  is  derived  from  the  Act  of  1829,  ch.  51, 
which  requires  the  assignment  to  be  in  writing,  and  the  writ  should 
so  have  averred.  OotUd  PL  191,  193 ;  1  Saund.  276  (a)  2 ;  Kent  vs. 
SomerviUej  7  O.  dt  J.  265.  The  term  assignment  does  not  ex  vi  ter- 
mini import  a  transfer  in  writing.    1  Jacoh^s  Law  Die.  139. 

2.  That  A.  Johns,  the  original  defendant,  if  alive,  should  have 
been  made  a  party  to  the  sci.  fa.,  or  if  dead,  his  heirs  and  personal 
representatives  should  be  parties.  Whitney  vs.  Camp,  3  Johns.  Eep. 
86;  Morton  vs.  Tenant  of  Crogan,  20  2h.  106;  2  Tidd  Pr.  1174;  2 
Saund.  51  (a).    It  is  no  answer  to  say,  that  this  objection  should 
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have  beeo  taken  by  plea,  that  ib  the  mode  in  which  the  DOQ-rejoin- 
der  of  other  terre-tenaots  ahould  be  relied  upon,  as  the  plaintiff 
might  not  otherwise  know  who  were  the  omitted  parties,  but  for  the 
omission  of  the  defendant  himself,  or  bis  beirs,  there  can  be  no  gnch 
excnae,  as  it  mnst  be  known  who  they  are. 

__  .  A  plea  in  abatement  is  never  necessary  when  the  set.  fa. 
*'*'^  *  itself  shows,  that  the  proper  parties  are  omitted.  Qould,  279 ; 
1  Chitty'8  PI.  29. 

3.  The  plea  of  limitations  is  a  flat  bar. 

The  sci.  fa.  did  not  in  fact  issue  until  tbe  6th  May,  1831,  which 
was  twenty-foar  years  I'rom  the  date  of  the  jadgment,  and  upwards 
of  12  years  from  tbe  Act  of  1818,  ch.  216,  repealing  the  savings  in 
favor  of  DOD-resideuts. 

Tbe  sction  commenced  with  the  isi>niiig  of  the  writ,  and  not  the 
ilooketing  of  the  case.     Gould,  29, 173,  note  (1 ;)  1  Tidd  Pr.  104. 

And  the  writ  must  not  only  be  shown  to  hare  insaed,  bnt  it  most 
appear  also  to  have  been  returued.  Harris  qui  tatn  vs.  Woolford,  6 
Term  Rep.  617 ;  6  Taunt.  141. 

Tbe  Coart  upon  the  appeal  of  the  Bank  of  tbe  United  States,  re- 
veraed  the  judgment  of  the  County  Conrt  and  awarded  a  procedendo  ; 
and  upon  the  appeal  of  the  defendants  affirmed  the  judgment  of  tbe 
'Oonnty  Court.  Judgment  reversed,  and  procedendo  awarded. 


J.  Bbovn  and  Adah  Kino,  Adm'rs  of  Pbtbb  Bbown  vs.  John 
Jones,  Adm'r  of  P.  Eabtheb.— June,  18;t9. 

Tbe  profert  of  letters  of  administration  places  them  in  tba  baoda  of  the 
Court,  of  whom  ojer  is  craved,  and  not  of  the  party;  and  being  in  pos- 
sessioQ,  the  Court  must  be  assured,  bj  an  inspection  of  tbe  letters,  of 
the  light  of  the  party  to  sue,  and  of  the  jurisdiction  of  the  Court  grant- 
ing them,  [a] 

It  seems  that  a.  plaintiff,  in  whose  favor  a  judgment  hae  been  rendered  on 
demurrer  to  the  declaration,  may  be  suffered  to  join  in  the  demurrer  a 
term  after  the  judgment  is  rendered,  and  that  the  Court  may  allow  an 
amendment  of  the  record  for  that  purpose. 

lu  suing  upon  a  contract  for  the  payment  of  money  in  a  foreign  currency, 
the  value  of  it  in  Maryland  currency  should  be  averred  in  the  declara- 
tion, and  the  omission  to  make  such  an  averment  is  a  good  objection  on 
general  demurrer,  and  a  special  demurrer  will  perform  the  office  of  a 
general  demurrer. 


action  of  debt,  commenced  by  the  appellee  on  tbe  3d  Febm- 
ary,  1836.  The  writ  was  in  the  detinet,  and  claimed  a  debt  of  £400 
current  money. 

(a)  See  Birckhead  vs.  Saunders.  2  H.  &  O.  84. 
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The  plaintiff  declared  as  follows : 

Frederick  Goanty,  to  ^it : — Jacob  Browu  and  Adam  King,  late  of 
Frederick  County,  yeomen,  administrators  of  all  and  singular  the 
goods  and  chattels,  rights  and  credits,  which  were  of  Peter  Brown 
at  the  time  of  his  death,  who  died  intestate,  as  it  is  said,  were  sum- 
moned to  answer  unto  John  Jones,  administrator  of  all  and  singular 
the  goods  and  chattels,  rights  and  credits  which  were  of  Peter 
Eartber  at  the  time  of  his  death,  in  a  plea  that  they  render  unto 
him  the  sum  of  four  hundred  pounds  current  and  lawful  money  of 
Pennsylvania,  which  from  him  they  unjustly  detain,  and  so  forth ; 
and  thereupon  the  said  John,  administrator  as  aforesaid,  by  Francis 
Brengle,  his  attorney,  saith,  that  whereas  the  said  Peter  Brown,  on 
the  first  day  of  April,  in  the  year  1820,  to  wit,  at  Frederick  County 
aforesaid,  made  his  certain  writing  obligatory,  bearing  date  the  day 
and  year  aforesaid,  and  thereby  then  and  there  acknowledged  him- 
self to  be  held  and  bound  unto  the  said  Peter  Earther  in  the  sum  of 
one  hundred  pounds  current  and  lawful  money  of  Pennsylvania,  to 
be  paid  to  the  said  Peter  Earther,  or  to  his  certain  attorney,  execu- 
tors, administrators  or  assigns,  to  which  payment  well  and  truly  to 
be  made  and  done,  he  bound  himself,  his  heirs,  executors  and  admin- 
istrators. 

2d  Count.  Also,  that  whereas  the  said  Peter  Brown  on  the  first 
day  of  April  in  the  year  1820,  to  wit,  at  Frederick  County  aforesaid, 
made  his  certain  other  writing  obligatory  bearing  date  the  day  and 
year  last  aforesaid,  and  thereby  then  and  there  acknowledged  him- 
self to  be  held  and  firmly  bound  unto  the  said  Peter  Earther,  in  the 
sum  of  one  hundred  pounds  current  and  lawful  money  of  Pennsylva- 
nia, to  be  paid  to  the  said  Peter  Earther,  or  to  his  certain  attorney, 
executors,  administrators,  or  assigns,  to  which  payment  well  and 
truly  to  be  made  and  done,  he  bound  himself,  his  heirs,  executors 
and  administrators. 

3d  Count.  Also,  that  whereas  the  said  Peter  Brown  on  the  qq^ 
•first  day  of  April  in  the  year  1820,  to  wit,  at  Frederick  3oO 
County  aforesaid,  made  his  certain  other  writing  obligatory,  bearing 
date  the  day  and  year  last  aforesaid,  and  thereby  then  and  there 
acknowledged  himself  to  be  held  and  firmly  bound  unto  the  said 
Peter  Earther,  in  the  sum  of  one  hundred  pounds  current  and  lawful 
money  of  Pennsylvania,  to  be  paid  to  the  said  Peter  Earther,  to 
which  payment  well  and  truly  to  be  made  and  done,  he  bound  him- 
self, his  heirs,  executors  and  administrators. 

4th  Count.  And  also,  that  whereas  the  said  Peter  Brown,  on  the 
first  day  of  April  in  the  year  1820,  to  wit,  at  Frederick  County  afore- 
said, made  his  certain  other  writing  obligatory,  bearing  date  the  day 
and  year  last  aforesaid,  and  thereby  then  and  there  acknowledged 
himself  to  be  held  and  firmly  bound  unto  the  said  Peter  Earther,  in 
the  sum  of  one  hundred  pounds  current  and  lawful  money  of  Penn- 
sylvania, to  be  paid  to  the  said  Peter  Earther  or  to  his  certain  attor- 
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ney,  executors,  adtninistrators  or  ossigus,  to  which  puymeut  well 
and  truly  to  be  made  and  doDe,  he  bound  liimself,  bis  heirs,  execu- 
tors and  admin istrntors.  Nevertbeless  the  said  Peter  Brown  in  bin 
life  time,  and  the  said  Jacob  Brown  and  Adam  King,  administrntors 
as  aroresaid,  since  the  death  of  the  said  Peter  Brown,  have  not,  nor 
have  either  of  tbcin,  yet  paid  the  aforesaid  several  sums  of  money, 
or  either  of  them,  or  any  part  thereof,  to  the  said  Peter  Eartber  in 
his  life-time,  or  tn  the  said  Jobn  Jones,  administrator  as  aforesaid, 
since  the  death  of  the  said  Peter  Eartber,  bat  the  same  or  any  part 
thereof,  to  the  said  Peter  Eartber,  in  his  life-time,  or  to  the  said 
John  Jones,  administrator  as  aforesaid,  since  the  death  of  the  said 
Peter  Eartber,  to  render  or  pay  the  said  Peter  Brown  in  his  life- 
time, and  the  said  Jacob  Brown  and  Adam  King,  administrators  as 
aforesaid,  since  the  death  of  the  said  Peter  Brown,  have,  and  each 
of  them  hath,  hitherto  altogether  refused,  and  the  said  Jacob  Brown 
and  Adam  King,  admiDistrators  ae  aforesaid,  still  do  refuse,  where- 
fore the  said  John  Jones,  administrator  as  aforesaid  saith,  he  is  in- 
jured, and  hath  sustained  damage  to  the  value  of  two  thousand  dol- 
noiy  '^'^  current  money,  and  therefore  *  he  brings  suit  and  so 
*'*' '  forth ;  and  the  said  John  Jones  brings  here  into  Court  the 
writings  obligatory  aforesaid,  sealed  with  the  seals  of  the  said  Peter 
Brown,  which  testify  the  debt  aforesaid  in  form  aforesaid,  and  so 
forth,  and  he  also  brings  here  into  Court  letters  of  administration  on 
the  personal  estate  of  said  Peter  Eartber,  unto  him  granted,  whereby 
it  snflBciently  appears  nuto  the  Court  here,  that  he  hath  exeontion 
thereof,  and  so  forth. 

The  bonds  declared  upon,  and  of  which  profert  was  made,  con- 
«i8t«d  of  foar,  dated  April  1st,  1820,  each  binding  the  obligor  Peter 
Brown,  to  pay  to  the  intestate  of  the  appellee,  the  sum  of  "  one  hun- 
dred pounds  in  current  and  lawful  money  of  Pennsylvania." 

To  this  declaration  the  defendant  filed  a  si>ecial  demurrer  and  for 
causes  assigned. 

1st.  That  there  is  no  snflBcient  protert  of  the  letters  of  administra- 
tion granted  to  the  said  John  Jones,  administrator  of  Peter.  Eartber, 
deceased;  and  also  the  said  declaration  is  otherwise  oncertaiD,  un- 
lawful, and  insafflcieut.  Upon  this  demurrer  the  County  Court 
rendered  judgment  for  the  plaintiff  for  £400  debt,  as  also  damages 
and  costs. 

At  the  same  teim  the  plaintife  moved  the  Court  for  a  writ  of 
enquiry  at  the  next  term,  which  was  granted,  and  the  cause  was 
fiontinaed.  At  the  succeeding  term,  the  plaintiffs  obtained  a  rule  on 
the  defendants  to  show  cause,  why  a  joinder  in  demurrer  shonid  not 
be  entered  on  the  record,  and  the  cause  was  again  continned.  At 
the  next  term  the  aforesaid  rule  was  made  absolute,  and  a  joinder  in 
demurrer  was  accordingly  filed,  and  thereupon  the  County  Court 
rendered  final  judgment  for  the  plaintiff  for  £400  current  money 
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debt,  damages  and  costs,  and  the  defendants  appealed  to  this  Court. 
The  defendants'  counsel  then  filed  the  following  admission : 

I  admit  that  in  this  cas9,  and  that  at  the  February  Term  of  Fred- 
erick County  Court,  1837, 1  admitted  to  Mr.  Brengle,  the  counsel  for 
the  appellee  in  this  case,  that  one  hundred  pounds  in  Pennsylvania 
currency  was  the  same  as  one  hundred  pounds  in  Maryland  currency, 
which  is  a  fact.  But  I  then  said  and  •  now  say,  that  a  writ  of  qq^ 
enquiry  was  not  necessary  or  proper  to  be  issued  at  that  time,  ^^^ 
to  ascertain  the  damages  according  to  the  state  of  the  pleadings. 
In  this  I  now  agree,  that  if  a  writ  of  enquiry  could  legally  and 
properly  have  at  that  time  been  issued,  as  the  pleadings  then  and 
DOW  stand,  to  have  ascertained  the  value  of  the  damages,  and  the 
value  of  a  hundred  pounds  in  Pennsylvania  currency,  in  dollars  and 
cents,  that  the  judgment  as  entered  up  by  the  clerk  is  a  pro[)er  and 
correct  jndgment  as  if  found  by  a  jury  of  inquest. 

The  canse  was  argued  before  Buchanan,  C.  J.,  Stephen,  Ab- 
CHEB,  DoBSEY,  and  Chambebs,  JJ. 

Palmer^  for  the  appellant,  cited  2  Chitty^s  Plea.  35 ;  Cro.  Eliz.  838, 
879,  970 ;  2  ChiUy^9  Plea.  167, 169 ;  1  Harr.  Ent.  380, 642, 616  j  1  Barr. 
<fe  (Jree.  16;  8  Com.  Law  Rep.  11;  1  Wilson,  185;  11  Wh^M.  171; 
Act  of  1781,  ch.  16;  4  JT.  cfc  McH.  199;  Selverton^  80;  Vro.  Eliz.  536; 
Cro.  Jos.  88,  618 ;  Oould  Plea.  473 ;  3  John.  526. 

Brengle^  for  the  appellee,  cited  Evans^  Harris^  vol.  1 ,  p.  104 ;  2  Ohii. 
P.  34 ;  Simmonds  vs.  ParmenteVj  1  Tftteon,  185 ;  4  Bro.  Pari.  Cos. 
604;  Arden  vs.  Connelly  5  Ba/rn.  dk  Alderson^  885;  Chitty  on  BillSj 
583;  Saunders^  Evidence  atid  Pleading,  vol.  1,  marginal  page,  262; 
2  B.  dt  A.  301;  Peters^  Abrt.  vol.  10,  p.  634;  Soger  vs.  PococJc, 
Cowper^  407 ;  Mara  vs.  Quin,  Q  T.  R.l]  The  King  vs.  The  Mayor  of 
Grampound,  7  T.  R.  699;  Close  vs.  OiUespy,  3  John.  Rep.  626;  Chi- 
ohester  and  Van  Wyck  vs.  Cade,  3  Cotcen,  39. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  Three  questions 
for  decision  have  been  raised  during  the  discussion  of  this  cause. 

To  the  plaintiff's  declaration  a  special  demurrer  was  filed,  and  the 
cause  of  demurrer  alleged,  was,  the  insufficiency  of  the  profert  of  the 
letters  of  administration. 

The  profert  is  in  these  words : — <'  and  the  said  John  Jones  brings 
here  into  Court  letters  of  administration  on  the  personal  estate  of 
said  Peter  Earther  unto  him  granted,  whereby  it  sufficiently  appears 
unto  the  Court  here,  that  he  hath  execution  •  thereof.''  In  q  -  _ 
the  declaration  he  alleges  himself  also  to  be  the  administrator  ^^^ 
of  Peter  Earther,  as  whose  representative  he  instituted  the  action. 
We  cannot  under  these  circumstances  think,  that  the  demurrer  was 
well  taken.  The  profert  of  the  letters  of  administration  in  construc- 
tion of  law  placed  them  in  the  hands  of  the  Court  of  whom  oyer  is 
prayed,  and  not  of  the  party. 
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In  2  H,  d-  6.  86,  this  Court  have  said,  where  a  deed  is  pleaded 
with  a  protert  hie  in  curia,  the  ver.v  deed  itself  is  by  intendment  of 
law  immediiitel}-  in  posseasiou  of  the  Court,  and  therefore,  when  oj/er 
is  c!raved,  it  is  of  the  Coart,  and  not  of  the  party  ;  and  after  oyer  is 
craved,  the  deed  becomes  parcel  of  the  lecoid,  and  the  Court  must 
judge  uiK>u  the  whole  "  So  Qould,  in  hia  PleadiiU)ii,  4^8,  says,  "the 
practical  use  oi'  a  protert  in  pleading  appears  to  be,  that  it  enattles 
the  Court  to  inspect  the  instrument  pleaded,  the  construction  and 
legal  eS'ect  of  which  are  matters  of  Uiw,  and  entitle  the  adverse 
party  to  oyer  of  it." 

The  Court  then  in  this  case  were  8uffl<;iently  informed  of  the  right 
of  the  party  to  sue,  and  that  the  lettei's  were  granted  by  the  proper 
jarisdiction,  by  the  inspection  of  them.  The  Court  below,  therefore, 
did  not  err  in  their  decision  upon  this  t>oint. 

Another  ground  of  objection  raised  to  the  judgment  of  the  Court 
below  was,  that  the  Court  permitted  the  record  to  be  amended,  by 
suffering  the  plaintiff  to  join  in  demurrer  a  term  after  the  judgment 
had  been  entered.  Without  positively  deciding  this  question,  which 
it  is  unnecessary  to  do,  we  incline  to  think  that,  there  is  nothing  in 
the  objection.  The  joinder  in  demurrer  is  in  the  nature  of  a  nmiliter 
in  the  case  of  an  issue  in  fact,  where  the  case  is  decided  upon  the 
demurrer.  In  Stephen  on  Plea.  78,  it  is  said,  the  tender  of  Che  issue 
inlaw  is  necessarily  accepted  by  the  plaintiff,  for  he  hus  no  ground 
of  objection  either  to  the  question  itself,  or  the  proposed  mode  of 
decision.  "  He  is  therefore  obliged  to  acceptor  joiu  in  the  issne 
in  law ;  and  does  so  by  a  set  form  of  words,  called  joinder  in  de- 
murrer." 

Bnt  we  think  that  the  third  objection  is  fatal  t<i  the  •  plain- 
**^''  tiff's  right  of  recovery.  Upon  that  point,  (the  2nd  point  of 
the  appellant  in  his  statement,)  upon  the  authorities  adduced,  there 
seems  to  be  no  ground  to  doubt.  It  was  essentially  necessary  to 
aver  in  the  declaration,  the  value  of  the  Pennsylvania  money,  for 
which  the  suit  was  brought.  Our  Courts  cannot  take  notice  jndi' 
cially  of  the  value  of  foreign  coin ;  and  therefore,  where  such  a  suit 
is  brought  for  a  foreign  currency,  the  value  ought  to  be  averred  in 
the  declaration,  or  the  defect  will  be  fatal  on  general  demurrer,  the 
office  of  which  the  special  demurrer  performed  in  this  case,  as  well 
as  that  for  which  it  was  designed  by  the  pleader.  This  principle  of 
pleading,  and  the  necessity  lor  such  an  averment,  were  I'nily  sus- 
tained by  the  anthorities  referred  to  in  the  course  of  the  argument. 
We  therefore  think  that  the  judgment  of  the  Court  below  was 
erroneous,  and  ought  to  be  reversed. 

Judgment  reversed,  and  procedendo  awarded. 
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Th£  Planters  Bank  of  Fringe  George's  Countt  vs.  The 

Bank  of  ALEXANDBiA.--June,  1839. 

There  can  be  no  error  in  submitting  an  issue  to  the  jury  in  the  terms  in 
which  it  is  joined,  (a) 

It  is  no  objection  to  the  granting  of  a  prayer,  on  the  part  of  the  adverse 
party,  that  it  places  his  cause  upon  more  favorable  grounds  before  the 
jury  than  the  nature  of  the  case  entitles  him  to. 

The  plaintiff,  to  avail  himself  of  an  Act  of  Assembly  suspending  his  remedy, 
to  avoid  the  effect  of  the  plea  of  limitations,  must  rely  upon  it  in  his 
pleadings,  and  cannot  take  advantage  of  it,  when  the  issue  is  joined 
upon  the  plea. 

If  the  defendant  (a  corporation)  ceases  to  be  suable  by  the  provisions  of  an 
Act  of  Assembly,  the  Act  of  Limitations  would  be  no  bar  to  the  claims 
of  creditors. 

The  forfeiture  of  a  charter  of  incorporation  cannot  be  taken  advantage  of 
collaterally,  or  incidentally,  or  in  any  other  mode  than  by  a  direct  pro- 
ceeding for  that  purpose;  and  the  Government,  which  may  waive  the 
forfeiture,  can  alone  institute  such  a  proceeding.  (6) 

Where  a  party  submits  a  variety  of  distinct  prayers  which  are  refused  by 
the  Ck>nrt,  and  excepts  to  such  refusal  collectively,  this  Crourt  will  re- 
gard the  *  refusal  in  the  same  light  as  if  each  question  raised  had  ^^  ^ 
been  separately  determined,  and  formed  the  subject  of  an  inde-  ^'^T 
pendent  exception. 

It  would  be  error  to  take  from  the  jury  a  fact,  to  establish  which,  evidence 
legally  sufficient  had  been  offered  to  them,  (c) 

APPEAL  from  Prince  George's  County  Court.  This  was  an  action 
of  assumpsit^  brought  by  the  appellee  against  the  appellant  on  the 
20th  February,  1836.  The  defendants  pleaded  non  assumpsit  and 
limitations  in  both  forms ;  on  which  pleas  issues  were  joined. 

At  the  trial  of  this  cause  the  plaintiffs,  to  support  the  issues 
joined  on  their  part,  proved  to  the  jury  that,  on  the  4th  March,  1823, 
and  on  the  6th  and  8th  March,  1828,  the  plaintiffs  sent  to  the  de- 
fendants for  collection,  the  draft  of  William  Fowle  &  Co.  on  Eichard 
Estep  for  $298.13,  and  of  the  same  parties  on  Phil.  Chew  for  $190.05, 
and  the  note  of  Boteler  &  Brookes  for  $200,  the  latest  of  which  was 
due  and  payable  in  the  year  1828,  and  was  then  paid  to  the  de- 
fendants. They  further  read  to  the  jury  the  following  letters,  which 
it  was  admitted  were  written  by  the  officers  of  the  defendants  to  the 
officers  of  the  plaintiffs,  and  were  received  by  the  latter. 


(a)  Approved  in  Hess  vs.  Newcomer^  7  Md.  842. 

(b)  Approved  in  Taggart  vs.  R.  JR.  Co.  24  Md.  596:  Musgrave  vs.  Morrison, 
.H  Md.  166.    Cf .  Reffents  vs.  WUliams,  9  G.  &  J.  365. 

(c)  Approved  in  Benson  vs.  Bolder^  2  Gill,  78. 

15  10  a.  Se  J. 
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Planters  Bank,  March  14,  1831. 
Dear  Sir, — Yoar  letter  with  its  contents  were  banded  me  by  Hr. 
Bobbins,  and  it  is  with  regret  that  I  have  to  inform  you  that  I  am 
nnable  to  comply  with  yonr  demands.  The  law  of  onr  State  ex- 
tending the  charter  of  this  iustitntion,  does  not  allow  ns  to  give  a 
preference  to  any  creditor  of  tbe  bank,  or  any  class  of  creditora,  but 
requires  as  whenever  our  fnnds  are  equal  to  10  per  cent.  npoD  it« 
debts,  to  make  a  distribution  among  its  creditors  generally.  We  are 
endeavoring  to  make  collections  on  jadgoients,  and  I  hope  soon  to  be 
able  to  make  you  a  payment.  I  wonid  remark,  that  your  claim 
against  us  on  book  account,  is  considerably  larger  than  the  amomit 
to  your  credit  on  onr  books.  It  is  my  eamest  desire  to  adjust  the 
balance  due  yon,  and  for  that  purpose  visited  the  district  nearly  two 
years  since;  some  of  the  accoonts  were  settled.  Yours  with  two 
other  accounts  still  remain  nnascertained.  The  accounts  which  have 
been  furnished  to  me  do  not  enable  me  to  '  det«ct  tbe  dis- 
"*®  crepancies  which  exist.  Any  way  you  may  suggest  for  an 
early  settlement  of  our  account  will  be  acceded  to  by  me;  whatever 
balance  may  be  dne  by  yonr  institution,  will  of  course  bear  interest 
from  the  demand.    Tonrs  very  respectfuUy, 

R.  H.  Brookes,  Cashier  Planters  Bank 

of  Prince  George's  Connty. 
Upper  Mariborough,  March  20,  1829. 
Dear  Sir,— Lest  I  shonid  be  considered  culpable  in  respect  to  a 
late  transaction  between  you  and  this  bank,  I  beg  yon  to  be  assured 
that  I  have  been  kept  in  the  dark  until  a  few  days  ago,  or  your  debt 
would  have  been  paid  before  this.  Conduct  in  the  officer  of  a  bank 
so  reprehensible,  and  so  calculated  to  destroy  tbe  credit  of  the  bank, 
I  could  not  forbear  to  communicate  to  tbe  board,  and  I  am  directed 
to  have  yonr  claim  paid  immediately,  and  which  yon  may  calculate 
will  be  done  in  a  few  days  by  express,  if  no  snitable  opportunity 
should  occur.  Mr.  Tyler  has  been  seriously  indisposed  all  the  week, 
and  is  still  nnable  to  do  business. 

I  am,  respectfully,  sir,  you  ob't  servt, 
J.  B.  MACiBTTDBB,  President  Planters  Bank. 
Planters  Bank  of  Prince  George's  County, 
Mr.  JAS.  L.  McKenna,  30th  November,  1832. 

Dear  Sir, — Your  favor  of  this  date  by  Mr.  Larmour  is  this  moment 
handed  to  me.    I  will  submit  tbe  letter  and  its  enclosure  to  the 
president  and  director  of  this  bank  at  their  next  meeting. 
Bespectfully,  dear  sir,  your  ob't  serv't, 

J.  Bbookes,  Cashier. 
Planters  Bank  of  Prince  George's  County, 
Mr.  jAS.  L.  McKbhna,  5th  July,  1833. 

Dear  Sir, — Yonr  esteemed  favor  of  tbe  2nd  iust.  is  this  day  re- 
ceived, referring  me  to  your  letter  of  30th  November  last,  reqaesttng 


PLANTERS  BANK  vs.  BANK  OF  ALEX.— 10  G.  &  J.  227 

a  remittance  of  a  balance,  and  acknowledging  receipt  of  my  reply, 
in  which  I  promised  to  submit  your  letter  to  the  board  of  directors 
of  this  institution  at  their  next  meeting,  *  and  complaining  q^^^ 
that  this  has  not  been  done,  and  of  my  silence.  I  now  have  ^^^ 
to  state,  sir,  that  the  subject  of  your  letter  has  been  repeatedly 
mentioned  to  the  board,  and  1  am  instructed  to  say,  that  the  state- 
ment exhibited  by  yon  does  not  accord  with  our  books,  and  that  we 
have  no  evidence  of  any  admission  on  our  part.  I  am  directed  to 
pay  such  balance  as  our  books  shew  to  be  due,  which  I  find  to  be 
two  hundred  and  ninety-eight  dollars,  fifty-six  cents. 

Bespectfnlly,  dear  sir,  your  obed't  serv't, 

J.  Brookes,  Cashier. 

Planters  Bank  of  Prince  George's  County, 
Mr.  Jas.  L.  McKenna,  22nd  November,  1833. 

Dear  Sir, — The  papers  handed  me  by  you  in  Alexandria,  referring 
to  the  unsettled  account  between  the  Bank  of  Alexandria  and  this 
bank,  were  submitted  to  the  board  of  directors  this  day,  and  the 
annexed  resolution  is  their  determination.  I  will  be  in  Alexandria 
in  the  course  of  the  next  week,  and  will  return  the  papers  handed 
me.    Most  respectfully,  dear  sir,  your  ob't  serv't, 

J.  Bbookes,  Cashier. 

Plantera  Bank  of  Prince  George's  County, 

22nd  November,  1833. 
Resolved  by  the  Board  of  Directors  of  this  Institutiorty  That  the 
cashier  of  this  bank  be  and  he  is  hereby  authorized  to  pay  to  the 
Bank  of  Alexandria  two  hundred  and  ninety-eight  dollars  and  fifty- 
six  cents,  the  amount  appearing  to  be  due  to  that  institution  by  the 
books  of  this  bank,  and  that  the  cashier  be  instructed  to  inform  said 
bank  no  larger  sum  will  be  paid  by  this  institution. 
True  extract  from  the  minutes  of  proceedings. 

J.  Bbookes,  Cashier. 

They  further  proved  by  Mr.  Hoffman,  the  cashier  of  the  plaintiffs, 
that  some  time  early  in  December,  in  the  year  1834,  he  called  oh  the 
cashier  of  the  defendants  for  the  purpose  of  having  a  settlement  of 
the  account  between  the  plaintiffs  and  defendants,  but  on  that  occa- 
sion the  cashier  of  the  defendants  *did  not  propose  to  open  q^^ 
the  accounts  for  the  purpose  of  examination,  though  he  stated  ^^^ 
that  if  the  plaintiffs  would  write  a  letter  on  the  subject  to  him  as  an 
individual,  he  would  have  no  objection  to  lay  it  before  the  president 
and  directors  of  the  defendants ;  and  the  plaintiffs  further  proved 
that,  from  the  year  1823  to  1828,  there  were  mutual  dealings  be- 
tween the  parties,  as  banking  institutions,  reciprocally  sending  and 
receiving  for  each  other  drafts  and  notes  for  collection.  And  there- 
upon the  defendants  to  maintain  the  issues  joined  on  their  part, 
proved  to  the  jury  by  John  Brookes,  their  present  cashier,  that  he 
was  appointed  their  cashier  in  February,  1832,  that  at  that  time  he 
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was  iofurined  by  the  president  and  directors  of  tbe  defendants  tbat 
the  three  items  of  claim  mentioned  in  tbe  plaintiff's  proof  were  dis- 
pnted  and  denied,  and  that  in  all  hiH  conrei-eations  from  that  time 
with  the  plaintiffs,  he,  as  inRtructed  by  the  def'eudant^,  infortued 
them  of  sHch  dispnte  and  denial.  That  lie  cannot  distinctly  re- 
member the  earliest  of  liin  con vereat ions  vith  the  plaiiitiBs,  but  be 
tbinks  some  of  them  were  shortly  after  his  appointment  as  cashier 
as  aforesaid.  And  the  said  defendants  t'nrtber  proved,  that  some 
time  in  Aagnst,  in  the  year  1829,  the  de(«udant«  as  a  banking  in- 
stitution suspended  cash  payments  and  discontinued  banking  opera- 
tions, and  that  the  fact  of  such  suspension  and  discontioaance  was 
known  to  the  plaintiffs  in  said  year  1839. 

The  defendatits  thereupon  prayed  the  Court  to  instruct  tbe  jnry  as 
follows : 

1st.  That  if  the  jury  find  from  the  evidence,  tbat  the  causes  of  action 
contained  in  tbe  plaintiff's  declaration  accrued  three  years  or  more 
before  tbe  issuing  of  tbe  original  writ  in  this  cause,  that  then  tbe 
plaintiff's  are  not  entitled  to  recover  upon  tbe  pleadings,  unless  tbe 
jnry  shall  Hod  from  the  evidence  tbat  there  has  been  within  tbe  said 
three  years  or  since,  an  Hckoowledgment  of  indebtedness  on  tbe  part 
of  the  defendants  of  the  claims  now  sought  to  be  recovered  against 
them  by  the  plaintiffs,  or  some  portion  of  it. 

2nd.  That  the  proofs  offered  by  the  plaintiffs  in  this  case,  con- 
_  sisting  of  the  letters  and  parol  evidence  before  mentioned, 

""*  *  is  not  sufficient  (although  believed  by  tbe  jury)  to  remove 
tbe  bar  of  the  Statute  of  Limitations,  and  consequently,  tbe  verdict 
of  tbe  jury,  on  tbe  issue  raised  by  the  plea  of  tbe  statute,  must  be 
for  the  defendants. 

3rd.  That  if  the  Jnry  lielieve  from  the  evidence,  tbat  tbe  defend- 
ants suspended  cash  paymenta  in  August,  182S,  and  discontinued 
banking  operations  in  that  year,  and  that  the  fact  of  such  suspen- 
sion and  discontinuance  was  known  to  tbe  plaintiffs  three  years  or 
more  before  the  institution  of  the  present  suit,  then  tbe  plea  of  limi- 
tations is  a  bar  to  tbe  action,  and  the  verdict  of  the  jnry  upon  the 
issue  on  tbat  plea  must  be  for  the  defendants,  unless  the  jury  shall 
find  tbat  within  the  three  years,  or  siucf,  the  defendants  have  made 
some  acknowledgment  of  indebtedness  (o  the  plaintiffs  of  tbe  claim 
now  sought  to  be  recovered,  or  some  part  of  it. 

4th.  That  under  the  circumstances  of  this  cause,  and  upon  the 
proof  before  mentioned,  tbe  denial  of  the  defendants  of  any  indebted- 
ness to  tbe  plaintiffs  was  not  essential  to  the  right  of  action  of  tbe 
plaintiffs,  and  tbat  consequently,  tlie  running  of  tbe  Statute  of  Limi- 
tations is  not  Buitpended  until  such  denial-  But  theConrt  (Stephex, 
C-  J.,  Key  and  Dorset,  A.  J-]  reluaed  to  give  the  three  first  of  tbe 
defendants'  prayers,  and  granted  the  last.  To  which  refusal  of  tbe 
Court  to  give  the  three  first  prayers,  tbe  defendants  by  their  counsel 
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excepted,  and  prayed  the  Court  to  sign  and  seal  this  biU  of  excep- 
tions, which  is  accordingly  done  on  this  12th  day  of  April,  1838. 

There  was  a  verdict  and  judgment  for  the  plaintiffs  below,  and 
the  defendants  thereupon  brought  the  appeal. 

The  cause  was  argued  before  Buchanan,  G.  J.,  Abohbb,  Dobssy, 
and  Chambers,  JJ. 
J.  Johnson  and  T.  0.  Frattj  for  the  appellants. 
Tuck  and  A.  C.  Magruder^  for  the  appellees. 

•  Dorset,  J.  delivered  the  opinion  of  the  Court.  The  Court's  ^  c  o 
rejection  of  the  defendant's  first  prayer  in  the  bill  of  exoep-  ^^^ 
tions,  is  attempted  to  be  sustained  on  the  ground  that  the  time, 
when  the  p]aintiff''8  cause  of  action  accrued,  is  a  matter  of  law 
dependent  on  facts,  and  ought  to  be  decided  by  the  Court,  and  not 
left  to  the  determination  of  the  jury.  We  do  not  think  that  the 
refusal  of  the  prayer  can  be  sustained  on  this  ground.  The  prayer 
is  not  to  be  understood,  as  asking  the  Court  to  leave  to  the  jury,  the 
decision  of  any  question  of  law  arising  upon  the  faets  proved,  but 
simply,  the  finding  of  those  facts,  which  in  the  absence  of  any  appli- 
cation to  the  Court  as  to  the  law  arising  thereon,  and  conceded  by 
the  parties  to  be  suflpcient  to  constitute  such  accruing  of  the  cause 
of  action.  The  Court  were  called  upon  in  this  respect  to  do  nothing 
more,  than  leave  to  the  finding  of  the  jury,  that  which  under  the 
issue  joined,  it  was  their  duty  to  find,  if  no  prayer  had  been  offered 
upon  the  subject.  It  surely  could  not  have  been  error  in  the  Court, 
in  submitting,  as  they  did,  the  issue  in  fact  to  the  jury  in  the  very 
terms  which  it  had  been  joined. 

It  is  further  insisted,  that  the  first  prayer  ought  to  have  been 
rejected,  because  it  required  of  the  Court  to  leave  to  the  jury  the 
finding  of  whether  there  had  been  within  three  years  since  the 
accrual  of  the  right  of  action  an  acknowledgment  of  indebtedness 
on  the  part  of  the  defendants  of  the  claims  now  sought  to  be  re- 
covered against  them,  or  some  portion  of  it,  on  the  ground,  that 
what  is  an  acknowledgment  of  such  claims  sufficient  to  take  the 
case  out  of  the  Statute  of  Limitations,  is  a  question  of  law,  and  not 
of  fact.  The  rejection  of  the  prayer  cannot  be  supported  on  this 
suggestion.  The  prayer  in  this  qualification  of  it,  did  not  require 
the  Court  to  instruct  the  jury  to  find,  whether  there  had  been  within 
three  years,  such  an  acknowledgment  of  indebtedness,  as  would  take 
the  case  without  the  statute ;  but  simply  to  find  the  isolated  matter 
of  fact,  whether  there  had  been  within  that  period,  any  acknowledg- 
ment of  indebtedness  on  account  of  the  claims  of  the  plaintiff.  With 
such  an  instruction  the  plaintiffs  had  no  cause  to  *  be  dis-  q K>i 
satisfied.  It  placed  their  rights  in  a  more  favorable  aspect  «'^'* 
before  the  jury,  than  they  were  entitled  to.  It  left  the  jury  at  liberty 
to  find  a  verdict  for  the  plaintiffs,  not  only  if  they  found  such  ikcts 
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as  in  contemplation  ot  law,  would  huve  entitled  the  plaintiffs  to  it; 
bat  it  io  tact  was  an  instruction  to  tbe  jnry,  that  they  might  find  for 
tbe  plaintiffs,  ir  they  Tonnd  within  the  specified  period  any  ncknow- 
ledgment  by  tbe  defendant  of  indebtedness  for  tbe  plaintiffs'  claims, 
no  matter  whetber  in  the  eye  of  the  law,  sach  acknowledgment  wonld 
have  removed  tbe  statutory  bsr  or  not.  To  the  granting  at  the 
instance  of  the  defendants  the  prayer  now  nnder  consideration,  we 
think  neitber  the  Court  nor  the  plaintiffs  had  any  right  to  object 
upon  cither  of  the  aforementioned  groanda. 

The  plaintiffs  also  insist,  that  this  prayer  ought  not  to  have  been 
granted  by  the  Court,  because  the  Act  of  1829,  ch.  <jl,  by  its  [>n}n- 
siouB,  suspended  their  right  of  action  until  tbe  happening  of  contin- 
geuciea  which  are  not  shewn  to  have  accrued  three  years  before  the 
commencement  of  the  present  snit:  and  conceding  that  this  Act  of 
Assembly,  worked  no  sncb  suspension,  yet  that  connecting  it  with 
the  evidence  contained  in  the  bill  of  exceptions,  there  was  testimony 
legally  sufficient' to  have  been  left  to  tbe  jnry,  to  bave  warranted 
tbem  ii;  finding,  that  nn  agreement  was  entered  into  by  the  plain- 
tiffs and  defendant,  tbHt  tbe  former  would  snspend  the  collection  of 
their  claim,  until  the  latter  made  default  in  its  payment,  according  . 
to  the  provisions  of  the  Act  of  1829. 

To  this  matter  in  avoidance  of  the  defendant's  plea  of  limitations, 
it  has  been  insisted,  first,  that  the  Act  of  1829,  is  a  private  law,  and 
as  sacli,  not  being  made  a  part  of  the  proof  in  the  cause,  this  Court 
cannot  look  out  of  tbe  record  to  take  cognizance  thereof.  Tbe  Act 
of  1817,  cb.  61,  chartering  the  Planters  Bank  of  Prince  George's 
CoDDty,  is  admitted  to  be  a  public  law ;  but  on  the  part  of  tbe  plain- 
tiffs it  is  urged  that,  the  Act  of  1829,  in  repealing  those  sections  of 
the  Act  of  1817,  which  gave  it  to  the  efficacy  of  a  public  law,  thereby 
itself  become  a  private  law.  The  effect  of  this  strange  doctrine  is, 
that  the  Court  is  bound  judicially  to  know  the  enactmenbi  of 
355  •  t|j£  Act  of  1817,  but  it  is  not  permitted  to  take  judicial  cogni- 
zance of  the  Act  of  1829,  which  repeals  all  those  parts  of  the  Act  of 
1817,  which  gave  to  it  its  public  character.  For  repudiating  such 
a  principle,  it  is  not  necessary  to  use  argument,  or  cite  authority. 
Was  there  evidence  legally  sufficient  to  be  left  to  tbe  jary,  to  aotbor- 
ize  their  finding  that,  an  agreement  was  entered  into  between  the 
plaintiffs  and  defendant,  (as  contended  for  by  the  former)  lor  tbe 
suspennion  of  the  payment  of  the  claim  preferred  against  Prince 
George's  County  Bank  is  the  next  question  to  be  examined.  We 
are  clearly  of  opinion  that,  thei-e  was  Dot  a  word  of  direct  proof  of 
such  a  fact;  the  record  exhibits  not  a  particle,  and  such  nn  infer- 
ence, so  far  from  being  Hiistaiued,  is  rei)elled  by  all  the  testimony  in 
the  cause;  as  well  the  written  as  the  oral  evidence  demonstrates  that, 
the  claim  of  the  plaintifl's  wiisnlwaya  disputed  by  the  defendant,  tind 
that  the  parties  never  came  to  any  agreement  on  the  subject  of  its 
liquidation.    Did  the  Art  of  1829  suspend  the  right  of  the  plaintiffs 
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to  an  immediate  prosecution  for  the  recovery  of  their  claim,  is  the 
next  sabject  for  inquiry.  If  the  pleadings  in  the  caase  were  such 
as  to  present  that  question,  and  if  the  charter  of  the  Prince  George's 
Goanty  Bank,  was  under  its  34th  section  by  the  suspension  of  specie 
payments  ipso  facto  null  and  void ;  without  the  institution  of  any 
judicial  enquiry  upon  the  subject,  then  we  think,  the  plaintiffs  were 
contiolled  in  the  prosecution  of  their  claim,  by  the  terms  and  condi- 
tions prescribed  in  the  Act  of  Assembly,  and  that  upon  the  proofs 
now  in  the  cause,  the  Statute  of  Limitations  would  not  be  a  bar  to 
their  claim.  If  the  charter  of  the  Planters  Bank  were  to  be  regarded 
as  a  nullity  in  1829,  the  bank  ceased  to  be  suable,  and  Courts  of  law 
furnished  no  remedy  by  which  its  property  could  be  reached  by  a 
•creditor,  in  seeking  the  payment  of  his  debts.  The  Legislature  in 
restoring  to  the  creditors  their  lost  rights,  had  the  power  of  making 
the  restoration  dependent  on  such  conditions  as  it  might  see  fit  to 
prescribe. 

But  the  plaintiffs  have  not  by  their  pleadings  placed  themselves  in 
an  attitude  to  be  saved  from  the  operation  of  the  Act  *  of  qca 
Limitations.  They  have  not  relied  upon  those  facts  and  cir-  «'^" 
Xinmstances  which  constitute  the  saving,  and  no  opportunity  being 
afforded  the  defendant  of  taking  issue  thereon,  he  is  not  to  be  sur- 
prised at  the  trial  by  proof  of -their  existence.  Another  impediment 
arrests  the  progress  of  the  plaintiffs  in  their  efforts  to  evade  the  Act 
of  Limitations.  The  forfeiture  of  the  charter  of  the  Planters  Bank, 
cannot  be  taken  advantage  of,  or  enforced  collaterally,  or  incident- 
ally, or  in  any  other  mode  than  by  a  direct  proceeding  for  that  pur- 
pose; so  that  it  may  have  an  opportunity  to  answer,  and  the  Gk)vern- 
meat  creating  the  corporation  can  alone  institute  such  a  proceeding, 
«ince  it  may  waive  a  broken  condition  of  a  compact  made  with  it,  as 
well  as  an  individual.  See  Angel  and  Ames  on  Corp.  510.  That  such 
a  forfeiture  must  be  judicially  established,  see  the  Canal  Co.  vs.  The 
Railroad  Co.  -i  O.  d  J,  1.  The  necessity  for  the  judicial  establish- 
ment of  such  forieiture,  is  not  avoided  in  this  case,  by  showing  that, 
the  stockholders  of  the  Planters  Bank  accepted  the  terms  and  con- 
ditions offered  them  by  the  Act  of  1829.  Of  such  acceptance,  no  tes- 
timony legally  sufScient  to  prove  it  was  offered  to  the  jury,  and  in 
the  absence  of  such  proof,  this  Act  of  Assembly  must  be  regarded  by 
the  Court  as  inoperative. 

The  Court's  refusal  to  grant  the  defendant's  first  prayer,  is  at- 
tempted to  be  sustained  on  another  ground.  It  is  alleged  that,  the  bill 
of  exceptions  shows  that  the  defendant's  appeal  is  taken  from  the 
Court's  refusal  to  grant  his  three  first  prayers,  and  that  if  any  one  of 
those  prayers  was  properly  rejected  by  the  Court,  their  judgment 
must  be  afiQrmed.  In  support  of  this  proposition  the  case  of  the 
Maryland  and  Phoenix  Insurance  Companies  vs.  Bathurst^  5  0.  d  J. 
159,  has  been  referred  to,  where  the  Court  of  Appeals  sanctioned  the 
judgment  of  the  County  Court,  in  rejecting  a  prayer  for  its  instruc- 
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tdoQ  to  tbe  jury,  that  tbe  plaintiff  was  Dot  eotitlecl  to  recoT«r,  if  the 
jar;  beheved  any  one  of  a  oamber  of  facts.  The  decisioo  of  the 
Connty  Gonrt  in  that  case  bears  no  analogy  to  that  made  in  the  case 
DOW  before  ue.  There  was  in  that  case,  bnt  one  prayer  made  to  the 
~m~  Court,  to  which  it  *  made  tbe  apt  and  appropriate  response. 
*'^'  It  decided  correctly  all  tbat  it  was  called  npoD  to  determine. 
Id  the  case  before  as,  three  separate  and  distinct  qaestious  were 
submitted  to  the  decision  of  the  Court,  od  each  of  which,  it  was  the 
design  of  tbe  party  raising  tbem,  that  tbe  Conrt  shoald  pass  its 
opinion,  tbe  decision  of  any  one  of  them  by  no  means  supersediog 
the  necessity  of  deciding  the  others.  The  County  Court  so  under- 
stood the  application  made  to  it,  and  decided  accordingly,  rejecting 
three  of  the  prayers,  and  granting  the  fourth.  The  jury  could  have 
understood  the  Court  do  otherwise,  than  as  refusing  to  grant  either 
of  tbe  three  first  prayers,  and  under  that  anderstandiug  their  verdict 
was  rendered.  We  must  therefore  regard  tbe  refusal  appealed  from, 
in  tbe  same  light,  as  if  each  question  raised  had  been  separately  de- 
termined, and  formed  tbe  sabject  of  an  indepetident  bill  of  excep- 
tions. 

It  follows  from  tbe  views  we  have  expressed  in  this  case,  tbat  tbe 
Goanty  Court  in  our  opinion  erred  in  refusing  tbe  first  instruction 
prayed  for  by  the  defendaut.  And  for  tbe  same  reasons  we  think 
they  committed  a  similar  error  in  their  refusal  of  tbe  defendant's 
third  instructions. 

Tbe  second  instruction  we  think  was  properly  refused  by  the  Court 
It  wrested  from  the  consideration  of  the  jury,  a  fact  which  tbey  were 
Decessarily  required  to  decide,  and  for  the  finding  of  which  fact,  we 
tbiuk  there  was  testimony  legally  sufficient  to  have  been  left  to  the 
jury.  The  Court  was  required  to  instruct  the  jury,  that  the  proof 
offered  by  the  plaintiffs,  consisting  of  tbe  letters  and  parol  evidence 
detailed  in  the  bill  of  exceptions,  (although  believed  by  the  jury)  was 
Dot  snfficicDt  to  remove  the  bar  of  tbe  Statute  of  Limitations.  Be- 
fore such  a  requisition  could  have  been  complied  with  by  the  Conrt,  it 
must  decide  the  matter  of  fact,  that  tbe  balance  of  two  hundred  and 
Dinety-eight  dollars  aod  flft>-six  cents,  admitted  by  the  defendant, 
by  tbe  letter  of  its  cashier  of  the  6th  of  July,  1833,  to  be  then  due  to 
the  plaintiffs,  formed  no  part  of  the  claim  for  which  tbe  present 
action  was  brought.  Under  tbe  proofs  and  circumstaoces  of  this 
cause,  such  a  decision  tbe  Court  were  incompetent  to  make.  There 
were  circumstances  '  in  tbe  evidence  belore  them,  from  which 
"'•''  either  of  two  opposite  couclusions  as  to  the  fact  might  have 
been  legitimately -drawn  by  tbe  jury.  It  was  therefore  a  subject 
witbin  their  exclusive  cognizance,  and  the  effort  to  withdraw  it  from 
their  consideration  was  rightfully  rejected  by  tbe  Court. 

We  concur  with  tbe  Court  below  in  this  refusal  of  tbe  appellant's 
second  prayer,  bnt  dissent  from  their  refusal  of  the  first  aud  third, 
aud  therefore  reverse  their  judgmeut. 

Judgment  reversed,  and  procedendo  aicarded. 
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Sasitjel  Fowleb  vs.  Samuel  P.  Lee.— Jane,  1839. 

A  judgment  by  default  against  a  sheriff,  under  the  Act  of  1794,  oh.  54, 
860.  1,  is  equally  valid  with  a  judgment  on  verdict. 

If  the  debtor  obtains  an  injunction  to  stay  proceedings  upon  the  judgment 
against  him,  after  a  judgment  by  default  against  the  sheriff  has  been 
entered,  for  not  returning  an  execution  issued  upon  such  judgment, 
that  circumstance  does  not  per  se^  entitle  the  sheriff  to  the  same  relief. 

A  Ck>urt  of  equity  will  not  arrest  the  judgment  against  the  sheriff,  unless  it 
appears  that  it  would  be  unjust  and  unconscientious  to  enforce  it,  and 
whether  that  be  so  or  not,  depends  upon  the  facts  set  forth  in  his  bill. 

And  the  Court,  upon  an  applicatipn  for  an  injunction  by  the  sheriff,  may 
look  at  the  grounds  upon  which  the  injunction  obtained  by  the  debtor 
rests. 

The  return  of  a  writ  ''\cep% ''  by  the  sheriff,  without  having  served  it,  does 
not  necessarily  amount  to  fraud,  and  though  liable  to  damages  for  such 
official  misconduct  to  the  jMirty  grieved,  a  judgment  founded  on  such 
return,  is  not,  for  that  reason  alone,  to  be  det  aside. 

Nor  is  a  judgment  liable  to  impeachment,  solely  upon  the  ground  that  an 
attorney,  without  instructions,  has  entered  a  voluntary  appearance  upon 
a  return  by  the  sheriff  of  ^'''non  est ''  and  confessed  the  judgment,  though 
for  acting  without  authority  he  is  responsible  to  his  principal,  (a) 

Courts  of  Chancery  do  not  lightly  interfere  with  judgments  at  law.  They 
interpose  only  to  prevent  fraud,  or  to  relieve  against  substantial  injury, 
or  gross  injustice,  and  never  merely  for  the  correction  of  informalities, 
or  irregularities  in  legal  or  judicial  proceedings,  [b) 

To  obtain  an  injunction  against  a  judgment,  upon  the  ground  that  the  de- 
fendant cannot  safely  pay  it,  he  should  file  a  bill  of  interpleader  against 
the  parties  appearing  to  be  entitled,  and  pay  the  money  into  Court,  to  be 
held  for  the  benefit  of  the  party  showing  himself  to  be  entitled. 

•  Appeal  from  the  Court  of  Chancery.  The  bill  in  this  qro 
cause  was  filed  in  January,  1839,  by  Samuel  Fowler,  alleging  •'^•^ 
that,  at  October  Term,  1837,  of  Prince  George's  County  Court,  a  judg- 
ment at  law  was  obtained  by  the  executors  of  James  Fitzgerald,  for 
the  use  of  Samuel  P.  Lee,  against  George  Semmes,  which  would  ap- 
pear as  well  by  a  short  copy  thereof  exhibited  with  this,  as  also  by 
reference  to  a  suit  depending  in  equity,  between  the  said  Semmes 
and  the  appellee  in  this  cause.  That  upon  the  judgment  against 
Semmes,  a  writ  of  fieri  facias  was  issued  thereon,  directed  to  the  ap- 
pellant, then  high  sheriff  of  Prince  George's  County :  that  at  October 
Term,  1838,  tie  appellant  Fowler  was  laid  under  a  rule  to  return  said 


(a)  Cited  in  McCauley  vs.  State,  21  Md.  569.  See  Munnikhuyson  vs.  Dor- 
sett,  2  H.  cfe  G.  278,  note  (a.) 

(6)  Approved  in  Windwart  vs.  AUen^  18  Md.  200;  Gardner  vs.  Jenkins,  14 
Md.  61;  Boyd  vs.  Canal  Co.  17  Md.  211;  Chappdl  vs.  Cox,  18  Md.  519;  Huston 
VB.  Ditto,  20  Md.  825;  LUtle  vs.  Price,  1  Md.  Oh.  187.  See  also  Gott  vs.  Carr, 
6  Q.  &  J.  208,  note  (b) ;  Lewis  vs.  Levy,  16  Md.  85:  WeUs  vs.  Scotten,  59  Md.  72. 
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writ  oi'fi./a,,  aud  at  the  same  term  a  jadgment  by  default  was  ob- 
taiaed  against  him :  that  sometime  in  November,  1838,  tbe  aforesaid 
George  Semmes  filed  thebill  agaiust  the  said  Samuel  P.  Lee,  referred  to 
as  before  as  a  part  oC  this  bill,  in  which  he  prayed  that,  the  said  Samuel 
P.  Lee  might  be  ei^oined  from  eofbrcing  tbe  payment  of  the  said 
judgment  of  Fitzgerald's  executors  for  his  use  against  him  the  said 
Semmes:  that  an  injunction  was  granted  as  prayed,  by  whicb  tbe 
complainant  Fowler,  as  sheriff  aforesaid,  was  enjoined  and  prohib- 
ited from  making  the  money  on  the  writ  oi  fieri  facias  aforesaid ;  the 
non-retuni  of  which  was  the  ground  of  the  jadgment  of  default  against 
him  as  before  mentioned  :  that  the  law  term  of  the  October  Term  of 
Prince  George's  Conntj'  Court,  1838,  was  adjourned  over  to  the  first 
Monday  of  April,  1839,  which  deprived  him  of  the  power  of  having 
tbe  said  judgment  by  default  atrickeuout;  that  it  would  be  mani- 
festly inequitable  that  the  plaintifi'  at  law  should  have  execution 
sgaiuBt  the  complaluaut,  whilst  the  injunction  granted  to  stay  pro- 
ceedings upon  the  judgment  at  law  remains  in  force;  and  that  he  is 
informed  and  believes  that,  the  said  Samuel  P.  Lee  intends  issuing 
an  execution  on  the  said  judgment  of  default,  although  the  complain- 
ant Fowler  is  prohibited  by  the  said  injunction  from  making  the 
money  on  the  fi.  fa.  aforesaid,  and  although  the  said  8.  P.  Lee  would 
be  unable  to  give  to  the  complainant,  if  he  '  were  coerced  to 
pay  the  said  judgment  by  default,  an  available  aesignmeDt  of 
tbe  judgment  against  the  said  Semmes;  which  the  complainant 
alleges  he  is  entitled  t«.  Prayer  for  an  injunction,  forbidding  execu- 
tion on  the  said  judgment  by  default,  so  long  as  the  injunction  on 
the  original  jadgment  remains ;  and  for  subpcena,  &c. 

The  bill  in  this  cause  was  filed  on  tbeequity  sideof  Prince  George's 
County  Court ;  where  0.  Dorset,  A.  J.  ordered  the  iqjnnction  to 
issue  on  bond  being  filed,  which  was  done. 

The  defendant  then  prayed  that  the  cause  might  be  transmitted  to 
the  Court  of  Chancery,  and  the  cause  was  dnly  transmitted  to  the 
Court  of  Chancery,  where  a  transcript  of  the  record  in  the  case  of 
Semmeg  vs.  Lee,  in  which  an  injuuctiou  had  been  obtained  on  tbe 
original  judgment,  was  also  filed. 

On  the  30tb  April,  1839,  the  Chancellor  [Bland]  on  the  motion  of 
the  defendant  Lee  dissolved  tbe  JDJunction,  and  the  plaintiff  subse- 
quently petitioned  the  honorable  John  Stephen,  one  of  the  Judges 
of  the  Court  of  Appeals,  under  the  Act  of  1832,  ch.  197,  to  allow  him 
an  appeal  from  the  dissolution,  which  being  granted,  he  prosecut«d 
the  present  appeal. 

The  cause  was  argued  before  Buohanan,  C.  J.,  AECHEB,  Dob- 
set,  Chambebs,  and  SPENCE,  JJ. 

Alej:and£r,  for  the  appellant,  cited,  2  Tidd,  1337 ;  Taswell  vs.  SUme, 
4  Bwrr.  2454;  4  Term.  642;  1  Fes.  25;  Stone  vs.  Tuffin,  Ambler,  32; 
2  Dick.  649 ;  IC  Ves.  141 ;  17  Fes.  385 :  3  Merr.  234. 
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C,  C,  Magruder  and  J,  Johnson,  for  the  appellee,  cited  1794,  ch.  54; 
DiUjf  cfc  HeekroUe  vs.  Barnard,  8  6.  cfc  J.  171, 187;  6  Band.  110;  1 
Chit  Flea.  386. 

DoBSEY,  J.  delivered  the  opinion  of  the  Court.  The  provisions  of 
the  Act  of  1794,  ch.  54,  sec  1,  are  so  explicit,  as  to  leave  no  room  for 
doabt  or  specalation  as  to  the  character  and  efficacy  of  a  judgment 
by  default,  rendered  against  •  a  sheriff  for  not  returning  an  ^^- 
execQtion  within  the  time  limited  by  rule  of  Court  for  that  •*"* 
purpose.  In  the  language  of  the  Act  of  Assembly,  it  shall  have  the 
same  effect,  operation,  and  validity,  as  any  judgment  rendered  upon 
any  verdict  of  a  jury.  Suppose  that,  in  this  case,  instead  of  a  judg- 
ment by  default,  it  had  been  a  judgment  rendered  on  the  verdict  of 
a  jury,  in  a  sdit  brought  against  the  sheriff  for  neglect  of  duty  in  not 
returning  the  execution ;  would  it  follow  as  a  necessary  consequence 
(as  it  has  been  insisted)  that  if  an  injunction  should  subsequently  be 
obtained  by  the  debtor  against  the  sheriff  and  judgment  creditor, 
that  the  judgment  against  the  sheriff'  must,  also,  be  enjoined,  and 
that  in  awarding  an  injunction  on  the  judgment  against  the  sheriff, 
you  are  not  permitted  to  examine  into  the  causes,  the  sufficiency  or 
insufficiency  of  the  grounds,  on  which  the  debtor  obtained  the  lirst 
injunction. 

A  proposition  so  broad,  and  inconsistent  with  the  design  of  the 
Act  of  Assembly,  cannot  be  sustained.  If  it  were,  it  would  follow, 
that  if  the  basis  of  the  debtor's  injunction  were  wholly  insufficient 
to  have  justified  its  issue,  and  could  by  no  possibility  be,  in  equity, 
a  ground  for  impairing  the  efficacy  of  the  judgment  against  the 
sheriff*;  nay,  if  it  were  even  the  receipt  of  the  amount  of  the  execu- 
tion by  the  sheriff'  himself,  the  judgment  against  the  sheriff'  must 
notwithstanding  be  enjoined,  and  continue  so  enjoined,  as  long  as 
the  original  injunction  remained  in  force,  even  though  it  were  made 
perpetual,  upon  the  very  ground  that  the  sheriff'  had  received  under 
the  execution  the  whole  amount  for  which  the  creditor  had  obtained 
a  judgment  against  him.  If  you  cannot  look  into  the  debtor's  bill  to 
see  the  ground  upon  which  the  original  injunction  issued,  so  neither 
can  you  look  into  it,  to  see  the  ground  upon  which  it  has  been  per- 
petuated. We  do  not  think  that  the  proceedings  on  the  debtor's 
hill  can  work  that  estoppel,  or  have  that  conclusive  effect,  which  has 
been  ascribed  to  them,  as  between  the  parties  litigant  in  this  case. 
As  to  them,  they  are  res  inter  alios  acta,  open  to  examination,  and 
further  than  is  consistent  with  equity  and  conscience,  conclusive 
upon  none  of  the  rights  of  the  parties  in  this  cause. 

•  A  Court  of  equity  ought  not  to  arrest  the  execution  of  the  q #to 
judgment  against  the  sheriff;  unless  it  appears  that  it  would  •'"'• 
be  unjust  and  unconscientious  to  enforce  it.  Whether  it  be  so  or 
not,  depends  upon  the  facts  set  forth  in  the  appellant's  bill  of  com- 
plaint :  his  equity  must  be  shewn  by  his  bill,  or  he  is  entitled  to  no 


236  FOWLER  vs.  LEE.— 10  G.  &  J. 

reliei'.  His  liability  at  law  is  absolute  and  complete,  aod  the  legal 
rights  of  the  appellee  cannot  be  interfered  with,  nnleas  it  be  satisfac- 
torily shewn  that  Justice  and  conscience  deman<1  snch  interfereDce. 
The  enquiry  then  necessarily  presents  itself— what  are  the  grounds 
of  equity  eet  forth  in  the  debtor's  injunction  billT  He  admits  tbe 
execntion  of  the  single  bill,  on  which  judgment  was  rendered  agaiast 
him — does  not  even  intimate  that  any  portion  of  it  has  ever  been 
paid,  or  iu  any  manner  discharged,  or  make  any  statement  to  shew, 
that  either  at  law  or  in  equity,  he  should  be  exempt  from  his  obliga- 
tion to  pay  it.  Bnt  be  states  that,  iu  executing  the  single  bill, 
(which  is  joint  and  several)  he  was  the  security  of  one  George  Har- 
bin, who  gave  the  same  to  George  B.  and  John  Fitzgerald,  execu- 
tors of  Jane  Fitzgerald,  for  property  by  him  purchased  at  the  sale 
of  her  estate ;  that  George  K.  and  John  Fitzgerald  have  been  long 
since  dead,  without  having  iustitnted  any  legal  proceedings  od  said 
single  bill,  and  that  no  further  administratioa  has  been  granted  on 
the  estate  of  Jane  Fitzgerald ;  that  no  suit  was  ever  iustitnted  on 
the  single  bill  against  said  Harbin.  That  sometime  after  the  death 
of  the  said  executots,  Samuel  Philip  Lee,  one  of  the  heirs  and  legal 
representatives  of  said  Jane  Fitzgerald,  having  obtained  possession 
of  said  single  bill,  instituted  suit  thereon  in  Prince  George's  Ck>onty 
Court  against  Semmes  the  debtor,  aud  obtained  judgment  against 
bim  ;  that  he  had  no  knowledge  of  the  said  snit  until  judgment  was 
rendered  against  him.  '-That  he  was  never  served  with  any  process 
by  the  sheriff  of  Prince  George's  County,  or  either  of  his  depoties, 
commanding  him  to  appear  aud  defend  said  suit,  in  conseqaence 
whereof  judgment  was  obtained  against  him  by  means  of  frand  and 
surprise."  These  are  the  facts  iu  Semmes'  bill,  upon  which  be  calls 
*!«*»  "I**""  P"''*'®  George's  County  Court  •  perpetually  to  enjoin 
*"**'  the  judgment  rendered  against  him.  Tis  true  he  asserts,  as 
an  iuference,  that  the  Judgment  against  him  was  obtained  by  fraud 
and  surprise,  because  no  process  was  served  upon  bim,  commanding 
him  to  appear  aud  defend  the  suit;  but  such  an  inference  is  not  the 
necessary  result  of  the  facts  from  which  he  has  deduced  it.  The 
copy  of  the  judgment  which  he  has  exhibited,  shews,  either  that  he 
appeared  to  the  suit  in  proper  person,  or  by  attorney,  as  tbe  judg- 
ment was  rendered  by  confession  or  by  default.  It  does  not  allege 
that  there  was  any  frnndulent  conceit  or  combination  between  Lee 
and  the  sheriff,  and  the  attorney  (if  any)  who  appeared  for  htm  in 
Prince  George's  County  Court.  The  sheriff  may  have  returned  the 
writ,  cepi,  though  never  served,  without  being  guilty  of  fraud.  If 
so.  he  is  liable  in  damages  for  bis  false  return  to  the  party  aggrieved, 
but  such  official  mii«couduct  of  itself,  alone,  forms  no  ground  for  set- 
ting aside  the  judgment  in  the  cause.  An  attorney  may,  without 
iustmctious,  have  eutered  a  voluntary  appearauce  upon  a  non  est,  or 
appeared  to  a  writ  thus  returned  by  a  sheriff,  and  confessed  a  judg- 
ment without  being  guilty  of  fraud,  or  solely,  on  the  ground  of  such 
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misconduct,  sabjecting  the  jadgment  to  impeachment  in  a  Gonrt  of 
equity.  If  the  attorney  has  acted  without  authority,  he  is  answera- 
ble to  his  principal  for  the  consequence  of  his  acts.  It  is  not  alleged 
that  by  reason  of  the  rendition  of  this  judgment,  Semmes  has  been 
rendered  liable  for  the  payment  of  a  debt  which,  ex  aequo  and  bono^ 
he  is  not  bound  to  pay ;  that  he  was  deprived  of  an  opportunity  of 
making  a  meritorious  defence  to  the  action,  which  he  would  have 
made  if  apprised  of  its  pendency ;  or  that  if  the  judgment  were  now 
opened,  that  he  has  any  such  defence  to  make. 

Coart-s  of  Chancery*  do  not  lightly  interfere  with  judgments  at  law. 
It  is  only  for  the  prevention  of  fraud,  or  to  relieve  from  substantial 
injury  or  gross  injustice,  that  its  high  and  extraordinary  power  of 
interference  by  injunction  is  ever  resorted  to.  It  is  never  exerted 
merely  for  the  correction  of  informalities  or  irregularities  in  legal  or 
judicial  proceedings.  He  who  seeks  to  avail  himself  of  such  defects, 
must  prosecute  his  *  remedies  at  law ;  from  a  Court  of  equity  om^ 
he  can  receive  no  countenance.  A  Court  of  Chancery,  too,  •*"* 
looks  well  to  the  consequences  of  its  acts,  and  the  case  must  indeed 
be  a  strong  one,  which  would  induce  it  to  nullify  a  judgment  at  law, 
and  thus,  as  here,  put  it  in  the  power  of  a  debtor  to  plead  the  Sta- 
tute of  Limitations  to  a  debt  which  he  does  not  deny  to  be  justly 
due. 

But  suppose  a  Court  of  equity  would  relieve  against  a  judgment 
rendered  under  the  circumstances  before  mentioned;  upon  what 
terms  would  relief  be  granted.  ''He  who  seeks  equity  must  do 
equity,"  is  a  maxim  almost  as  old  as  the  tribunal  to  which  it  applies. 
To  obtain  relief  by  injunction  against  this  judgment,  Semmes  should 
by  his  bill  have  offered  to  do  equity,  by  paying  into  Court  the  debt 
which,  by  his  own  statements,  he  had  shewn  himself  in  honor  and 
in  conscience  under  an  obligation  to  pay.  It  may  be  said  that 
Semmes  could  not  safely  have  paid  the  debt  for  which  the  judgment 
was  rendered — that  he  might  again  be  compelled  to  pay  the  same 
debt  to  the  legal  representatives  of  George  E.  or  John  Fitzgerald. 
If  such  was  his  apprehension,  he  has  not  relied  on  it  as  a  ground  of 
relief;  and  if  he  had,  it  was  his  duty  to  have  filed  a  bill  of  inter- 
pleader against  such  representatives  and  the  appellee,  and  paid  the 
debt  into  Court,  to  be  held  for  the  benefit  of  the  party  shewing  his 
right  to  receive  it. 

It  appearing  to  us,  therefore,  that  there  was  no  foundation  for 
issuing  the  injunction  on  Semmes'  bill ;  and  that  there  is  nothing 
against  conscience  and  equity  in  enforcing  the  judgment  against  the 
appellant,  rendered  under  the  Act  of  1794,  ch.  54,  we  think  the 
Chancellor  was  right  in  dissolving  the  injunction  issued  in  this  case 
by  the  County  Court,  and  therefore  affirm  his  order  passed  for  that 
purpose.  Order  affirmed. 
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365    'Tbe  State  of  Mabyland  r«.  Muepht  aiid  Thompsom. 
June,  1S39. 

If  a  party  who  has  recognized  to  appear  to  answer  to  au  indictnieDt.  appears 
accordingly,  and  in  discharged  by  the  judgment  of  tbe  Court  without 
day,  and  that  judgment  is  revereed  upon  a  writ  of  error,  and  the  record 
remanded  with  directions  to  proceed  with  the  prosecution,  the  recogniz* 
ance  cannot  be  forfeited,  if  the  party  fails  to  re-appear  to  answer  to  the 
indictment,  (a) 


Appeal  rroin  Aduu  Aruodel  County  Court.  lu  tbis  case  tbe  ap- 
pellee, J.  J>.  Murpby,  nt  February  Term,  1837,  had  beeu  iudicled  ia 
Baltimore  City  Court  for  a  mistlemeaDor  under  tbe  Act  to  prevent 
gaming.  Upon  his  suggestion  and  aEQdavit,  tbe  cause  was  trans- 
mitted to  Anne  Arundel  County  Court  for  trial,  the  traverser  and 
tbe  other  appellee,  Joseph  B.  Thompson,  entering  into  the  (olloving 
recognizance : 

"And  thereupon  the  said  Jesse  D.  Murphy  acknowledges  btmsell' 
to  owe  and  stand  justly  indebted  unto  the  State  of  Maryland  in  tbe 
sum  of  ¥2,000  current  money,  and  Joseph  B.  Thompson,  also  present 
here  in  Court,  and  who  is  by  the  Oourt  here  deemed  good  and  suffi- 
cient, in  like  manner  acknowledges  himself  to  owe  and  stand  justly 
indebted  to  the  State  of  Maryland  in  the  sum  of  92,000  current 
money,  which  said  sums  of  money  they  and  each  of  them  acknow- 
ledge, ishall  be  made  and  levied  of  their  bodies,  goods  and  chattels, 
lands  and  tenements,  to  and  for  the  use  of  the  State  of  Maryland, 
in  case  the  said  J.  D.  M.  shall  uot  make  his  personal  appearance  be- 
fore Atine  Arundel  County  Court,  to  be  held  at  the  City  of  Annapo- 
lis on  the  fourth  Monday  of  October  next,  to  answer  tbe  charge 
aforoNaid,  and  shall  not  depart  tbe  said  Court  without  the  leave 
theretif." 

At  tbe  October  Term  of  Anne  Arundel  County  Court  tbe  traverser 
appeared,  and  demurred  generally  to  the  indictment,  in  which  de- 
murrer the  State  joined,  and  tlie  Couuty  Court  adjudged  that  the 
said  Jesse  D.  Murphy  be  dismissed  and  discharged  of  the  said  in- 
dictment, and  that  he  go  thereof  without  day. 

From  this  judgment  the  State  sued  out  a  writ  of  error  from 
3dd  •  Chancery,  and  brought  the  cause  to  tbe  Court  of  Appeals, 
where,  at  December  Term,  1838,  tbe  judgment  of  the  County  Court 
wai«  reversed ;  and  the  State  adjudged  to  be  restored  to  all  things 
which  by  reason  of  said  judgment  she  hath  lost,  and  the  cause  was 
remanded  to  tbe  County  Court  with  directions  to  proceed  in  tbe  pros- 
ecution aforesaid,  and  to  a  trial  thereof  in  the  same  manner  as  if  no 


(a)  Cited  in  State  -ve.  Manly.  1  Md.  141. 
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jodgment  had  taken  place  or  any  writ  of  error  had  been  prose- 
cuted. 

The  record  being  sent  back  in  due  course  oi*  law,  at  April  Term^ 
1839,  Boyle,  i>.  A.  0.  appeared  on  behalf  of  the  State.  '^  And  the 
said  Jesse  D.  Murphy  being  solemnly  called  to  come  into  Court,  ac- 
cording to  the  tenor  of  his  recognizance  aforesaid  comes  not,  but 
makes  default."  Thereupon  the  State  prays  that  the  recognizance 
aforesaid  of  the  said  Jesse  D.  Murphy  and  Joseph  B.  Thompson 
may  be  forfeited,  but  the  County  Court  [Dorset,  C.  J.,  Bbeweb, 
and  Wilkinson,  A.  J.]  overruled  the  motion,  and  adjudged  that 
they  be  discharged  from  their  said  recognizance. 

From  this  judgment  the  State  sued  out  another  writ  of  error. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Ab- 
CHEB,  Chambebs,  and  Spenge,  J. 
Z,  C.  Lee  and  BoyUy  J).  A.  6.,  for  the  State. 
C.  Il  Pitts  and  Olenn,  for  the  appellees. 

Bt  the  Coubt.  Judgment  affirmed. 


John  Mayhew  vs.  Mabtha  Ann  Sopeb.— June,  1839. 

Appeals  from  orders  and  decrees  of  the  Orphans'  Courts  must  be  taken 
within  thirty  days,  as  provided  by  the  Ist  section  of  the  Act  of  1818,  oh. 
204. 

A  bill  of  exceptions  cannot  be  taken  to  the  judgments  and  decrees  of  the 
Orphans'  Courts,  the  Statute  of  Westminster  only  applying  to  Courts  of 
comtkion  law.  (a) 

The  approval  of  a  testamentary  or  administration  bond,  may  be  evidenced 
by  an  endorsement  to  that  effect  upon  the  bond,  and  need  not  be,  by  an 
entry  uiK>n  the  minutes  of  the  Court;  such  being  shewn  to  be  the  usage. 

It  is  competent  for  the  Orphans'  Court  to  direct  that  if  an  administrator's 
bond  with  certain  securities  should  be  filed  with  the  Register,  that  the 
Register  should  endorse  it  as  approved  by  the  Court,  and  place  it  among 
the  records. 

•Appeal  from  the  Orphans'  Court  of  Prince  George's  q^,^ 
County.  Upon  the  18th  December,  1838,  Richard  H.  Mar-  *®  • 
shall  filed  his  petition  in  said  Court,  alleging  that  he  was  guardian 
of  Martha  Ann  Soper,  one  of  the  representatives  of  Mary  Ann 
Soper ;  that  letters  of  administration  had  been  granted  on  the  estate 
of  the  latter  to  one  John  Mayhew,  who  had  given  wholly  insufiQcient 
secority  for  the  administration  of  the  estate  committed  to  his  care; 
and  that  the  petitioner  as  guardian,  had  not  known  before  who  were 
the  securities  of  the  said  John  Mayhew,  or  he  should  have  objected 


(a)  Cited  in  Barth  vs.  Rosenfdd,  36  Md.   615;  McLaughlin  vs.  Bank^  7 
Howard,  227. 
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sooner  to  tbeir  snOBcieDcy.  Prayer,  that  tbe  said  Mavhew  may  be 
required  to  give  additional  secnrity,  and  in  the  interim  be  restrained 
ft<oiD  selling  or  disposiug  of  tbe  property  belongiug  to  tbe  estate 
aforesaid,  &c. 

Upon  this  petition  the  Orpbaos'  Coart  ordered  that,  tbe  said  John 
Maybew  give  additional  security  on  or  before  tbe  second  Tuesday  of 
January,  1839,  or  show  cause  to  the  tiontrary,  and  that  in  the  mean- 
time he  shall  dispose  of  no  property,  &c.  In  January  the  time  was 
enlarged  to  tbe  second  Tuesday  in  February,  and  tbe  Court  ordered 
"  that  tbe  said  John  Mayhew,  administrator  as  aforesaid,  give  addi- 
tional security  to  be  approved  by  this  Court,  on  or  before  the  second 
Tuesday  in  February  next,  and  in  default  thereof,  that  hia  adminis- 
tration  be  revoked." 

On  tbe  19th  February,  1839,  the  said  Martha  Ann  Soper  filed  her 
petition  in  said  Court,  referring  to  tbe  proceedings  aforesaid,  and 
then  alleged,  "  tbat  the  said  Maybew  failed  to  give  additional  secu- 
rity within  tbe  time  limited  by  said  order,  and  of  course  the  said 
letters  are  now  revoked  by  the  operation  thereof;  and  that  she  is 
DOW  of  full  age  to  administer  on  the  estate  of  her  said  mother,  and 
prays  that  administration  may  be  granted  to  her. 

This  petition  was  set  down  for  hearing  on  the  second  Tuesday  of 
March,  both  parties  beiug  present  in  Court,  and  on  the  19tb  March, 
1839,  it  was  ordered  by  tbe  Court,  tbat  letters  of  administration  on 
tbe  estate  of  Mary  Ann  Soper  be  committed  and  granted  to  tbe  peti- 
tioner Martha,  on  her  giving  bond  as  usual,  &c. 

'  Tbe  said  John  Maybew  thereupon  tendered  the  following 
SOS    ]ji||  Qf;  exceptions : 

At  tbe  trial  of  this  cause  tbe  defendant,  John  Maybew,  for  tbe 
purpose  of  showing  tbat  he  had  complied  with  the  order  of  tbe  late 
Orphans'  Court  (who  had  been  succeeded  by  the  present  Court,  and 
had  tendered  a  bond  with  sufficient  secnrity  in  compliance  with  said 
order  passed  on  tbe  Stb  day  of  January,  1839,)  and  that  the  same 
bad  been  approved  by  the  late  Court,  offered  in  evidence  the  bond 
executed  by  himself  and  two  securities,  which  was  endorsed  by  the 
register  "approved,"  on  the  13th  February,  1839,  and  which  had 
been  placed  on  the  records  of  the  Orphans'  Court.  On  the  back  of 
said  bond  was  thus  endorsed,  to  wit :  1839,  Mary  Ann  Soper,  herad- 
ditional  bond  of  security,  exhibited  13tb  February;  approv<Ml;  re- 
corded in  Liber  P.  C.  No.  I,  pnge  201.  He  then  proved  by  the  regis- 
ter that,  on  tbe  twelfth  of  February,  1839.  the  said  petition  of  M. 
Soper  requiring  additional  security  was  taken  up  for  consideration 
by  tbe  said  late  Court;  tbat  the  said  John  Maybew  stated  to  the 
Court  that,  one  of  his  securities,  Thomas  W.  Ball,  bad  not  attended 
for  the  purpose  of  executiug  tbe  said  bond,  as  be  promised  od  that 
day,  tbat  be  was  living  with  Thomas  Clagett  in  the  capacity  of  an 
overseer,  and  he  presumed  he  was  prevented  from  attending  in  con- 
sequence of  being  called  to  perform  some  duty  to  his  employer;  he 
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therefore  prayed  the  Court  to  adjourn  until  the  evening  of  the  same 
day,  by  which  time  he  hoped  the  said  security  would  arrive ;  that  the 
Court  upon  this  application  took  a  recess  until  about  3  or  4  o'clock 
in  the  evening,  and  met  at  the  attorney's  ofiBce  of  C.  0.  Magruder  in 
Upper  Marlborough,  convenient  to  the  court-house  in  the  same  village 
where  the  Court  holds  its  session ;  that  at  this  setting,  the  said  John 
Mayhew  presented  the  said  bond  executed  by  one  of  his  seci^ities, 
and  prayed  the  Court  to  pass  an  order  approving  the  said  bond, 
when  the  same  should  be  executed  by  the  said  Thomas  W.  Ball,  and 
to  direct  the  register  to  receive  the  said  bond  as  approved,  and  file 
the  same  when  executed  by  the  said  T.  W.  Ball ;  that  the  Court 
upon  this  application  heard  and  examined  the  evidence  offered  a^q 
♦  by  the  said  John  Mayhew,  as  to  the  suflBcieucy  of  the  said  •'^•^ 
secarities,  that  is,  the  said  William  Mayhew  who  had  executed  the 
bond  as  one  of  the  securities,  and  the  said  Thomas  W.  Ball,  and  that 
they  having  determined  the  said  persons  to  be  good  and  sufficient 
sureties  then  determined  to  approve  the  bond  when  executed  by  the 
said  Thomas  W.  Ball }  and  directed  the  register  to  enter  the  bond 
approved,  and  tile  the  same  in  the  office  of  the  register,  if  the  same 
should  be  presented  to  him  executed  by  the  said  T.  W.  Ball  within 
two  or  three  days.  That  early  in  the  next  day,  the  13th  of  Febru- 
ary, the  said  bond  was  presented  to  him  by  the  said  Mayhew,  exe- 
cuted by  the  said  Thomas  W.  Ball,  and  he,  in  accordance  with  the 
Court's  order,  endorsed  the  same  approved,  and  filed  it  in  the  office ; 
the  said  witness  then  proved  that,  he  had  not  made  an  entry  on  the 
rough  docket  of  the  Court  of  this  order  and  proceeding  of  the 
said  Court  in  relation  to  the  said  bond,  though  he  was  re- 
quested to  do  so  several  times  by  the  counsel  of  the  said  Mayhew, 
because  it  bad  not  been  the  practice  and  usage  of  the  register  to 
enter  in  detail  such  proceedings  on  the  docket,  and  he  therefore  de- 
clined to  make  an  entry  of  this  proceeding.  That  according  to  the 
practice  and  usage  of  the  Court  and  the  office,  no  other  entry  of  the 
approval  of  an  administration  or  guardian  bond  is  made,  than  an 
endorsement  of  its  approval  on  the  bond,  which  had  been  done  in 
this  case,  the  bond  in  question  having  been  endorsed  ^^  approved," 
by  the  register  according  to  the  said  practice  and  usage. 

The  said  witness  then  proved  that,  it  had  been  the  practice  and 
usage  of  the  Court,  to  approve  administration  and  guardian  bonds, 
in  advance  of  their  execution  by  the  securities,  as  when  the  party 
applying  for  letters  of  administration  would  name  his  securities,  the 
Court  had  frequently  directed  the  register  to  receive  the  bond  as 
approved  by  the  Court,  and  file  the  same  in  the  office  when  executed 
by  the  named  securities,  together  with  principal,  which  in  many 
cases  had  been  done.  To  this  proof  the  Court  objected,  and  de- 
termined it  to  be  inadmissible  for  the  purpose  of  proving  that,  the 
late  Court  had  approved  the  said  bond ;  because  said  approval  was 

16  10  a.  &  J. 
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_^  Dot  •  eutered  on  the  docket  of  the  Court's  proceedio^,  and 
**'"  that  in  the  absence  of  the  said  entry  on  the  docket,  the  order 
of  approval  could  not  be  proved  by  parol  evidence,  and  adjudged 
that,  letters  of  administration  on  the  estate  of  the  said  Mary  Ann 
Soper  be  committed  and  granted  to  the  petitioner,  Martha  Ann 
Soper,  on  her  giving  bond  in  the  usual  form  in  the  penalty  of  two 
thousand  dollars,  conditioned  for  the  faithfnl  discharge  of  her  dnties 
as  administratrix  aforesaid ;  upon  the  ground  that,  the  order  of  this 
Court  of  the  8th  of  January  last,  peremptorily  requiring  the  said 
John  Mayhev  to  give  additional  security,  as  the  administrator  of 
the  said  Mary  Ann  Soper,  became  absolute  on  the  twelfth  day  of 
February  iust.,  no  security  being  given  according  to  the  terms  of 
said  order  on  or  before  that  day,  and  that  the  petitioner,  as  the 
daughter  of  the  said  deceased,  being  now  eighteen  years  of  age,  is 
entitled  to  the  administration  on  her  estate.  The  Court  also  ad- 
judged and  determined  on  the  aforegoing  proof,  that  the  proceedmg 
of  the  late  Court  and  its  act  of  approval,  was  irregular  and  void, 
because  tbey  held  their  meeting  not  in  the  usual  place  of  holding 
their  sessions,  but  in  a  difl'ereut  place,  to  wit:  the  office  of  C.  G. 
Magmder. 

And  the  said  John  Mayhew  by  his  counsel  upon  the  proofs  afore- 
said, further  prayed  the  Court  to  permit  and  direct  the  register  then 
to  make  ^n  entry  on  his  docket,  of  the  Court's  said  proceeding,  and 
approval  of  the  bond  to  supply  the  omission  on  the  docket ;  that  the 
docket  entries  when  so  made  might  be  offered  in  evidence  of  the  said 
proceeding  and  approval  of  the  bond.  This  prayer  the  Court  also 
overruled,  and  refused  to  permit  the  entries  then  to  be  made;  being 
of  the  opiuioD  that,  it  was  then  too  late  to  make  said  entries,  and 
the  same  would  be  irregular.     The  appellant  excepted. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Abcheb, 
DoEsEY,  Chambbks,  and  Spence,  JJ. 

C  C.  Magruder,  for  the  appellant,  contended :  Ist.  That  the  pro- 
ceedings of  the  Orphans'  Court  in  relation  *  to  the  petition  of 
the  appellee's  guardian  on  the  13th  of  February,  and  their 
approval  of  the  appellant's  bond  which  was  filed  on  the  13th  of 
February,  was  regular  and  legal ;  and  if  not  regular  and  legal,  the 
appellee  should  have  taken  an  appeal  from  the  Court's  deciaion 
thereon. 

2ud.  That  the  late  Orphans'  Court  had  no  jurisdiction  over  the 
proceedings  of  their  predecessors,  in  regard  to  the  approval  of  the 
bond  and  sureties  in  question,  and  could  not  review  and  revoke  the 
same. 

3rd.  That  the  Court  erred  in  granting  letters  of  administration  to 
the  appellee. 

4th.  That  the  former  Court's  approval  of  the  bond  was  in  ac- 
cordance with  the  practice  of  the  Court,  and  that  the  omission  of 
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the  register  to  make  a  docket  entry  of  the  Court's  order  in  regard 
thereto,  did  not  invalidate  the  same — the  filing  and  endorsing  the 
bond  '•  approved  "  was  sufficient  evidence  of  its  approval. 

5th.  That  the  late  Court  erred,  in  refusing  to  permit  the  register 
to  make  a  docket  entry  of  the  former  Court's  proceeding  and  ap- 
proval of  the  bond,  upon  the  prayer  of  the  appellant. 

J.  Johnsony  for  the  appellee,  contended:  1.  That  the  order  ap- 
proving the  bond  offered  by  the  appellant,  should  have  been  entered 
upon  the  docket  or  minutes  of  the  Court,  and  cannot  be  proved  by 
parol. 

2.  That  the  order  of  the  8th  January,  1839,  being  peremptory, 
the  letters  of  administration  theretofore  granted  to  the  appellant, 
were  revoked  upon  his  failing  to  give  additional  security  on  or  before 
the  time  limited  for  that  purpose  by  said  order. 

3.  That  all  the  proceedings  of  the  Court  which  took  place  at  the 
oflice  of  the  attorney  of  the  appellant  were  irregular  and  void. 

4.  That  the  manner  in  which  the  case  is  brought  before  this 
Court  is  irregular,  being  by  exception  to  the  judgment  of  the  Or- 
phans' Court. 

5.  That  the  original  grant  of  letters  to  the  appellant  was  q^^ 
•only  during  the  minority  of  the  appellee,  and  ceased  to  be  •*• '^ 
operative  when  she  attained  the  age  of  eighteen  years. 

6.  That  the  appeal  was  taken  after  the  time  allowed  by  law,  and 
should  be  dismissed.    Act  of  1818,  ch.  204,  sec.  1. 

Spence,  J.  delivered  the  opinion  of  the  Court.  In  this  case  it  is  a 
subject  of  regret  with  the  Court,  that  they  cannot  decide  the  con- 
troversy upon  its  merits. 

This  appeal  not  having  been  made  within  thirty  days,  as  provided 
by  the  Act  of  1818,  ch.  204,  sec  1,  must  be  dismissed. 

The  Court  cannot  consider  the  bill  of  exceptions  taken  and  signed, 
as  such,  in  that  character.  Orphans'  Courts  are  not  Courts  of  com- 
mon law  jurisdiction,  and  not  within  the  provisions  of  the  Statute 
of  Westminster,  and  therefore,  in  controversies  before  them,  parties 
are  not  allowed  their  bills  of  exceptions. 

Inasmuch,  however,  as  this  cause  has  been  fully  argued,  and  with 
the  view  to  terminate  this  controversy,  we  are  induced  to  express 
the  opinion  that,  from  what  appears  in  what  purports  to  be  the  bill 
of  exceptions,  namely,  the  bond  of  the  12th  February,  1837,  with 
the  acceptance  and  approval  of  the  Court  endorsed  thereon  in  the 
usual  form,  it  is  manifest  that  the  order  of  the  Orphans'  Court  of 
the  8th  of  February,  1839,  never  did  become  final  and  absolute; 
that  the  letters  of  administration  granted  to  John  Mayhew  never 
were  revoked  by  the  Court ;  that  the  same  are  still  in  full  force  and 
operation  in  law;  and  that  the  order  of  the  Court  of  the  19th 
Marchy  1839,  granting  letters  of  administration  to  Mairtha  Ann 
Soper,  was  erroneous,  and  the  letters  inoperative  and  void. 

Appeal  dUmissed. 
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373    "  Geoveeman  and  Wife  rs.  Diffendbeffer. — Jane,  1839. 

After  the  afflTmance  of  a  decree  nin  in  this  Court,  a  motion  for  a  diminu- 
tion will  be  entertained,  and  if  the  Court  is  satisfied  that  the  record 
requires  tunendmeat.  the  decree  will  be  stricken  out  for  that  purpoae. 
[a) 

Appeal  from  Chancery.  After  a  decree  of  afBrmance  nisi  at  this 
tenu,  the  appellants  filed  their  affidavit,  suggesting  a  diminotion  io 
the  record,  and  inored  the  Court  to  strike  out  the  afflrmance  nut,  for 
the  purpose  of  amending  the  record.  Motion  granted. 


Susanna  Townshend,   Executrix  of  Daniel  Townshend  «. 
Samuel  U.  Townshend  and  others. — June,  1839. 

Where  a  feme  sole  execatrix  obtains  a  judgment  from  which  there  is  an 
appeal,  and  pending  the  appeal  she  marries,  an  execution  on  the  judg- 
ment after  affirmance  cannot  issue  without  a  sct're  facial  making  the 
husband  a  partj.  [b] 

Motion  to  quash  a  Ji.  fa.  from  the  Court  of  Appeals.  It  api)eared 
in  this  case  that,  pending  the  appeal,  Susanna  Townshend,  executrix, 
who  had  obtained  the  judgment,  and  in  whose  favor  the  v/rit  of  Ji.  fa. 
had  been  issued,  had  married,  and  ber  hnsband  was  now  alire. 

J.  Johnson,  for  the  motion,  contended  that,  a  scire  faeiaa  was  neces- 
sary to  make  the  husband  a  party,  before  the  fieri  facias  could  regu- 
larly be  issued. 

T.  F.  Bowie,  contra. 

By  the  Coubt, — the  motinn  must  be  granted. 

Fieri  facias  quashed. 


374    "  Basil  Boot  vs.  The  State  of  Maetl and.— June,  1839. 

The  proceeding  against  the  putative  father  of  on  illegitimate  child,  ia  a 
peculiar  one,  prescribed  hj  the  Act  of  Assembly,  which  gives  jurisdic- 
tion to  a  single  magistrate,  whose  judgment,  however,  in  the  discretion 
of  the  party  charged,  may  be  reviewed  by  a  Jury  in  the  County  Court. 

(a)  See  DuvaU  vs.  Wdla,  4  H.  &  McH.  114,  note;  Raborg  vs.  Bank,  1  H.  £ 
G.  166. 

(b)  See  Etev.  Osde.  Art.  04,  sec.  40. 
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Ihe  jurisdiction  and  the  mode  of  proceeding  being  special,  mtist  be  strictly 
pursued,  (a) 

The  affidavit  of  the  mother,  the  foundation  of  the  proceedings,  may  properly 
be  made  in  the  county  in  which  she  and  the  child  reside,  and  be  trans- 
mitted to  the  county  in  which  the  supposed  father  resides;  and  a  magis- 
trate of  the  latter  county  may  recognize  him  to  appear  before  the  Ck)unty 
County  thereof,  at  its  next  session,  to  answer  the  charge. 

And  the  indictment  should  shew  the  residence  of  mother  and  child,  so  that, 
if  found  guilty,  the  father  may  be  compelled,  by  a  judgment  pursu- 
ant to  the  verdict,  to  recognize  for  the  indemnity  of  the  proper  county. 

Where  it  appeared  by  the  indictment  that  the  parties  all  resided  in  one 
county,  and  the  Ck>urt  upon  the  verdict  adjudged  that  the  father  should 
give  security  to  indemnify  another  county,  it  was  held  to  be  error;  and 
as  no  further  proceedings  could  be  instituted  in  the  county  in  which 
the  trial  was  had,  this  Court  reversed  the  judgment  and  refused  apro- 
cedendo.  (b) 

This  was  an  indictment  against  the  plaintiff  in  error  for  being  the 
father  of  an  illegitimate  child. 

The  mother  and  the  child  resided  in  Frederick  Ooanty,  and  the 
father,  the  plaintiff  in  error,  in  Carroll  County. 

The  proceedings  which  led  to  the  finding  of  the  indictment  by  the 
grand  jnry  of  Carroll  County  was  as  follows : 

Ist.  The  affidavit  of  the  mother  made  before  a  jnstice  of  the  peace 
of  Frederick  County,  which  was  transmitted  to  Carroll  County,  the 
residence  of  the  putative  father. 

2nd.  The  warrant  of  a  magistrate  of  the  latter  county,  directed  to 
a  constable  thereof,  directing  him  to  apprehend,  and  bring  before 
him,  the  said  putative  father,  to  find  security  to  indemnify  Frederick 
County,  from  the  charges  which  may  arise  from  the  maintenance  of 
the  child. 

3rd.  The  recognizance  of  the  said  father  with  sureties,  in  the  pen- 
alty of  $80,  taken  by  the  same  magistrate  of  Carroll  County,  condi- 
tioned for  the  appearance  of  the  party,  at  the  County  Court  of  said 
county,  to  be  held  on  the  first  Monday  of  April,  1838,  to  answer  the 
charge;  and 

•  4th.  The  following  indictment  fonnd  by  the  grand  jury  of  ^.y  « 
Carroll  County,  upon  the  aforegoing  proceedings.  o  «  O 

The  grand  Jurors  of  the  State  of  Maryland  for  the  body  of  Carroll 
County  on  their  oath  present,  that  Basil  Boot  late  of  the  said  county, 
yeoman,  on  the  twenty-fifth  day  of  December,  in  the  year  1836,  at 

(a)  Cited  in  Cushwa  vs.  State,  30  Md.  281;  Polk  vs.  Rose.  25  Md.  159; 
Huyett  vs.  Slich,  48  Md.  290.  The  jurisdiction  of  the  Circuit  Courts  to  take 
oognizanoe  of  cases  of  bastardy  under  Be  v.  Code,  Art.  55,  depends  upon  the 
defendant's  compliance  with  the  law  in  giving  the  recognizance  to  appear 
at  the  next  Circuit  Court.  Huyett  vs.  Slick,  supra*  See  also  Act  of  1880,  c. 
38. 

(6)  Cited  in  Harwood  vs.  Marshall,  9  Md.  107,  as  to  the  issuing  a  procedendo 
in  criminal  cases. 
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tbe  county  aforesaid,  did  beget  npou  the  body  of  Sasanna  Metz,  a 
tree  white  woman  ol'  the  said  coanty,  a  female  illegitimRte  cbild,  of 
which  said  female  illegitimate  child,  the  said  Sosanoa  Metz  after 
wards,  to  wit,  on  the  twenty-fifth  day  of  September  in  the  year  1837, 
at  the  county  aforesaid,  was  tbeo  and  there  delivered,  and  which 
said  female  illegitimate  child,  was  then  and  there  born  alive,  and  is 
still  living,  to  wit,  at  the  county  aforesaid,  to  the  great  damage  oi 
tbe  said  Susanna  Metz,  against  tbe  form  of  the  statutt*  in  such  case 
made  and  provided,  and  against  the  peace,  government,  and  dignity 
of  the  State. 

To  which  the  traverser  pleaded  not  guilty,  bnt  tbe  jnr>-  having 
found  a  verdict  against  bim,  he  moved  in  arrest  of  judgment  for  tbe 
following  reasons : 

1st.  That  the  proceedings  in  this  case  are,  by  virtue  of  certain 
Acts  of  Assembly,  iu  such  case  made  and  provided;  aud  that  the 
proceedings  required  by  said  Acts  of  Assembly,  as  preliminary  to  any 
action  by  the  grand  jnry,  apon  the  subject,  have  not  been  complied 
with.  The  traverser  was  never  recognized  by  a  magistrate  of  Carroll 
County,  to  appear  iu  Carroll  Coanty  Coart,  to  answer  for  being  the 
father  of  an  illegitimate  child  of  Susanna  Metz  of  Carroll  County,  of 
which  she  was  delivered  in  said  county;  there  wns  never  any  affi- 
davit by  the  said  Susanna  Metz,  (before  the  action  of  tbe  grand  jury 
in  this  case,)  that  Basil  Boot  the  traverser,  was  the  father  of  any 
illegitimate  child  of  which  she  was  ever  delivered  iu  Carroll  County. 
The  presentment,  and  indictment,  and  verdict,  are  not  warranted  by 
the  proceedings  filed  in  Court  in  this  case,  and  making  a  part  of  the 
record  thereof;  and  upon  the  whole  record  no  judgment  or  order  can 
be  passed.  The  whole  record  in  this  case  shows  that,  the  provisions 
of  tbe  Act  of  Assembly,  in  order  to  give  this  Court  jurisdiction  of  the 
subject-matter,  were  not  complied  *  with,  and  therefore  the 
**  '  *•  wbole  proceedings  in  this  Court  are  "  coram  nonjudice  "  and 
void. 

The  motion  in  arrest  being  overruled  by  the  County  Court,  the 
traverser  was  adjudged  to  enter  iuto  a  recognizance  to  indemnify 
Frederick  County,  against  the  support  of  the  said  illegitimate  child, 
which  l>eing  done  he  sued  out  the  present  writ  of  error. 

Tbe  cause  wiis  argued  bei'ore  Buchanan,  C.  J.,  Stephen,  Abcheb, 
DoBSBY,  and  Chambebs,  JJ. 

Baymond  and  Fainter,  for  tbe  plaintifi'  in  error. 
Boyle,  D.  A.  6.,  lor  the  State. 

Chambebs,  J.  delivered  the  opinion  of  tbe  Court.  The  proceed- 
ing against  a  putative  father  of  an  illegitimate  child  is  a  peculiar  oue, 
prescribed  by  the  Act  of  Assembly,  by  the  terms  of  which  jnrisdic- 
tiou  is  vested  in  a  single  magistrate,  whose  judgment  in  tbe  discre- 
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tion  of  the  person  charged,  may  be  reviewed  by  the  jury  in  a  County 
Ooart. 

The  jurisdiction  and  mode  of  proceeding  being  peculiar,  must  be 
exactly  pursued. 

The  affidavit  of  the  mother  was  in  this  case  properly  made  in 
Frederick,  where  she  resided  with  the  child,  and  transmitted  to  Car- 
roll, where  the  putative  father  resided ;  and  the  magistrate  in  Car- 
roll County  properly  recognized  the  party  to  appear  at  the  next  ses- 
sion of  the  Carroll  County  Court,  for  so  we  must  understand  the  recog- 
nizance to  intend. 

All  the  subsequent  proceedings  are  erroneous ;  the  indictment  so 
far  from  being  pursuant  to  the  affidavit,  makes  a  case,  in  which  all 
the  parties  reside  in  Carroll  County,  and  in  which  consequently  Car- 
roll County  is  to  be  indemnified. 

On  this  indictment,  a  verdict  was  rendered  against  the  party 
charged,  and  the  judgment  on  that  verdict,  so  far  firom  pursuing  its 
finding,  directs  a  recognizance  to  indemnify  Frederick  County. 

The  indictment  should  have  stated  the  fact  of  the  mother's  resi- 
dence with  the  child  in  Frederick ;  so  that  the  verdict  could  ^^^ 
♦  be  properly  given,  to  compel  the  recognizance  to  indemnify  •^  •  • 
the  County  of  Frederick. 

As  no  new  proceedings  could  be  instituted  in  Carroll  County,  by 
which  the  errors  complained  of  can  be  corrected,  we  shall  not  order 
a  procedendo.  Jtidgment  reversed. 


Henby  D.  Hatton  v8.  William  L.  Wbems. — June,  1839. 

Since  the  passage  of  the  Act  of  1880,  ch.  185,  an  appeal  will  not  lie,  from  a 
decree  of  the  Court  of  Chancery,  or  of  the  County  Courts  as  Courts  of 
equity,  for  the  delivery  of  real  or  personal  property,  and  an  account  of 
the  rents  and  profits  thereof,  until  such  an  account  shall  have  been  taken 
and  finally  acted  upon  by  the  Court,  (a) 

Appeal  from  the  Court  of  Chancery.  The  bill  in  this  cause  was 
filed  on  the  Slst  December,  1832,  by  William  L.  Weems  and  wife, 
against  Henry  D.  Hatton,  for  a  discovery  and  account ;  and  removal 
of  Henry  D.  Hatton  as  a  trustee  of  said  Mary,  &c.  and  for  general 
relief.  The  cause  was  so  proceeded  in,  that  on  19th  January,  1838, 
the  Chancellor  [Bland]  decreed  that,  the  said  H.  D.  Hatton  deliver 
up  and  hand  over  to  the  complainant  (William  L.  Weems  adminis- 
trator of  Mary  Ann  Weems  now  deceased)  certain  negro  slaves,  &c., 
and  their  increase  since,  &c.  together  with  one-half  of  the  stock,  plan- 
tation, utensils  and  furniture  of  Henry  Hatton,  deceased,  bequeathed 


(a)  See  Nolly  tb.  Long^  56  Md.  567;  Rev.  Code,  Art.  71,  sec.  89;  Snowden 
▼8.  Doney,  6  H.  &  J.  94;  T?wmp8on  vs.  McKim,  Ibid,  249. 
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to  his  danghter  the  said  Mar;,  &c.,  and  that  the  said  Henrj'  D. 
HattoD  accouDt  with  the  plaintiff,  of  and  conceniing  the  rente, 
iaenes,  and  profits  of  the  real  estate,  devised  by  the  said  testator  to 
the  said  H.  Eatton,  in  trast  tor  the  said  Marj-,  the  late  wife  of  the 
complainant,  from,  &c.,  and  also  acconot  for  the  hire  and  proflteof 
the  aforesaid  negroes  and  their  increase,  and  for  the  personal  prop- 
erty, &c.,  with  the  oaual  directions  to  take  farther  proof. 

From  this  decree  the  defendant  H.  D.  Hatton,  entAred  an 
*''^  'appeal,  and  prayed  the  Conrt  to  prescribe  the  penalty  of  an 
appeal  bond,  which  was  done  at  (10,000  on  the  2nd  February,  1838. 

Upon  the  5th  Febmary,  1838,  the  said  Henry  D.  Hatton  filed  his 
petition  iu  the  Coart  of  Chancery,  praying  that  the  decree  of  the 
19th  January,  1838,  might  be  set  aside  j  that  the  complainant  may 
be  required  to  give  security  for  coats,  and  that  the  petitioner  may 
be  permitted  within  a  limited  time  to  tile  an  answer,  which  was 
exhibited  with  the  said  petition,  &c. 

Upon  this  petition  tbe  Chancellor  ordered  on  the  same  day,  that 
it  should  stand  for  hearing  on  the  17th  Febmary,  and  that  an 
answer  thereto  on  oath  by  the  solicitor  of  W.  L.  Weems  might  be 
read  at  the  hearing,  subject  to  all  just  exceptions,  with  leave  to 
either  party  to  insist  on  an  answer  to  the  said  petition  from  the  said 
Weems  himself,  and  that  all  proceedings  under  the  decree  be  sus- 
pended until  said  hearing,  and  further  order,  provided  that  a  copy, 
&c. 

The  said  William  L.  Weems  having  answered  this  petition,  that, 
with  the  answer,  was  submitted  to  the  Chancellor  on  the  20th  Veiy- 
ruary,  1838,  whereupon  it  was  ordered,  that  the  order  of  the  fifth 
instant  be  and  the  same  is  hereby  rescinded  and  annulled,  and  that 
the  said  petition  of  Henry  D.  Hatton,  be  and  the  same  is  hereby  dis- 
missed with  costs,  &c. 

Tbe  defendant  then  appealed,  as  well  from  tbe  decree  of  the  Idth 
January,  1838,  as  from  the  order  of  the  20th  Febmary,  1838,  and 
filed  an  appeal  bond  with  reference  to  the  decree  of  January,  which 
was  approved  by  the  Chancellor. 

At  this  term,  A.  C.  Magruder  and  J.  Johnaon,  for  the  appellee 
moved  to  dismiss  the  appeal  under  tbe  Act  of  1830,  ch.  185,  which 
declares,  that  no  appeal  shall  hereafter  be  allowed  from  any  decree 
or  order  of  tbe  Chancery  Court,  or  County  Court  sitting  as  a  Court 
of  equity,  unless  it  be  a  final  decree,  or  order  in  the  nature  of  a  final 
decree,  and  that  npon  appeal  from  a  final  decree,  or  order  in  the 
nature  of  a  final  decree,  within  the  time  limited  by  law  for  such 
appeals,  all  previous  orders  and  decrees '  passed  in  the  cause,  shall 
be  open  in  the  Appellate  Court,  in  tbe  same  manner,  as  if 
"  * "  •  such  previous  orders  and  decrees  had  been,  as  heretofore, 
appealed  from  within  nine  months  from  tbe  time  of  passing  the 
same,  provided  always,  that  any  execution  of  any  decree  or  order 
of  the  Chancery  Court,  &e.,  for  the  sale,  conveyance,  a  delivery  of 
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possession  of  real  or  personal  property,  or  the  payment  of  money^ 
or  the  bringing  of  money  into  Court,  or  the  appointment  of  a  receiver, 
or  the  opening  of  any  way  public  or  private,  from  which  the  right  of 
an  immediate  appeal  is  taken  away  by  this  Act,  shall  not  be  sus- 
peuded  or  staid,  unless  a  prayer  for  an  appeal  be  entered  on  the 
docket,  and  filed  among  the  proceedings  in  the  cause,  and  bond  in 
such  penalty  as  the  Chancellor  or  the  County  Courts  (as  the  case  may 
be)  may  prescribe,  with  good  and  sufficient  security,  to  be  approved 
by  the  Chancellor  or  the  County  Court,  shall  be  given. 

The  motion  to  dismiss  was  argued  before  Buchanan,  C.  J.,  Ste- 
phen, Abgheb,  Dobsey,  and  Chahbebs,  JJ. 
J.  Johnson  and  A.  0.  Magruder^  for  the  motion. 
AlaxandeTj  contra.  Appeal  dismissed. 


Hannah  Scott  vs.  William  Ceawfobd,  Jr.— June,  1839. 

An  appeal  will  not  lie  from  an  order  of  the  Court  of  Chancery,  directing  a 
bill  for  dower  to  be  retained,  with  liberty  to  the  complainant  to  sue  at 
law«  to  try  her  right  to  dower. 

App£AL  from  the  Court  of  Chancery.  The  bill  in  this  cause  was 
filed  on  the  29th  July,  1834.  Its  object  was  to  procure  an  assign- 
ment of  dower,  and  an  account  of  rents  and  profits  by  the  appellant, 
in  lands  of  which  her  deceased  husband  was  seized  during  his  mar- 
riage. The  defendant  answered  the  bill,  and  proof  was  taken  under 
a  commission.  At  September  Term,  1839,  the  plaintiff  admitted  the 
•  cause  for  hearing,  and  the  Chancellor  [Bland]  ordered  the  ^^^ 
bill  to  be  retained  for  twelve  months,  with  liberty  to  the  plain-  ^^^ 
tiff  to  bring  her  action  at  law  to  try  her  right  to  dower.  From 
this  order  the  complainant  appealed. 

And  now  at  this  term  Olenn^  for  the  appellee  moved  to  dismiss  the 
appeal. 

The  motion  was  argued    before  Buchanan,  C.  J.,  Stephen, 
Abcheb,  Dobset,  Chambebs,  and  Spenge,  J  J. 
Glennj  for  the  motion,  and  McLean,  contra. 

» 
By  the  Coubt.  Appeal  dismissed. 


Peteb  MoNa  and  David  Stoveb  vs.  The  State,  use  of  Chbis- 

TOPHEB  Eloba. — June,  1839. 

The  policy  of  the  Acts  of  Assembly  which  require  the  father  of  an  illegiti- 
mate child  to  indemnify  the  county  against  the  expense  of  maintaining 
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it.  i»  eSected.  by  putting  the  person  providing  for  such  child,  in'  the 
place  of  the  countj,  and  authorizing  him  to  issue  a  tcire  facial  upon  the 
recognizance  to  reimburse  himself,  (a) 
That  the  part;  maintaining  the  child,  and  the  child  also,  have  not  resided  in 
the  State,  from  the  date  of  the  recognizance  to  the  time  of  issuing  the 
Kire  facias,  makes  no  differenoe  in  the  right  so  to  proceed. 

Appeal  from  Wasliington  Connty  Coart.    This  was  a  tcire/adai 
floed  out  on  the  iBt  October,  1837^  ia  the  form  following: 

Maryland,  Washington  GooDty,  to  witi — The  State  of  Maryland 
to  the  sheriff  of  Washington  Connty,  greeting.  Whereas  on  the 
second  day  of  October,  in  the  year  of  onr  Lord  1834,  a  certain 
Joseph  P.  Moug,  Peter  Mong,  and  Darid  Stover,  made  their  perso- 
nal appearance  belbre  Jacob  Kessinger.  gentleman,  a  jnstiee  of  the 
peace  of  the  State  of  Maryland,  in  and  for  Washington  Connty,  and 
then  and  there  acknowledged  '  themselves  to  owe  and  stand 
jostly  indebted  to  the  State  of  Maryland  in  the  sum  of  eighty 
dollars,  which  they  yielded  and  granted  should  be  made  and  levied 
of  their  bodies,  goods  and  chattels,  lands  and  tenements,  respectively 
for  the  use  of  the  said  State,  apoD  condition  nevertheless  that,  if  the 
said  Joseph  P.  Mong  shall  indemnify  Washington  Connty  from  all 
charges,  that  may  arise  fh>m  the  maintenance  of  a  male  illegitimate 
child,  begotten  on  the  body  of  Mary  Ann  Flora,  of  which  she  was 
delivered  on  the  ninth  day  of  Angnst,  in  the  year  1834,  then  the 
said  recognizance  to  be  void  and  of  none  effect,  otherwise  to  be  and 
remain  in  fiill  force  and  virtue  in  law;  which  same  recognisance,  the 
said  Jacob  Kessinger  on  the  third  Monday  of  November  in  the  year 
1834,  into  Washington  County  Court  here,  with  his  own  proper 
hands  delivered,  there  of  record  to  be  enrolled ;  and  there  before  the 
said  Conrt  on  the  day  and  year  last  aforesaid,  was  enrolled  among 
the  records  of  the  said  Court,  as  by  the  record  thereof  in  the  said 
Court;  remaining  manifestly  appears.  And  whereas  on  the  twenty- 
eighth  day  of  September,  1837,  before  Jacob  Lambert,  a  justice  of 
the  peace  for  said  county,  the  said  Christopher  Flora,  who  hath  the 
said  child  in  charge  made  oath  on  the  Holy  Evangeiy  of  Almighty 
God  that  he  hath  not  received  any  snm  or  sums  of  money  from 
Joseph  P.  Mong,  or  Peter  Mong,  or  David  Stover,  his  aecarities  for 
maintenance  of  the  said  illegitimate  child,  fVom  the  9th  day  of 
August,  1884,  at  which  time  the  said  child  was  bom.  And  the 
said  Jacob  I^mbert  at  the  same  time  issued  his  order  on  the  said 
Peter  Mong  and  David  Stover  to  pay  unto  the  said  Christopher 
Flora,  the  sum  of  thirty  dollars,  for  each  and  every  year,  commenc- 
ing on  the  ninth  day  of  September,  1834,  and  ending  on  the  ninth 
day  of  September,  1837,  as  an  adequate  compensation  for  the  main- 
tenance of  the  said  illegitimate  child  to  that  period.  And  whereas 
also  on  the  tenth  day  of  October,  1837,  before  the  said  Jacob  Lam- 
ia) Cited  in  Barber  vs.  State.  24  Md.  890. 
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bert  appeared  Joseph  P.  Wolfersberger,  and  made  oath  od  the  Holy 
Evangely  of  Almighty  God,  that  he  was  present  on  the  tenth  day 
of  October,  1837,  when  Christopher  Flora  served  the  within  order 
on  Peter  Mong  and  David  Stover,  and  demanded  payment  qqo 
•thereof;  and  at  the  same  time  the  said  Christopher  Flora  ^^"^ 
makes  oath  aforesaid,  that  the  money  dae  on  the  same  order  is 
still  unpaid.  And  becaase  it  is  right  that  these  things  which 
are  rightly  transacted  and  done,  before  our  said  Goui-t  and  jus- 
tices of  the  peace,  should  be  brought  to  due  and  speedy  execution 
yoQ  are  therefore  hereby  commanded,  that  by  good  and  lawful 
men  of  your  bailiwick,  you  make  known  unto  the  said  Peter  Mong 
aDd  David  Stover,  that  they  be  and  appear  before  Washington 
County  Court  on  the  third  Monday  of  November  next,  to  be  held 
at  the  Court-house  in-  Hagerstown,  to  shew  cause  if  any  they  have, 
why  the  said  sum  of  money  ought  not  to  be  levied  of  their  bodies, 
goods  and  chattels,  lands  and  tenements,  for  the  use  of  the  said 
Christopher  Flora,  according  to  the  force,  form  and  effect  of  the 
recognizance  aforesaid,  according  to  the  Act  of  Assembly  in  such 
case  made  and  provided,  if  to  them  it  shall  seem  meet,  and  have 
joa  then  and  there  the  names  of  those  b^  whom  you  shall  make 
the  same  known  and  this  writ.    Witness,  &c. 

The  defendants  pleaded,  1st.  That  the  said  State  for  the  use  of 
the  said  Christopher  Flora  ought  not  to  have  or  maintain  its  afore- 
said action  thereof  against  them,  because  they  say  that  the  said 
Christopher  Flora  removed  with  his  family  from  the  State  of  Mary- 
land to  the  State  of  Ohio,  or  to  some  part  of  the  Western  country, 
in  the  month  of  November,  to  wit,  on  the  fourth  day  of  said  month, 
in  the  year  of  our  Lord  1834,  and  at  the  time  of  his  said  removal  the 
said  Christopher  took  with  him  the  said  illegitimate  child,  and  that 
the  said  Christopher  Flora  and  the  said  illegitimate  child  have  re- 
sided and  remained  in  the  said  State  of  Ohio  or  in  some  part  of  the 
Western  country,  from  the  time  of  his  said  removal  to  the  present 
time,  and  still  do  reside  and  remain  in  the  said  State  of  Ohio  or  in 
some  other  part  of  the  Western  country;  and  this,  &c. 

2nd.  That  the  said  State  its  action  aforesaid  thereof  against  them 
to  have  or  maintain  ought  not,  because  they  say,  that  from  the  date 
of  the  said  recognizance,  to  the  present  time,  the  said  illegitimate 
child  has  not  been  within  the  State  of  Maryland ;  and  this,  &c. 

•To  these  pleas  the  plaintiff  demurred  generally.  The  oqq 
defendants  joined  in  the  demurrer,  and  the  County  Court  ^^^ 
gave  judgment  for  the  plaintiff  for  $00  and  costs.  The  defendants 
appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Ar- 
€HEE,  DoESEY,  and  Chambers,  JJ. 
D.  0.  Tost^  for  the  appellee. 
No  counsel  appeared  for  the  appellants. 
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Chambers,  J.  delivered  the  opioiou  of  the  Ck)art.  Tbe  principles 
adopted  bj'  this  Goart  in  tbe  case  of  Eceleston  vs.  State,  7  0.  dk  J, 
316,  maet  govern  this  case. 

Tbe  policy  of  tbe  Acts  of  Assembly,  in  relation  to  this  subject,  are 
well  effected  by  the  practice  whicb  we  believe  is  uniform,  and  by 
which  tbe  person  providing  for  the  illegitimate  child  is  regarded  as 
standing  in  tbe  place  of  the  conuty,  and  entitled  to  have  a  scire 
facias  to  reimbnrse  himself  for  bis  expenditures,  witbin  tbe  amount 
limited  by  these  Acts.  Ju^ment  affirmed. 


364 


Stone,  Administrator  of  Stone  m.  Magbudes  aud  Bbooke. 

Uader  tbe  Act  of  1795,  ch.  56.  an  attachment  will  ha^e  no  Talidily,  unlew 
there  be  sent  with  it  to  the  sbarift,  a  oapia*  against  the  defendant,  and 
also  a  declaratioD  oc  short  aot«  of  tbe  plaintiff's  cause  of  action,  to  be 
set  up  at  the  court-house  door,  (a) 

And  the  omiaeion  to  do  so.  may  be  insisted  upon  bj  tbe  garniBbee,  as  a 
ground  for  quashing  the  attachment,  although  he  ma; 'have  pleaded 
thereto,  and  issues  are  joined  upon  the  pleas,  (b) 

For  anj  substantial  defect  in  the  proceedings  by  attachment  under  this  law, 
tbe  judgment  in  the  County  Court  would  be  arrested. 

APPEAL  from  Prince  George's  County  Coort.  This  wan  a  pro- 
ceeding by  attachment,  commenced  on  the  *8tb  May.  1837, 
by  the  appellants,  to  compel  the  appearance  of  Eleanor  Berry, 
a  non-resident  debtor.  The  plaintiffs  filed  an  affidavit  of  their  debt, 
&c.,  and  a  warrant  of  attachment  was  issued  on  the  same  day  by  the 
clerk  of  Prince  George's  County  Court.  On  the  28th  Jane,  1837.  a 
writ  of  capias  ad  respondendum  and  short  note  of  tbe  plaintiff^s 
claim  were  issued,  and  sent  to  the  sheriff.  The  attachment  was  laid 
in  tbe  hands  of  the  appellees,  who  appeared  as  garnishees.  The 
short  note  was  set  ap  at  tbe  Court-house  door  by  the  sheriff,  and  the 
eapias  against  Eleanor  Berry  returned  non  est.  The  garnishees 
pleaded  non  atssumpsit  aad  limitations  ou  behalf  of  defendant,  and 
nulla  bona  for  themselves.  Issue  was  joined  ou  the  pleas  of  non 
assumpsit  and  nulla  bona,  but  the  plaintiff  moved  to  strike  oat  the 
plea  of  limitations  as  being  filed  too  late. 

At  this  stage  of  the  cause  the  garnishee  moved  theCoart  to  quash 
the  writ  of  attachment,  upon  the  grounds — 

1st.  That  tbe  affidavit  does  not  state  that  Anna  Stone,  one  of  the 
plaintiff's,   resides   in   tbe  District  of  Columbia,  or  in   one  of  the 

(a)  Approved  in  Srmt  tb.  Taylor.  6  Md.  69.  70i  Oimpbeli  vh.  WOb,  11  Md. 
481;  Spear  vs.  Griffin,  23  Md.  431. 

(hi  Approved  in  Barr  vs.  Pern/.  3  Gill.  318.  321:  Lambden  vs.  Botrie,  8  Md. 
338:  Evesaon  vs.  Selby,  SS  Md.  347.  See  also.  Campbdl  vs.  Morru,  8  H.  & 
McH.  289;  Bruce  vs.  Cook.  6  G.  &  J.  231. 
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States  of  the  dnited  States,  and  that  she  did  not  unite  in  the 
affldarit. 

2d.  No  declaration  or  short  note  filed  at  the  time  and  sent  with 
the  writ.    3rd  sec.  of  Act  of  1795,  ch.  56. 

3rd.  The  writ  describes  the  plaintiff  as  administrator  of  Henry 
Stone,  the  judgment  was  obtained  by  the  administrators  of  Charles 
H.  Stone. 

4th.  No  short  note  filed  or  set  up  at  the  Coart-honse  door  until 
late  in  June. 

5th.  By  the  proceedings  the  defendant  is  called  upon  to  answer 
an  action  of  trespass  on  the  case;  the  cause  of  action  is  a  judgment. 

6th.  Females  cannot  be  imprisoned  for  debt.    Act  of  1824,  ch.  206. 

7th.  Administrators  in  the  District.    Act  of  1813,  ch.  165. 

8th.  Act  of  1831  does  not  apply  to  this  case ;  applies  to  cases 
arising  under  1815  alone. 

9th.  This  fund  in  the  hands  of  trustees  in  Chancery,  it  cannot  be 
reached  by  legal  process. 

*10th.  Act  of  1831,  if  it  embraces  such  a  case,  is  unconsti-  qq» 
tutional ;  it  brings  into  conflict  the  power  of  the  Courts.  38o 

11th.  The  short  note  filed  and  set  up  at  the  Court-house  door, 
varies  from  the  cause  of  action  set  out  in  the  affidavit,  so  does  the 
writ  of  attachment. 

Upon  the  hearing  of  this  motion,  the  County  Court  quashed  the 
attachment,  and  the  plaintiffs  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Abgheb,  Dorset, 
and  Chambbbs,  JJ. 

T.  0.  Pratt  and  AleiJoandeVj  for  the  appellants.  C.  C.  Magruder^  for 
the  appellees. 

Abgheb,  J.  delivered  the  opinion  of  the  Court.  The  Court  be- 
low, on  motion  of  the  garnishees,  quashed  the  attachment  issued  in 
this  case. 

Several  matters  have  been  adverted  to  as  irregularities  in  the  pro- 
ceedings, all  of  which  it  is  not  necessary  for  us  to  examine,  but  we 
shall  advert  only  to  one,  which  we  consider  as  clearly  fatal  to  the 
attachment. 

It  appears  from  the  record  that  the  attachment  issued  on  the  8th 
day  of  May,  1837,  that  no  capias  was  issued  against  the  defendant 
until  the  28th  of  June,  1837;  and  that  the  short  note  on  the  same 
day  was  made,  and  sent  with  the  writ  to  the  sheriff,  to  be  set  up  at 
the  Court-house  door. 

The  Act  of  Assembly  of  1795,  ch.  56,  in  its  third  section  declares 
that,  upon  the  issuing  of  every  attachment,  there  shall  be  therewith 
issued,  a  writ  of  capias  ad  respondendum,  against  the  defendant,  and 
a  declaration  or  short  note,  expressing  the  plaintiff's  cause  of  action, 
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sball  moreover  be  flletl  and  a  co[>j-  thereof  Rent  with  the  writ,  to  be 
set  up  at  the  Court-honse  door  b.v  the  aheriff. 

By  the  plnin  and  obvious  construction  of  this  section,  the  attavh- 
ment  per  se  nould  hare  do  validity;  it  mast  always  be  attended 
with  a  capias  and  short  note.  In  the  langunge  of  the  law,  the  capiat 
is  to  be  issued  therewith,  and  a  copy  of  the  short  note  is  to  be  sent 
with  the  capias. 

•  ThHre  is  nothing  in  the  reiiaon  of  the  law,  or  the  objects 
'■^"  which  the  Legislature  had  in  view,  to  incline  ua  to  give  it  a 
different  constractiou;  on  the  contrary,  everything  to  induce  us  to 
adhere  to  its  hteral  and  obvious  im(H)rt.  The  design  of  the  law  was, 
to  bring  in  the  defendant  that  he  might  appear  to  the  action  ;  and 
to  accomplish  this  object,  his  goods  are  seized,  a  capias  goes  i'or  bis 
arrest,  and  a  note  is  set  u\>  iu  a  place  calculated  to  give  it  publicity, 
displaying  the  ctinse  of  action,  that  the  defendant  may  have  notice 
of  tht;  proceeding  against  hina.  As  the  design  of  the  latter  was 
notice  to  the  defendant,  it  would  seem  to  be  important  that  it  shonld 
be  cotemporaneous  with  the  attachment;  that  as  great  a  time  as 
possible  should  be  nllowe<l  him  to  obtain  information  of  the  proceed- 
ing. If  the  sending  out  the  short  note  may  be  delayed  as  was  done 
in  this  case,  five  or  six  weeks,  why  may  it  not  be  jM>stponed  nntil 
the  day  before  the  condemnation  f  If  we  depart  from  the  time  pre- 
scribed by  the  law,  there  conid  be  no  limitation  of  time  for  sending 
it  out,  short  of  the  period  of  condemnation.  The  result  would  be, 
that  the  design  of  the  Legislature  in  giving  notice  would  be  entirely 
defeated. 

There  can  be  no  doubt  of  the  ability  of  the  garnishee  to  take  this 
objection.  He  is  a  party  to  the  attachment,  and  could  at  all  times 
plead  to  it  or  object  to  its  illegality  or  irregularity;  and  if  by  the 
Act  of  1795,  ch,  56,  the  capias  and  short  note  be  necessary,  as  we 
believe  they  are,  to  give  validity  to  the  attachment,  it  is  proper  that 
he  should  have  the  power,  as  well  to  present  this  objection  to  the 
Court,  as  any  other  irregularity  upon  the  face  of  the  attachment 
itself.  It  was  said  by  the  General  Court  that,  for  any  apparent 
delect  in  the  proceeding  by  attachment,  the  attachment  may  be 
quashed  upon  suggestion  of  such  defect  to  the  Conrt,  either  by  the 
defendant  himself  or  a  third  person,  clainaing  an  interest  in  the 
property  attached.  Campbell  vs.  Morris,  3  H.  &  MoH.  552,  The 
practice  has  constantly  conformed  to  this  doctrine. 

It  has  been  .supposed  in  the  argument  of  the  appellant^s  counsel, 
that  as  the  garnishee  had  pleaded  to  the  attachment,  and  issne  was 
joined  on  the  pleas  of  non  assumpsit  and  nnlla  •  bona,  and  aa 
3^*  a  motion  to  strike  out  the  plea  of  limitations  had  been  made, 
which  was  niidisposed  of  by  the  Court,  the  motion  to  quash  came  too 
late.  Anthorities  have  been  cited  to  show,  that  apphcations  to  set 
aside  proceedings  should  t>e  taken  early,  and  that  the  party  intend- 
ing to  make  snch  application,  if  he  take  any  steps,  cannot  afterwards 
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take  advantage  of  such  irregularity.  As  a  general  proposition,  how- 
ever true  this  may  be,  it  does  not  apply  to  the  case  before  the  Court. 
It  is  said  in  5  H.  dt  J,  132,  <<  that  where  the  proceedings  are  partic- 
ularly described  by  a  statute  made  on  the  subject,  that  course 
of  procedure,  so  described,  must  on  the  face  of  the  record  appear  to  ^ 
have  been,  if  not  literally,  at  least  substantially,  complied  with.'' 
This  was  said,  too,  in  a  case  of  attachment  under  the  law  of  1795,  ch. 
56,  after  the  case  had  been  tried  on  issues  in  the  County  Court. 

In  the  case  of  Prentiss  and  Carter ,  Oarnishee  of  Stone  vs.  Oray,  4 
B.  &  J.  192,  the  Court  of  Appeals  reversed  the  judgment  of  the 
County  Court  after  a  trial  on  issues,  for  irregularity  in  the  proceed- 
ings upon  which  the  attachment  was  founded.  For  any  substantial 
defect  in  the  proceedings  by  attachment  under  this  law,  the  judg- 
ment in  the  County  Court  would  on  motion  be  arrested ;  and  the  mo- 
tion to  quash  should  be  heard  at  any  stage  of  the  proceedings,  for  if 
founded  on  proper  reasons,  it  would  render  nugatory  all  proceedings 
which  might  be  had  in  the  trial  of  the  merits  of  the  cause. 

We  are  therefore  of  opinion  that  the  motion  to  quash  was  rightly 
decided  by  the  County  Court,  and  affirm  their  judgment. 

Judgment  affirmed. 


Thomas  H.  Wbight  vs,  James  Woodland  and  Wife  et  al 

December,  1839. 

Where  the  Tendee  of  real  estate  had  given  his  bond  for  the  payment  of  the 
purchase  money,  and  taken  a  bond  of  conveyance  therefor,  and  removed 
*  from  the  State,  after  selling  the  property  to  a  third  person,  with  qoo 
notice  that  a  part  of  the  original  purchase  money  remained  un-  ^'^O 
paid,  receiving  from  the  sub-purchaser  a  part  of  the  money  contracted 
to  be  jMiid  by  him,  this  Court  upon  a  bill  filed  by  the  original  vendor  to 
enforce  his  lien,  decreed  a  sale  of  the  property  for  the  payment  of  the 
balance  of  the  'purchase  money  due  him,  and  this,  though  no  proceed- 
ings had  been  adopted  to  recover  the  money  at  law.  (a) 

APPEAL  from  the  Court  of  Chancery.  The  bill  in  this  cause  was 
filed  on  the  28th  September,  1838,  by  Thomas  H.  Wright  of  the  City 
of  Baltimore,  and  alleged  that  about  the  21st  of  March,  1827,  he  was 
seized  in  fee  simple  of  real  estate  in  Kent  County  in  this  State,  and 
containing  four  hundred  acres  of  land  or  thereabouts;  that  being  so 
seized,  on  the  day  and  year  aforesaid,  he  sold  and  contracted  to  con- 
vey unto  a  certain  James  Woodland,  then  of  Cecil  County,  the  said 
lands  and  premises,  at  and  for  the  price  of  $7,240,  and  gave  to  the 
said  James  Woodland  a  bond  of  conveyance  for  the  said  estate,  the 
conveyance  to  be  made  on  the  payment  of  the  whole  purchase  money 

(a)  Distinguished  in  Rkihardswi  vs.  Stillinger,  13  G.  &  J.  483.  See  Pratt 
TB.  Vanwyck,  6  G.  &  J.  888. 
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aud  interest,  and  be  received  from  tbe  said  Jamea  Woodland  his 
penal  bond,  conditioned  to  pay  tbe  said  sam  of  97,240,  in  tbe  man- 
oer  and  at  the  times  therein  mentioned,  whicb  bond  is  berewith 
broagbt  into  Court  as  a  part  of  tbis  bis  bill  of  complaint.  That  tbe  said 
James  Woodland  bath  not,  nor  hath  any  person  paid  nnto  yonr  ora- 
tor, or  to  bis  Dse,  any  part  of  said  porcbaae  money  or  interest  thereon, 
otber  than  what  is  credited  in  tbe  acconnt  berewith  filed  marked 
Exhibit  No.  2.  And  that  the  said  James  Woodland  did  not,  nor  did 
any  other  person  for  bim,  pay  nnto  yonr  orator  or  to  bis  nse,  the  sev- 
eral payments  agreed  upon  and  stipulated  for  at  the  time  of  said 
contract,  and  as  set  forth  in  the  said  bond,  or  at  any  time  since ;  and 
that  there  is  now  dne  and  owing  ante  your  orator  upon  tbe  said  bond, 
aud  for  tbe  said  purchase  money,  tbe  nam  of  16,052.93,  with  interest 
thereon  from  tbe  12th  of  December,  1837.  And  your  orator  is  ad- 
vised that,  the  said  balance  of  purchase  money  is  an  equitable  lien 
upon  said  lands,  to  be  enforced  in  Chancery  by  a  sale  of  said 
lands;  that  the  said  James  Woodland  entered  into  possession  of  the 
said  lands  '  and  premises,  in  pursuance  of  bis  contract  so  made 
M-itb  your  orator  as  aforesaid,  and  held  aud  enjoyed  the  same 
in  pursuance  thereof  j  and  that  afterwards,  to  wit,  on  or  abont  the 
'6th  Jnly,  1836,  tbe  said  James  Woodland,  as  your  orator  hath  since 
been  informed,  executed  and  placed  upon  the  records  of  Kent  County 
aforesaid,  a  deed  for  all  his  estate,  real,  personal,  and  mixed,  unto 
yonr  orator  to  hold  in  trust  for  tbe  sole  and  separate  use  aud  benefit 
of  Eliza  Woodland,  to  whom  the  said  James  was  then  abont  to  be 
married,  and  to  whom  be  afterwards  was  married,  an  office  copy  nn- 
der  seal  of  which  deed  is  herewith  exhibited.  That  complainant 
never  directly  or  indirectly  consented  to  accept  of  said  trust,  and 
now  refuses  to  accept  of  said  trust,  and  prays  to  be  discharged  there- 
from. Tbat  tbe  said  deed  was  executed  and  recorded  withont  his 
knowledge  or  consent;  that  be  bath  also  been  informed  and  believes 
that  the  said  James  Woodland  sold  his  interest  and  estate  so  pur- 
chased from  yonr  orator  as  aforesaid,  in  and  to  the  aforesaid  lauds 
and  premises,  unto  a  certain  James  Freeman  Woodland,  who  is  now 
in  possession  thereof.  That  the  said  James  Freeman  Woodland,  was 
not  at  tbe  time  of  his  said  purchase  aware  of  the  existence  of  said 
deed  of  trust.  That  the  said  James  Woodland  afterwards  removed 
from  tbe  State  of  Maryland,  aud  that  he  and  bis.  said  wife  Eliza 
Woodland  now  reside  in  foreign  parts  beyond  tbe  limits  of  the  State 
of  Maryland,  to  wit,  in  the  State  of  Virginia.  That  be  hath  fre- 
ijnently,  and  in  a  friendly  manner,  applied  to  the  said  James  Wood- 
laud,  Eliza  Woodland,  and  James  Freeland  Woodland,  to  pay  the 
said  sum  of  money  so  due  and  owing  as  aforesaid,  for  the  purchase 
money  of  said  lauds  and  premises,  according  to  the  contract  and 
agreement  so  entered  into  between  your  orator  and  the  said  James 
Woodland;  and  your  orator  well  hoped  that  they,  or  some  of  them 
would  have  complied  with  such  reasonable  request.    But  now  so  it  is 
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may  it  please  yonr  honor,  they  and  each  of  them  hitherto  have,  and 
8til]  do  refuse  so  to  do,  contrary  to  equity  and  good  conscience,  and 
to  the  great  and  manifest  wrong  and  injury  of  yonr  orator,  &c.  To 
the  end  therefore,  that  the  said  James  Woodland  and  Eliza  Wood- 
land •  his  wife,  and  James  Freeman  Woodland  and  each  of  q^^ 
them,  may  answer  this  bill,  and  that  they  be  decreed  to  pay  ^^" 
unto  your  orator  the  aforesaid  balance  of  the  purchase  money  and 
interest 'thereon,  with  costs  of  this  suit,  or  that  the  said  estate,  lands 
and  premises  may  be  sold  to  pay  the  same,  under  a  decree  of  this 
Conrt,  and  that  your  orator  may  be  relieved  from  the  said  trust  for 
the  said  Eliza  Woodland,  and  that  your  orator  may  have  such  other 
and  farther  relief,  &c.,  n)ay  it  please  your  honor  to  grant  unto  your 
orator  an  order  of  publication  in  the  usual  I'orm,  against  the  said 
James  Woodland  and  Eliza  his  wife,  and  a  subpoena  to  the  said 
James  Freeman  Woodland  of  Kent  County  in  this  State,  &c. 

With  this  bill  the  exhibits  referred  to  in  it  were  filed.  On  the  28th 
September,  1838,  an  order  of  publication  was  granted,  requiring 
James  Woodland  and  wife  to  appear  and  answer  the  bill.  The 
defendant  James  Freeman  Woodland  was  returned  summoned. 
On  the  28th  January,  1829,  the  Chancellor  ordered  that  the  com- 
plainant is  entitled  to  relief  in  the  premises,  but  inasmuch  as  it  did 
not  sufficiently  appear  to  what  relief  he  was  entitled,  further  ordered 
that  a  commission  issue  to  take  testimony.  A  commission  was  issued 
and  returned,  under  which  the  complainant  proved  the  allegations  of 
the  bill. 

After  the  return  of  the  commission  James  Freeman  Woodland  filed 
an  answer  by  consent,  in  which  he  admitted  that  he  purchased  the 
lands  in  controversy  from  James  Woodland ;  that  when  he  purchased 
he  knew  a  part  of  the  purchase  money  was  still  due  to  complainant, 
from  whom  he  had  purchased;  that  he  .paid  J.  W.  a  large  part  of  his 
purchase  money,  and  was  then  ignorant  of  the  deed  of  trust  men- 
tioned in  the  bill.  The  answer  also  admitted  the  marriage  and  non- 
residence  of  J.  W.  and  wife;  and  of  the  other  matters  charged 
in  the  bill  this  defendant  has  no  knowledge  of  the  same. 

At  March  Term,  1839,  the  Chancellor  [Bland]  dismissed  the  bill 
with  costs,  and  the  complainant  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Ar- 
cher, Dorset,  Chambers,  and  Spence,  JJ. 

•  r.  P.  Scotty  for  the  appellant,  contended:  1st.  That  the  .^qi 
purchase  money  due  is  a  specific  lien  upon  the  land.  ovl 

2d.  That  inasmuch  as  the  plaintiff  did  not  part  with  the  title,  the 
legal  estate,  the  original  purchase  money  remained  a  lien  on  the  land 
in  the  possession  of  the  assignees. 

3d.  That  as  the  assignee  James  F.  Woodland  knew  that  the  pur- 
chase money  had  not  been  paid  to  the  plaintiff,  the  laud  in  the  hands 
of  said  assignee  is  bound  for  the  said  purchase  money. 
17  10  G.  &  J. 
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4tb.  That  the  deed  from  James  Woodltmd  to  the  plaintiff  Id  tmst 
tor  tlie  grantor's  wife,  is  fraudulent  android,  under  the  circutnBtftDces 
of  this  case. 

5th.  That  purchase  money  is  an  equitable  lieu  to  be  enforced  id 
equity  by  a  re-sale. 

6th.  That  the  purchase  money  is  a  specific  lien,  to  be  enforced  in 
eqaity  by  a  re-sale. 

7th.  That  it  appearing  by  the  allegations  and  proofs,  that  the  par- 
chaser  James  Woodland  had  parted  with  bis  whole  estate,  and  had 
removed  from  the  State  of  Maryland,  the  plaintiff's  only  remedy  is 
in  equity. 

Sth.  That  it  is  manifest  that  the  plaintiff  is  without  remedy  at  law, 
and  therefore  he  has  a  right  to  enforce  his  specific  equitable  lieu  in 
equity. 

No  counsel  appeared  for  the  appellee. 

At  this  Term  the  Court  of  Appeals  decided  that,  the  decree  of  the 
Court  of  Chancery  dismissing  the  bill  of  the  complainant,  be  reversed, 
with  costs  in  both  Courts;  that  the  bill  be  taken  pro  confesao  against 
the  absent  defieudants,  J.  W,  and  wife,  and  that  the  lauds  mentioned 
in  the  proceedings  be  sold  for  the  payment  of  the  balance  of  the  par- 
chase  money  due  the  complainant,  with  interest  tbereon  and  costs  of 
suit.  That  T.  P.  S.  be  and  he  is  hereby  appointed  trustee,  &c.  The 
decree  then  proceeded  to  give  directions  as  usual  in  Chancery,  and 
remanded  the  cause  for  further  proceedings  in  conformity  thereto. 
Decree  reversed,  and  cauge  remanded. 


_  _      •  The  President,  Managebs  amd    Compakt    op  the 
avZ  Washington  and  Baltjmoee  Turnpike  Eoad  vs. 

The  Baltimore  and  Ohio  Bailboad  Company. — Decern 

ber,  1839. 

The  Legislature  of  Uaryl&od  in  1812  chartered  a  company  for  the  construc- 
tion  of  a  turnpifee  road  front  the  line  of  the  District  of  Columbia  to  the 
City  of  Baltimore,  for  the  tranaportation  of  travellers  and  goods  from 
place  to  place,  and  along  the  line  thereof,  and  with  power  to  charge 
tolls.  After  the  plaintiSa  under  this  Act  of  incorporation  hod  con- 
structed their  road,  and  were  in  the  full  exercise  and  enjoyment  of  all 
their  franchlBes,  the  Legislature,  in  1837,  incorporated  the  defendaola, 
with  authority  to  make  a  railroad,  having  the  same  termini,  and  occu- 
pying the  same  line  of  travel. 

The  defendants,  under  the  power  conferred  upon  them  by  this  charter,  made 
and  completed  their  railroad,  and  opened  it  for  public  use  in  the  year 
1835.  charging  as  authorized  by  law.  tolls  for  transporting  persons  and 
commodities  upon  their  road,  to  their  profit  and  advantage,  and  to  the 
prejudice  of  the  defendants,  by  diverting  much  of  the  trade  and  travel 
from  their  turnpike. 
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For  this  injury  the  plaintiffs  in  1889  instituted  against  the  Railroad  Com- 
pany a  special  action  of  trespass  on  the  case.  The  County  Court  de- 
cided the  case  against  the  plaintiffs  pro  forma ;  which  upon  appeal  was 
affirmed  by  the  Court  of  Appeals,  (a) 

Appeal  from  Baltimore  County  Court.  This  was  a  si)ecial  action 
of  trespass  od  the  case,  docketed  by  consent,  between  the  appellants 
as  plaintiffs,  and  the  appellees  as  defendants. 

The  President,  Managers  and  Company  of  the  Washington  and 
Baltimore  Turnpike  Road,  by  G.  L,  Dulany  and  William  L.  Marshall, 
their  attorneys,  complain,  for  that  whereas  the  said  plaintiffs  were,' 
by  an  Act  of  General  Assembly  of  Maryland,  incorporated  in  the 
year  of  our  Lord,  1812,  for  making  a  turnpike  road  from  the  District 
of  Columbia  to  the  City  of  Baltimore,  and  did,  in  pursuance  of  the 
said  Act  of  incorporation,  thereafter  make  said  road.  And  whereas 
they  were  authorized  by  said  Act  of  incorporatfon,  after  having 
made  as  aforesaid  the  said  road,  and  the  same  had  been  examined, 
approved  and  licensed  according  to  the  provisions  of  said  Act,  to 
collect  and  receive  from  every  person  or  persons  using  the  said  road 
by  riding,  driving  or  leading  any  horses,  cattle,  hogs,  sheep,  q^q 
•sulky,  chair,  chaise,  phaeton,  coach,  coachee,  cart,  wagon,  ••"«' 
wain,  sleigh,  sled,  or  other  carriage  of  pleasure  or  burthen,  to  wit, 
for  every  score  of  sheep,  hogs  or  cattle,  one-fourth  of  a  dollar;  for 
every  horse  and  rider,  and  for  every  coach,  stage,  wagon,  and  every 
other  carriage,  under  whatsoever  name,  drawn  by  one,  two  or  more 
horses,  one-fourth  of  a  dollar  for  every  ten  miles,  and  so  in  propor- 
tion for  every  lesser  distance.  And  whereas  they  did  construct  said 
road  as  aforesaid,  and  the  same  was  examined,  approved  and 
licensed,  as  by  the  said  Act  of  incorporation  is  provided,  to  wit,  on 
the  first  day  of  January,  in  the  year  eighteen  hundred  and  fifteen, 
they  were,  on  the  day  last  aforesaid,  and  ever  since  have  been,  and 
now  are,  seized  in  their  demesne,  as  of  fee  and  right  of  the  said 
road,  for  the  uses  herein  before  mentioned,  with  a  right  to  receive 
tolls  as  aforesaid,  for  the  said  use  of  the  same.  Nevertheless  the 
defendants  aforesaid,  well  knowing  the  premises,  and  contriving  to 
injure  and  disturb  the  said  plaintiff's  in  the  enjoyment  of  their  said 
road  and  franchise,  and  to  deprive  them  of  the  toll  and  profits  accru- 
ing therefrom,  heretofore,  on  the daj^  of in  the  year  of 

oar  Lord,  eighteen  hundred  and  thirty ,  at  the  county  aforesaid, 

did  construct  a  public  highway,  called  a  railroad,  from  the  aforesaid 
City  of  Baltimore  to  the  aforesaid  District  of  Columbia,  near  to  the 
aforesaid  turnpike  road  of  the  said  plaintiffs,  and  have  established 
thereon  cars,  or  carriages  for  the  transportation  of  persons  and  mer- 
chandise, and  carriages  and  beasts  of  various  descriptions  from  the 
said  City  of  Baltimore  to  the  said  District  of  Columbia,  and  to  and 


(a)  Cited  in  Turnpike  Road  V8.  State,  19  Md.  292.     Of.  Cliarles  River  Bridge 
vs.  Warren  Bridge,  11  Peters,  420;  The  Binghampton  Bridge,  3  Wallace,  51. 
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IrotD  various  places  betweeu  tbe  Hnme,  for  a  toll  to  be  paid  to  them, 
tbe  said  det'eDdauts,  for  such  transportation,  and  tbe  said  railroad 
and  cars  or  carriages,  have  kept  up  I'rom  that  time  to  the  present, 
aod  during  tbat  time  have  transported  and  conveyed  from  the  said 
city  to  the  said  District,  and  to  and  from  various  places  between  the 
same,  being  near  to  the  aforesaid  turnpike  roiid,  divers  persons  and 
carriages  and  beasts,  and  a  great  amount  of  merchandise,  which,  but 
for  the  establishment  and  use  of  said  railroad,  would  have  used,  and 
before  tbe  establishment  of  said  railroad  were  wont  to  use,  and  b« 
conveyed  'and  driven  along  tbe  said  turnpike  of  the  said 
plaintiffs,  and  have  received  divers  sums  of  money  as  toll 
tberefor,  to  tbe  great  pi'ejudice  of  the  said  plaintifTs,  at  the  coniitj 
aforesaid,  and  so  that  the  said  plaintiffs  have,  during  tbe  said  time 
lost  all  tolls  and  profits  arising  from  tbeir  said  turnpike  road.  And 
the  said  plarntiffs  further  say,  that  they  being  entitled  as  aforesaid, 
to  the  said  turnpike  mad,  and  tbe  said  defendants  well  knowing  the 
same,  and  designing  to  injure  them  tbe  said  ptaiutiffs,  in  the  enjoy- 
ment of  the  same,  and  deprive  them  of  the  toil  and  profits  accruing 
therefrom,  heretofore,  and  whilst  tbe  plaintifl's  were  thus  entitled,  to 

wit,  on  the day  of in   tbe  year  eighteen  hundred  and 

thirty,  did  open  a  public  highway  from  the  said  city  to  the  said  Dis- 
trict, near  to  the  said  turnpike  road,  and  on  tbe  day  and  yenr  afore- 
said, and  at  tbe  county  aforesaid,  permitted,  and  coutiunally  since, 
until  the  present  time,  have  permitted  tbe  same  to  be  used  for  hire 
or  toll,  and  have  received  for  the  use  of  the  same  large  sums  of 
money,  whereby  tbe  said  plaintiffs  have  tost  and  been  deprived  of 
divers  other  profits  which  would  have  arisen  to  them  from  the  use  of 
their  said  road,  and  have  been  greatly  injured  in  tbeir  possessiou 
thereof,  and  right  thereto.    And  tbe  said  plaintiffs  further  complain. 

that  on  tbe day  of ,  in  the  year  eighteen  hundred  and 

and  for  a  long  time  before,  they  were  and  evei-  since  have 

been,  and  now  are,  seized  in  their  demesne  as  of  fee,  and  right,  of  a 
certain  other  turnpike  road  extending  from  the  City  of  Baltimore  to 
the  line  of  the  District  of  Columbia,  with  the  right  to  receive  a  cer- 
tain toll  from  all  persons  using  the  same,  to  wit,  the  toll  bereiu  be- 
fore mentioned :  Yet  tbe  defendants  well  knowing  the  same,  have 
opened,  on  the  day  and  year  aforesaid,  at  tbe  county  aforesaid, 
another  road  near  to  the  said  turnpike  road  of  tbe  said  plaintiffs,  at 
the  commencement  of  the  same  at  the  said  line  of  tbe  District  of 
Columbia,  and  at  its  termination  at  the  City  of  Baltimore,  and  along 
its  entire  extent  between  the  said  places,  and  have  conveyed  divers 
persons  and  beasts,  and  mei'cbandise  along  the  same,  in  cars  or  car- 
riages, for  toll  or  hire,  from  tbe  said  City  of  Baltimore  to  tbe  said 
QOa  ''"^  *  "*  ^''^  District  of  Columbia,  and  have  received  divers 
*'•'**  sums  of  money  therefor,  as  toll  or  hire,  with  inteut  to  injure 
and  defraud  the  said  plaintiffs,  in  the  enjoyment  of  their  said  road 
and  franchise,  and  to  deprive  them  of  the  toll  and  profits  accruing 
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therefrom,  and  the  same  have  kept  open  and  u^ed  as  aforesaid,  from 
the  day  and  year  aforesaid,  until  the  present  time,  to  the  great  pre- 
judice of  said  plaintiffs,  who  have  thereby  during  all  the  aforesaid 
time,  lost  all  toll  and  profit  arising  from  their  said  turnpike  road. 

And  the  said  plaintiffs  further  complain,  that  they,  on  the 

day  of ,  in  the  year  eighteen  hundred  and ^  and  for  a 

long  time  before  were,  and  ever  since  have  been,  and  now  are,  seized 
as  last  aforesaid  of  a  certain  other  turnpike  road  which  they  were 
incorporated  by  the  General  Assembly  of  Maryland  to  make,  from 
the  City  of  Baltimore  to  the  said  line  of  the  District  of  Columbia,  for 
the  use  of  persons  traveling  or  conveying  merchandise  or  beasts,  or 
carriages  of  whatsoever  description,  from  the  said  City  of  Baltimore 
to  the  City  of  Washington,  in  the  said  District  of  Columbia,  with  a 
right  to  receive  a  toll,  to  wit,  the  toll  heretofore  set  forth,  for  the 
use  of  the  same,  which  they  made  agreeable  to  the  said  Act  of  incor- 
poration ;  yet  the  defendants  well  knowing  the  same,  and  intending 
to  injure  the  said  plaintiffs  in  their  enjoyment  of  the  road  and  fran- 
chise, and  to  deprive  them  of  the  tolls  and  profits  accruing  from  the 
same,  did,  on  the  day  and  year  last  aforesaid,  open  a  certain  other 
road,  near  to  the  said  turnpike  road  of  the  plaintiffs,  at  the  com- 
mencement and  termination  of  the  same,  at  the  said  City  of  Balti- 
more, and  said  hue  of  the  District  of  Columbia,  and  along  its  whole 
extent,  with  intent  that  the  same  should  be  used  by  persons  travel- 
ling or  conveying  merchandise,  beasts  or  carriages  of  whatever  de- 
scription as  aforesaid,  from  the  said  City  of  Baltimore  to  the  said 
City  of  Washington,  and  have  kept  open  the  same  and  permitted  it 
to  be  used  from  the  aforesaid  time  to  the  present,  by  the  persons 
aforesaid,  and  for  the  purposes  aforesaid,  and  have  conveyed  in  cars 
or  carriages  the  persons  or  things  aforesaid,  along  the  said  road,  for 
toll  or  hire,  and  have  received  therefor  large  sums  of  monej-,  to  the 
great  prejudice  •  of  the  plaintiffs,  to  wit,  on  the  day  and  year  ^^^ 
aforesaid,  at  the  county  aforesaid,  whereby  the  said  plaintiffs  •'^^ 
have,  during  all  the  said  time,  lost  all  toll  or  profit  arising  from  their 
said  turnpike  road.  Wherefore  the  said  plaintiffs  say  that  they  are 
injurecl,  and  have  sustained  damage,  &c. 

The  defendants  pleaded  not  guilty,  on  which  issue  was  joined. 

The  parties  filed  the  following  statement  of  facts  and  agreements, 
to  wit: 

"  On  the  seventeenth  day  of  December,  in  the  year  1812,  the  Leg- 
islature of  Maryland  incorporated  the  President,  Managers  and  Com- 
pany of  the  Washington  and  Baltimore  Turnpike  Road,  the  present 
plaintiffs,  for  the  purpose  of  making  a  turnpike  road  from  the  line  of 
the  District  of  Columbia  to  the  City  of  Baltimore,  as  by  reference  to 
the  Act  of  December  Session,  1812,  ch.  78,  will  fully  appear,  which 
Act  and  the  supplements  thereto,  as  printed  in  the  published  editions 
of  the  Laws  of  Maryland,  it  is  agreed  may  be  read  as  a  part  of  this 
statement,  and  that  it  was  the  design  of  said  turnpike  road,  by  be- 
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from  various  places  betweeo  the  same,  for  a  toll  to  be  paid  to  them, 
the  said  defendants,  for  sach  transportation,  and  the  said  railroad 
and  cars  or  carriages,  have  kept  up  from  that  time  to  the  present, 
and  during  that  time  have  transported  and  conveyed  from  the  said 
city  to  the  said  District,  anil  to  and  from  various  places  between  the 
same,  being  near  to  the  aforesaid  turnpike  road,  divers  persons  and 
carriages  and  beasts,  and  a  great  amount  of  merchandise,  which,  but 
for  the  establishment  and  use  of  said  railroad,  would  have  used,  and 
before  the  establishment  of  said  railroad  were  wont  to  use,  and  be 
conveyed  *and  driven  along  the  said  turnpike  of  the  said 
plaintiffs,  and  have  received  divers  sums  of  money  as  toll 
therefor,  to  the  great  prejudice  of  the  said  plaintiffs,  at  the  county 
aforesaid,  and  so  that  the  said  plaintiffs  have,  during  the  said  time 
lost  all  tolls  and  profits  arising  from  their  said  turnpike  road.  And 
the  said  plafutiffs  further  say,  that  they  being  entitled  as  aforesaid, 
to  the  said  turnpike  road,  and  the  said  defendants  well  knowing  the 
same,  and  designing  to  injure  them  the  said  plaintiffs,  in  the  enjoy- 
ment of  the  same,  and  deprive  them  of  the  toil  and  profits  accraing 
therefrom,  heretofore,  and  whilst  the  plaintifl's  were  thus  entitled,  to 

wit,  on  the day  of in   the  year  eighteen  hundred  and 

thirty,  did  open  a  public  highway  from  the  said  city  to  the  said  Dis- 
trict, near  to  the  said  turnpike  road,  and  on  the  day  and  yej^r  afore- 
said, and  at  the  county  aforesaid,  permitted,  and  continually  since, 
until  the  present  time,  have  permitted  the  same  to  be  used  for  hire 
or  toll,  and  have  received  for  the  use  of  the  same  large  sums  of 
money,  whereby  the  said  plaintiffs  have  lost  and  been  deprived  of 
divers  other  profits  which  would  have  arisen  to  them  from  the  use  of 
their  said  road,  and  have  been  greatly  injured  in  their  possession 
thereof,  and  right  thereto.  And  the  said  plaintiffs  further  complain, 
that  on  the day  of ,  in  the  year  eighteen  hundred  and 


and  for  a  long  time  before,  they  were  and  ever  since  have 

been,  and  now  are,  seized  in  their  demesne  as  of  fee,  and  right,  of  a 
certain  other  turnpike  road  extending  from  the  City  of  Baltimore  to 
the  line  of  the  District  of  Columbia,  with  the  right  to  receive  a  cer- 
tain toll  from  all  persons  using  the  same,  to  wit,  the  toll  herein  be- 
fore mentioned :  Yet  the  defendants  well  knowing  the  same,  have 
opened,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid, 
another  road  near  to  the  said  turnpike  road  of  the  said  plaintiffs,  at 
the  commencement  of  the  same  at  the  said  line  of  the  District  of 
Columbia,  and  at  its  termination  at  the  City  of  Baltimore,  and  aloug: 
its  entire  extent  between  the  said  places,  and  have  conveyed  divers 
persons  and  beasts,  and  merchandise  along  the  same,  in  cars  or  car- 
riages, for  toll  or  hire,  from  the  said  City  of  Baltimore  to  the  said 
^p-  line  •of  the  District  of  Columbia,  and  have  received  divers 
^^^  sums  of  money  therefor,  as  toll  or  hire,  with  intent  to  injure 
and  defraud  the  said  plaintiffs,  in  the  enjoyment  of  their  said  road 
and  franchise,  and  to  deprive  them  of  the  toll  and  profits  accruing 
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therefrom,  and  the  same  have  kept  open  and  a^d  as  aforesaid,  from 
the  day  and  year  aforesaid,  until  the  present  time,  to  the  great  pre- 
judice of  said  plaintiffs,  who  have  thereby  during  all  the  aforesaid 
time,  lost  all  toll  and  profit  arising  from  their  said  turnpike  road. 

And  the  said  plaintiffs  further  complain,  that  they,  on  the 

day  of ^  in  the  year  eighteen  hundred  and ,  and  for  a 

long  time  before  were,  and  ever  since  have  been,  and  now  are,  seized 
as  last  aforesaid  of  a  certain  other  turnpike  road  which  they  were 
incorporated  by  the  General  Assembly  of  Maryland  to  make,  from 
the  City  of  Baltimore  to  the  said  line  of  the  District  of  Columbia,  for 
the  use  of  persons  traveling  or  conveying  merchandise  or  beasts,  or 
carriages  of  whatsoever  description,  from  the  said  City  of  Baltimore 
to  the  City  of  Washington,  in  the  said  District  of  Columbia,  with  a 
right  to  receive  a  toll,  to  wit,  the  toll  heretofore  set  forth,  for  the 
use  of  the  same,  which  they  made  agreeable  to  the  said  Act  of  incor- 
poration ;  yet  the  defendants  well  knowing  the  same,  and  intending 
to  injure  the  said  plaintiffs  in  their  enjoyment  of  the  road  and  fran- 
chise, and  to  deprive  them  of  the  tolls  and  profits  accruing  from  the 
same,  did,  on  the  day  and  year  last  aforesaid,  open  a  certain  other 
road,  near  to  the  said  turnpike  road  of  the  plaintiffs,  at  the  com- 
mencement and  termination  of  the  same,  at  the  said  City  of  Balti- 
moi^e,  and  said  line  of  the  District  of  Columbia,  and  along  its  whole 
extent,  with  intent  that  the  same  should  be  used  by  persons  travel- 
ling or  conveying  merchandise,  beasts  or  carriages  of  whatever  de- 
scription as  aforesaid,  from  the  said  City  of  Baltimore  to  the  said 
City  of  Washington,  and  have  kept  open  the  same  and  permitted  it 
to  be  used  from  the  aforesaid  time  to  the  present,  by  the  persons 
aforesaid,  and  for  the  purposes  aforesaid,  and  have  conveyed  in  cars 
or  carriages  the  persons  or  things  aforesaid,  along  the  said  road,  for 
toll  or  hire,  and  have  received  therefor  large  sums  of  money,  to  the 
great  prejudice  •  of  the  plaintiffs,  to  wit,  on  the  day  and  year  ^^^ 
aforesaid,  at  the  county  aforesaid,  whereby  the  said  plaintiffs  ^^^ 
have,  during  all  the  said  time,  lost  all  toll  or  profit  arising  from  their 
said  turnpike  road.  Wherefore  the  said  plaintiffs  say  that  they  are 
injured,  and  have  sustained  damage,  &c. 

The  defendants  pleaded  not  guilty,  on  which  issue  was  joined. 

The  parties  filed  the  following  statement  of  facts  and  agreements, 
to  wit: 

"  On  the  seventeenth  day  of  December,  in  the  year  1812,  the  Leg- 
islature of  Maryland  incorporated  the  President,  Managers  and  Com- 
pany of  the  Washington  and  Baltimore  Turnpike  Road,  the  present 
plaintiffs,  for  the  purpose  of  making  a  turnpike  road  from  the  line  of 
the  District  of  Columbia  to  the  City  of  Baltimore,  as  by  reference  to 
the  Act  of  December  Session,  1812,  ch.  78,  will  fully  appear,  which 
Act  and  the  supplements  thereto,  as  printed  in  the  published  editions 
of  the  Laws  of  Maryland,  it  is  agreed  may  be  read  as  a  part  of  this 
statement,  and  that  it  was  the  design  of  said  turnpike  road,  by  be- 
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iug  nuited  to  another  turnpike  road  leadiug  trom  the  liae  of  the  Dis- 
trict of  Colnmbia  to  the  City  of  Washiugtoa,  to  complete  a  turnpike 
road  commnDication  between  Baltimore  and  Washington,  for  the 
accommodation  of  the  public  in  travelling  and  in  the  transportation 
of  goods,  and  in  the  general  uses  of  such  roads,  as  well  between  the 
said  Cities  of  Baltimore  and  Washington,  as  along  the  line  of  said 
road.  That  under  the  said  Act  of  incorporation,  the  plaintiffs  con- 
structed a  turnpike  road  as  thereby  authorized,  and  completed  the 
same  for  the  use  therein  required,  and  connected  with  the  road  lead- 
ing from  the  line  of  the  District  of  Colnmbia  to  the  City  of  Wash- 
ington, as  intended  as  aforesaid ;  and  it  was  and  had  been  for  n  long 
time  nsed  in  such  connection  for  the  purposes  aforesaid;  Hnd  the 
plaintiffs  having  complied  with  all  the  conditions  precedent  to  their 
charter,  were,  and  bad  long  been  in  the  legal  possession  and  exer- 
cise of  all  the  franchises  granted  by  the  said  Act  of  incorporation, 
when,  on  the  twenty-eighth  day  of  February,  in  the  year  1827,  the 
Legislature  of  Maryland  incorporated  the  Baltimore  and  Ohio  Bail- 
road  Company,  the  •  defendants  in  this  suit,  for  the  purpose 
**"  *  of  coustmcting  a  railroad  from  the  City  of  Baltimore  to  some 
suitable  point  on  the  Ohio  Biver,  with  authority  t«  make,  or  canse 
to  be  made,  lateral  railroads  in  any  direction  whaterer,  in  coDDec*. 
tion  with  said  railroad  from  the  City  of  Baltimoie  to  the  Ohio  River. 
"That  on  the  22d  day  of  February,  1831,  the  Legislature  of  Mary- 
land passed  an  Act,  entitled,  '  an  Act  to  promote  internal  improve- 
ment by  the  coustmction  of  a  railroad  from  Baltimore  to  the  City  of 
Washington,'  to  which  a  supplement  was  passed  on  the  27th  of  Feb- 
ruary, 1S32,  and  a  further  supplement  was  passed  on  the  9th  of 
March,  1833 ;  that  under  the  three  last  named  acts,  authority  was 
given  to  the  Baltimore  and  Ohio  Railroad  Company  to  construct  a 
railroad  from  such  point  or  place  on  that  part  of  the  Baltimore  and 
Ohio  Railroad,  then  constrncted  under  the  original  charter  of  the 
2Sth  of  February,  1827,  and  in  use,  not  exceeding  eight  miles  from 
the  City  of  Baltimore,  as  the  company  might  deem  most  convenient 
to  the  line  of  the  State  of  Maryland  adjoining  the  District  of  Colom- 
bia in  a  direction  towards  the  City  of  Washington ;  that  at  the 
second  session  of  the  21st  Congress,  an  Act  was  passed,  entitled,  &c. 
&c.,  authorizing  the  said  Baltimore  and  Ohio  Railroad  Company  to 
extend  into  and  within  the  District  of  Columbia,  n  lateral  railroad, 
such  as  the  company  shall  construct  or  cause  to  be  ccwstructed,  in  a 
direction  towards  the  said  District,  in  connection  with  the  railroad 
from  the  City  of  Baltimore  to  the  Ohio  River, — all  which  Acts  relat- 
ing to  the  Baltimore  and  Ohio  Railroad  Company,  it  is  hereby 
agreed  may  be  read  irom  the  printed  copies  of  the  laws  containing 
them.  That,  acting  under  the  authority  thus  granted  to  said  detend- 
ants,  they  proceeded  to  construct  the  railroad  to  the  City  of  Wash- 
ington, authorized  by  the  Acts  of  Assembly  aforesaid,  which  was 
completed  by  them,  and  the  use  of  which  commenced  in  the  year 
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1835,  and  has  continaed  to  the  day  of  the  issning  of  the  writ  of  this 
action,  during  all  which  time,  from  the  completion  of  their  said  turn- 
pike road  as  aforesaid,  the  plaintiffs  were,  and  have  oontinnaliy  been 
in  the  possession  and  exercise  as  aforesaid  of  all  their  franchises 
granted  them  in  their  aforesaid  Act  *  of  incorporation  and  q^^ 
the  supplement  thereto.  That  the  termini  of  the  said  rail-  ^^^ 
road  and  turnpike  road,  and  the  respective  locations  of  the  same 
throughout  their  entire  routes,  are,  as  appear  by  a  plat  of  the  same, 
annexed  to  the  seventh  annual  report  of  the  Baltimore  and  Ohio 
Bailroad  Company,  which  plat  is  to  be  exhibited  as  part  of  this 
statement,  and  both  were  designed  to  form  a  communication  between 
Washington  City  and  Baltimore,  and  between  Baltimore  and  the 
District  of  Columbia,  to  accommodate  persons  travelling  between 
said  places  and  along  their  respective  routes,  and  for  pnrposes  of 
transportation.  That  the  said  railroad  was  also  intended  and  is 
used  as  a  railroad  communication  for  passengers  travelling  from  the 
west  on  the  main  stem  of  the  Baltimore  and  Ohio  Bailroad  to  the 
<}ity  of  Washington,  and  for  those  travelling  from  Washington  to 
the  west,  and  for  purposes  of  transportation  generally  on  the  same 
route,  and  that  the  said  turnpike  road  was  also  designed  as  a  com- 
munication for  passengers  coming  from  the  west  by  way  of  the  City 
of  Baltimore,  or  arriving  at  any  point  upon  the  said  turnpike  road 
between  the  Cities  of  Baltimore  and  Washington,  and  also  for  those 
going  from  Washington  by  way  of  Baltimore  to  the  west,  and  was 
used  as  such  before  the  construction  of  said  railroad.  That  the  de- 
fendants have  always,  as  authorized  by  their  charter,  charged  a  toll 
or  price  of  transportation  for  the  use  of  their  said  railroad  between 
the  said  Cities  of  Baltimore  and  Washington,  and  that  since  the  said 
railroad  has  been  in  operation,  and  in  consequence  of  its  being 
offered  to  the  public  accommodation  as  aforesaid,  and  by  reason  of 
its  use,  much  of  the  travel  between  the  two  cities  aforesaid,  and  of 
the  way  travel,  and  of  the  transportation  of  merchandise  and  other 
articles  which  had  been  a  source  of  profit  to  the  plaintiffs,  has  been 
diverted  from  the  turnpike  road  aforesaid  to  the  said  riailroad,  to  the 
injury  of  the  plaintiffs  and  to  the  advantage  of  the  defendants. 
That  by  the  authority  of  an  Act  of  the  General  Assembly  of  Mary- 
land, passed  at  December  Session,  1833,  ch.  170,  the  location  of  the 
said  turnpike  road  was  changed  at  the  crossing  marked  X  on  the 
plat,  near  the  Sandy  Spring  Road,  and  the  assent  of  the  Turnpike 
•Boad  Company  was  given  thereto,  according  to  the  terms  of  qqq 
the  following  agreement,  dated  May  13th,  1834,  which  is  to  be  «'^W 
taken  as  a  part  of  this  statement :  ^  An  agreement  made  and  con- 
oladed  this  13th  day  of  May,  in  the  year  of  our  Lord  1834,  between 
the  president  and  managers  of  the  Washington  and  Baltimore  Turn- 
pike Road  Company  of  the  first  part,  and  the  Baltimore  and  Ohio 
Railroad  Company  of  the  second  part :  Whereas,  by  an  Act  of  the 
General  Assembly  of  Maryland,  passed  at  December  Session,  in  the 
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year  1833,  entitled,  a  further  additiooal  sopplemeat  to  an  Act  enti- 
tled, ao  Act  to  promote  interual  improvement  by  the  coQstraction  of 
a  railroad  from  Baltimore  to  the  City  of  Washington  aod  lor  other 
purposes,  it  is  enacted  that  the  president  and  directors  of  the  Balti- 
more and  ObioBailroad  Conipany  be  and  they  are  hereby  nnthor- 
ized,  with  the  assent  of  the  Washington  and  Baltimore  Turnpike 
Bead  Company  being  first  had  and  obtained,  to  change  the  present 
location  of  the  Washington  and  Baltimore  Turnpike  Boad  at  the 
places  vhere  the  railroad  between  Baltimore  and  the  City  of  Wash- 
ington crosses  the  same,  to  such  other  and  new  location  as  the  presi- 
dent and  directors  may  deem  best  calculated  to  facilitate  the  passage 
of  the  railroad  over  the  said  tuinpike  road,  also  to  obtain  possessiou 
of  the  land  included  in  such  new  locations,  and  to  construct  a  stone 
or  gravel  turnpike  thereon,  and  in  the  same  manner  that  the  presi- 
dent and  managers  of  the  Waabington  and  Baltimore  Turnpike  Boad 
Company  might  have  done,  had  such  new  location  been  apart  from 
the  original  location  of  said  turnpike  road ;  and  the  said  parts  of  the 
said  turnpike  road,  when  so  constructed  on  the  new  locations  to  be 
made  as  aforesaid,  and  when  the  construction  thereof  is  approved 
by  the  president  and  managei's  of  the  said  Washington  and  Balti- 
more Turnpike  Road  Company,  shall  be  taken  and  used  as  a  part  of 
tbe  said  Washington  and  Baltimore  Turnpike  Bead ;  the  said  appro- 
val to  be  given  under  tbe  seal  of  said  corporation  and  to  be  reconled 
in  the  land  records  or  the  county  within  which  the  changes  of  loca- 
tion shall  be  made :  and  whereas,  by  a  memorandum  of  an  agree- 
ment heretofore  made  on  behalf  of  the  said  two  corporations,  in 
"anticipation  of  the  powers  necessary  to  perfect  the  same 
'**'"  being  granted  by  the  said  General  Assembly,  as  by  the  Act 
aforesaid  it  was  stipidated,  that  for  and  in  consideration  of  tbe  sum 
of  ten  thousand  dollars,  to  be  paid  to  the  said  president  and  mana- 
gers of  the  said  Turnpike  Boad  Company,  the  said  Bailroad  Company 
should  have  tbe  privilege  of  so  changing  the  location  or  grade  of  tbe 
said  turnpike  road  as  to  cause  it  to  pass  the  said  railroad  at  the 
same  level  with  the  said  railroad  at  the  places  of  crossing,  it  being 
distinctly  understood  that  the  said  president  and  managers  of  the 
said  Turnpike  Road  Company  reserved  all  claims  wbich  they  might  or 
could  have  now  or  hereafter  against  the  State  of  Maryland,  the  said 
Railroad  Company,  or  any  other  persons  or  corporations,  by  reason  of 
tbe  injury  to  the  travel,  or  by  reason  of  the  diversion  thereof  from 
the  said  turnpike  road,  caused  by  the  construction  and  use  of  the 
said  railroad,  parallel  thereto, — And  whereas  the  said  two  corpora- 
tions, being  now  clothed  with  ample  powers  for  the  purpose,  and 
desirous  of  carrying  the  said  memorandum  of  an  agreement  into 
effect  according  to  its  tenor : 

"  ^Now  therefore,  this  agreement  wituesseth,  that  the  said  presi- 
dent and  managers  of  the  Washington  and  Baltimore  Turnpike 
Road  Company,  pursuant  to  the  authority  contained  in  the  said  Act 
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of  Assembly,  aud  for  and  in  consideration  of  the  prennses  and  of  the 
sum  of  ten  thousand  dollars,  current  money  to  them  paid  by  the  said 
Baltimore  and  Ohio  Eailroad  Company,  thereceipt  whereof  is  hereby 
acknowledged,  hath  given  and  granted,  and  by  these  presents  do  give 
and  grant,  to  the  said  Baltimore  and  Ohio  Railroad  Company,  the 
right  or  privilege  of  so  changing  the  location  or  grade  of  the  said 
turnpike  road,  where  the  railroad  passes  or  crosses  over  it  in  the  late- 
ral branch  from  the  main  stem  to  the  City  of  Washington,  as  to  cause 
it  to  pass  the  said  railroad  on  the  same  level  with  the  said  railroad  at 
the  places  of  crossing.    The  said  places  of  crossing  are  four  in  num- 
ber: 1,  in  the  village  of  Elk  Bidge  Landing, — 2,  near  the  20th  mile  stone 
on  the  said  turnpike  road, — 3,  near  the  village  of  Vansville, — and  4, 
near  the  village  of  Bladensburg.    The  three  plats  accompanying  this 
*  agreement  as  part  thereof,  represent  the  alterations  in  the   Mg^^ 
grade  and  locations  agreed  upon  between  the  parties  hereto,  *^* 
for  the  three  first  of  the  said  places  of  crossing.    In  plat  No.  1,  the 
change  takes  place  in  the  vertical  grade,  which,  instead  of  remain- 
ing as  the  line  marked  with  the  letters  A,  C,  L,  E,  B,  is  to  be  changed 
in  the  line  A,  G,  C,  D,  E,  B.    In  plat  No.  2,  the  change  takes  place 
in  the  horizontal  location,  which,  instead  of  remaining  as  the  line 
from  J  to  N,  is  to  be  changed  into  the  line  L,  M,  N,  with  the  grade 
exhibited  in  the  section  P,  Q.    In  plat  No.  3,  the  changes  take  place 
in  the  vertical  grade,  which,  instead  of  remaining  as  the  line  marked 
with  the  letters  E,  A,  L,  !>,  V,  is  to  be  changed  to  the  line  E,  A,  B, 
C,  D,  F,  the  crossing  at  the  village  of  Bladensburg  will  be  at  the 
present  level  of  the  turnpike  road.    The  expense  of  such  changes  in 
the  grade  or  location  of  the  said  turnpike  road,  to  be  borne  by  the  said 
Bailroad  Company,  the  said  Eailroad  Company  to  commence  forth- 
with or  at  its  pleasure,  or  to  continue  if  already  commenced,  the 
construction  of  the  said  railroad  and  altering  the  location  aud  grade 
of  the  said  turnpike  road  at  the  places  aforesaid,  without  hindrance 
or  interruption  on  the  part  of  the  said  Turnpike  Eoad  Company — and 
it  is  declared  to  be  the  meaning  and  intention  of  the  parties  to  these 
presents,  and  it  is  hereby  so  expressly  declared,  that  nothing  herein 
contained,  or  that  is  contained  in  the  memorandum  herein  referred 
to,  shall  operate  as  a  bar  to  any  claim  which  the  Turnpike  Eoad  Com- 
pany aforesaid  may  or  can  have  now  or  hereafter,  against  the  State 
of  Maryland,  the  said  railroad  company,  or  any  other  persons  or 
corporations,  by  reason  of  the  injury  to  the  travel  on,  or  by  reason 
of  the  diversion  thereof  from,  the  said  turnpike  road,  caused  hy  the 
construction  and  use  of  the  said  railroad  parallel  thereto.     It  is 
further  agreed  and  understood,  that  the  said  Eailroad  Company  in 
carrying  on  the  work  of  construction  and  alteration  aforesaid  at  the 
crossing  places  aforesaid,  shall  not  cause  injury  or  interruption  to 
travel  on  said  turnpike  road.'  " 

Upon  the  foregoing  statement  of  facts  it  is  contended   that  the 
said  plaintiffs  have  a  right  to  recover,  because  of  the  •injury    ^g^^p 
sustained  by  them  by  the  illegal  diversion  of  their  travel  and  ^^^^ 
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traoBportatioii  I'rom  the  said  turnpike  road  as  aforesaid  upon  the 
railway  of  the  defendants. 

If  the  Court  shall  be  of  that  opioioo,  then  they  will  render  a  jndg- 
meat  on  the  case  stated  for  ptaintiGF — if  otherwise,  for  defendant — 
either  party  to  have  the  same  right  tu  appeal  from  the  jadgment  to 
be  rendered,  as  if  the  same  was'  rendered  on  bills  of  exceptions.  It 
is  agreed  that  the  Coart  shall  render  judgment  p-o/orma  for  defend- 
ants, the  right  of  appeal  being  reserved  as  above.  It  is  further 
agreed,  that  if  the  judgment  be  reversed  in  the  Court  of  Appeals,  a 
procedendo  be  issued  to  the  County  Court. 

The  County  Court  rendered  a  pro  forma  judgment  for  the  appel- 
lees, and  the  appellants  brought  this  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Abcheb, 
BoBSEY,  Chambers,  and  Spence,  JJ. 

Marshall  and  Dulany,  for  the  appellants  contended — 1st.  That  the 
construction  of  their  road,  as  prescribed  by  their  charter,  for  the 
accommodation  of  the  travel  between  Baltimore  and  Washington, 
and  all  intennediate  points,  conlers  npon  them  a  right  to  take  loll 
for  the  use  of  their  road. 

2Dd.  That  this  right  to  take  toll  arises  out  of  the  franchise  commu- 
nicated by  their  charter,  which  ts  in  its  nature  exclusive,  and  not 
confined  to  the  limits  of  their  road,  but  extending  on  each  side  of  it, 
so  as  to  prevent  injurious  competition  by  the  erection  of  any  other 
rival  road,  having  the  same  tennmi,  and  being  deBigued  to  accommo- 
date the  same  travel. 

3rd.  That  the  charter  by  which  this  franchise  was  granted  to  the 
appellants,  is  a  contract,  to  be  interpreted,  altbongb  the  State  is  a 
party  to  it,  by  the  same  rules  as  are  applicable  to  the  constmction 
of  contracts  generally ;  that  the  franchise  which  it  confers  is  prop- 
erty, and  that  the  charter  granted  to  the  api)ellees  to  construct  their 
road  within  the  limits  of  the  said  franchise  of  the  appellants,  with- 
out proper  compensation  to  them,  was  a  violation  of  their  vested 
rights,  and  void,  not  only  'as  against  the  Constitution  of 
'  Maryland,  and  those  fundamental  principles  which  presume 
the  private  rights  of  property  inviolable,  bnt  also  as  against  the 
CoDstitDtion  of  the  United  States,  as  it  directly  impaired  the  im- 
plied obligation  of  the  State  of  Maryland,  arising  out  of  the  charter 
to  the  appeHauts,  that  she  would  do  nothing  to  pnjjudice  her  grant 
to  them. 

4tb.  That  the  right  to  subscribe  to  the  capital  stock  of  the  railroad, 
conferred  upon  the  appellants  by  the  4th  sec.  of  the  Act  of  1830,  ch. 
158,  is  not  such  a  compensation  as  they  are  bound  to  receive  as  an 
equivalent  for  the  violation  of  their  said  franchise; — they  were  en- 
titled to  a  pecuniary  compensation,  and  to  have  the  amount  ascer- 
tained in  the  due  conrse  of  law  by  the  verdict  of  a  jury.  The  viola- 
tion of  the  appellants'  franchise  was  a  legislative  act,  and  the  award 
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of  cM)mpen8ation  a  jadicial  one,  and  it  is  not  competent,  by  the  Gon- 
Btitntion  of  Maryland,  for  the  same  power  that  inflicts  the  injury,  to 
bestow  the  recompense. 

Latrobe  and  JR.  Johnson^  for  the  appellees,  insisted — Ist.  That  the 
terms  used  in  the  plaintiffs'  charter,  which  is  the  law  of  their  exist- 
ence, do  not  in  their  plain  and  natural  meaning,  either  restrict  the 
Legislature  in  the  exercise  of  the  eminent  domain  of  the  State,  or 
vest  in  the  plaintiffs  the  exclusive  right  which  they  claim. 

2nd.  That  these  terms  have  no  peculiar,  legal,  or  technical  mean- 
ing, as  is  alleged  by  the  plaintiffs,  which  give  them  such  an  effect 
and  operation. 

3rd.  That  the  charter  of  the  plaintiffs  is  a  grant  from  the  State  to 
the  private  corporation  created  by  it,  which  must  speak  for  itself 
and  be  interpreted  by  its  own  terms,  and  that  nothing  can  pass  under 
it  by  implication. 

4th.  That  the  Stat«  having  in  the  first  exercise  of  its  eminent 
domain  authorized  the  construction  of  the  defendants'  railroad,  any 
*  diversion  of  the  travel  from  the  turnpike  to  the  railroad,  diminish- 
ing the  tolls  of  the  plaintiffs,  is  damnum  absque  injuria,  for  which  no 
action  will  lie. 

5th.  That  applying  these  principles  to  the  case  at  bar,  it  is  Mg^^ 
♦contended,  finally,  that  the  plaintiffs' franchise  of  toll  was  *^* 
limited  to  the  road  itself,  and  the  travel  thereupon ;  and  that  while 
no  impediment  is  put  in  the  way  of  the  actual  use  of  said  road,  or 
taking  toll  from  such  persons  as  use  the  same,  no  injury  is  done  by 
the  defendants  to  the  franchise  of  the  plaintiffs,  for  which  the  law 
affords  a  remedy. 

The  following  Acts  of  Assembly  were  referred  to  in  the  argument 
and  read  by  agreement. 

1812,  ch.  78;  1827,  ch.  170;  1828,  ch.  139;  1826,  ch.  123;  1830,  ch. 
158;  1831,  ch.  330;  1832,  ch.  175. 

Judgment  affirmed  by  the  Court. 


LxTCY  Habwood,  Haedesty  et  al.  vs.  Joshua  Jones.— Decem- 
ber, 1839. 

Under  the  Act  of  1882,  ch.  302,  sec.  5,  it  is  too  late  to  object  in  the  Court  of 
Appeals  to  the  admissibility  of  evidence,  upon  the  ground  that  the  wit- 
ness from  whom  it  was  derived,  was  examined  without  notice  to  the 
party  objecting,  or  was  a  party  to  the  cause;  the  objection  should  be 
taken  by  exception  in  the  Chancery  Court,  (a) 

The  answer  of  a  defendant  in  Chancery  is  not  evidence  against  the  other 
defendants,  though  prior  to  the  filing  of  the  answer,  the  former  may 


(a)  Cited  in  Oardmer  vs.  Hardy,  12  G.  &  J.  880;  Cross  vs.  Cohen,  3  Gill, 
272;  Gibbs  vs.  Ocde.  7  Md.  87;  Windivart  vs.  Allen,  13  Md.  200;  Tolson  vs. 

ToUon,  4  Md.  Ch.  128. 
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have  traDsfened  to  the  latter  all  his  iDtereat  in  the  subject-matter  of  the 
controversy,  (5| 

When  a  contract  is  reduced  to  vritiog.  parol  evidence  of  its  contenU  is  in- 
admiesible.  in  the  absence  of  all  proof  of  fraud,  surprise  or  mistake,  ic) 

A  Court  of  equity  will  not  permit  a  party,  who  has  received  a  valuable  oon- 
eideration  for  the  performance  of  a  parol  agreement,  to  be  fulBUed  more 
than  a  year  from  its  date,  to  aet  up  the  Statute  of  Frauds  as  a  bar  to  its 
specific  execution,  considering  such  cases  as  without  the  purview  of  the 

The  Statute  of  Frauds  prohibits  the  establiahing  the  liability  of  one  per^m 
for  the  debt  of  another  by  oral  evidence,  but  the  statute  does  not  apply 
to  the  case  of  a  promise  to  a  debtor,  upon  a  full  conaid oration,  to  dis- 
charge a  debt  due  from  euch  debtor  to  a  third  perBon,  ((f) 

A  party  is  not  precluded  from  going  into  Chancery  for  relief  againat  a  judg- 
ment, upon  the  ground  that  he  abould  have  defended  himself  at  law. 
when  the  application  to  equity  rests  upon  an  engagement  embraced  by 

.^_    the  'Statute  of  Frauds,  and  void  at  law:  though  attended  by  cir- 

'*""  cumstances  which,  in  equity,  take  it  out  of  the  operation  ol  the 
statute,  ie) 

Nor  is  he  bo  precluded  when  the  defence  ia  upon  acta  done  in  execution  of  an 
eipresB  trust. 

Objection  cannot  be  taken  in  the  Court  of  Appeals  to  a  variance  between  the 
allegations  of  the  bill,  and  the  proofs,  unless  exceptions  are  filed  in  the 
Court  of  Chancery  according  to  the  Gth  section  of  the  Act  of  188!.  ch. 
302. 

In  an  action  by  an  assignee  of  a  single  bUl.  as  authorized  by  the  Act  of  1829, 
ch.  51,  all  and  the  same  defencea.  legal  or  equitable,  are  open  to  the 
debtor,  as  if  the  action  was  brought  in  the  name  of  the  assignor.  (/  i 

If  however  the  assignee,  prior  to  the 'assignment,  seeka  information  iipou 
the  subject  from  the  debtor,  and  he  withholds  it,  the  latter  must  r^ub- 
niit  to  the  consequences  which  are  visited  upon  a,  fraudulent  conceal- 
menl,  [,) 

All  partnership  property,  and  responsibilities,  upon  the  death  of  one  psrtuer, 
survive  to  the  aurvivor:  and  in  a  bill  in  Chancery  in  relation  thereto,  it 
is  not  necessary  to  make  the  personal  representative  of  the  deceased 
partner  a  party. 

If  a  written  instrument  is  made  in  part  execution  of  a  parol  agreement, 
parol  evidence  is  admissible  to  prove  tbe  contract.  The  inHtmment  is 
not  designed  as  tbe  evidence  of  the  c  ~  ~ 


Where  a  debtor,  by  a  single  bill  and  otherwiae.  transferred  all  hia  assets 
a  partnership,  which  firm  agreed  with  tbe  security  of  the  assignor 


(b)  Cited  in  Johnson  vs.  Robertson.  31  Md.  491:  Glenn  vs.  Baker.  1  Md.  Ch. 
77;  Winn  vs.  Albert.  2  Md.  Ch.  178.     See  Stewart  vs.  Stone.  3  G.  &  J.  81S. 

(c)  Approved  in  MeEMerrji  vs.  ShijAey.  2  Md.  35;  FarreU  vs.  Bean,  10  Md. 
228:  Kent  vs.  Carcaud.  17  Md.  800.  See  Wesley  vs.  Thomas.  6  H.  &  J.  35: 
WatkiM  vs.  Stoekett.  6  H.  &  J.  358. 

td)  Cited  in  SmaU  vb.  Sehaefer.  34  Md.  181;  White  vs.  StAonwnOey,  80  Sid. 
590.     See  Klder  vs.  Warfieid.  7  H.  &  J.  285.  note. 

ie)  See  QoH  vs.  Can-.  6  G.  &  J.  20^!;  Fowler  vs.  Lee.  ante.  m.  p.  858. 

( / 1  Cited  in  Cox  vs.  Sprigg.  6  Md.  286;  Giddiiigs  vs.  Seevers.  24  Md.  376; 
fii.^.  Co.  vs.  Rosa.  2  Md.  Ch.  37. 

(9)  Ct.  Hall  vs.  PumeU.  2  Md.  Ch.  137;  Pomeroy  Eq.  Jvr.  sec.  704. 
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the  single  bill,  that  they  would  release  the  security  from  liability,  on 
his  engagement,  that  in  case  of  deficiency  of  assets  of  the  assignor  to 
meet  the  bill,  the  security  would  pay  8200  to  said  firm,  and  there  was 
no  proof  in  the  cause  that  sufficient  assets  had  been  collected  by  the 
firm,  and  the  firm  having  assigned  said  single  bill  to  the  plaintiff  who 
obtained  judgment  for  the  whole  amount  of  it,  which  judgment  had 
been  enjoined  by  the  Ck>unty  Court,  the  Court  of  Appeals  reversed  the 
decree,  and  decreed  that  the  plaintiff  should  have  liberty  to  issue  exe- 
cution for  the  sum  of  8200,  with  interest  and  costs. 

Appeal,  from  equity  side  of  Frederick  County  Court.  The  bill  in 
this  cause  was  filed  od  the  2l8t  January,  1834,  by  Joshua  Jones, 
alleging  thst,  a  certain  John  B.  Jones  borrowed  the  sum  of  82,000 
from  Lucy  Harwood,  and  to  secure  the  same  gave  his  note  under 
seal,  bearing  date  4th  August,  1829,  with  the  complainant  as  secu- 
rity therein,  and  carrying  interest  from  date;  that  the  said  note  was 
delivered  to  the  said  Lucy,  and  remained  in  her  hands  for  some  time ; 
that  John  B.  Jones  wa«  in  mercantile  business  in  Baltimore,  and 
became  largely  indebted ;  that  the  firm  of  Samuel  Jones  and  Bicbard 
S.  Hardesty,  had  endorsed  for  him  to  a  considerable  amount,  and 
becoming  alarmed  therefor,  called  upon  the  said  John  B.  Jones  for 
indemnity ;  that  he,  in  order  to  quiet  the  iears  of  Jones  &  Hardesty, 
did  in  February,  1830,  give  *to  the  said  Samuel  Jones,  the  acting 
partner  of  the  said  Jones  &  Hardesty,  a  bill  of  sale  of  all  his  stock 
of  goods  in  the  store  and  cellar  be  then  occupied  in  the  City  of  Balti- 
more, and  all  other  personal  property  which  he  had  in  his  possession 
or  in  any  manner  belonging  to  him ;  that  the  bill  of  sale,  though 
absolute  upon  its  face,  was,  at  the  time  it  was  executed  and 
delivered  to  the  said  Samuel  Jones,  only  designed  as  collateral  secu- 
rity to  the  firm  of  Jones  &  Hardesty,  to  secure  them  against  any  loss 
that  may  arise  from  their  *  said  endorsements,  and  was  not  to 
have  been  put  upon  record  until  it  met  with  the  approbation  of  ^"® 
complainant,  who  had  become  responsible  for  the  said  John  B.  Jones 
as  security  in  Lucy  Harwood's  note ;  that  as  soon  as  complainant 
heard  of  the  above  mentioned  transaction,  between  the  said  John  B. 
Jones  and  Samuel  Joties,  as  the  acting  partner  for  and  on  behalf  of 
Jones  &  Hardesty,  he  felt  some  anxiety  in  relation  to  his  responsi- 
bility for  the  said  John  B.  Jones  to  the  said  Lucy,  and  immediately 
went  to  Baltimore  to  investigate  the  whole  matter,  and  so  far  as  he 
could  with  propriety  to  guard  against  his  aforesaid  responsibility ; 
that  on  his  arrival  John  B.  Jones  expressed  great  confidence  in  bis 
ability  to  meet  all  demands  upon  him,  and  in  order  to  quiet  the  fears 
of  complainant,  offered  to  transfer  to  him  other  notes  as  collateral 
security  to  protect  him  from  any  loss  that  might  arise  by  virtue  of  his 
responsibility  in  Lucy  Harwood's  note,  but  Samuel  Jones,  who  was 
one  of  the  firm  of  Jones  &  Hardesty,  and  acting  for,  and  on  behalf  of 
the  said  firm,  contrary  to  the  aforementioned  understanding  between 
the  parties,  placed  upon  the  records  of  Baltimore  County  the  afore- 
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mentioDecl  bill  of  sale,  and  uow  pressed  for  the  transfer  of  the  books 
notes  and  accounts  of  the  said  John  B.  Jones,  stating  that,  he  bad 
a  bill  of  sale  of  the  goods  and  other  personal  effects,  and  that  unless 
the  proposed  transfer  was  made,  he  would  proceed  under  the  bill  of 
sale,  and  immediately*  close  up  the  store  of  the  said  John  R.  Jones. 
To  this  proposed  transfer  the  complainant  objected,  unless  he  could 
see  how  Lucy  Harwood's  note  could  be  provided  for;  that  the  said 
Samuel  Jones,  acting  for,  and  on  behalf  of  the  said  Jones  &  Har- 
desty,  and  for  their  benefit,  then  promised  that,  if  the  complainant 
would  waive  his  objection  to  the  proposed  transfer  of  the  said  books, 
notes  and  accounts,  that  he  would  obligate  himself  to  pay  out  of  the 
effects  of  the  said  John  E.  Jones,  the  said  note,  and  that  if  the  effects 
of  the  said  John  E.  Jones  should  not  hold  out  to  pay  his  debt«,  that 
the  complainant  should  under  no  circumstances  lose  more  than  two 
hundred  dollars.  With  this  understanding,  your  orator  did  not 
accept  the  proposed  transfer  offered  on  the  part  of  the  said  John  R. 
•  Jones  as  collateral  security,  and  waived  his  objections  to  the 


407 


transfer  to  the  said  Samuel  Jones,  acting  on  behalf  of  the 


firm  of  Jones  &  Hardesty,  and  the  transfer  of  the  books,  notes  and 
accounts  were  accordingly  made. — That  although  the  said  bill  of  sale 
and  transfer  of  books  upon  their  face  appear  to  be  to  the  said  Samuel 
Jones  in  his  individual  capacity,  yet  in' truth,  and  in  fact,  the  said 
transfei-s  were  made  to  him  as  the  acting  partner  of  Samuel  Jones 
and  Eichard  S.  Hardesty,  with  the  consent  of  the  said  Hardesty, 
and  for  the  benefit  and  advantage  of  the  firm;  that  at  the 
time  the  books,  &c.,  of  the  said  John  R.  Jones  were  transferred  as 
aforesaid,  it  was  understood  and  agreed  between  the  parties,  that  the 
said  Samuel  Jones  and  Richard  S.  Hardesty  should  take  possession 
of  tlie  goods  and  other  personal  effects  of  the  said  John  R.  Jones, 
mentioned  in  the  said  bill  of  sale,  and  make  sale  of  them  to  the  best 
advantage ;  to  collect  all  moneys  due  to  the  said  John  R.  Jones  on 
notes,  open  accounts,  or  in  any  manner  otherwise,  and  to  pay  his 
debts  as  soon  as  the  prudential  management  of  his  affairs  would  per- 
mit ;  that  the  said  note  of  Lucy  Harwood  was  particularly  to  be  pro- 
vided for,  and  paid  as  soon  as  it  could  be  conveniently  done ;  and 
that  the  said  Samuel  Jones  and  Richard  S.  Hardesty  were  to  pay  the 
interest  accruing  on  the  same  until  paid ;  it  being  for  borrowed 
money ;  and  by  the  custom  of  merchants  always  considered  entitled 
to  a  preference  among  mercantile  men,  where  the  party  is  not  a  peti- 
tioner for  the  benefit  of  the  insolvent  laws,  but  settles  his  affairs  with 
his  creditors  by  reference ;  that  it  wa«  further  understood  that  the 
said  Jones  &  Hardesty  were  to  furnish  the  said  John  R.  Jones  with 
the  sum  of  $500  to  take  care  of  himself  and  family ;  and  that  as  soon 
a«  all  the  debts  of  John  R.  Jones  were  paid,  that  the  said  Samuel 
Jones  and  Richard  S.  Hardesty  were  to  give  up  his  books,  and  all 
other  property  that  should  remain,  and  assist  him  in  recommencing 
business;  all  which  it  was  supposed  could  be  effected  by  the  fall  of 
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1830,  and  in  case  it  should  so  resalt,  which  was  not  anticipated,  that 
the  effects  of  John  B.  Jones  should  not  be  sufficient  to  pay  all  his 
debts,  that  then  complainant  was  to  be  answerable  for  $200  upon 
Lucy  •  Harwood's  note,  and  the  said  Jones  &  Hardesty  were  ^^^ 
to  pay  the  balance;  that  Jones  &  Hardesty,  with  this  under-  *^^ 
standing  and  agreement,  did  accept  and  enter  upon  the  execution  of 
the  trust  reposed  in  them  as  aforementioned,  and  went  on  to  sell  the 
goods  and  personal  property  of  the  said  John  E.  Jones,  mentioned 
in  the  said  bill  of  sale,  and  to  collect  debts  due  him  to  a  considerable 
amount,  to  what  extent  your  orator  has  no  means  of  ascertaining.  But 
complainant  has  been  informed  and  so  charges,  that  the  goods  and 
other  personal  property,  and  the  debts  due  to  the  said  John  B.  Jones, 
and  which  passed  into  the  hands  of  Jones  &  Hardesty,  were  amply 
sufficient,  with  proper  management  of  the  trust  reposed  in  them,  not 
only  to  pay  the  amount  for  which  they  had  endorsed,  and  the  note 
of  Mrs.  Lucy  Harwood,  but  all  other  debts  of  the  said  John  E.  Jones^ 
that  neither  Jones  nor  Hardesty  has  executed  the  said  trust,  nor 
rendered  any  account  thereof,  although  repeatedly  requested  so  to  do ; 
that  Samuel  Jones  died  about  the  15th  October,  1831,  and  that  John 
E.  Jones  has  since  filed  his  bill  in  Chancery,  against  the  said  Eich- 
ard  S.  Hardesty,  the  surviving  partner  of  Samuel  Jones,  and  Ann 
Jones,  executrix  of  Samuel  Jones,  alleging  the  aforementioned  trust, 
and  claiming  a  large  balance ;  that  Samuel  Jones  during  his  life  re- 
garded himself  bound  to  pay  the  said  note  of  Lucy  Harwood,  and 
by  virtue  of  his  undertaking  to  pay  the  debts  of  the  said  John  E. 
Jones,  and  from  that  time  punctually  paid  the  interest  accruing  upon 
it  so  long  as  it  remained  in  the  hands  of  the  said  Lucy  Harwood,  and 
the  said  Hardesty  since  the  death  of  Samuel  Jones  has  paid  the 
interest  up  to  August,  1832 ;  that  about  the  time  of  this  transaction 
the  said  Jones  &  Hardesty  were  partners  in  another  firm,  composed 
of  Dennis  H.  Battee,  Samuel  Jones  and  Eichard  S.  Hardesty;  that 
although  the  parties  composing  this  last  mentioned  firm,  became 
desirous  to  dissolve  their  connexion,  and  it  was  accordingly  agreed 
that  the  said  Dennis  H.  Battee  should  purchase  out  the  other  two 
members  of  the  firm,  yet  when  they  were  about  to  carry  into  effect 
their  proposed  dissolution,  Samuel  Jones  informed  the  said  Dennis 
H.  Battee  that  the  said  Lucy  Harwood  had  the  •  aforemen- 
tioned  note  of  his  brother  John  E.  Jones,  with  Joshua  Jones  as  ^"^ 
security  therein,  which  said  note  Jones  &  Hardesty  were  bound  to 
pay,  and  that  if  he  would  obtain  the  said  note  from  said  Lucy,  they, 
Jones  &  Hardesty,  would  take  it  in  part  of  their  interest  in  the  house 
of  Battee,  Jones  &  Hardesty,  which  they  were  then  about  dissolving; 
that  the  said  D.  H.  Battee  did  accordingly  purchase  the  said  note 
from  his  mother,  the  said  L.  H.,  who  transferred  it  to  him  by  endorse- 
ment, and  the  said  Battee  transferred  and  delivered  it  to  the  said 
Samuel  Jones  and  E.  S.  Hardesty  in  part  payment  of  their  interest 
in  the  last  mentioned  firm ;  that  by  reason  of  the  arrangement  made 
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by  the  said  Jooes  &  Hardesty  with  the  .compIaiDant,  ia  relation  to 
the  note  of  Liic.v  Harwood,  aud  by  reason  of  the  fact  of  Jones  &  Har- 
deaty  nndertaking  to  pay  the  debts  of  John  R.  Jouen,  and  having  in 
their  hands  a  large  amount  of  fnnds  belonging  to  the  said  J .  It.  J., 
and  still  in  the  hands  of  E.  S.  H.  in  trnst,  subject  to  the  payment  of 
the  said  J.  K.  J's  debts,  more  than  snfflcient  therefor,  the  said  note 
of  Lucy  Harwood  was  in  equity  and  law  cancelled  and  piiid  the 
moment  it  reached  the  bands  of  Jones  &  Hardesty ;  that  after  the 
death  of  Samnel  Jones,  the  said  K.  8.  Hardesty,  as  surviving  jiartner, 
has  gone  on  to  manage  the  concerns  of  the  said  John  B.  JnueH,  and 
ID  that  character  delivered  the  said  note  to  William  E.  Mayliew  and 
J.  G.  Bernard,  as  collateral  security  for  a  small  debt  due  them  by  J. 
&  H.,  though  in  fact  and  law  it  had  been  cancelled  and  |)aiil.  and 
that  Mayhew  &  Bernard  have  no  equity  therein  superior  to  that  of 
Jones  &  Hardesty ;  that  suit  has  been  brought  upon  the  said  note  at 
law  in  the  name  ofL.  H.  for  the  use  of  Mayhew  &  Bernard  against 
complainant  and  the  said  John  B.  Jones,  the  principal  in  said  note, 
and  judgment  obtained  on  the  5th  November,  1833,  for  tin-  whole 
amouut  thereof,  with  interest,  &c. ;  that  execution  has  been  issued 
tbereon,  and  the  property  of  complainant  levied  upon  in  satisfactiou 
of  tbe  whole  amount  of  said  judgment,  and  mast  be  sold  unless 
prevented  by  the  interposition  of  this  Court. 
-  The  bill  then  proceeded  to  |(ray  for  a  «ubp<Ena  and  "  iujuuc- 

***"  tion  against  the  various  parties  concerned  in  enforcing  the 
note  of  Lucy  Harwood. 
Tbe  complainant  filed  with  the  bill — 

1.  A  copy  of  the  single  bill  of  John  B.  Jones  and  Joshtia  Jones, 
dated  Annapolis,  4th  August,  1829,  payable  three  years  attor  date, 
to  Lucy  Harwood,  for  92,000,  endorsed  Lncy  Harwood  and  Dennis 
H.  Battee. 

2.  The  bill  of  sale  from  John  E.  Jones  of  "  nil  the  entire  .stock  of 
dry  goods,  merchandise,  personal  property  of  every  description,  now 
in  the  store  and  cellar  of  house  So.  125,  in  Baltimore  street,  in  Balti- 
more City,  and  all  the  property  now  in  my  possession,  or  belonging 
or  in  any  way  claimed  by  me,  of  which  I  now  have  posse^'^iion,  or 
claim  upon,  to  Samnel  Jones."  This  deed  was  absolute,  and  nuknow- 
ledged  and  duly  recorded. 

No.  3.  Short  copy  of  judgment.  Lucy  Haricood,  me  of  W.  E.  May- 
heto  i&  Co.  vs.  John  R.  Jones  and  Joshua  Jones. 

Upon  this  bill  svbpeena  and  a  writ  of  injunction  was  is-sm-d.  pro- 
hibiting all  further  proceedings  n[)on  the  judgment  at  law,  &i'. 

The  answer  of  Bichard  S.  Hardesty  admitted  that,  John  B.  Jones 
borrowed  of  Lucy  Harwood  the  sum  of  82,000,  and  gave  his  note 
with  Joshua  Jones  a.s  security ;  that  J.  K.  J.  became  involved ;  that 
Jones  &  Harde.sty  endorsed  tor  him  to  a  considerable  amount,  and 
that  be,  with  a  view  to  secure  their  firm  from  liability,  made  the  bill 
of  sale  to  Samuel  Jones  exhibited  with  the  bill  of  complaint.    The 
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answer  then  denied  that  the  bill  of  sale  was  not  to  be  recorded 
without  the  approbation  of  the  complainant.  It  also  denies  that 
S.  J.  told  the  complainant  that  he  would  obligate  himself  to  pay  out 
of  the  effects  of  the  said  John  B.  Jones,  the  said  note  to  Lncj  Har- 
wood  if  the  said  Joshna  Jones  would  consent  to  the  transfer  men- 
tioued  in  the  said  bill;  but  that  the  said  Samuel  Jones  did  say  to 
the  said  complainant  that  he,  the  said  Samuel,  would  try  to  collect 
enough  out  of  the  effects  of  the  said  John  B.  Jones  to  pay  the  said 
note  to  Lucy  Harwood  after  the  liabilities  of  the  said  firm  to  Jones 
&  Hardesty  were  discharged,  if  the  said  John  B.  Jones  m^^ 
•would  consent  to  his  doing  so,  but  the  said  J.  B.  J.  would  ^** 
not  consent  thereto,  and  insisted  upon  the  understanding,  that  a« 
soon  as  the  said  paper  endorsed  by  Jones  &  Hardesty  was  paid,  his 
books  and  effects  were  to  be  returned,  and  that  the  note  to  Lucy 
Harwood  would  not  be  due  for  thirty  months,  and  that  he  would  pay 
it  himself;  that  the  said  Samuel  Jones  did  not  before  the  said  as- 
signment and  transfer  of  the  books,  notes  and  accounts  promise  to 
pay  the  note  of  the  said  Lucy  Harwood.  But  that  six  or  eight 
months  after  J.  B.  J.  had  made  the  transfer,  the  complainant  at- 
tempted to  make  an  arrangement  with  the  said  Samuel  Jones  for  the 
payment  of  the  said  note,  and  after  being  much  abused  and  teased 
by  the  complainant,  the  said  Samuel  did  say  to  the  said  Joshua,  that 
if  he  would  never  mention  his  name  in  the  business  and  get  John 
B.  Jones  to  bind  himself,  that  he,  the  said  John  B.  Jones,  would 
directly  nor  indirectly  mention  his  name  in  the  business,  and  give 
him  the  said  Samuel  a  receipt  in  full;  he  the  said  Samuel  would  re- 
ceive two  hundred  dollars  of  the  said  complainant  and  pay  the  said 
note;  but  the  said  John  B.Jones  would  not  consent  to  any  such 
arrangement.  The  defendant  further  answered,  that  the  said  bill  of 
sale  and  transfer  were  made  to  the  said  Samuel  for  the  express  pur- 
pose of  securing  the  payment  of  many  notes  to  a  large  amount  en- 
dorsed by  the  said  firm  of  Jones  &  Hardesty,  and  that  the  said 
Samuel  Jones  was  to  sell  the  goods  and  collect  the  debts  due  John 
B.  Jones,  and  pay  the  paper  they  were  on,  and  then  return  the 
surplus  if  any  to  the  said  John  B.  Jones,  but  that  the  said  Samuel 
Jones  never  made  an  agreement  with  the  said  John  B.  Jones  or 
Joshua  Jones  to  provide  or  pay  for  the  said  note,  and  further,  that 
the  said  Samuel  Jones  made  no  agreement  to  pay  the  interest  on 
the  said  note,  and  would  not  pay  the  interest  on  the  same;  but  that 
when  the  said  Lucy  Harwood  called  for  it  he  paid  her  one  or  two 
quarter's  interest,  but  told  her  at  the  same  time  he  would  not  pay 
her  any  more,  as  John  B.  Jones'  effects  would  not  pay  his  debts ; 
that  borrowed  money  has  the  preference  over  other  claims;  that 
the  said  Samuel  Jones  during  the  year  1830  did  furnish  money  to  the 
said  John  B.  Jones;  that  the  said  S.  J.  •  was  to  give  up  the  ^*  ^ 
books  and  effects  as  soon  as  the  endorsed  paper  was  paid,  and  ^^  '^ 
this  the  defendant  is  still  willing  to  do,  but  that  said  firm  is  not  yet 
IS  10  a.  &  J. 
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paid;  that  tbe  said  two  haudred  dollars  mentioned  in  the  said  bill, 
was  talked  of  eight  or  ten  months  alter  John  E.  Joiiee  had  quit 
basineas,  but  the  said  Samuel  never  at  any  time  Iwand  himsell'  or 
the  drm  to  pay  tbe  said  note.  Tbe  answer  theu  admitted  the  pait- 
nership  between  Jones  &  Hardesty,  and  that  they  sold  ont  toBatte«; 
they  did  not  tell  him  they  were  bound  for  said  note,  bat  that  it  was 
good,  and  they  woald  receive  it  in  part  if  he  would  borrow  it  in  order 
to  assist  the  said  Battee  to  some  capital ;  that  in  taking  tbe  said 
note  they  did  not  thereby  intend  to  extinguish  or  pay  it  for  the  said 
John  B.  Jones,  as  they  had  no  funds  tor  that  purpose,  and  this  de- 
fendant considering  the  said  note  in  fnll  force  against  the  said  John 
R.  Jones  and  tbe  said  complainant,  did  on  the  17th  November,  1831, 
transfer  tbe  said  note  to  Wm.  E.  Mayhew  &  Co.,  to  whom  the  Qrm 
of  Jones  &  Hardesty  were  indebted  ¥2,709.06.  This  defendant  s^iys 
that  he  cannot  positively  aver  that  do  such  promises  were  made  by 
tbe  said  Samuel  Jones  as  are  alleged  in  tbe  said  bill,  because  it  is 
possible  that  such  promises,  or  one  of  them,  piay  have  been  made  by 
the  said  Samuel  Jones  without  previous  consultation  with  thie  de- 
fendant, and  without  subsequent  notice  to  this  defendant ;  but  that 
if  made,  they  were  withont  the  knowledge  or  consent  of  defendant 
previous  or  subsequent,  actual  or  constructive,  and  this  defendant 
does  not  believe  that  the  said  Samuel  Jones  made  all  or  any  of  the 
promises  alleged  in  said  bill,  touching  tbe  payment  of  said  note: 
that  tbe  same  was  delivered  by  defendant  to  Wm.  E.  Mayhew  &  Co. 
as  a  mode  of  payment,  and  not  by  way  of  pledge  or  by  way  of  col- 
lateral security,  and  they  had  no  notice  of  any  defence  thereto;  that 
the  promises  of  Samuel  Jones  if  made  did  not  bind  his  partnership; 
that  tbe  promises  alleged  to  have  been  made  by  him  are  void,  with- 
out consideration  and  within  the  Statute  of  Frauds,  as  being  only 
by  parol ;  that  Jones  Ss  Hardesty  never  intended  to  cancel  said  note, 
and  its  receipt  from  D.  H.  Battee  as  aforesaid  would  not  extingnifih  it. 
*  The  answer  of  W.  E.  Mayhew  admits  that  he  received  the 
**'■  note  iu  question  from  Jones  &  Hardesty  to  be  collected,  and 
when  collected  to  be  applied  towards  payment  of  the  debt  of  92,800, 
due  from  tbe  firm  of  Jones  &  Hardesty  to  W.  E.  Mayhew  &  Co.,  and 
the  institution  of  the  suit  in  Frederick  County  thereon  to  enforce 
its  paymcut.  This  defendant  was  ignorant  of  the  contract  alleged 
in  the  bill. 

The  answer  of  John  B.  Jones  substantially  repeats  tbe  allegations 
of  tbe  bill ;  insists  that  Jones  &  Hardesty  wore  bound  to  pay  Lacy 
Harwood's  note,  and  had  received  sufficient  effects  to  discharge  it. 

The  auswer  of  Dennis  H.  Battee  alleged  that  Jones  &  Hardesty 
were  bonnd  to  pay  Lucy  Harwood's  note  out  of  the  effects  of  John 
B.  Jones,  and  Samuel  Jones  induced  this  defendant  to  procure  that 
note,  admitting  the  liability  of  Jones  &  Hardesty  to  pay  it,  and  they 
would  receive  it  from  him  as  a  payment,  and  then  proceeded  to  de- 
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tail  the  admissions  of  Samael  Jones,  now  deceased,  in  relation  to 
said  note  in  various  particalars. 

The  answer  of  Lacy  Harwood  insisted,  that  Samael  Jones  in- 
formed her  that  her  note  for  $2,000  was  to  be  paid  ont  of  the  effects 
of  John  B.  Jones,  and  that  Jones  &  Hardesty  were  pledged  to  re- 
lease Joshua  Jones  from  his  liability  for  John  B.  Jones. 

The  complainants  filed  a  general  replication  and  a  commission  was 
issaed.  The  questions  decided  upon  the  evidence  are  sufBciently  set 
forth  in  the  opinion  of  this  Court. 

At  the  final  hearing  of  the  cause  Frederick  County  Court  [Shbiybb 
and  T.  Buchanan,  A.  J.]  decreed  that  the  injunction  granted  in 
this  cause  should  be  made  perpetual,  and  that  the  defendants  pay 
complainant's  costs.    From  this  decree  the  defendants  appealed. 

The  cause  was  argued  before  Aboheb,  Dobset,  and  Chadcbbbs, 
JJ. 

W.  Schley  and  Worthingian,  for  the  appellants.  Palmer^  for  the 
appellees. 

•  DoBSEY,  J.  delivered  the  opinion  of  this  Court.  Before  m^^ 
we  examine  the  facts  in  this  case,  it  is  necessary  to  dispose  of  ^^^ 
the  questions  raised,  as  to  the  admissibility  of  portions  of  the  evi- 
dence taken  in  the  cause,  because  upon  their  determination  will  in 
some  measure  depend  what  are  the  facts  on  which  we  are  called  to 
decide. 

The  first  objection  of  this  kind  was  taken  to  the  testimony  of 
Charles  A.  Warfield,  who  it  appears  was  examined  as  a  witness  on 
the  part  of  the  appellants,  without  any  previous  notice  thereof  being 
given  to  the  appellee.  Previous  to  the  Act  of  Assembly  of  1832,  ch. 
302,  sec.  5,  such  an  objection  to  testimony,  if  taken  in  this  Court, 
must  have  been  sustained.  But  the  Act  of  Assembly  referred  to,  is 
conclusive  against  the  allowance  of  any  such  objection  in  the  Ap* 
pellate  Court;  unless  it  appears  by  the  record  that  it  was  raised  by 
way  of  exception  in  the  Court  below. 

The  next  objection  to  the  testimony  is,  to  the  evidence  of  Dennis 
H.  Battee,  who,  it  appears,  though  a  defendant  in  the  cause,  was 
examined  under  the  commission,  without  a  previous  order  for  that 
purpose  having  been  obtained  from  the  County  Court.  Had  this 
irregularity  been  made  the  subject  of  an  exception  to  the  testimony 
in  the  County  Court,  it  might  have  been  available  to  the  appellants 
in  this  Court.  But  no  such  exception  having  been  there  made,  the 
Act  of  1832  in  terms  the  most  imperative  prohibits  its  being  ^^  no- 
ticed, or  determined,  or  acted  upon  "  by  this  tribunal. 

The  questions  of  evidence  following  those  of  which  we  have  spoken 
arise  upon  the  answer  of  Lucy  Harwood,  one  of  the  defendants  in 
the  Court  below.  It  is  insisted,  on  behalf  of  the  appellee,  that  her 
answer  is  evidence  against  her  co-defendants,  who  claim  title  under 
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her.  In  suppoit  of  this  position  it  is  asserted,  that  tlx-  declutations 
or  answem  ol' »  oomiual  plaintiff,  after  he  has  assigneii  :)l]  his  inter- 
est in  the  choae  in  actwn  soed  ou,  are  evidence  at  law  ;i{;^:iinst  the 
cestui  que  uie :  and  being  so  at  law,  they  are  equally  m  in  a  Cuuit  of 
equity.  Without  stopping  to  examine  the  correctucss  of  the  firet 
branch  of  this  proposition,  that  such  declarations  or  answers  are  evi- 
dence  "  at  law  to  destroy  the  rights  of  the  benefiiiiil  plaintiff: 
'*'■"  does  the  second  branch  of  the  appellee's  poaitjon  follow  as  a 
necessary  consequence  of  the  admission  of  the  flnjtt  We  think  not. 
The  principle,  with  the  reasons  upon  which  it  is  fcumli-d,  that  the 
answer  of  one  co-defendant  is  not  evidence  against  anoiijer.  is  stated 
with  great  perspicuity  by  the  learned  Judge  who  delivt-red  the  opin- 
ion of  this  Court  in  the  case  of  Hayward  vs.  Carroll,  4  //.  A  J.  5IS, 
from  which  the  following  is  an  extract :  "It  is  an  established  princi- 
ple of  evidence,  that  the  answer  of  one  defendant  cannot  Ije  read  iu 
dTidence  Dgainst  a  co-defendant.  If  the  couiplain:iii[s  were  in- 
terested in  establishing  a  fact  by  the  evidence  of  a  lo-defendant. 
they  might  have  esamined  liim,  as  a  witness,  on  idicnogatories, 
and  the  witness  then  would  have  been  subject  to  the  cross-inteiToga- 
tories  of  the  other  defendant.  To  withhold  from  .sikIi  defeudaut 
the  privilege  of  cross-examination,  would  be  nnjast,  ;ind  this  in- 
justice must  necessarily  result  from  the  practice  of  peiiniltiug  the 
answer  of  one  defendant  to  be  read  in  evidence  ag^iinsc  a  co-de- 
fendant." Now  a  uominal  plaintiff  cannot  at  law  Im  coiiii>elled 
by  the  defendant  to  submit  to  examination  as  a  witness  in  the 
cause.  If  we  were  then  for  this  reason  to  concede  the  correct- 
ness of  the  first  branch  of  the  appellee's  position,  the  M'lutid  branch 
is  not  established  by  it;  because,  it  is  sustained  by  no  nueh  reason. 
A  defendant  in  Chancery,  a  nominal  party,  may  be  exiiiniued  us  a 
witness  against  hia  cestui  que  use,  a  co-defendant.  It  must,  ijuwever, 
be  admitted,  that  the  appellee  has  referred  to  two  adjudications, 
which,  if  followed  by  this  Court,  would  render  tbe  answer  of  Lucy 
Harwood  evidence  against  her  co-defendant  Mayhew.  And  these 
decisions  emanate  from  that  learned  tribunal,  with  which  we  have 
ever  concurred  with  confidence  and  differed  with  distrust. 

The  cases  referred  to  are  those  of  Field  vs.  Holland,  n  CraH.  8,  and 
Oshom  vs.  The  United  States  Bank,  9  Wheat.  738,  \\f.  have  given 
to  them  a  thorough  examination  and  respectful  consideration,  but 
not  being  convinced  of  their  correctness  by  the  reason^  a.ssigned  iu 
their  support,  and  being  unable  to  reconcile  them  to  :ii)  otherwise 
unbroken  series  of  authorities,  '  both  English  ami  American, 
***"   we  do  not  hold  ourselves  bound  to  conform  to  them. 

Entertaining  these  views,  we  cannot  do  otherwise  than  say, 
that  the  answer  of  Lacy  Harwood  is  no  evidence  agaiii>t  the  co  de- 
fendants. If  her  testimony  were  material  to  the  appellee,  he  should 
have  obtained  it  by  examining  her  as  a  witness  in  t)te  customary' 
mode.    As  authorities  iu  point  ou  this  branch  of  the  ease,  see  I'htr- 
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nix  vs.  Bey  &  al,  5  JohnSj  412 ;  1  Stark,  Ev.  284,  285 ;  and  the  cases 
there  referred  to.  HuglUs  it  Bollinger  vs.  Worley^  1  Bibh^  200;  Bui- 
kU  vs.  Mar8haUj  2  Bibb^  470;  White  vs.  Bobinsan^  1  A.  K.  Marshall^ 
567;  Hunt  db  Blanton  vs.  Stevenson,  1  lb.  570. 

The  next  objection  to  the  testimony  in  behalf  of  the  appellee  is, 
that  it  is  inadmissible,  being  oral  evidence  of  a  written  contract  be- 
tween Samnel,  Joshna  and  John  B.  Jones,  which  written  contract,  it 
is  alleged,  is  the  assignment  executed  by  John  B.  Jones  to  Samnel 
Jones.  If  the  oral  contract  referred  to,  had  been  reduced  to  writing 
by  the  parties,  or  if  it  was  intended  that  the  assignment  shonld  be 
SQch  written  contract  of  the  parties;  then  might  it  be  contended,  in 
the  absence  of  all  proof  of  fraud,  surprise  or  mistake,  that  the  oral 
evidence  offered  by  the  appellee  was  inadmissible.  But  it  is  manifest 
from  the  proofs  in  the  cause  that  the  agreement  entered  into  never 
was  reduced  to  writing ;  and  there  is  nothing  in  the  record  to  show 
that  it  ever  was  intended  to  be  reduced  to  writing.  The  assignment 
was  not  intended  to  be  the  written  agreement  of  the  parties ;  it  was 
nothing  more  than  an  act  done  by  one  of  the  parties  in  execution  of 
the  oral  agreement  into  which  he  had  entered.  With  as  much  pit)- 
priety  might  it  be  contended,  if  the  assignment,  instead  of  being  in 
writing,  had  been  orally  made  by  an  actual  delivery  to  the  trustee, 
onder  and  in  conformity  to  the  agreement  which  had  been  previously 
entered  into,  that  such  oral  assignment  or  delivery  was  the  only  ap- 
propriate evidence  that  could  be  offered  of  the  agreement.  The  oral 
contract  in  this  case,  made  between  the  parties  (apart  from  the  time 
of  its  complete  execution  being  postponed  to  a  period  beyond  a  year 
from  its  date,  of  the  consequence  *  of  which  we  shall  hereafter  ^  ■.  ,y 
speak,)  is  as  valid  and  obligatory,  as  if  it  had  been  reduced  to  ^^  ' 
writing.  Suppose  then  the  contract,  at  the  time  it  was  made,  had  been 
reduced  to  writing  and  signed  by  the  parties,  and  subsequently,  in  exe- 
cution thereof,  this  assignment  had  been  executed  by  John  B.  Jones, 
would  it  be  pretended  that,  the  assignment  was  the  writt-en  contract 
of  the  parties,  and  superseded  and  annulled  the  written  agreement 
previously  executed  t  Certainly  not.  So  neither  does  it  supersede  or 
annul  the  valid  oral  contract  previously  entered  into.  It  was  not 
designed  to  be  the  written  evidence  of  the  contract  of  the  parties,  but 
the  mere  act  of  one  of  them,  performed  in  execution  of  it,  and  upon 
no  principle  of  reason,  law  or  justice,  can  it  have  the  operation  at- 
tempted to  be  imputed  to  it.  The  testimony  therefore  is  not  objec- 
tionable on  this  ground. 

It  has  been  objected  to,  also,  on  another  ground,  that  being  to  be 
performed  more  than  one  year  after  the  time  the  contract  was  entered 
into,  the  Statute  of  29  Gar.  2,  ch.  3,  which  has  been  pleaded,  pro- 
hibits the  establishment  of  the  contract  by  other  than  written  proof. 

We  think  this  defence  can  avail  the  defendants  nothing.  Under 
the  assignment  Jones  and  Hardesty  have  received  a  full  and  valua- 
ble consideration  for  the  performance  of  their  part  of  the  Agreement, 
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and  to  permit  them  or  those  claiming  under  them,  now, to  set  up  the 
defence  of  the  statute  in  bar  to  the  specific  execution  of  the  contract 
would  be  a  fraud  upon  tbe  appellee,  and  in  such  cases  Courts  of 
equity,  interposing  for  the  prevention  of  frauds,  will  decree  the  spe- 
cific execution  of  tlie  contracts,  regarding  such  cases  as  without  the 
purview  and  d  esign  of  the  statnte. 

And  upon  the  same  principle,  they  will  interfere  by  injunction  in 
a  case  like  the  present,  to  restrain  h  plaintiff  from  enforcing  a  legal 
right  against  all  equity  and  conscience.  Another  objection  insisted 
on  against  the  testimony,  is,  that  it  is  an  attempt  to  establish  by 
oral  proof,  a  promise  to  pay  the  debt  of  another,  contrary  to  the  Sta- 
tute of  Frauds.  If  this  were  an  effort  on  the  part  of  a  tireditor,  scek- 
ing  to  charge  a  third  person  •  with  a  debt  already  dne  to 
'**®  him  from  another,  there  raigbt  be  some  plausibility  in  the 
argument. 

It  would  be  an  effort  to  establish  orally,  two  subsisting  liabilities 
to  tbe  same  person,  for  the  same  debt;  which  is  clearly  prohibited 
by  the  statute.  But  such  is  not  the  design,  nor  the  efl'ect  of  the 
testimony  offered  in  this  case.  It  is  a  new  and  original  promise  to  a 
debtor,  founded  (as  must  be  assumed  in  this  aspect  of  the  case)  upon 
a  full  consideration  to  discharge  a  debt  due  by  such  debtor,  and  is 
DO  more  a  case  within  the  statute,  than  it  would  have  beeu  if  the 
promise  had  been,  instead  of  paying  a  subsisting  debt,  to  pay  t»  the 
debtor  a  sum  of  money  of  the  same  amount. 

Much  has  been  said  in  relation  to  tbe  declarations  of  Johu  B. 
Jones,  touching  the  matter  in  dispute  in  this  cause.  Tis  true,  they 
are  testimony ;  no  exception  to  their  admissibility  having  been  taken 
in  tbe  County  Court,  as  required  by  the  Act  of  18.^2.  But  when  dis- 
credited by  the  answer  of  John  B.  Jones,  which  is  competeut  evi- 
dence for  that  purpose,  they  are  entitled  to  no  weight  or  considera- 
tion in  the  determination  of  tbe  caee. 

Having  disposed  of  tbe  several  objections  raised  on  the  evidence  in 
the  cause,  we  will  now  proceed  to  consider  the  several  legal  grounds 
which  have  beeu  urged  in  bar  to  the  relief  sought  by  tbe  appellee. 
And  first  in  its  order,  is  the  objection  to  the  jurisdiction  of  this 
Court;  the  equity,  it  is  alleged,  u[>ou  which  relief  is  sought  in  this 
case,  being  a  complete  legal  defence,  of  which  the  appellee  uight 
and  ought  to  have  availed  himself  in  tbe  County  Court  in  the  suit 
upon  the  bond.  To  this  objection  the  answer  is  natural  and  easy. 
If  the  agreement  were,  ns  we  are  inclined  to  regard  it,  a  promise  on 
the  part  of  Jones  and  Hanlesty  to  pay  Lucy  Harwood's  bond  when 
it  became  due,  more  than  two  years  afterwards,  it  was,  bs  contended 
by  the  appellants,  embraced  by  the  Statute  of  Frauds,  and  therefore 
void  at  law,  and  could  only  be  enforced  in  a  Court  of  equity  ut)ou  tbe 
principles  before  stated.  Upon  another  ground  we  think  the  appel- 
lee was  uot  bound  to  have  made  his  defence  at  law.     The  detence 
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rested  altogether  upon  matters  *done  in  execotion  of  an  ^-g^ 
express  trast,  where  the  effect  of  the  trustee's  acts  mainly  '**^ 
depended  on  his  intention  in  doing  the  acts.  In  such  a  case  we 
think  the  appellee  was  not  bound  (conceding  to  him  the  power  to 
have  done  so)  to  have  made  his  defence  at  law,  but  was  at  liberty 
to  have  gone  for  redress  into  a  Court  of  equity,  where  he  might  purge 
the  conscience  of  the  trustee  in  relation  to  the  subjects  matter  in 
controversy. 

The  next  reason  assigned  for  the  reversal  of  this  decree  is,  that 
the  promise  of  Jones  in  behalf  of  Jones  &  Hardesty,  to  pay  Lucy 
Harwood's  bond,  is  a  nudum  pactum;  and,  therefore,  of  no  obligation 
either  at  law  or  in  equity.  After  reading  the  testimony,  it  is  diffi- 
cult to  conceive  upon  what  ground  such  a  suggestion  could  have 
been  made.  We  do  not  mean  to  discuss  the  question,  further  than 
to  say,  that  the  consideration  proved,  is  abundantly  sufficient  to  sup- 
port a  promise  at  law  or  in  equity. 

The  decree  of  the  County  Court,  it  is  said,  must  be  reversed  on 
account  of  the  variance  between  the  allegations  in  the  bill  and  the 
proofs  in  the  cause.  Whether  there  he  such  variance  or  not,  we 
have  deemed  it  unnecessary  to  inquire,  because,  according  to  our  in- 
terpretation of  the  5th  section  of  the  Act  of  1832,  ch.  302,  it  is  im- 
material whether  there  exist  such  variance  or  not ;  no  exceptions 
having  been  filed  in  the  Court  below,  either  to  the  admissibility  of 
the  evidence,  or  the  sufficiency  of  the  averments  of  the  bill,  the  com- 
plainant is  entitled  to  an  affirmance  of  the  decree  in  this  Court,  if 
warranted  by  the  proof,  whether  his  allegata  ^nd  probata  correspond 
or  not. 

In  behalf  of  the  appellant  Mayhew,  it  is  insisted,  that  under  the 
Act  of  1829,  ch.  51,  he  is  authorized  as  assignee  of  the  bond,  to  sue 
thereon  in  his  own  name,  and  consequently,  that  he  took  the  bond 
discharged  from  the  equity  interposed  by  the  obligor  to  its  recovery. 
Without  stopping  to  examine  how  far  Mayhew  is  such  an  assignee, 
as  under  the  Act  of  1829  is  competent  to  sue  in  hia  own  name,  let  us 
see  how  far,  under  the  Act  of  Assembly,  his  rights  as  against  the 
obligor  have  been  protected  and  enlarged.    The  preamble  to  the 
Act,  as  well  as  *the  enacting  clause,  shews  that  the  design  of  ^^^ 
the  Legislature  was  no  further  to  extend  the  powers,  or  en-  '*'^" 
large  the  rights  of  the  assignee,  than  to  enable  him  to  sue  in  his 
own  name.    And  the  saving  clause  reserves  to  the  obligor  or  debtor, 
^^  all  such  legal  or  equitable  defence,  as  might  or  could  have  been 
had  and  maintained  against  the  assignor  or  assignors,  at  the  time 
and  before  notice  of  such  assignment,  in  the  same  manner  and  to 
the  same  extent  as  if  no  such  assignment  had  been  made."    We 
think,  therefore,  that  this  Act  of  Assembly  does  not  impair  or 
change  the  rights,  either  legal  or  equitable,  of  the  obligor  or  debtor, 
whether  the  suit  be  instituted  in  the  name  of  the  assignor  or 
assignee.    But  it  is  insisted  that  the  equitable  relief  sought  by  the 
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appellee  in  this  case,  cannot  be  extended  to  bim,  because  Mayhew, 
the  assignee,  is  a  bona  fide  purchaser  for  a  valuable  conHideratioa 
without  notice.  The  assignee  before  as  stands  entitled  to  no  such 
protection,  either  upon  principles  of  law  or  equity,  if  he  were  such  a 
purchaser,  or  upon  the  facts  in  the  cause  as  disoloeed  by  the  record. 
His  answer — the  only  eTideooe  upon  the  subject — demouetratea  that 
he  never  purchased  the  bond;  that  he  never  paid  or  advanced  one 
dollar  as  the  consideration  for  the  assignment;  on  the  contrary,  that 
it  was  placed  in  bis  hands  for  collection,  and  that  when  collected,  he 
was  to  carry  the  proceeds  to  the  credit  of  a  debt  antecedently  due 
to  him  from  Joues  &  Haidesty.  Mayhew  stands  before  the  Court 
clothed  with  uone  of  the  attributes  of  a  bona  fide  pnrchaser,  withont 
notice.  But  suppose  he  did — as  reapects  the  equities  or  defences  of 
the  appellee,  either  at  law  or  equity,  bis  condition  is  unchanged. 
He  who  talies  an  assignment  of  a  chase  in  actum  not  negotiable, 
takes  it  subject  to  all  the  legal  and  equitable  defences  of  the  obligor 
or  debtor,  to  which  it  was  subject  in  the  hands  of  the  assignor.  If 
he  accepts  the  assignment  in  ignorance  of  their  existrace,  without 
using  the  appropriate  means  of  acquiring  a  knowledge  of  them,  the 
conseqnences  are  the  merited  result  of  hia  negligence.  It  is  bis 
duty,  if  he  wishes  to  avoid  the  effects  of  secret  equitiea,  to  seek  in- 
formation from  the  obligor  or  debtor,  who,  if  he  withholds  it  wheu 
property  applied  to  for  its  '  disclosure,  must  submit  to  the  con- 
'**^  sequences  which  are  visited  apon  fVandnlent  concealment. 

An  objection  has  been  raised  to  the  decree,  that  a  necessary  pnrty 
ia  not  before  the  Court;  that  the  administratrix  of  Samuel  Jodbh 
should  have  been  made  a  defendant.  We  think  this  objection  fur- 
nishes no  groQud  for  the  reversal  of  the  decree  of  the  County  Court. 
The  complainants  seek  no  decree,  and  according  to  the  proofs  in  the 
cause,  could  obtain  none  against  the  representatives  of  Samuel 
Jones.  In  receiving  the  assignment,  he  acted  for  and  in  behalf  of 
Jones  &  Hardesty,  and  was  in  effect  the  mere  instruaieDt,  or  cod< 
dnit,  through  which  the  property  assigned  passed  to  them.  By  his 
death  alt  the  partnership  property  and  reeponsibilities  of  the  flrm 
devolved  on  Hardesty,  as  the  surviving  partner,  wtio  ia  bound  for 
the  performance  of  all  contracts  and  engagements  in  relation  to  the 
partnership  business,  entered  into  by  his  deoeaaed  partner,  for  the 
beneUt  and  in  behalf  of  the  &rm. 

The  various  legal  objections  to  the  decree  before  us  having  been 
examined,  we  must  now  see  how  far  the  proofs  in  the  cause  entitle 
the  appellee  to  the  relief  he  has  received  at  the  hands  of  the  County 
Court.  Looking  to  the  bill  of  complaint  and  the  answer  of  Mayhew, 
and  the  uncontradicted  testimony  of  the  witnesses,  William  Tnm- 
buU  and  Dennis  H.  Battee,  it  satisfactorily  appears  to  this  Court 
that  Samuel  Jones  did,  for  and  in  behalf  of  the  firm  of  Joues  &  Har- 
desty,  for  a  valuable  consideration,  moving  from  John  li.  Jones, 
promise  to  pay  the  twad  for  (2,000  to  Lucy  Harwood  at  its  maturity^ 
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ont  of  the  funds  received  under  the  assignment  made  by  John  B. 
JoDes;  and  that  in  the  event  of  the  insafflciency  of  those  fands  for 
that  purpose,  that  Joshua  Jones  should  contribute  to  its  payment  to 
the  amount  of  two  hundred  dollars.    It  does  not  sufficiently  appear 
by  the  proof  in  the  record,  that  an  adequate  amount  of  the  funds 
collected  under  the  assignment,  and  applicable  to  the  payment  of 
the  bond,  have  come  into  the  hands  of  Jones  &  Hardesty,  or  of  Har* 
desty  the  surviving  partner.    The  pro  forma  decree  of  the  County 
Court  is  therefore  erroneous  in  enjoining  the  judgment  for  the  whole 
amount.    The  perpetual  *  injunction  awarded  by  the  decree  ^^o 
of  the  County  Court  should  have  left  the  plaintiffs  at  liberty  '^'^'^ 
to  issue  an  execution  on  the  judgment,  for  the  sum  of  two  hundred 
dollars,  with  interest  thereon  from  the  day  when  the  bond  was  pay- 
able, and  costs  of  suit.    This  Court  will  therefore  pass  a  decree  re- 
versing the  pro  forma  decree  of  the  County  Court,  but  without  costs, 
and  decreeing  a  perpetual  injunction  as  above  mentioned,  but  with- 
out costs  to  either  party.  Decree  reversed  in  part 


The  Fabmebs  and  Mechanics  Bane  of  OEOBaEXowN  vs.  The 
Plantebs  Bank  of  Pbince  Geobge's  County.— Decem- 
ber, 1839. 

The  exception  in  the  2nd  sec.  of  the  Act  of  1715,  ch.  28,  exempting  from  the 
operation  of  the  Act  of  Limitations,  such  accounts  as  concerns  the  trade 
or  merchandise  between  merchant  and  merchant,  their  factors  and  ser- 
Tants,  does  not  apply  to  transactions  between  banking  institutions. 

A  notification  by  a  bank  to  a  depositor,  that  his  claim  will  not  be  paid  on 
demand  at  the  counter,  dispenses  with  the  necessity  of  a  demand,  as 
preliminary  to  the  right  to  sue,  and  from  that  time  the  Act  of  Limita- 
tions begins  to  run. 

A  judgment  will  not  be  reversed  because  evidence  was  improperly  admitted, 
if  the  appellant  has  not  been  injured  thereby,  (a) 

Appeal  fh>m  Prince  Gorge's  County  Court.  This  was  an  action 
of  assumpsit,  brought  upon  the  15th  November,  1834,  by  the  appel- 
lants against  the  appellees.  It  had  been  before  this  Court  at  June 
Term,  1837,  and  will  be  found  reported  in  8  6.  <£  J.  449. 

The  plaintiffs  declared  upon  an  indebtedness  for  sundry  matters 
and  things  properly  chargeable  in  account ;  money  paid,  laid  ont  and 
expended,  lent  and  advanced,  and  upon  an  accounting  together ;  and 
the  parties  filed  the  following  agreement,  for  the  purpose  of  making 
up  the  issues  in  the  cause,  viz : 

To  the  several  counts  of  the  plaintiff's  narr.  the  defendant  pleads — 
Ist.  Non  OMumpsit  2d.  Non  assumpsit  infra  ires  ^  annas —  ^o<i 
and  3d.  Actio  non  acerevit  infra  tres  annos.    To  the  two  last  *'*•* 

(a)  Approved  in  Emory  vs.  Owings^  8  Md.  187. 
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pleas  a»  applied  to  the  first  connt  of  tbe  plaiDtiflfs  declaratioD,  tbe 
plaintiff  replies,  ttie  saving  in  tbe  Statnte  of  Lituitatiotis  of  accounts 
coDcerning  tbe  trade  or  mercbaudise  between  tnercbaut  nud  mer- 
chant, tbeir  factors  and  servants,  which  are  not  residents  within 
tliia  Province. 

To  this  replication  the  defendant  rejoins,  1st.  That  the  plaintiff 
and  defendant  were  not  mercbants  within  the  meaning  of  the  said 
statute }  and  2nd.  That  the  dealings  between  the  said  parties  do  not 
concern  the  trade  or  merchandise  between  merchant  and  merchant, 
within  the  meaning  of  tbe  statute.  And  tbe  plaintiff  files  the  gen- 
eral sur-rejoiudei'  and  issue  thereon. 

To  the  defendant's  second  and  third  pleas  as  applied  to  the  second 
and  third  counts  of  the  plaintiff^u  narr.  the  plaintiff  enters  tbe  gen- 
eral repHcRtiou  and  thereupon  isijiie. 

To  the  defendant's  first  plea,  tbe  general  replication  and  issne. 
Pleadings  admitted  in  short,  and  errors  of  form  waived,  and  leave 
given  to  amend. 

In  this  case  it  is  agreed,  that  all  errors  in  pleading  on  both  sides 
be  released.  Tbe  plaintiffs  then  in  support  of  the  issues  joined  on 
their  part,  proved  to  the  jury,  that  a  law  pa«s4d  the  Congress  of  tbe 
United  States,  which  it  is  agreed  ma;  be  read  fVom  tbe  printed 
statute  book.  Incorporating  tbe  plaintiff's  as  a  banking  institution  in 
the  District  of  Columbia,  and  which  is  now  in  force  by  continuing 
laws — that  the  defendants  during  the  period  hereinafter  referred  to 
were  a  banking  institution  in  the  State  of  Maryland,  doing  bnsiness 
as  such  under  a  law  of  Maryland,  which  it  is  also  agreed  may  be 
read  from  tbe  printed  statute  book — that  from  tbe  year  1821  to  1829, 
there  were  dealings  between  the  parties  in  their  capacity  of  banks, 
consisting  of  mutual  remittances  by  each,  of  checks,  notes  and 
drafts  sent  for  collection,  the  proceeds  of  which,  when  paid,  were  to 
be  placed  in  their  resi>ective  books  to  tbeci-editof  tbe  party  sending 
as  current  deposits.  It  was  then  proved,  that  in  the  usual  case  of 
deposits  made  by  private  individuals,  they  were  payable  only  at  the 
connter  of  tbe  bank,  and  that  such  was  considered  the  right  of  banks 
receiving  notes,  drafts  and  •checks  from  other  banks  for  col- 
'*'*'*  lection,  it  being  the  right  of  the  bank  holding  tbe  funds  of  the 
other,  to  pay  them  only  at  her  connter,  but  that  the  practice  of  banks 
reciprocally  receiving  and  remitting  drafts,  &c.,  for  collection,  was 
not  the  same  aa  that  which  generally  governed,  in  the  case  of  pri- 
vate depositors  and  banks,  because  between  the  latter  it  was  not 
usnal  to  have  mutual  accounts,  but  that  in  tbe  case  of  banks  so 
dealing  together,  balances  accruing  the  one  way  or  tbe  other,  were 
generally  paid  by  voluntary  remittances  from  the  debtor  bank  to  tbe 
creditor  bank,  or  remittances  made  upon  reqnest  of  the  creditor 
bank,  when  such  course  was  fonnd  convenient  to  the  bank  holding 
the  deposits.  And  it  was  further  proved,  that  in  the  case  of  the 
plaintiffs  and  defendants,  and  in  the  course  of  tbeir  aforesaid  deal- 
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iDgs,  no  cleniaDd  had  ever  been  made  by  either  at  the  counter  of  the 
other,  although  the  defendants  had  in  numerous  instances  drawn 
checks  on  the  plaintiffs  for  balances  doe  them,  and  the  plaintiffs  in 
some  few  instances  had  drawn  checks  on  the  defendants,  which 
checks  on  either  side,  were  presented  by  the  party  holding  them,  at 
the  counter  of  the  bank  on  which  they  were  drawn,  and  were  there 
paid.  And  it  was  further  proved,  that  in  dealings  between  banks, 
the  right  to  pay  elsewhere  than  at  the  counter  of  the  bank  was  never 
claimed  as  a  matter  of  right.  It  was  further  proved,  that  in  the 
case  of  private  depositors  and  banks,  the  latter  sometimes,  at  the 
request  of  the  depositor,  made  payments  elsewhere  than  at  their 
counter.  The  defendants  then  proved,  that  in  August,  1829,  all  deal- 
ings between  the  parties  terminated,  and  that  from  that  time  to  the 
present,  there  has  been  no  acknowledgment  of  indebtedness  by  the 
defendants  to  the  plaintiff's;  that  on  the  10th  of  August,  1829,  the 
defendants  suspended  specie  payments,  and  discontinued  banking 
operations,  except  so  far  as  was  necessary  for  the  winding  up  of  their 
old  business;  that  on  the  said  10th  August,  1829,  the  defendants 
adopted  the  following  preamble  and  resolutions,  announcing  the  fact 
of  such  suspension  to  the  public. 

"  Whereas,  the  very  general  prevalence  of  reports  injurious  to  the 
credit  of  this  institution,  have  produced  such  an  effect  *  upon  .  ^ 
its  circulation,  and  such  an  incessant  demand  for  specie,  that  ^'^^ 
in  the  opinion  of  the  board  it  has  become  necessary,  at  least  for  a 
period,  to  suspend  the  redemption  of  its  paper.  In  adopting  this 
coarse,  the  board  of  directors  consider  it  their  duty  to  assure  the 
creditors  of  the  institution,  that  the  funds  of  the  bank  are  in  their 
opinion  abundantly  sufficient  to  discharge  all  its  obligations  as  soon 
as  the  same  can  be  made  available,  and  they  also  are  justified  in  the 
belief,  that  the  period  when  this  can  be  effected  is  not  far  distant ; 
the  board  likewise  make  known  to  the  stockholders  that,  as  far  as 
they  can  at  this  time  determine  the  situation  of  the  bank,  they  en- 
tertain a  decided  conviction  that  there  will  not  be  ultimately  a  con- 
siderable loss ;  indeed  they  are  persuaded  there  will  be  none,  because 
it  is  not  believed  that  the  amount  of  bad  debts  will  more  than  equal 
the  surplus  profits ;  therefore,  whilst  they  earnestly  advise  the  bill- 
holders  and  depositors  to  submit  to  no  sacrifice,  they  feel  themselves 
perfectly  warranted  in  holding  out  to  the  stockholders  the  prospect 
of  full  indemnity.  It  is  in  contemplation  to  appoint  a  committee  to 
investigate  carefully  the  affairs  of  the  bank,  and  when  the  same  shall 
be  completed,  a  full  exposition  of  its  affairs  will  be  laid  before  the 
pnblic;  Therefore,  resolved,  that  until  further  notice,  the  paper  of 
the  Planters  Bank  of  Prince  George's  County  will  not  be  redeemed, 
and  that  the  president  cause  this  preamble  and  resolution  to  be  com- 
mnnicated  to  the  public,  by  inserting  a  copy  in  one  or  more  newspa- 
pers in  the  District  of  Columbia  and  the  Cities  of  Baltimore  and 
Annapolis,  and  putting  the  same  at  the  door  of  the  banking  house." 
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And  that  in  said  month  of  Angust,  182U,  the  said  preamble  and 
resoliitioDB  were  known  to  the  president  and  cashier  of  Che  plaintifi 
and  that  the  National  Intetligenoer,  a  public  jonmai  printed  in  the 
District  of  Oolnmbia,  in  which  the  name  were  pablisbed  in  said 
month  of  Angust,  1829,  was  at  that  time  taken  b;  the  plaintiffs.  It 
was  further  proved  on  the  part  of  the  plaintifl^,  that  the  balancedne 
from  the  defendants  to  the  plaintiffs  in  said  month  of  August,  1829, 
resnlting  from  tbe  aforesaid  dealings,  was,  according  to  the  proof 

.__  ottered  by  the  *  piaintife,  the  sum  of doliaitiiaud 

*'*''  therd  was  no  evidence  that  the  same  has  been  paid,  thoagb 
no  debt  of  any  amount  appeared  upon  the  books  of  the  defeadants 
to  be  due  to  the  plaintiffs.  And  thereupon  the  defendants  prayed 
the  Court  to  instruct  the  jury,  that  upon  the  preceding  evidence,  if 
believed  b;  the  jury,  the  plea  of  the  Statute  of  Limitations  is  a  bar 
to  the  plaintiff^B  right  to  recover  in  this  action  upon  the  second  and 
third  counts  of  the  plaintiff's  declaration ;  and  that  the  verdict  opon 
tbe  issues  joined  upon  the  pleas  to  these  counts,  most  be  for  tbe  de- 
fendauts,— which  instmctions  tbe  Court  [Stephen,  J.,  Dobsbt  aod 
Kby,  A.  J.]  gave,  and  the  plaintiffs  excepted. 

2nd.  After  the  preceding  evidence  had  gone  to  the  jury,  aud  which 
is  by  agreement  made  a  part  of  this  bill  of  exceptions,  the  plaintilfo 
offered  to  read  ia  evidence  to  the  jury  the  following  official  letter  of 
the  defendants,  addressed  and  sent  on  or  about  its  date  to  the  TTDion 
Bank  of  Georgetown,  but  never  communicated  to  the  plaiD'tiffs  until 
after  the  institution  of  this  suit,  for  the  purpose  of  explaining  tbe 
aforegoing  preamble  and  resolution,  and  of  showing  that  it  was  the 
intention  of  the  defendants,  in  tbe  preamble  and  resolution,  to  limit 
it«  suspension  of  specie  payments  to  the  holders  of  its  papw,  and 
not  to  extend  the  same  to  its  depositors. 

Planters  Bank  of  Prince  George's  Coanty, 
August  26th,  1829. 

Dear  Sur, — Your  two  letters  of  the  22nd  were  received  by  the  mail 
yesterday,  and  one  enclosing  a  copy  of  your  account,  showing  a  bal- 
ance in  your  favor  of  9792.U2.  The  only  note  for  collection  deposited 
by  you,  and  not  overdue  is  Sasscer's,  due  7 — 10  September,  aud  this 
you  had  better  direct  to  be  returned  to  yon,  for  he  may  insist  np«» 
paying  it  in  the  pa|>er  of  this  bank,  which  I  am  not  prepared  to  say 
he  woold  not  have  a  right  to  do.  Bay's  draft  on  J.  A.  Hagrader  is 
not  paid.  Our  board  has  come  to  a  determination  to  make  no  dis- 
tinction between  depositors  or  billholders  under  any  oircumstanoet* 
Tbe  paper  which  you  hold  I  would  advise  you  to  deposit,  and  take  » 
.~_  certificate  for  it.  Your  account  shall  be  examined  'and  ad- 
^  '  justed  as  speedily  as  possible.  At  present  we  are  very  much 
engaged.  In  haste,  dear  sir,  yoars,  very  respectfully, 

J.  B.  Maobttdsb,  Prest. 

And  further  offered  to  prove  for  the  same  parpose,  that  in  tbe 
practice  and  usages  of  banks,  discriminations  as  to  tbe  mode  of 
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payment  between  depositors  and  holders  of  bank  paper,  are  some* 
timea  recognized  and  admitted ;  bnt  the  Conrt  refnsed  to  admit  sach 
eTidence  to  go  to  the  jury  for  the  purpose  aforesaid ;  to  which  re- 
fosal  the  plaintiffs  excepted. 

3rd  Exception. — After  the  evidence  offered  or  proposed  to  be 
offered  by  the  plaintiffs  and  defendants,  as  contained  in  the  preced- 
ing bills  of  exceptions,  which  it  is  agreed  shall  be  incorporated  in 
the  present  bill  of  exceptions,  the  plaintiffs  further  offered  in  evidence 
the  charters  of  the  plaintiffs  and  defendants  (agreed  to  be  read  in  evi- 
dence  as  provided  in  the  former  bills  of  exceptions)  and  further 
proved  to  the  jury,  that  the  plaintiffs  and  defendants  had  exercised 
all  the  powers  conferred  on  them  by  said  charters,  from  the  dates 
thereof  until  the  10th  of  August,  1829,  when  the  defendants  sus- 
pended specie  payments  and  discontinued  banking  operations,  as 
stated  in  the  preceding  bills  of  exceptions,  and  that  the  mutual  re- 
mittances, of  the  plaintiffs  and  defendants  consisted  of  notes  and 
checks  and  drafts,  sometimes  drawn  on  the  party  to  whom  the 
remittances  were  made,  and  sometimes  on  other  parties,  and  that 
the  debits  in  the  accounts  of  each  party  consisted  in  part  of  drafts 
on  such  party,  drawn  by  the  other  party  and  passed  to  third  persons, 
and  that  from  said  mutual  dealings  and  accounts,  there  results  a 
balance  due  the  plaintiffs  on  the  10th  of  August,  1829,  and  yet 
unpaid,  of  $2,a08.69.  And  thereupon  the  plaintiffs  prayed  the  Court 
^  instruct  the  jury,  that  if  they  believe  the  evidence  aforesaid,  then 
^^Q  plea  of  the  Statute  of  Limitations  is  not  a  bar  to  the  recovery  of 
^^e  plaintiffs  on  the  first  count  of  its  declaration, — which  instruction 
^he  Court  refused  to  give ;  to  which  refusal  the  plaintiffs  excepted. 

The  jury  found  a  verdict  for  the  defendants,  and  the  plaintiffs 
below  brought  this  appeal. 

The  cause  was  submitted  on  written  arguments  to  Buchanan, 
^'  «^'>  -AjECHEB,  Dorset,  Chambers,  and  Spbnce,  JJ. 
^'  ^oo:,  for  the  appellants,  cited  Bichardaon  vs.  Bradshaw,  1  Atk. 
f^'  Sa^nkey  vs.  Jones^  Cotop.  746,  751;  Bond  vs.  Joy,  7  Cranchj 

^-  "Johnson  and  T.  0.  Pratt^  for  the  appellee,  cited  8  G.  dt  J.  449; 
mm  Vs.  Johnson,  3  G.  cfc  J.  394 ;  Stark.  Ev.  546,  547, 1017, 1060 ; 
miipy^  J?t?.  497;  McCreary  vs.  McCreary,  5  G.  &  J.  157;  J^Vey  vs. 
1  '  ^  G.  <fc  J.  521 ;  Welford  vs.  Uddle,  2  Ve%.  400;  Martin  vs.  Eeatk^ 
t  i  ?  -®^^- 1^^  5  Barher  vs.  Barber ^  18  Ves.  286 ;  Coster  vs.  Murray^ 
P^  **•  C.  E.  522,  530;  Van  Rhyn  vs.  Vincent^  1  McCord^  310;  6 
cetera,  l64. 

^^^sey,  J.  delivered  the  opinion  of  the  Court.    The  third    - 
w-^ption  in  this  case  was  designed  to  raise  the  question,  *** 
^nether  under  the  exception,  in  the  2nd  section  of  the  Act  of  1715, 
cuap.  23,  as  to  such  accounts  as  concerns  the  trade  of  merchandise, 


286     FARM.  &  MECH.  BK.  vs.  PLANT.  BK.— 10  G.  &  J. 

between  merchant  and  mercbaDt,  their  factors  and  servants,  which  are 
not  residents  of  this  Province,  the  claim  of  the  appellants  was  ex- 
empted from  the  operation  of  that  Act  of  LimitiitionB.  We  are  already 
of  opinion  that  it  was  not.  It  is  embraced  neither  by  the  letter  nor 
the  spirit  of  the  saving  in  the  Act  of  Assembly.  The  interest  of 
banking  institutions,  as  well  as  public  policy  require  that,  liqnidatloQ 
of  balances  between  banks  shoald  be  regiiUr  and  frequent,  and  the 
intention  of  the  Legislatnre  must  be  unequivocally  expressed,  before 
we  would  ascribe  to  its  enactment,  a  design  to  hold  out  enconrage- 
meut  to  the  banks  to  practise,  inter  ge,  h  different  course  of  conduct. 

With  the  instruction  given  by  the  Oouuty  Goart  in  the  first  bill  of 
exceptions  we  think  the  appellants  have  no  right  to  complain.  To 
the  public  notice  given  by  the  appellee  of  the  10th  of  Angnst,  1829, 
it  appears  to  as  no  fair  construction  can  be  given,  which  does  not 
import  notice  to  the  depositors,  as  well  as  billholders  of  the  Planters 
Bank  of  Prince  George's  County,  that  it  had  suspended  specie  pay- 
ment of  Ira  deposits,  as  well  as  its  notes.  A  bank  suspension  apon 
any  other  principles,  would  be  an  anomaly  without  a  precedent, 
and  it  is  the  necessary  implication  ftom  the  terms  of  the  publication, 
or  why  "  earnestly  advise  the  billholders  and  depositors  to  submit  to 
*  no  sacrifice."  The  effect  of  this  notification  was  a  safiB- 
^^■^  cient  aunanciation  to  the  appellants,  that  their  claim  would 
not  paid  in  specie  on  a  demand  at  the  counter,  or  by  a  remittance 
of  equivalent  value ;  they  were  therefore  relieved  from  the  necessity 
of  seeking  payment  in  either  mode  as  preliminary  to  their  right 
of  action,  and  Itom  the  moment  their  authority  to  sne  at  law  was 
complete,  the  Act  of  Limitations  began  to  run. 

The  refusal  of  the  Court  to  permit  the  evidence  offered  by  the 
appellants,  in  their  second  bill  of  exceptions,  to  go  to  the  jury,  for 
the  purpose  tor  which  it  was  offered,  furnishes  no  sufficient  gronnd 
for  the  reversal  of  the  judgment.  The  letter  produced  was  not 
addressed  to  the  appellants,  as  a  modification  of  the  public  notice 
before  referred  to,  and  its  contents  were  not  communicated  to  them 
till  after  the  institution  of  their  suit.  It  could  not  therefore  have  the 
effect  of  depriving  the  appellants  of  the  right  to  sue,  acquired  in 
virtue  of  the  public  notice.  But  had  it  been  addressed  to  the  appel- 
lants, and  by  them  received,  it  hadi;no  tendency  to  establish  the  fact 
for  which  it  was  offered.  Instead  of  showing  that  the  appellants  had 
no  right  to  sue  after  the  publication  of  the  suspension  of  the  Planters 
Bank,  it  reiterated  in  more  emphatic  terms  those  facts  which  dis- 
pensed with  the  requisition  of  a  prelimin»ry  demand  on  the  part  of 
the  appellantx.  It  was  testimony,  therefore,  adverse  to  their  pru- 
tensions,  and  could  in  no  way  redound  to  their  benefit ;  and  conse- 
quently they  have  no  ground  to  complain  of  its  relation.  The  rtyec- 
tiou  by  the  Court  of  the  other  testimony  offered  by  the  appellants, 
in  association  with  this  letter,  does  not  furnish  a  ground  for  the 
i-eversal  of  the  judgment.    The  object  of  offering  in  evidence  the 
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letter  and  proof  referred  to  in  the  second  bill  of  exceptions,  was  for 
the  purpose  of  explaining  the  preamble  and  resolution  in  the  first 
bill  of  exceptions,  ^'  and  of  shewing  that  it  was  the  intention  of  the 
defendant,  in  the  preamble  and  resolutions,  to  limit  the  suspension 
of  specie  payments  to  the  holders  of  its  paper,  and  not  to  extend  the 
the  same  to  its  depositors."    The  letter  and  proof  were  both  embraced 
in  the  same  offer,  and  were  withheld  from  the  jury  by  the  same  re- 
fusal of  the  Court.    The  letter  was  in  •  perfect  accordance    mm^ 
with  the  obvious  meaning  of  the  preamble  and  resolution,  ^^•^ 
and  proves  the  reverse  of  that  for  which  it  was  offered ;  and  had  the 
other  proof  offered  been  permitted  to  go  to  the  jury,  it  could  not 
possibly  have  availed  the  appellants  for  the  purpose  for  which  it 
was  offered.    They  therefore  sustained  no  injury  by  the  Courtis  re- 
fusing to  permit  the  evidence  to  go  to  the  jury. 

Concurring  with  the  County  Court  in  their  decisions  as  stated  in 
all  the  bills  of  exceptions,  we  affirm  their  judgment. 

Judgment  affirmed. 


E£NBY    Matthews  vs.  Sarah  Ward  and  others.— December, 

1839. 

The  ancient  law  requiring  livery  of  seizin  to  give  efficacy  to  deeds  of  feoff- 
ment, is  abolished  in  this  State,  and  enrolment  now  is  equivalent  to 
livery,  (a) 

By  the  usage  and  practice  of  this  State,  bargains  and  sales,  as  a  mode  of 
passing  estates,  have  nearly  sux>erseded  all  other  modes  of  conveyance. 
(b) 

Whether  a  deed  be  one  of  feoffment,  or  of  bargain  or  sale,  is  a  question  of 
construction  depending  on  the  words  of  the  instrument. 

In  a  deed  of  bargain  and  sale,  the  use  is  executed  in  the  bargainee  by  the 
statate,  and  the  limitations  to  use,  are  merely  trusts  in  Chancery,  the 
cesiuis  que  trust  being  seized  only  of  an  equitable  estate,  (c) 

The  Lord  Proprietary  of  Maryland,  by  the  terms  of  the  charter,  held  his 
lands  in  free  and  common  socage,  and  his  grantees,  anterior  to  the  Revo- 
lution, held  by  the  same  tenure,  feudal  services,  with  their  incidents 
being  attached  to  his  grants. 

These  services  and  incidents  were  in  effect  abolished  by  the  Revolution,  and 

escheats,  though  they  continued,  changed  their  charter;  the  land,  in&tead 

of  going  to  the  lord  of  the  fee,  reverting  to  the  State  as  property  without 

an  owner. 

After  the  Revolution,  lands  in  this  State  became  allodial,  subject  to  no 

tenure,  nor  to  any  services  incident  thereto,  and  under  our  Acts  of 

» 

ia)  Approved  in  Key  vs.  Davis^  1  Md.  39;  Evans  vs.  Horan,  53  Md.  611. 

(b)  Cited  in  Ware  vs.  Richardson^  8  Md.  558.    See  Cheney  vs.  WcUkins,  1  H. 
&  J.  825,  note, 

(c)  Approved  in  Reid  vs.  Gordon,  85  Md.  188,  184;  Brovm  vs.  Rensfiaw,  57 
Md.  75.    See  Calvert  vs.  Eden,  2  H.  &  McH.  176,  note  (c). 


288  MATTHEWS  v».  WAED  ET  AL.— 10  G.  &  J. 

Assembly,  the  State  succeeded  to  the  property,  whether  the  owner  dying 

witlioat  heiTB,  had  a  legal  or  equitable  estate,  (d) 
The  term  seized,  in  our  law,  does  not  always  refer  to  a  legal  seizin,  but  will 

have  a  more  extended  signification,  when  necessary  to  effectuate  the 

design  of  the  Legislature. 
Lands  held  in  trust  in  this  State  are  liable  to  escheat  when  the  eettvi  gut 

trust  dies  without  heirs,  (e) 
.  a  .    *  Ad  action  of  ejectment  may  be  maintained  by  a  trustee  against  bis 
^'*^  cestui  que  trust,  unless,  as  under  certain  ciroumstancee  may  be 

done,  a  conveyance  of  the  legal  title  is  presumed.  (/) 
The  right  of  entry  in  the  lessor  of  the  plaintiff  will  support  au  ejectment. 

although  the  lessor  has  never  made  an  actual  entry,  which  is  superseded 

by  the  common  consent  rule,  at  least  eucb  is  the  effect  of  the  rule,  where 

the  parties  stand  in  the  relation  of  landlord  and  tenant. 
Although  equitable  titles  will  escheat  where  the  owner  dies  without  heirs, 

still,  in  an  ejectment  by  the  trustee  or  his  grant«e  against  the  party 

claiming  under  the  escheat,  the  legal  title  will  prevail,  the  remedy  of 

the  defendant  being  in  equity,  (g) 
The  possession  of  the  cestui  que  trust  is  the  possession  of  the  trustee.     To 

give  an  adverse  character  to  his  holding  there  must  be  some  positive 

act,  and  not  merely  a  failure  to  recognize  the  rights  of  the  trustee,  (h) 
With  what  intention  a  party  held  land,  and  whether  bis  posseseioo  was 

adverse,  are  questions  of  fact  to  be  determined  by  the  jury,  (t) 

Appeal  from  Anne  Aruadt:!  County  Court.  This  wan  an  action 
of  ejectment,  commenced  on  the  12th  Aaguet,  1837,  b,T  Sarah  Ward, 
Smith  Boston  and  others,  lessors  of  the  plain  tiff,  against  Henry  Mat- 
thews, the  tenant  in  possession,  for  a  lot  in  the  City  of  ADDapolis. 
The  defendant  appeared  and  pleaded  not  gnilty,  and  the  parties 
agreed  apon  the  following  statement  of  facte : 

It  is  admitted  in  this  case,  that  at  and  prior  to  the  20th  of  Octo- 
ber, 1817,  Leonard  Scott  aod  Sarah  Scott  his  wife,  were  seized  in 
fee  simple  of  the  lot  and  premises  in  the  declaration  in  this  action 

id)  The  third  Article  of  the  Bill  of  Kghts  adopted  in  1776,  declared  that 
"the  inhabitants  of  Uaryland  are  also  entitled  to  all  property  derived  to 
them  from  or  under  the  charter  granted  by  his  Majesty  Charles  I,  to  Caeci- 
liuB  Calvert,  Baron  of  Baltimore."     Cf.  Casey  va.  Inloes,  1  Gill,  506. 

(e)  Cited  in  Lessee  of  Smith  vs.  MoCann,  24  Howard,  406.  As  to  the  right 
of  the  State  to  the  property  of  persons  dying  without  heirs.  See  Roek  HOI 
College  vs.  Jones.  41  Md.  IT. 

(/)  Cited  in  Dugan  vs.  Gi((mfl»,  3  Gill,  162;  C<^vin  vs.  Warford,  20  Md. 
896.  Cf.  Saunders  vs.  Simpson.  2  H.  &  J.  TO.  When  one  holding  the  equita- 
ble title  of  an  estate  has  such  a  beneficial  occupation  of  it  as  to  give  reason 
to  suppose  the  legal  title  has  been  conveyed  to  him,  a  jury  may  be  advised 
to  presume  such  a  conveyance;  but  it  is  settled  that  there  can  be  do  such 
presumption,  if  it  appears  in  a  special  verdict  or  case  stated  that  the  legal 
title  is  still  outstanding.    Colvin  vs.  Warford,  supra. 

Ig)  See  Lessee  of  Smith  vs.  JlfcConn,  24  Howard,  896. 

(ft)  Cited  in  Van  Bibber  vs.  Frvzier.  IT  Md.  451. 

(t)  Approved  in  Alea^aiider  vs.  Walter,  8  Gill,  25T;  Keener  vs.  Kavfftnan, 
16  Md.  807.    See  Helms  vs.  Howard,  3  H.  &  McH.  88. 
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« 

mentioned,  and  being  so  seized,  that  they  executed,  acknowledged 
and  delivered  the  following  deed,  which  was  recorded  in  due  time 
among  tbe  land  records  of  Anne  Arundel  County. 

Tbis  indenture,  made  this  twentieth  day  of  October,  in  the  year  of 
oar  Lord  one  thousand  eight    hundred  and   seventeen,  between 
Leonard  Scott  and  Sarali  Scott  his  wife,  of  the  City  of  Annapolis, 
in  Anne  Arundel  County  and  State  of  Maryland,  of  the  one  part,  and 
Henry  Price  of  the  city,  county,  and  State  aforesaid,  of  the  other 
part  witnessetb,  that  the  said  Leonard  Scott  and  Sarah  Scott  his 
wife,  for  and  in  consideration  of  the  sum  of  five  dollars  to  them  in 
baud  paid,  the  receipt  whereof  they  do  hereby  acknowledge,  have, 
and  each  of  them  hath  given,  granted,  bargained  and  sold,  and  by 
tbese  presents  do,  and  each  of  them  doth,  give,  grant,  bargain  and 
sell,  unto  the  said  Henry  Price,  his  heirs  and  assigns,  a  part  of  a 
boose  and  lot,  piece  or  parcel  of  ground,  situate,  lying  and  being  in 
tbe  City  »  of  Annapolis,  which  was  formerly  occupied  by  Cap-    M^m 
tain  James  West  as  a  tavern,  and  described  as  follows :  Begin-  '*'*^ 
ning  at  a  brick  partition  wall  on  Church  street,  about  midway  the 
boQse,  then,  &c. ;  to  have  and  to  bold  the  said  lot,  piece  or  parcel  of 
groand  and  premises  above  described,  and  the  goods  and  chattels 
before  mentioned,  unto  the  said  Henry  Price,  his  heirs  aud  assigns 
forever;  in  trust  to  and  for  the  uses,  intents  and  purposes,  that  is 
to  say,  in  trust  for  tbe  use  of  the  said  Leonard  Scott  and  Sarah 
Scott  his  wife,  for  and  during  their  joint  natural  lives,  and  the  life  of 
tbe  survivor  of  them,  and  after  the  death  of  the  said  Leonard  Scott 
and  Sarah  Scott  bis  wife,  to  have  and  to  hold  the  said  lot,  piece  or 
paroel  of  ground  and  premises  above  described,  and  the  goods  and 
ebattels  before  mentioned,  in  trust  for  the  use  of  John  Henry  Scott 
and  his  heirs  forever;  and  in  case  the  said  John  Henry  Scott  should 
die  without  lawful  issue,  then  to  have  and  to  hold  the  said  lot,  piece 
or  parcel  of  ground  and  premises  above  described,  and  the  goods 
and  chattels  before  mentioned,  in  trust  for  the  use  of  the  heirs 
of  Lucy  Ward,  wife  of  James  Ward,  which  said  Lucy  Ward  is  tbe 
danghter  of  the  said  Leonard  Scott.    In  witness  whereof,  the  said 
Leonard  Scott  and  Sarah  Scott  have  hereunto  subscribed  their  names 
and  affixed  their  seals  the  day  and  year,  &c. 

It  is  further  admitted  that,  the  grantors  in  said  deed,  and  the  said 
Jobu  Henry  Scott,  therein  mentioned,  are  all  dead,  the  latter  having 
died  in  the  year  1825,  intestate,  unmarried  and  without  heirs,  and  in 
tbe  lifetime  of  Lucy  Ward,  mentioned  in  the  aforesaid  deed,  aud 
tbat  tbe  lessors  of  the  plaintiff,  to  wit,  Sarah  Ward,  Elizabeth  the 
wife  of  Smith  Boston,  Sophia  the  wife  of  Stephen  Queen,  and  Martha 
Ward,  are  the  children  and  heirs  of  Lucy  Ward,  the  daughter  of 
Leonard  Scott,  mentioned  in  said  deed,  who  survived  said  John 
Henry  Scott  and  has  lately  died. 

It  is  further  admitted,  that  subsequently  to  the  death  of  the  gran- 
tors in  said  deed,  and  of  the  aforesaid  John  Henry  Scott,  and  of  Lucy 
19  10  G.  Se  J. 
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Ward,  but  prior  to  the  commeneemeut  of  the  present  •  action 
**o  flenry  Price,  the  grantee  in  said  deed,  executed  the  following 
deed  to  the  female  lessors  of  the  plaintifi'. 

This  indenture,  made  this  seventh  day  of  August,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty-seven,  between 
Heniy  Price  and  Ann  Price  his  wife,  of  the  City  of  Annapolis,  in  the 
Stat«  of  Maryland,  of  the  one  part,  and  Sarah  Ward,  Elizabeth 
Boston,  Sophia  Queen  and  Martha  Ward  of  the  City  of  Baltimore 
and  State  aforesaid  of  the  other  part — Whereas,  by  an  indenture 
bearing  date  on  the  twentieth  day  of  October,  in  the  year  one  thou- 
sand eight  hundred  and  seventeen,  a  certain  Leonard  Scott  and 
Sarah  his  wife,  then  of  the  City  of  Annapolis,  conveyed  to  the  afore- 
said Henry  Price  upon  certain  trusts  therein  mentioned  and  declared, 
a  part  of  a  house  and  lot,  piece  or  parcel  of  ground,  situate,  lying  and 
being  in  the  aforesaid  City  of  Annapolis,  which  was  formerly  occu- 
pied by  Captain  James  West  as  a  tavern,  and  described  as  follows, 
&c. ;  and  whereas,  in  consequence  of  the  death  of  some  of  the 
cestuis  qve  trust  in  said  deed  mentioned,  doubts  are  entertained 
whether  the  entire  interest  in  said  property,  legal  and  equitable 
hath  not  devolved  on  the  said  Henry  Price,  notwithstanding  the 
survivorship  of  the  grantees  in  this  deed,  who  are  the  heirs  of 
Lucy  Ward,  wife  of  James  Ward,  spoken  of  in  the  aforesaid  deed 
from  Leonard  Scott  and  Sarah  his  wife,  to  Henry  Price;  and  whereas 
the  said  Henry  Price  in  consequence  of  those  doubt-s  is  willing  to  exe- 
cute these  presents,  in  order  that  the  true  purposes  of  the  deed  to 
him  may  be  accomplished — ^Now  this  indenture  witnesseth,  that  for 
and  in  consideration  of  the  before  recited  premises,  and  of  the  sum 
of  five  dollars  current  money,  by  the  said  Sarah  Ward,  Elizabeth 
Boston,  Sophia  Queen,  and  Martha  Ward,  to  the  said  Henry  Price 
and  Ann  Price  his  wife  in  hand  paid,  at  and  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknow- 
ledged, they  the  said  Henry  Price  and  Ann  Price  his  wife,  have  bar- 
gained and  sold,  aliened  and  enfeoffed,  and  by  these  presents  do 
give,  grant,  bargain  and  sell,  alien,  enfeoff,  release,  convey  and  con- 
firm, unto  the  said  Sarah  Ward,  Elizabeth  Boston,  Sophia  Queen  and 
Martha  Ward,  their  heirs  *  and  assigns,  as  tenants  in  common, 
"^^  ■  all  the  before  mentioned  and  described  piece,  parcel,  or  lot  of 
ground,  &c.,  and  all  the  estate,  right,  title,  and  interest  what'Soever, 
at  law  and  equity,  of  them  the  said  Henry  Price  and  Ann  Price  his 
wife,  to  have  and  to  hold  the  said  herein  described  premises,  with 
the  appurtenances  thereunto  belonging,  unto  the  said  Sarah  Ward, 
Elizabeth  Boston,  Sophia  Queen  and  Martha  Ward,  their  heirs  and 
assigns  forever.  In  testimony  whereof,  the  said  Henry  Price  and 
Ann  Price  his  wife  have  hereunto  set  their  hands  and  seals,  the  day 
and  year  first  above  written. 

It  is  further  admitted,  that  on  or  about  the  30th  of  September,  in 
in  the  year  1836.  after  the  death  of  John  Henry  Scott,  and  of  the 
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grantors  in  the  aforesaid  deed,  Henry  Matthews,  the  defendant  in 
this  action,  took  oat  an  escheat  warrant  from  the  proper  office,  had 
the  same  executed  upon  the  said  lot  and  premises,  paid  the  compo- 
sition money  into  the  treasury  within  the  time  required  by  law,  and 
obtained  a  patent  therefor ;  that  prior  to  the  issuing  of  said  patent 
Henry  Price  caveated  the  same  before  the  execution  of  the  said  deed 
to  the  lessors  of  the  plaintiff,  which  caveat  was  overruled  after  argu- 
ment. 

That  the  defendant  has  been  in  possession  of  the  premises  in  ques- 
tion ever  since  the  date  of  his  patent  on  the  — ■ —  day  of ,  18 — , 

and  that  he  had  been  in  possession  thereof  for  several  years  previous 
to  the  said  date,  having  entered  into  possession  in  the  life-time  of 
Leonard  Scott,  and  as  his  tenant;  but  has  never  recognized  the 
rights  of  the  said  Henry  Price  or  of  the  lessors  of  the  plaintiff. 

Upon  this  statement  the  question  arises,  whether  the  lessors  of  the 
plaintiff  are  entitled  to  the  premises  in  question.  If  they  are,  then 
judgment  is  to  be  entered  for  the  plaintiff',  otherwise  judgment  is  to 
be  rendered  for  defendant,  and  either  party  may  appeal  to  the  Court 
of  Appeals,  and  execution  of  any  judgment  rendered,  is  to  be  stayed 
until  the  determination  of  such  appeal. 

Upon  this  statement  the  County  Court  rendered  judgment  in  favor 
of  the  lessors  of  the  plaintiff,  the  grantees  under  the  •  deed  of  mm^ 
the  7th  August,  1837,  and  thereupon  the  defendant  below,  *^^ 
Matthews,  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buohanan,  C.  J.,  Aboheb  and 
Chambers,  JJ. 

T.  8.  Alexander  and  R.  Johnson,  for  the  appellants. 
J.  Johnson  and  A,  C.  Magruderj  for  the  appellees. 

Abgheb,  J.  delivered  the  opinion  of  this  Court.  It  is  contended 
by  the  appellant,  that  the  deed  from  Scott  and  wife  to  Price  is  a 
deed  of  feoffment  ]  and  as  such,  the  legal  title  of  the  property  vested 
by  the  Statute  of  Uses  in  John  Henry  Scott  in  fee;  that  the  remain- 
der over  as  being  too  remote  was  void,  and  that  upon  the  death  of 
John  Henry  Scott  without  heirs,  the  property  of  course  became  liable 
to  escheat. 

If  by  the  words  of  the  deed  and  the  intention  of  the  parties  we 
c-ould  construe  this  as  a  deed  of  feoffment,  there  would  arise  no  ob- 
jection to  such  a  result,  from  an  absence  of  evidence  of  livery  of  seizin. 
The  ancient  law  on  the  subject  of  feoffments,  which  demanded  liv- 
ery of  seizin  to  give  them  efficacy,  we  consider  as  having  been  abol- 
ished, and  that  now,  enrollment  takes  the  place  of  livery,  and  is 
equivalent  to  it.  The  Act  of  1766  provided  for  the  enrollment  of 
deeds  of  feoffment,  as  well  as  other  deeds,  and  the  Act  of  1715  de- 
clared that  livery  should  not  be  necessary  where  the  deed  was 
enrolled.    Anterior  to  the  law  of  1766,  ch.  14,  although  the  Legisla- 
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Ward,  but  prior  to  the  commencemeut  of  the  iireseot  •  action 
'*'**'  Henry  Price,  tlie  grantee  in  said  det'tl,  expciiteil  the  following 
deed  to  the  female  lessors  of  the  iiUvtntiff. 

This  indenture,  made  thia  seventh  day  of  August,  iu  the  year  of 
our  Lord  one  thousand  eiffht  hundred  and  tliirty-Beveu,  between 
Heury  Price  and  Ann  Price  his  wife,  of  the  (Jity  of  Annapolis,  iu  the 
State  of  Maryland,  of  the  one  part,  and  Sarah  Ward,  Elizabeth 
Boston,  Sophia  Queen  and  Martha  Ward  of  the  City  of  Baltimore 
and  State  aforesaid  of  the  other  part — Whereas,  by  an  indenture 
bearing  date  on  the  twentieth  day  of  October,  in  the  year  one  thon- 
sand  eight  hnndred  and  seventeen,  a  certain  Leonard  Scott  and 
Sarab  his  wife,  tfaen  of  the  City  of  Anna[K>liB,  conveyed  U>  the  afore- 
said Henry  Price  u|K)n  certain  trusts  therein  mentioned  and  declared, 
a  part  of  a  bouse  and  lot,  piece  or  parcel  of  ground,  situate,  lyingand 
being  in  the  aforesaid  City  of  Annapolis,  which  was  formerly  occu- 
pied by  Captain  James  West  as  ntaveru,  and  described  as  follows, 
&c. ;  and  whereas,  iu  coune<)uence  of  the  death  of  some  of  the 
cestuit  que  trtist  in  said  deed  mentioned,  doubts  are  eutertained 
whether  the  entire  interest  in  said  property,  legal  and  equitable 
hath  not  devolved  on  the  said  Henry  Price,  uotwlthstauding  the 
survivorship  of  the  grantees  in  this  deed,  wbo  are  tbe  heirs  of 
Lncy  Ward,  wife  of  James  Ward,  spoken  of  iu  tbe  aforesaid  deed 
from  Leonard  Scott  and  Sarah  bis  wife,  to  Henry  Price ;  and  whereas 
the  said  Henry  Price  in  coDsequence  of  those  doubt«  is  willing  to  exe- 
cute these  presents,  in  order  that  the  troe  pnriwses  of  tbe  deed  to 
him  may  be  accomplished — Now  this  indenture  witnesseth,  that  for 
and  in  consideration  of  tbe  belbre  recited  premises,  and  of  the  snm 
of  five  dollars  current  money,  by  the  said  Sarah  Ward,  Elizabeth 
Boston,  Sophia  Queen,  and  Martha  Ward,  to  tbe  said  Heury  Price 
and  Aon  Price  his  wife  in  hand  paid,  at  and  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknow- 
ledged, they  tbe  said  Heury  Price  and  Auu  Price  his  wife,  have  bar- 
gained and  sold,  aliened  and  enfeoffed,  and  by  these  presents  do 
give,  grant,  bargain  and  sell,  alien,  enfeoff,  lelease,  convey  and  con- 
firm, unto  the  said  Sarah  Ward,  Elizabeth  Boston,  Sophia  Queen  and 
Martha  Ward,  their  heirs  *  and  assigns,  as  tenants  in  common, 
■*'*  ■  all  tbe  before  mentioned  and  <icri(:ribed  piece,  parcel,  or  lot  of 
ground,  &c.,  and  all  the  estate,  right,  title,  and  interest  whatsoever, 
at  law  and  equity,  of  them  the  said  Henry  Price  and  Auu  Price  bis 
wife,  to  have  and  to  hold  the  said  herein  described  premises,  with 
the  appurtenances  thereunto  belonging,  unto  the  said  Sarah  Ward. 
Elizabeth  Boston,  Sophia  Queen  and  Martha  Ward,  their  beir^  uud 
assigns  Ibrever.  In  testimony  whereof,  the  said  Henry  Price  and 
Ann  Price  his  wife  have  hereunto  set  their  hands  and  seals,  the  day 
and  year  first  above  written. 

It  is  further  admitted,  that  on  or  about  the  30th  of  September,  in 
in  the  year  1836.  after  the  death  of  John   Henry  Scott,  and  of  the 
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grantors  in  the  aforesaid  deed,  Henry  Matthews,  the  defendant  in 
this  action,  took  out  an  escheat  warrant  from  the  proper  office,  had 
the  same  executed  upon  the  said  lot  and  premises,  paid  the  compo- 
sition money  into  the  treasury  within  the  time  required  by  law,  and 
obtained  a  patent  therefor;  that  prior  to  the  issuing  of  said  patent 
Heury  Price  caveated  the  same  before  the  execution  of  the  said  deed 
to  the  lessors  of  the  plaintiff,  which  caveat  was  overruled  after  argu- 
ment. 

That  the  defendant  has  been  in  iK)ssessiou  of  the  premises  in  ques- 
tion ever  since  the  date  of  his  patent  on  the day  of ^  18 — , 

and  that  he  had  been  in  possession  thereof  for  several  years  previous 
to  the  said  date,  having  entered  into  possession  in  the  life-time  of 
Leonard  Scott,  and  as  his  tenant;  but  has  never  recognized  the 
rights  of  the  said  Henry  Price  or  of  the  lessors  of  the  plaintiff. 

Upon  this  statement  the  question  arises,  whether  the  lessors  of  the 
plaintiff  are  entitled  to  the  premises  in  question.  If  they  are,  then 
judgment  is  to  be  entered  for  the  plaintiff',  otherwise  judgment  is  to 
be  rendered  for  defendant,  and  either  party  may  appeal  to  the  Court 
of  Appeals,  and  execution  of  any  judgment  rendered,  is  to  be  stayed 
anti]  the  determination  of  such  appeal. 

Upon  this  statement  the  County  Court  rendered  judgment  in  favor 
of  the  lessors  of  the  plaintiff,  the  grantees  under  the  •  deed  of  mm^ 
the  7th  August,  1837,  and  thereupon  the  defendant  below,  ^^^ 
Matthews,  prosecuted  the  present  appeal. 

The  cause  was  argued  l)efore  Buchanan,  C.  J.,  Aboheb  and 
Chambebs,  JJ. 
T.  &  Alexander  and  R,  Johnson^  for  the  appellants. 
J.  Johmim  and  A,  C.  MagrudeVy  for  the  appellees. 

Abcheb,  J.  delivered  the  opinion  of  this  Court.  It  is  contended 
bv  the  appellant,  that  the  deed  from  Scott  and  wile  to  Price  is  a 
deed  of  feoffment;  and  as  such,  the  legal  title  of  the  property  vested 
by  the  Statute  of  Uses  in  John  Heury  Scott  in  fee ;  that  the  remain- 
der over  as  being  too  remote  was  void,  and  that  upon  the  death  of 
John  Henry  Scott  without  heirs,  the  property  of  course  became  liable 
to  escheat. 

If  by  the  words  of  the  deed  and  the  intention  of  the  parties  we 
conld  construe  this  as  a  deed  of  feoffment,  there  would  arise  no  ob- 
jection to  such  a  result,  from  an  absence  of  evidence  of  livery  of  seizin. 
The  ancient  law  on  the  subject  of  feoffments,  which  demanded  liv- 
ery of  seizin  to  give  them  efficacy,  we  consider  as  having  been  abol- 
ished, and  that  now,  enrollment  takes  the  place  of  livery,  and  is 
equivalent  to  it.  The  Act  of  1766  provided  for  the  enrollment  of 
deeds  of  feoffment,  as  well  as  other  deeds,  and  the  Act  of  1715  de- 
clared that  livery  should  not  be  necessary  where  the  deed  was 
enrolled.    Anterior  to  the  law  of  1766,  ch.  14,  although  the  Legisla- 
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ture  had  rendered  lirery  of  aeiziu  uunecessnry,  where  the  deed  was 
enrolled,  it  omitted  making  any  provision  for  the  errrollment  of  deeds 
of  feoffment  niitil  1TI)6;  hence  it  was  decided  by  the  General  Court, 
in  1  Ji.  <&  J.  527,  tbat  a  deed  executed  ia  1726  eonld  not  operate  as  a 
deed  of  feoffment  withont  proof  of  livery  of  seizin,  or  such  length  of 
possession  as  would  give  riae  to  a  presumption  of  livery  of  seizin. 
Vide  Carroll  va.  Norttood,  \  E.dcJ.  178. 
AlthODgh  since  the  Act  of  1766,  cb.  14,  which  provided  for  thti  en- 
rollraent  of  deeds  of  feoffment  and  otherconveyances,  "livery 
'**"  of  seizin  is  not  necessary  to  a  deed  of  feoffntent,  yet  whether 
this  be  a  deed  of  feoffment  or  a  dee<l  of  bargain  and  sale,  is  a  qaes- 
tion  of  coDStFDctioQ,  depeDding  on  tbe  words  of  the  instrument. 
There  is  no  donbt  bat  that  it  wonld  be  capable  of  transferring  the 
estate,  either  as  a  feoffment,  or  a  deed  of  bargain  and  sale — the 
operative  words  ol'  eacli  species  of  conveyance  being  used.  Bat 
tbe  question  is  not  whether,  if  it  cannot  operate  in  one  way,  it  shall 
in  another :  but  whether  tbe  conveyance  is  in  point  of  law  a  feoff- 
ment, or  a  bargain  and  sale. 

By  tbe  usage  and  practice  ol'  the  State,  bargains  and  sales,  as  » 
mode  of  passing  estates,  have  nearly  superseded  all  other  modes  of 
conveyance,  and  we  do  not  believe  it  was  at  all  designed,  in  the  exe- 
cution of  the  deed  under  consideration,  to  deviate  from  tins  M-.iin* 
tomed  mode.  iKothing  could  more  unequivocally  impress  a  di-t  i  motive 
character  on  the  instrument,  than  the  words  which  have  b< m  usi^d : 
tbe  terms  "bargained  and  sold"  follow  the  words  "g:M  n  :Lud 
granted,"  and  qualify  the  mode  of  the  gill  and  grant,  and  slu'w  ilmt 
it  was  by  a  bargain  and  sale ;  and  it  is  said  that  the  words  "  bargun 
and  sale,"  in  conveyances  by  lease  and  release,  were  inserted  among 
the  operative  words  of  this  cooveyance,  that  the  lease  might  be 
treated  as  a  bargain  and  sale,  and  not  a  lease  a£  the  common  law. 
Cornith  on  i'ges,  74.  Other  considerations  might  be  adduced  from 
tbe  limitations  of  the  deed,  conducing  to  tbe  same  conclusion,  that  this 
is  a  deed  of  bargain  and  sale;  but  it  is  perhaps  unnecessary  to  advert 
to  them,  as  the  above  view  strikes  us  as  satisfactory. 

If  this  be  a  deed  of  bargaiu  and  sale,  as  we  think  it  is,  then  the 
use  was  executed  in  the  bargainee,  and  the  limitations  to  nse  are 
merely  trusts  in  Chancery,  and  tbe  cestuis  que  trust  are  seized  only  of 
an  equitable  estate,  and  the  question  has  been  discussed  whether 
such  an  estate  is  liable  ia  this  State  to  escheat. 

The  case  of  Bvniess  and  Wheat,  1  Eden,  177,  and  reported  likewise 
in  1  Wil.  Blae.  123,  may  be  considered  as  having  settled  the  English 
rule  on  this  subject,  though  much  dissatisfaction  *  has  at 
460  various  times  been  expressed  at  the  decision.  That  the  death 
of  cettui  qve  trust,  without  heirs,  did  not  operate  as  a  forfeiture  to  the 
lord,  was  founded  on  the  feudal  idea  of  tenure,  the  trustee  being  in 
ease,  and  being  in  the  legal  seizin  of  the  land,  was  the  tenant  possess- 
ing capacities  to  perforui  the  feudal  services ;  as  against  him  tbe 
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kiDg  possessed  no  equity.  Jadge  Tucker,  in  3  Leighj  518,  in  speak- 
iug  of  Burgess  and  Wheat,  says  there  can  be  nothing  more  unreason- 
able than  this  decision  of  Burgess  and  Wheatj  if  we  consider  it  in  any 
other  light  than  as  a  mere  question  of  tenure ;  that  the  trustee  should 
be  permitted  upon  the  death  of  the  beneficial  owner  without  heirs,  to 
hold  the  estate  to  his  own  use,  is  utterly  at  variance  not  only  with 
the  principles  of  equity,  which  consider  him  a  mere  machine,  an  in* 
strnmeDt,  a  conduit,  which  declare  that  trust  and  legal  estates  shall 
be  governed  by  the  same  rules,  and  that  the  trust  shall  descend  and 
pass  as  the  legal  estate  would  descend  and  pass ;  but  it  seems  to  me 
at  variance  with  the  natural  justice  of  the  case.  It  is  right  and  pro- 
per that  when  the  owner  of  property  dies  without  giving  it  away  and 
without  leaving  any  objects  having  natural  claim  to  his  bounty,  such 
as  heirs  or  next  of  kin,  his  property  should  go  to  the  community  of 
which  he  is  a  member.  The  ground  upon  which  the  English  rule  on 
this  subject  can  alone  be  maintained,  and  upon  which  it  was  estab- 
lished, is  on  the  principle  of  tenure,  and  it  becomes  therefore  impor- 
tant to  enqaire,  whether  the  doctrine  of  that  case  would  be  supported 
in  this  State  upon  the  same  ground. 

The  Lord  Proprietary,  by  the  express  terms  of  the  charter,  held 
his  lands  in  free  and  common  socage,  and  his  grantees,  or  tenants, 
aDterior  to  the  Bevolotion,  held  by  the  same  tenure.  Services  of  a 
feodal  character,  or  of  the  nature  of  feudal  services,  were  attached  to 
his  grants,  and  the  incidents  of  fealty,  rent,  escheat  and  fines  for 
alienation  or  some  of  them,  were  the  necessary  incidents  thereto. 
At  the  Bevolation,  when  the  people  of  the  State  assumed  the  powers 
of  government,  and  the  right  theretofore  existing  in  the  Proprietary, 
these  services  and  incidents  were  in  effect  abolished ;  thas  the  oath 
of  allegiance  *  to  the  State  superseded  the  incident  of  fealty ;  Mm-m 
qnit  rents  were  abolished,  and  grants  were  made  without  be-  ^^'■ 
ing  subject 'to  fine  on  the  alienation  of  the  grantee;  and  escheats, 
thoQgh  they  existed,  had  essentially  changed  their  nature,  no  longer 
being  technically  founded  on  the  same  principles.  Instead  of  going 
to  the  lord  of  the  fee,  who  took  the  land  in  lieu  of  the  services,  be- 
eaose  by  the  death  of  the  tenant  without  his  heirs  there  was  no  one 
to  perform  the  feudal  services ;  they  reverted  to  the  State  as  property 
without  an  owner,  upon  a  principle  of  justice,  that  the  whole  commu- 
nity should  hold  the  derelict  property  for  the  benefit  of  all.  After 
the  Revolution,  therefore,  lands  became  allodial,  subject  to  no  tenure, 
nor  to  any  of  the  services  incident  thereto,  and  if  allodial,  the  su- 
preme power  of  the  State  would  succeed  to  them  as  the  king  would 
succeed  to  allodial  property  in  England,  by  the  common  law,  upon 
the  death  of  the  owner  without  next  of  kin.  It  is  said  by  Lord 
Mansfield,  in  1  WiL  Black.  163-4,  '^  In  personal  estates  which  are 
allodial  by  law,  the  king  is  the  last  heir  where  no  kin,  and  the  king 
is  as  well  entitled  to  that  as  to  any  other  personal  estate."  And 
accon]tingly,  where  one  dies  intestate,  without  wife  or  kindred, 
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Sir  William  BlackstoDe,  2  Black.  Com.  606,  says,  that  the  usaal 
course  now  is  for  some  one  to  procare  letters  patent  from  the  crown 
or  oth^r  aathority  from  the  king,  and  then  the  ordinary  of  coarse 
grants  ndministratioD  to  such  appoiat«e  of  the  crown.  Thus  the 
king  as  par«n«  patrtfE  is  entitled  to  the  property  thus  situated,  and 
takes  it  as  a  general  trastee  of  the  kingdom.  In  analogy,  therefore, 
to  the  admitted  condition  of  allodial  property,  and  in  cODfonnity  to 
the  reason  and  justice  of  the  thing,  when  the  owner  of  real  estate 
dies  without  heir,  the  State  is  vlUmtu  hcBres,  and  takes  the  property 
for  the  benefit  of  all. 

This  being  the  undonbted  right  of  the  State,  we  approach  the  ex- 
amination of  the  Acts  of  Aasemltly  passed  in  relation  to  this  sabject. 
The  Acts  of  17S0,  oh.  51,  and  1781,  ch.  20,  antborized  escheat  war- 
rants to  be  granted,  when  any  person  died  seized  of  the  landii,  witb- 
ont  specified  heirs,  and  the  Act  of  1794,  ch .  60,  authorized  a  sale  of 
the  lands  of  any  person  'seized  or  possessed,  or  having  an 
equitable  title  thereto,  where  such  person  should  die  without 
known  heirs  indebted,  on  the  application  of  a  creditor,  and  directs 
the  proceeds  of  sale,  after  payment  of  debts,  to  be  paid  into  the 
treasury  for  the  use  of  the  State,  and  directs  the  mode  by  which  the 
purchaser  of  such  equitable  estate  may  acquire  a  conveyance  of  the 
legal  title.  So  far  as  regards  the  sale  of  the  estate  of  the  equitable 
owner,  over  and  beyond  what  was  necessary  to  pay  debts,  this  Act 
nndonbtedly  operated  as  an  appropriation  of  anch  lands,  or  the  pro- 
ceeds thereof,  to  the  pnblic  use,  where  there  existed  no  heir,  and 
could  only  have  been  passed  apon  the  assumption,  that  the  right  to 
such  land  existed  in  the  State.  It  is  both  prospective  and  retrospec- 
tive, and  could  never  have  been  passed,  if  the  trustee  had  been  sup- 
posed to  possess  anything  else  than  a  perfectly  barren  title.  The 
rights  of  soch  trustee,  who  is  a  mere  instrument,  are  treated  with  no 
lespect,  and  the  State  deals  with  the  property  as  her  own.  The  law 
gives  the  trustee  no  power  to  retain  the  estate  by  paying  the  debts, 
however  small  they  may  be.  Does  not  order  a  part  (however  small 
that  might  be,  which  might  be  necessary  to  pay  the  debts,)  bot  the 
whole  to  be  sold,  and  the  surplus  to  be  paid  into  the  treasury  for  the 
nse  of  the  State,  and  strips  him  of  every  vestige  of  right,  by  direct- 
ing a  conveyance  to  be  made  by  him  to  the  purchaser.  A  stronger 
case  could  not  be  presented  from  which  t«  deduce  the  views  of  the 
Legislature;  and  these  views  it  will  be  perceived,  accord  with  oui 
opinions  of  her  rights.  The  Acts  of  1780  and  1781,  above  adverted 
to,  declare  lands  to  beescheated,ajidescheatwarrants  to  be  granted, 
where  any  person  dies  seized  of  lands.  Now  if  an  escheat  warrant 
was  nn  inappropriate  mode  of  procuring  the  title  of  the  State  tc 
trusts  which  had  thus  fallen  in,  it  would  furnish  no  argument  af^ainst 
the  equitable  ownership  of  the  State,  who,  in  virtue  of  the  death  oi 
the  cestui  que  tnut  without  heirs,  stands  in  his  place  and  stead,  and 
is  clothed  with  all  the  rights  which  be  had,  and  which  rights  it 
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would  be  competent  for  the  State  to  transmit  in  such  mode  and  form 
as  she  might  presenile.  Whether,  however,  a  transfer  by  escheat  is 
the  appropriate  mode  of  •conveying  the  interest  of  the  State  ^-q 
in  such  lands,  will  depend  upon  the  construction  which  is  to  ^^^ 
be  placed  upon  the  Act  of  1780,  ch.  51.  That  Act  declares,  that  any 
person  dying  seized,  &c.,  without  heirs,  his  estate  shall  be  escheated, 
aud  warrants  may  be  issued.  By  the  true  construction  of  these 
Acts,  is  such  a  warrant  only  to  issue  on  a  legal  seizin,  or  are  we  to 
give  such  a  construction  to  the  Acts,  as  shall  be  commensurate  with 
her  rights f  We  have  seen  that  she  was  entitled  to  the  property 
just  as  much  as  if  there  had  been  a  legal  ownership,  as  she  succeeded 
in  all  respects  to  the  right  of  the  beneficial  owner,  who  being  clothed 
with  a  trust,  was  seized  in  the  eye  of  a  Court  of  equity  of  the  lands ; 
60  seized  that  legal  estates  might  have  been  carved  out  of  it.  For 
of  a  trust  estate,  there  shall  be  tenancy  by  the  curtesy,  and  now  by 
the  laws  of  this  State  dower. 

It  will  be  perceived  that  the  Act  of  1780  and  the  Act  of  1781  were 
passed  under  circumstances  of  peculiar  emergency,  particularly  the 
first  law — the  design  being  to  raise  funds  for  the  immediate  relief  of 
such  of  the  troops  who  were  prisoners,  clothing  for  the  recruits,  and 
a  sum  to  defray  the  immediate  and  necessary  expenses  of  the  Gov- 
ernment; and  it  is  entitled,  an  Act  to  procure  a  loan  for  the  sale  of 
escheat  lands  and  confiscated  British  property  therein  mentioned. 
A  liberal  construction  ought  therefore  to  be  given,  at  all  events,  to 
such  parts  of  the  Act  as  deal  with  the  State's  own  property,  that 
thereby  the  design  of  the  Legislature  should  the  better  be  ac- 
complished, If  it  be  admitted,  that  the  terms  used  would  naturally 
import  a  legal  seizin,  still  there  is  no  reason  to  confine  them  to  a 
legal  seizin*  when  the  design  and  object  is  looked  to.  On  the  con- 
trary, these  considerations  would  induce  us  to  give  them  a  more  en- 
larged signification,  and  extend  them  to  an  equitable  seizin.  The 
State  was  designing  the  more  effectually  to  secure  a  loan,  by  sub- 
jecting her  lands  to  sale,  and  we  can  divine  no  reason  why  equitable 
seizins  should  have  been  exempt  from  sale,  more  than  legal  seizins, 
to  accomplish  the  great  objects  she  had  in  view;  and  the  more 
especially,  as  fourteen  years  afterwards,  she  in  specified  cases  ordered 
the  •sale  of  such  lands  in  part  for  the  public  benefit;  and  ^^^ 
besides  this  authorization  to  sell,  escheat  lands  are  placed  in  '♦^^ 
the  same  category  with  confiscated  lands,  the  sale  of  which  passed 
both  the  legal  and  equitable  titles,  and  operated  on  each.  The  word 
seized  has  in  many  cases  been  extended  to  equitable  interests.  Thus 
in  the  Act  of  17  Geo.  Ill,  requiring  the  registration  of  annuities,  a 
clause  thereof  excepted  annuities,  secured  upon  lands  of  greater  or 
equal  value,  whereof  the  grantor  was  seized  in  fee  simple,  or  fee  tail 
in  possession,  at  the  time  of  the  grant,  and  the  question  arose, 
whether  the  exception  applied  to  an  equitable,  as  well  as  a  legal 
seizin,  and  Lord  Thurlow  decided,  that  an  estate  in  equity  in  fee 
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simple,  or  fee  tail,  was  id  that  respect  the  same  as  it'  it  were  n  legal 
estate;  and  lie  further  remarked  that,  id  maDy  Acbn  of  FtirliameDt, 
an  equitable  estate  ia  considered  the  Hamn  as  if  it  were  a  legal  estate. 
The  words,  seized  id  law  or  iu  equity,  in  the  qualification  Act  show 
that,  the  word  seized  is  applicable  to  both,  and  in  the  Act  of  1794, 
ch.  60,  sec.  5,  the  word  seized  is  applied  to  an  equitable  estate — and 
in  the  Act  of  1786,  ch.  45,  entitled  an  Act  to  Direct  Descents,  pre- 
scribing a  rule  for  the  descent  of  lands,  the  terms  seized  of  lands, 
tenements  and  hereditaments  in  fee  simple  or  fee  tail,  have  refereuce 
both  to  a  legal  and  equitable  seizin  of  lands.  We  might  refer  to 
other  Acta  of  Assembly  illustrative  of  this  view,  and  to  show  that 
the  term  seizin,  when  used  in  our  law,  does  not  always  refer  to  a 
legal  seizin,  but  will  have  a  more  extended  signiBcation  when  it  shall 
be  necessary  to  effectuate  the  design  of  the  Legislature. 

If  these  views  be  correct,  and  we  think  they  are,  the  land  held  in 
trust  in  this  case  was  liable  to  escheat.  Matthews  having  taken  out 
an  escheat  warrant  and  procured  a  patent  thereon,  the  nexc  inquii; 
is,  whether  it  gave  him  the  legal  title,  and  it  is  insisted  that  it  did, 
in  virtue  of  the  Statute  of  1  Bich.  3,  ch.  1.  This  statute  waa  con- 
fined by  its  terms  to  uses.  It  may  therefore  be  doubted  whether  it  . 
applies  to  modern  trusts,  and  it  is  questionable  whether  it  is  in  force 
in  this  State.  Gases  coming  as  it  would  appear  within  the  terms  of 
the  statute,  if  it  applies  at  all  to  trusts,  have  been  excluded.  Thns 
it  has  "been  held,  that  this  statute  does  not  apply  to  the 
^09  trusts  of  a  term.  7  Term  Rep.  47.  So  it  has  been  held,  that 
a  feoffment  by  the  cestui  que  trutt  of  a  term,  without  the  coneent  of 
the  legal  termor,  does  not  destroy  the  term.  Doe,  ex  dem.  of  Mad- 
dock  vs.  Lt/nes,  3  Bam.  (ft  Creaweli,  388.  The  universal  practice, 
never  to  rely  on  the  conveyance  of  the  ceitui  que  tmst  for  passing  the 
legal  estate,  but  to  require  the  conveyance  of  the  trnst«6  for  that 
purpose,  which  practice  is  admitted  to  exist,  in  Comuh  on  Uses,  33, 
is  very  strong  to  show  that  the  Statute  of  Richard  3  does  not  apply 
to  trusts;  for  if  it  did  apply  to  trusts,  then  the  cestuia  que  trutt  could 
convey  the  legal  title,  and  the  concurrence  of  the  trustee  would  be 
wholly  unnecessary. 

It  is  urged,  that  if  the  patent  does  not  convey  the  legal  title,  but 
only  such  estate  as  the  State  acquired,  as  succeeding  to  the  rights 
of  John  H.  Scott,  that  still  the  trustee  Price  could  not  recover  by 
ejectment  against  the  cegtui  que  tmttf  and  by  consequence  could 
not  recover  against  the  State  or  its  assignee,  standing  in  the  place 
of  the  cettui  que  trust,  and  in  support  of  this  position  1  Henry  BUu3c. 
461;  SBttrr.  1901;   C'o«rp.  473,  597;  i  Burr.  2208,  have  been  cited. 

In  the  former  ease,  it  was  decided  that  a  bona  fide  lease,  made  by 
an  equitable  tenant  in  tail,  will  prevent  the  trustee  in  whom  the 
legal  estate  is  vested,  from  recovering  in  ejectment  against  thi  les. 
see.  Adams  on  Ejectment,  86,  observes,  with  regard  to  this  c-ase, 
that  from  the  more  recent  decisions,  the  principle  seems  to  have 
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been  roach  shaken,  and  it  is  now  very  doubtful  whether,  in  any  case, 
a  lease  from  the  cestui  que  trust  can  be  set  up  against  the  trustee 
withoat  the  aid  of  a  Court  of  eqaity.  10  Ves.  564.  In  3  Burr.  1901, 
Lord  Mansfield  said,  the  formal  title  of  trustee  could  not  be  set  up 
against  the  title  of  cestui  que  trusty  but  these  decisions  have  been 
receded  from,  and  it  has  been  repeatedly  decided,  that  the  legal 
estate  shall  prevail  against  the  equitable  title.  2  Term  Rep.  684; 
7  i*.  43,  47;  8  ifc.  2,  122;  6  East,  138.  To  prevent  the  inconveni- 
ence  growing  out  of  this  rule,  the  jury  will  in  particular  cases  be 
allowed  to  presume  that  a  regular  surrender  has  been  *  made  ^^^ 
by  the  trustees  of  the  estate  to  the  cestui  que  trusty  as  if  the  ^^^ 
purposes  of  the  trust  has  been  satisfied,  or  the  occupation  of  the 
estate  has  been  such  aa  to  induce  the  belief  of  a  conveyance,  or 
where  the  trust  is  a  plain  one,  and  a  Court  of  equity  would  compel 
the  trustee  to  make  a  conveyance.  But  in  none  of  these  cases  can 
the  presumption  be  made  by  the  Court,  where  the  merits  of  the  case 
would  have  warranted  such  a  presumption  at  the  trial,  if  it  appear 
upon  a  special  verdict  or  case  stated,  that  the  trust  estate,  though 
satisfied,  is  still  outstanding  in  the  trustees.  7  Term  Rep.  43 ;  Adams 
<m  Bjectmenlf  87. 

In  8  Term  Rep.  118, 123,  it  was  decided,  that  a  trustee  might  main- 
tain an  ejectment  against  his  eestui  que  trust.  The  same  doctrine 
prevails  in  New  York.  If  the  plaintiff  have  the  legal  title,  the  de- 
fendant cannot  set  up  an  equitable  title,  and  Thompson,  in  deliver- 
ing the  opinion  of  the  Court,  in  2  John.  226,  says,  the  only  way  in 
which  an  equitable  title  can  be  assisted  at  law  is,  by  allowing  the 
presumption  in  certain  cases  to  prevail,  that  there  has  been  a  oon- 
veyance  of  the  legal  estate.  It  has  been  argued  that  Matthews  was 
a  tenant  at  will  to  the  trustee,  and  that  the  action  was  not  a  suffi- 
atent  determination  of  the  will.  If  the  action  be  not  a  sufficient  de- 
termination of  the  will,  we  think  the  deed  from  Price  to  the  plain- 
tiff, dated  and  recorded  before  the  date  of  the  lease  in  the  declara- 
tion, operates  such  a  determination  of  the  will,  and  vested  the  right 
of  possession  in  point  of  law  in  the  plaintiff.  Having  then  the  legal 
title,  and  the  right  of  possession,  the  plaintiff  might  have  enforced 
his  right  by  a  peaceable  entry  upon  the  premises.  But  an  actual 
«ntry  in  such  case  is  not  necessary.  The  right  of  entry  in  the  lessor 
of  the  plaintiff  will  support  an  ejectment,  although  the  lessor  has 
never  made  an  actual  entry,  the  common  consent  rule  supersedes 
the  necessity  of  an  actual  entry.  Vide  Adams  an  Ejectment;  Comyn 
on  Landlord  and  Tenant,  489.  Upon  the  argument,  this  case  is  as- 
sumed to  be  a  tenancy;  we  mean  not  to  decide  the  question  how  far 
the  common  consent  rule  would  disi>ense  with  the  necessity  of  actual 
entry  in  other  cases. 

*  But  it  is  said,  that  the  plaintiffs  who  have  received  the  ^-,y 
conveyance  from  Price,  cannot  maintain  this  action;  first,  be-  ^^* 
cause  the  deed  to  them  was  a  breach  of  trust.    Admitting  it  to  be 
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80,  it  is  perfectly  clear  that,  sitting  in  a  Court  of  law,  we  cannot 
troat  the  deed  as  a  Dullity  on  this  account.  Breacfaes  of  trast  come 
within  the  jnrisdiction  pecnliarly  of  a  Conrt  of  equity.  It  is  said 
the  Court  should  not  execute  the  use  as  regards  this  deed,  but  treat 
it  as  a  nullity ;  and  it  is  emphatically  aslced  if  a  Court  of  law  would 
cousider  itself  bound  to  execute  the  use  however  nefai-ions.  There 
are  no  circumstances  connected  with  the  deed  which  would  iudace 
us  to  treat  it  aa  fraudulent  or  void;  on  the  contrary,  the  inteutioH  as 
disclosed  did  uot  partake  of  a  coriuons  character.  The  title  to  the 
property  was  involved  in  doubt,  and  the  grantee  uot  desiring,  if  he 
had  acquired  any  right,  to  hold  it  against  the  intention  of  the  gran- 
tors, he  conveyed  it,  that  his  title,  whatever  it  might  be,  should  pass 
to  the  children  of  Lucy  Ward — the  objects,  undoubtedly,  of  the  be- 
nevolent intentions  of  Lih  grantor.  We  perceive  nothing  in  the 
character  of  the  deed  which  would  render  it  obnoxious  to  the  objec- 
tion which  in  this  respeist  has  been  taken  to  it. 

It  ia  further  urged,  that  the  deed  to  the  lessors  of  the  plaintiff  is 
void,  because  executed  while  Matthews  was  in  the  adverse  posses- 
sion of  the  property.  But  we  do  not  thiuk  he  was  iu  the  adverse 
possession.  The  possessiou  of  the  cettui  qite  tnat  is  the  possessioa 
of  the  trustee.  He  came  in  as  tenant  of  the  centui  que  truH,  for  life, 
and  alterwards  held  it  without  any  adverse  acta  on  his  part,  anless 
the  failure  toreoognise  the  rights  of  the  trusteeamonnt  to  an  adverse 
possessiou.  To  give  the  character  of  adverse  to  a  holding,  there 
must  be  some  positive  act,  and  not  merely  a  failure  to  recognize  the 
rights  of  .trustee.  Previous  to  his  application  for  an  escheat  warrant, 
it  cannot  be  pretended  that  anything  adverse  was  done  by  him. 
His  holding,  therefore,  must  be  referred  to  his  original  occupancy, 
and  tDOSt  take  its  character  from  that.  This  brings  us  to  the  en- 
quiry, whether  his  claim  under  his  escheat  warrant  and  patent 
granted  thereon  constituted  him  an  adverse  *  possessor  of  the 
^""  property,  and  we  think  they  did  not.  It  was  only  a  legal  title 
which  existed  in  Price,  and  the  State  succeeding  to  the  rights  of  the 
eeatuit  que  trtiat,  Price  was  in  fact  a  trustee  for  the  State,  and  Ma^ 
thews  coming  iu  under  the  title  of  the  State,  must  have  the  same 
relation  to  Price  which  the  State  had.  The  possession  therefore  of 
MatthewH  was  the  possession  of  the  trustee.  But  if  there  was  any 
doubt  about  this,  we  could  not  adjudge  tbe  deed  to  be  void.  With 
what  intentiuu  Matthews  held  the  land,  and  whether  the  possession 
was  adverse,  was  a  question  of  fact,  which  a  jury,  and  not  tbe  Court, 
would  have  to  determine.  2  if.  c&  McH.  76;  Adams  on  Ejectment,  505, 
App&tdix,  and  the  authorities  there  referred  to. 

We  are  therefore  of  opinion  that  the  plaintitf  is  entitled  to  recover 
at  law,  and  that  tbe  remedy  of  tlie  defendant  is  in  equity. 

Judgment  affirmed. 
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James  D.  Sutton  vs.  Bobbbt  Gbain,  Adm'r  c.  t  a.  of  Henby 

Watts. — ^December,  1839. 

It  18  settled,  that  the  bequest  for  life,  of  the  use  of  a  female  slave,  vests  in 
the  legatee  a  projierty  in  the  issue  bom  during  the  existence  of  the  life 
estate,  upon  the  principle,  that  the  issue  is  to  be  considered,  not  as  an  ac- 
cessory, but  as  a  part  of  the  use,  to  go  to  the  person  to  whom  the  use  is 
limited,  (a) 

The  assent  of  the  executor  is  indispensably  necessary  to  perfect  the  title  of 
the  legatee  of  a  slave,  and  this  is  equally  true  with  reference  to  the  issue 
of  a  female  slave,  born  whilst  the  mother,  the  subject  of  the  legacy, 
is  in  the  iK)S8ession  of  the  legatee.  No  title  to  such  issue  can  be  main- 
tained, without  proving  the  assent  of  the  executor  to  the  bequest  of  the 
mother. 

Such  assent  may  be  presumed  from  facts  and  circumstances,  but  a  prayer 
taking  that  question  from  the  jury,  and  submitting  it  to  the  Court  as  a 
legal  presumption,  was  properly  refused  by  the  County  Court. 

AppBAii  from  Saint  Mary's  County  Court.    This  was  an  action  of 
trover,  commenced  on  the  4th  day  of  July,  1837,  in  which  the  plain- 
tiff, now  appellee,  declared  •  that  in  the  year  1832,  Henry    mg,^ 
^atts  was  possessed  of  certain  negro  slaves  of  great  value,  ^^^ 
^•9  to  wit,  negro  slave  called  Sarah,  and  being  so  i)08sessed  thereof, 
leaving  made  his  will  in  due  form  of  law,  departed  this  life,  and  atler- 
wards  and  before  the  granting  of  the  letters  of  administration  e.  t  a. 
^  the  plaintiiT,  and  before  the  appointment  and  qualification  of  an 
^ecQtor  of  the  said  Henry,  the  said  Sarah  had  issne  of  her  body  a 
Attain  negro  slave  called  Mary,  of  great  value,  &c.,  and  afterwards 
^^d  before  the  appointment  of  an  execntor  or  administrator  as  afore- 
f^id,  the  said  negro  Mary  was  casually  lost,  and  then  and  there  came 
iQto   the  possession  of  the  said  James  D.  Satton  by  finding;  and 
After  fUleging  the  appointment  and  qualification  of  the  plaintiff  as^ 
&^.)  charged  the  defendant  with  a  refusal  to  deliver  the  slave  Mary 
Xo  the  plaintiff,  and  a  conversion  of  her  to  his,  the  defendant's  own 
nse,  &c.,  &c.    The  defendant  pleaded  non  cut,  et  non  cut  infra  tre» 
^nnosj  on  which  pleas  issues  were  joined. 

l8t  Sxception.     At  the  trial  of  the  cause,  the  plaintiff  offered  in 

^vidence  the  letters  of  administration  granted  to  him  by  the  Orphans^ 

Coart  of  Saint  Mary's  County  on  the  13th  June,  1826,  on  the  personal 

^tate  Of  Henry  Watts;  that  the  said  Henry  Watts  departed  this 

« >n  the  year  1819,  having  first  executed  his  last  will  and  testa- 

.  .     ^ive  and  bequeath  to  my  loving  wife  Sarah  Watts  and  her 
^^^87  iu  lieu  of  her  third  part  of  my  estate,  the  following  property, 


\f&    ^^^«d  in  McKee  vs.  McKee,  17  Md.  858;  Holmes  vs.  MUchdl,  4  Md.  Ch. 
^^-    See  SomennOe  vs.  Johnson,  1  H.  *  McH.  195. 
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viz:  one  negro  mau  Jess ;  Que  Degro  woman  Catharine  aud  Uer  three 
children  ;  all  the  household  furniture  she  had  when  we  were  married ; 
my  carriage  and  carriage  horse ;  six  ewes :  three  cows  and  calres 
and  ten  head  of  hogs  (her  choice) ;  also,  daring  her  life  only,  the  use 
of  oue-third  part  of  all  my  reH,l  property ;  also,  during  her  life  the  use 
of  negroes  Nell,  Auna,  Htid  Daniel,  after  which  they  aud  their  increase 
to  be  the  right  and  estate  of  my  son  Richard  Henry  Watts.  I  give 
and  beqaeHth  to  my  grand- daughter  Susan  Elizabeth  Watts,  one 
negro  girl  by  the  name  of  Lydia,  and  her  increase.  To  the  ci-eilitors 
of  my  deceased  sou  George  Hawkins  Watto,  I  give  all  the  stock  and 

.  -  A  furniture  belonging  to  me  at  his  death  he  had  in  *  his  use  and 
'■''"  occupation,  provided  an  equitable  dividend  of  the  same  can  be 
made  of  the  same  by  the  whole  of  them,  withiu  six  months  after  my 
decease;  otherwise,  I  bequeath  tiie  said  stock  and  furniture  to  the  chil- 
dren of  my  said  SOD  George  H.  Watts;  aud  to  said  children  ftod  their 
heirsi  give  the  following  property :  negro  man  Perry,  negro  woman 
Amey  and  all  her  children,  and  negro  woman  Sarah,  tobe  paid  to  them 
when  they  arrive  at  age,  and  do  diBtribution  of  the  aame  to  be  made 
among  them  until  that  period.  And  I  direct  that  the  profits  arising 
lh)m  the  hire  or  use  of  said  negroes,  be  applied  towards  their  educa- 
tion and  maintenance  respectively,  ontil  a  divisiou  of  the  aame  under 
this  my  will  can  take  place;  and  in  case  either  of  them  shall  die 
before  they  arrive  aC  lawful  age,  then  I  give  the  share  of  him  or  her 
so  dying,  unto  the  survivor  or  aorvivors  of  them.  It  is  however  my 
desire  that  their  mother,  Ann  Watts,  shall  have  the  exclosive  use  of 
negro  Sarah  until  the  youDgest  of  my  said  grand-children  arrives  at 
age."  After  some  other  directionn  sot  material,  the  testator  consti- 
tuted his  son  Bichard  Henry  Watts  residuary  legatee  of  his  real  and 
personal  estate,  and  execotor  of  his  will. 

The  plaintiff  further  proved,  that  the  negro  woman  Sarah  came  to 
the  possession  of  Mrs.  Ann  Watts  immediately  after  the  death  of  the 
said  Henry  Watts,  and  so  continued  until  all  the  children  of  Ann 
Watts  arrived  at  full  age ;  that  negro  girl  Mary,  the  subject-matter 
of  this  suit,  was  the  daughter  of  negro  Sarah,  who  is  bequeathed  in 
said  will  to  Mrs.  Ann  Watts,  and  bom  after  the  death  of  Henry- 
Watts,  aud  after  her  mother  Sarah  came  to  the  possesaiou  of  Mrs. 
Ann  Watts,  in  accordance  with  the  will  of  the  said  Henry  Watts,  aud 
long  before  the  youngest  of  Mrs.  Ann  Watts'  children  came  of  a^ ; 
that  Mrs.  Watts  claimed  negro  Mary,  exercised  acts  of  ownerahip 
over  her,  and  sold  and  delivered  her  to  defendant,  on  the  10th  No- 
vember, 1831,  and  that  the  defendant  in  this  cause,  afterwards  in 
183C,  sold  said  negro  girl  Mary,  aud  received  the  amount  of  money 
for  which  she  sold  to  his  own  use.  Whereupon  the  defendant  prayed 
the  opinion  and  direction  of  the  Court  to  the  jury,  that  from  these 

.  facts,  if  they  believe  them  to  *  be  true,  the  plaintiff  is  not  eati< 

**'*  tied  to  recover,  because  negro  Mary,  the  property  to  dispute, 
was  the  property  of  defendant,  which   opiniou   and  direction  the 
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Gonrt  refused  to  give.    The  defendant  excepted,  and  the  verdict  and 
judgment  being  agaipst  him,  he  brought  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Archee,  Dor- 
set, Chambers,  and  Spenge,  JJ. 

MeMahon^  for  the  •appellant,  cited  Scott  vs.  Dohson^  1  H,  &  McH. 
160 ;  Somerville  vs.  Johnson^  Ibid,  345,  353 ;  Standiford  vs.  Amos^  1 
H,  &  J.  526 ;  Hamilton  vs.  Cra^g^  6  IT.  cfc  J.  18 ;  Chew  vs.  Oary^  6  H. 
&  J.  526 ;  7  H.&  J.  263 ;  JEJvam  vs.  MerrikeUj  8  (?.  di;  J.  48 ;  2  Wms. 
Uxors.  848 ;  Matthews  on  Presumptive  Evi.  278 ;  3  Preston  on  Ab.  146. 

Alexander^  for  the  appellee,  cited  McElderry  vs.  Flannaganj  1  H.  d: 
0.  320 ;  Graham  vs.  EarriSy  5  O.dt  J.  491. 

•  Archer,  J.  delivered  the  opinion  of  this  Court.  The  ques-  ^ 
tiou  which  we  presume  was  intended  to  be  raised  by  thq  ^  •  • 
prayer  in  this  case,  which  was  refused  by  the  Court,  was,  whether  the 
bequest  in  the  will  of  Henry  Watts,  of  the  exclusive  use  of  negro 
Sarah  to  Ann  Watts  until  the  youngest  of  his  grand-children  named 
in  the  will  arrived  at  age,  gave  the  right  to  Mrs.  Watts  of  the  issue 
of  Sarah,  born  during  the  existence  of  her  usufructuary  interest,  and 
before  the  youngest  of  his  grand-children  arrived  at  age.  If  this  had 
been  the  bequest  of  the  use  during  the  life  of  the  legatee  Mrs.  Watts, 
it  would  not  admit  of  discussion.  Various  decisions  of  the  Courts  of 
this  State  have  settled  the  question  that,  the  bequest  for  life  of  the 
use  of  a  female  slave,  vests  in  such  legatee  a  property  in  the  issue 
bom  during  the  existence  of  the  life  estate,  upon  the  principle  that, 
the  issue  is  to  be  considered  not  as  an  •  accessory,  but  as  a  ^^^ 
part  of  the  use,  to  go  to  the  person  to  whom  the  use  is  limited.  ^  •  ^ 
6  H.  d'  J.  18. 

In  the  first  decision  which  was  made  upon  the  subject  in  our  Courts, 
the  right  to  the  issue  was  placed  upon  the  ground  that  the  legatee, 
who  was  entitled  to  the  profits  from  the  use,  was  subjected  to  loss, 
by  the  pregnancy  of  the  subject  of  the  bequest,  and  from  the  main- 
tenance and  support  of  the  issue,  which  he  was  bound  to  take  care 
of,  and  that  when  the  use  is  given,  a  bounty  at  all  events  is  intended ; 
but  instead  of  a  benefit,  if  the  issue  should  go  over,  there  might  be  a 
loss. 

It  has  been  conceded,  indeed  it  could  not  be  disputed,  that  in  the 
case  of  a  bequest  of  a  female  slave  for  a  term  of  years,  the  same  prin- 
ciple would  give  the  property  of  the  issue  born  during  the  term  to  the 
legatee,  but  it  is  supposed  that  the  rule,  when  established  by  our 
Courts,  was  a  departure  from  the  law,  and  that  it  should  be  treated 
as  an  exception,  and  that  as  subsequent  cases  occur,  they  should  be 
decided  by  what  is  supposed  to  be  the  law  infringed  by  the  exception, 
and  not  by  the  exception,  unless  clearly  within  it.  The  error  of  this 
argument,  we  suppose,  is  to  be  found  in  the  assertion,  that  this  con- 
stitutes an  exception.    On  the  contrary,  we  suppose  it  to  be  the 
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establish  metit  of  a  priocipte,  wliiuh  is  togoreru  like  cases  when  they 
are  preseuted. 

The  evils  anticipated  to  flow  from  this  doctriue,  ii'  realized,  it  must 
be  admitted,  would  be  attended  with  mischief  and  ineouvenieDce.  It 
ia  supposed  that  it  would  follow  as  a  coDseqaeuce,  that  he  who  hired 
a  female  slave  for  u  jear,  a  month,  or  a  day,  would  be  entitled  to 
the  issue  born  during  the  ]>eriod  of  service;  nay,  that  the  hirer  of  a 
free  woman,  or  the  master  of  a  female  appreutice,  would  be  eutitled 
to  the  issue  born  dnrin;;  the  service.  But  these  consequences  we 
think  could  not  How  from  the  decision  ;  for  the  instances  put  must 
be  governed  by  the  universal  usage  and  underatandiug  of  the  coun- 
try, which  forbid  the  idea,  that  auy  property  iu  the  issue  could  be 
acquired  under  such  circumstances ;  besides,  the  contract  of  biriDg, 
carries  bat  the  labor  and  service,  and  passes  do  property  in  the  slave 
hired. 

^  "There  is  nothing  we  think  in  the  will  of  Henry  Watts 

**  *  *'  which  militates  against  the  right  of  Mrs.  Watts  to  the  issue 
boru  during  the  existence  of  her  estate.  As  applicable  to  the  dis- 
position of  personal  property  iu  this  will,  the  word  "use"  occurs 
three  times,  and  it  is  true  that,  that  in  the  two  first  instances  in 
which  it  is  used,  it  carries  but  the  right  to  the  service  and  labor  of 
the  slaves.  But  where  it  first  occurs,  it  is  to  be  remarked,  that  the 
testator  seems  to  have  been  aware  that,  by  the  use  of  the  term,  the 
right  to  issue  would  be  carried  to  the  legatee  for  life;  and,  tbero- 
fore,  be  bequeaths  over  the  increase.  And  where  it  in  the  second 
place  occurs,  it  is  connected  with  the  word  hire — "  hire  or  use ;" — the 
term  use  being  there  qualified  by  its  connexion  with  the  word  "hire}" 
as  if  the  testator  had  been  apprised,  that  without  the  word  "  hire," 
and  by  the  word  "  use,"  standing  alone,  the  issue  of  the  slaves  be- 
queathed to  the  grand-children  might  have  been  sold  as  profits,  from 
the  use,  for  the  roaintenance  and  education  of  his  grandchildren, 
which  clearly  was  not  his  design  ;  the  hire  or  use  being  only  appro- 
priated to  these  objects.  But  when  the  testator  uses  the  word 
"use"  in  the  third  instance,  which  is  iu  the  bequest  now  under 
consideration,  the  word  "hire"  is  not  connected  with  "use"  as 
immediately  preceding  in  the  same  clause,  nor  is  the  increase  given 
over,  as  in  the  first  instance ;  but  this  strong  language  is  used. — "  It 
is  however  my  desire  that  their  mother,  Ann  Watts,  shall  have  the 
exclusive  use  of  negro  Sarah  until  the  youngest  of  my  said  grand-cbil- 
dren  shall  arrive  at  age."  The  will,  therefore,  instead  of  indicating 
an  iiitentioD  against  the  pretensions  of  Mrs.  Watts,  is  strongly  in 
favor  of  them. 
,  The  prayer  of  the  defendant  was,  that  the  plaintiff,  if  the  jury 
believed  the  facts,  was  not  eutitled  to  recover,  because  negro  Mary, 
the  property  in  dispute,  was  the  property  of  the  defendant.  This 
diiection  the  Court  refused  to  give.  Could  the  Court  have  rightfully 
granted  this  prayer,  if  they  had  bebeved  with  the  defendant,  that 
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negro  Mary  passed  under  the  will  to  Mrs.  Watts  t    We  think  they 

could  not.    They  would,  by  so  doing,  have  taken  from  the  jury  the 

consideration  of  the  *  question,  whether  the  legacy  to  Mrs.  ^^^ 

Watts  had  ever  been  assented  to  by  the  representatives  of  ^®" 

H.  Watts. — ^A  fact  indispensably  necessary  to  have  perfected  the 

defendant's  title.    This  is  conceded  so  far  as  the  mother  of  the  child 

in  controversy  is  concerned,  and  must  be  equally  true  as  to  the  issue; 

for,  as  property  could  not  be  acquired  in  the  female  slave,  it  would 

seem  to  follow  of  consequence  that  she  could  be  entitled  to  none  of 

the  fruits  of  that  property  without  such  assent.    But  it  is  supposed, 

that  the  presumption  from  the  facts  and  circumstances  was  so  strong, 

^hat  they  ought  to  be  considered  as  conclusive.    But  this  would 

invert  what  would  appear  from  the  evidence  to  be  a  presumption 

rk5^^'  '"*^  ^  legal  presumption,  which  we  think  we  should  not  be  at 

'oerty  to  do.    The  jury  might  find,  as  an  inference  from  the  facts, 

'«at  the  assent  was  given,  but  they  were  not  bound  to  do  so.    We 

oerefore  think  that  the  Court  committed  no  error  in  refusing  the 

Player  offered  by  the  defendant,  and  affirm  their  judgment. 

Judgment  afirmed. 


^oit^^    H.  LuoKETT  v8.  Stephen  White  and  others.— Decem- 
ber, 1839. 


p  order  of  publication  against  non-resident  defendants  to  a  bill  in 

*^-*ic5ery  has  been  published,  and  a  decree  passed  taking  the  bill  pro 
^^^^"^^^^•^  in  donsequence  of  the  neglect  of  the  defendants  to  appear  and 
^  .  ,^^^^r,  the  allegations  of  the  bill  are  considered  as  admitted. 

^^^     't^o  one  of  the  testator ^s  sons  of  his  real  estate,  ''he  paying  to  his 
Qj**^.^5er  brother  one  hundred  pounds  current  money,"  creates  a  charge 
^tia  Jv^*^    "^he  lands  devised,  which  a  Court  of  equity  will  enforce,  (a) 

to  object  to  a  bill  upon  the  ground  of  multifariousness,  after  a 
pro  confesso  has  passed;  and  a  demurrer  is  the  proper  form  in 
such  an  objection  should  be  presented.  (6) 

ability  of  a  paper  purporting  to  be  a  will  executed  and  proved  in 
lia,  cannot  be  objected  to  in  the  Court  of  Appeals,  no  objection 
been  taken  to  it  in  the  Court  of  Chancery. 

'isions  of  the  Act  of  1795,  ch.  88,  authorizing  non-resident   ^q« 

lants,  against  whom  decrees  pro  confesso  may  have  passed   ^  ®  ■■• 

^^mt  of  appearance  after  publication,  to  require  a  review  of  the 

\)y  the  Chancellor  within  eighteen  months  from  the  date  of  such 

»j«   p,  ^8,  applies  also  to  the  decrees  of  the  Court  of  Appeals. 

the  J^^^^ll^r,  in  such  a  case,  may  entertain  a  bill  to  review  a  decree  of 
'urt  of  Appeals. 


*v\-&      ^^^  in  Owens  vs.  Claytor,  56  Md.  134.     Cf.  Tolson  vs.  Tolson^  ante  m. 
lb\Se^   <3f^,  ^a  Ciagett,  2  G.  &  J.  8,  note  (a). 
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APPEAL  IVom  the  Court  of  Cbancerj,  The  original  bill  in  this 
ciiuse  waa  filed  on  the  27tb  June,  1H35,  by  the  uiipellaut,  Thoma.t  H. 
Liickett,  of  Lou<lou  Couuty,  Virginia.  The  will  of  hia  father,  Thuiuas 
H.  Luckett,  wiis  Oatwl  on  the  2Tth  December,  1786,  and  after  declar- 
ing that  bis  wile  Elizabeth  should  have  the  full  possession  of  bis 
wbole  estate,  real  and  i>ei-soual,  whilst  she  continued  his  widow,  and 
that  she  raise  and  ednc.ite  his  ehil<lreii,  proceeded  to  devise  a» 
follows : 

>'  I  give  ami  l>e<iueath  to  my  oldest  sou  Otho,  Ids  lieirs  ;ind  assigns 
forever,  all  the  laud  tbat  I  boughtof  William  Uougb,  in  Montgomery 
Couuty,  Maryland,  be  the  said  Otbo  paying  to  his  younger  brother, 
not  yet  baptized,  (tbe  complainant,)  one  hundred  pouudo  cntreot 
mouey  of  Virginia,  as  at  this  time  valued." 

The  testator  then  made  a  similar  bequest  to  bis  sou  Valentine,  of 
all  the  land  boaght  of  bis  brotber  John  Luckett  in  tbe  same  county, 
subject  to  a  like  charge  of  one  hundred  pounds. 

The  bill  alleged  tbat,  the  land  called  "  Conjuror's  Disappointment " 
and  "  Georgia"  were  purchased  from  John  Luckett.  That  "  Glean- 
ings" and  "Besurvey  upon  Discord"  were  purchased  from  William 
Hough,  and  that  the  will,  executed  according  to  the  laws  of  Mary- 
land, was  duly  admitted  to  probat  in  Virgiuia ;  that  Elizabeth  Luck- 
ett died  a  widow  in  1817.  That  in  1805  the  said  Elizabeth  relin- 
quished to  Otbo  and  Valentine  respectively,  all  claim  she  had  to 
tbe  land  devised  to  them,  to  enable  them  to  convey  it  to  one  Samuel 
Claphnm  ol  Virginia,  and  said  land  waa  accordingly  so  conveyed;  at 
which  time  complainant  was  a  minor.  That  after  he  arrived  at  age, 
and  became  entitled  to  said  legacies,  he  exerted  himself  to  procure 
*  payment  of  the  same  from  his  said  brothers,  and  from  the 
'•"■*  said  Clapham,  who  had  purchased  the  said  lands,  and  would 
long  since  have  resorted  to  suits  at  law,  but  for  the  unsettled  resi- 
dence of  bis  brothers,  so  that  he  could  not  know  in  what  place  to 
institute  such  suits  successfully ;  and  so  long  as  there  was  any,  tbe 
remotest  probability  of  being  able  to  recover  the  said  land  legacies 
fVom  his  brothers,  his  sense  of  justice  would  not  allow  bim  for  a 
moment  to  entertain  the  idea  of  resorting  to  tbe  laud  upon  which  tbe 
said  legacies  had  thus  tieen  charged,  as  the  same  had  by  a  fair  bar- 
gain and  sale  passed  into  other  hands,  to  wit,  into  the  hands  of  the 
said  Clapham  for  a  valuable  consideration,  but  not  without  notice  of 
the  said  incumbrances;  that  his'brotbera  being  unable  to  pay,  he 
again  applied  to  Clapham,  who  had  uow  sold  the  land  to  Dauiel 
Trundle ;  that  both  Clapham  and  Trundle  knew  that  the  said  lega- 
cies were  a  charge  upon  tbe  lands,  when  they  respectively  purchased 
the  same,  and  have  been  continually  reminded  thereof,  and  neither 
of  them  are  innocent  purchasers  without  notice.  The  bill  also  claimed 
interest  on  the  said  legacies  from  the  period  of  the  father's  death,  or 
at  least  from  the  time  of  Elizabeth's  acquittance  in  1805  to  her  sons : 
also,  publication  against  Clapham,  and  Otbo,  aud  Valeotine,  and 
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subpoBDa  against  Trundle;  a  sale  of  the  lands :  payment  of  the  leg- 
acies,  and  for  general  relief. 

With  this  bill  were  filed  as  exhibits,  deeds  of  30th  December,  1784, 
and  4th  March,  1785,  from  John  Luckett  to  Thomas  H.  Lockett  the 
Mer ;  the  Will  of  said  Thomas  H.  Lnckett ;  the  release  of  Elizabeth 
Lnckett  of  6th  May,  1805 ;  the  deed  of  William  Hough  and  Eliza- 
beth Luckett  of  30th  October,  1800,  to  Otho  Luckett ;  the  deed  of 
6th  May,  1805,  from  O.  W.  Luckett  and  Valentine  P.  Luckett  to 
Samuel  Clapbam  ;  the  deed  of  2nd  April,  1812,  from  Samuel  Clap- 
ham  to  Daniel  Trundle ;  proposal  from  T.  H.  Luckett  of  13th  May, 
1823,  to  Samuel  Clapham  for  a  reference,  and  his  refusal. 

An  order  of  publication  as  the  Otho  and  Valentine  Luckett  and 
Samuel  Clapham,  was  passed  on  the  27th  June,  1825. 

Daniel  Truudel  appeared  and  answered  this  bill.  He  •  ad- 
mitted  that  he  did  purchase  of  the  defendant  Clapham  the  '*^'* 
lands  described  in  the  complainant's  exhibit  No.  9 ; — that  he  obtained 
a  conveyance  for  the  same  in  the  year  1812,  and  has  ever  since  been 
in  the  undisturbed  possession  of  the  land  thereby  conveyed,  without 
having  ever  had  it  intimated  to  him  until  the  year  1823,  that  the 
complainant  or  any  other  person  had  any  claim  on  the  said  land. 
This  defendant  admits,  that  in  the  course  of  the  year  1823,  the  com- 
plainant did  mention  to  this  defendant  that  he  had  a  claim  under  the 
will  of  his  father ; — that  he  had  then  paid  the  whole  of  the  purchase 
nioney,  and  could  not  suppose  why,  if  the  claim  really  existed  and 
bad  not  been  satisfied,  steps  should  not  have  been  previously  taken 
to  recover  it.  This  defendant  states  that  the  complainant  concealed 
the  claim  which  he  now  sets  up  from  this  defendant,  and  suffered 
this  defendant  to  pay  the  purchase  money  without  any  notice  of  it, 
although  this  defendant  is  unable  to  state  what  is  the  age  of  the 
complainant,  yet  if  the  paper  which  he  has  filed  as  a  copy  of  his 
father's  will  be  correct,  (which  this  defendant  cannot  admit,)  and  if 
the  complainant  be  the  person  mentioned  therein  he  must  have  been 
bom  on  or  before  the  year  1786,  and  of  course  must  have  been 
twenty-one  years  of  age  in  1807 ;  the  purchase  was  made  by  this  de- 
fendant in  1812,  and  yet  no  claim  was  set  up — no  notice  of  any  such 
claim  was  given  to  this  defendant — until  the  year  1823.  Such  cou- 
dnct  on  the  part  of  the  complainant  would,  this  defendant  is  advised, 
have  deprived  the  complainant  of  all  equity  as  against  this  defend- 
ant or  the  land  in  his  possession,  if  he  could  have  shown  himself 
entitled  to  relief  had  an  earlier  application  been  made  for  it.  This 
defendant  expressly  denies  that,  at  the  time  he  made  the  purchase 
as  aforesaid,  or  when  he  paid  the  purchase  money,  or  when  he  took 
the  conveyance  for  the  land,  he  had  any  notice  of  the  claim  of  the 
complainant  now  set  up,  or  any  reason  to  believe  that  there  was  any 
lien  upon  the  land.  He  purchased  of  the  defendant  Clapham,  who 
obtained  his  deed  from  the  eldest  son  of  the  complainant's  father, 
who  died  in  1786  or  1787,  and  of  course  the  defendant  Otho  W. 
20  10  a.  &  J. 
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Luckett  was  tbe  heir-at-law  of  the  *  father.  This  defendant 
has  long  since  paid  for  said  land  a  full  and  valuable  cousidera- 
tiOD,  nithoat  notice  of  the  claim  of  the  complaioaut ;  he  therefore 
insists  that,  being  a  bonajide  purchaser  without  notice,  tbe  land  in 
his  bauds  could  not  be  charged  with  the  payment  of  any  claim,  as 
stated  by  the  complainant,  even  if  the  claim  could  not  be  resisted 
by  this  defendant  on  other  gronuds.  But  this  defendant  insists  that 
the  length  of  time  which  lias  been  sufl'ered  to  elapse  siuce  tbe  claim 
if  it  ever  existed,  migbt  have  been  enforced,  before  the  filing  of  this 
hill,  or  the  giving  of  any  notice  to  this  defendant  of  the  claim,  wonld 
of  itself  furnish  a  bar  t-o  auy  relief,  and  he  pleads  and  insists  npon 
the  same,  as  furnishing  proof  that  the  claim,  if  it  was  just,  has  been 
satisfied.  As  to  what  is  stated  in  the  bill  of  complaint  in  order  to 
account  for  the  delay,  this  defendant  does  not  admit  the  same;  tbe 
defendants  Otbo  and  Valentine  and  tbe  complainant  resided  a  num- 
ber of  years  in  Maryland,  and  as  to  tbe  insolvency  of  said  Otbo  and 
Valentine,  this  defendant  herewith  prodnces  Exhibit  A,  which  be 
prays  may  be  taken  as  a  part  of  this  answer,  and  which  will  show 
that  both  of  them  apphed  for  the  benefit  of  tbe  Acts  of  insolvency 
as  long  ago  as  the  year  1810.  This  defendant  does  not  admit  tbe 
allegation  in  the  bill  with  regard  to  tbe  defendant  Clapham,  andif  it 
was  true,  this  defendant  Insists  that  it  could  not  prejudice  tbe  de- 
fendant. This  defendant  does  not  believe,  and  does  not  admit,  that 
the  complainant's  exhibits,  with  the  exception  of  the  deed  to  this 
defendant,  are  correct.  He  believes  it  to  be  true  that  tbe  mother  of 
tbe  complainant  never  married  again.  Be  does  not  know  when 
either  she  or  ber  husband  died.  This  defendant  has  already  denied 
all  knowledge  of  tbe  legacy  at  the  time  be  purchased  the  land ;  what 
knowledge  Clapham  had,  this  defendant  is  unable  to  state.  This 
defendant  has  already  stated  when  the  complainant  first  stated  to 
him  his  claim,  and  never  afterwards,  according  to  the  recollection  of 
this  defendant. 

Samuel  Clapham  also  appeared  and  answered  said  bill.  He  ad- 
mitted tbe  statement  of  complainant's  bill  to  be  correct  relative  to 
bis  father's  land,  and  will,  which  was  made  in  the*yearl786, 
'*®"  and  that  it  may  have  been  execated  and  attested  according 
to  tbe  then  laws  of  Maryland,  and  admitted  to  probate  in  the  Court 
of  Loudon  County,  Virginia;  yet  of  its  due  and  legal  execution  he 
does  not  pi-etend  to  judge.  He  admits  the  devises  to  Otho  W. 
Luckett  and  Valentine  B.  Luckett,  subject  to  the  payment  of  £200, 
to  be  correctly  stated  in  the  bill ;  which  sum  was  to  be  paid  to  tbe 
complainant, at  that  time  unnamed;  and  that  all  his  land,  together 
with  his  personal  estate,  was  devised  to  his  wile,  whileshe  continued 
his  widow,  and  refers  to  tbe  will  as  part  of  his  answer;  that  Eliza- 
beth Luckett  moved  to  Kentucky  he  believes  in  the  year  1816,  and 
(lied  as  be  has  been  informed  in  the  year  ISIT,  a  single  and  nomar- 
ried  woman. 
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Thi8  re8i)ondeDt  admits  the  deeds  nientioned  from  E.  Luckett  to 
her  SODS,  bat  csiDDOt  say  whether  there  was  or  was  not  a  considera- 
tioD  ahsolately  given — tbej  were  made  preparatory  to  their  deeds  to 
him,  and  for  their  trae  constroction  he  refers  to  the  deeds  themselves. 
At  the  time  the  deeds  were  made,  the  complainant  was  privy  to  all 
the  transactions  relative  to  the  bargain,  and  it  was  distinctly  under- 
stood that  E.  Luckett  was  to  pay  the  money  which  the  sons  were 
boand  for;  the  deeds  from  E.  Luckett  to  her  sons,  and  from  them  to 
this  respondent,  all  bear  date  in  May,  1805 ;  and  Elizabeth  Luckett 
had  always  acted  for  the  complainant,  and  he  confirmed  her  acts 
when  be  came  of  age.  The  very  land  on  which  the  complainant's 
father  died,  lying  in  Loudon  County,  Virginia,  was  daring  his 
minority  sold  by  her  to  this  respondent,  and  the  purchase  money 
paid  to  her,  and  long  after  he  had  arrived  at  lawful  age  (he  thinks 
in  1816)  he  made  him  a  deed  for  the  land,  to  a  copy  of  which  he  begs 
leave  to  refer,  and  never  insinuated  a  claim  against  this  respondent. 
His  mother  moved  into  Virginia  from  Fredericktown,  Maryland,  and 
lived  on  land  under  the  direction  of  this  respondent ;  the  complain- 
ant lived  with  her;  and  in  1816  he  thinks  she  removed  to  Kentucky, 
and  he  went  with  her ;  from  1805,  when  the  deeds  were  executed, 
QDtil  the  period  of  removal,  he  was  often,  very  often,  with  the  re- 
spondent, and  might  have  communicated  his  pretensions,  but  ^^^ 
•never  did,  notwithstanding  his  circumstances  were  needy.       *"'* 

And  further  answering  saith,  that  about  the  year ,  being 

since  the  deeds  of  1805,  Valentine  and  Otho  W.  Luckett  availed 
themselves  of  the  insolvent  debtors'  Act  in  the  State  of  Maryland. 

On  the  26th  February,  1829,  the  complainant  filed  an  amended 
and  supplemental  bill,  and  bill  of  revivor.  This  bill  alleged  the  death 
of  Samuel  Clapham  without  heirs,  leaving  Elizabeth  Glapham  his 
widow ;  that  in  the  original  bill  it  is  stated  that  the  said  Samuel 
Clapham  had  sold  all  the  lands  which  he  purchased  from  said  Valen- 
tine and  Otho,  to  Daniel  Trundle,  whereas,  it  should  have  been  alleged 
that,  the  said  Glapham  bad  sold  the  parcel  of  land  called  ^^Besurvey 
npon  Discord  "  to  the  said  Daniel  Trundle,  and  that  the  said  Samuel 
Clapham  did  on  the  17th  day  of  June,  1824,  by  deed  executed  by 
himself  and  wife  of  the  one  part,  James  B.  Murray  of  the  second 
part,  and  James  Thompson  of  the  City  of  New  York  of  the  third 
part,  convey  the  said  three  parcels  of  land  called  '*  Conjuror's  Disap- 
pointment," "Georgia"  and  "  Gleanings,"  to  the  said  James  B.Mur- 
ray, in  trust,  to  sell  the  same  for  the  payment  and  satisfaction  of  a 
debt  due  by  the  said  Samuel  Clapham  to  the  said  James  Thompson 
in  case  the  said  Samuel  Clapham  should  not  perform  the  condition 
of  a  bond  referred  to  in  the  said  deed  of  trust.  That  the  said  Sam- 
uel Clapham  failing  to  comply  with  the  condition  of  the  said  bond, 
the  lands  mentioned  in  the  aforesaid  deed  of  trust  were  sold  bv  the 
said  James  B.  Murray  to  a  certain  Eliza  Thompson,  Peter  Augustine 
Jay,  and  Eliza  Eatcliffe,  of  the  City  of  New  York,  executors  of  the 
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last  will  and  testament  of  the  said  Janiea  Thompson,  and  conveyed 
by  deed  beariog  date  the  9th  <lii\'  of  Jnue,  1828.  Your  orator 
alleges  and  charges  that  the  said  James  Thompson  and  James  B. 
Mnrray  were  aware  and  bad  full  notice  of  your  orator'n  claim  to  the 
said  lands  at  the  time  of  the  ejieciition  of  said  deed  of  trust,  aud 
that  the  said  Eliza  Thompson,  Peter  Augustine  Jay,  aud  Eliza  Bat- 
cliffe  kuew  of  the  said  claim  when  they  purchased  the  said  land; 
the  proceedings  under  the  original  bill  of  compluint  being  then 
'**■  •  pending  in  this  honorable  Court.  That  the  said  Elizabeth 
Claphani  resides  in  Virginia,  the  said  Otho  H.  Lnckett  and  Valeo- 
tine  P.  Luckett  also  reside  in  Virginia,  as  yonr  orator  believes,  and 
the  said  James  B.  Murray,  Eliza  Tboui|>sou,  Peter  A.  Jay  and  Eliza 
Ratclifl'e  in  the  City  of  New  York. 

The  bill  then  prayed  for  an  order  of  publication  against  the  said 
parties,  and  for  relief,  &c. 

The  deed  relened  to  in  this  amended  bill  were  filed  with  it  as  ex- 
hibits, and  an  onler  of  publication  having  been  passed  and  pub- 
lished, the  Chancellor,  on  the  9th  October,  1829,  passed  the  following 
order : 

The  complainant  having  produced  proof  of  the  publication  of  the 
order  passed  on  the  27th  day  of  February,  1829,  according  to  the 
terms  of  said  order,  and  the  defendants,  Otho  H.  Luckett,  Valentine 
P.  Lnckett,  Elizabeth  Clapham,  James  B.  Murray,  Eliza  Thompson, 
Peter  A.  Jay  and  Eliza  Katcliffe,  not  having  appeared  and  answered 
the  premises  within  the  time  limited  by  said  order — it  is  tbereapou 
this  9th  day  of  October,  1829,  upon  consideration  of  the  original  bill 
and  exhibits,  aud  all  other  the  proceedings,  adjudged,  ordered  and 
decreed,  that  the  original  bill  be  taken  pro  confe»so  against  the  said 
Otho  fi.  Lnckett  and  the  said  Valentine  P.  Luckett,  and  the  amended 
and  sup|>lemeDtal  bill,  and  bill  of  revivor,  be  also  taken  pro  con/eaao 
against  the  said  Otho  H.  Luckett  and  Valentine  P.  Luckett,  aud  the 
said  Elizabeth  Clapham,  James  B.  Murray,  Eliza  Thompson,  Peter 
A.  Jay  and  Eliza  Katcliffe. 

The  general  replication  was  now  entered,  and  a  commission  issued 
to  take  proof. 

On  the  8th  May,  1832,  the  complainant  hied  another  bill  of  revivor, 
alleging  the  death  of  Daniel  Trundle,  leaving  as  bis  heirs  Mary 
Elizabeth,  the  wife  of  Benjamin  Shriver,  and  Ann,  the  wife  of 
Stephen  White. — Prayer  to  make  them  parties,  &c. 

The  heii*s  of  Trundle  appeared  and  lelied  upon  bis  answer  to  the 
original  bill  as  their  answer.  A  commission  was  issued  and  proof 
taken,  which  is  sufficiently  reterred  to  in  the  opinion  of  this  Court. 
.  „  -  At  September  Term,  1837,  the  Chancellor  [Blajjd]  being  of 
49B  •Qpiuion  that,  apart  from  the  strong  presumption  against  the 
plaiQtifi''s  claim,  arising  from  great  lapse  of  time,  it  was  not  sus- 
tained by  legal,  sufScieut  and  conviuciug  proof,  dismissed  the  bill 
with  costs. 
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From  this  decree  Thomas  H.  Luckett  appealed  to  this  Goart. 

The  caase  was  sabmitted  on  the  written  arguments  of  counsel  to 
Buchanan,  G.  J.,  Stephen,  Abqheb,  Dobsey,  Chambers,  and 
Spence,  JJ. 

S,  Pinkney  and  J.  Joknaon^  for  the  appellant.  J.  C.  Cooke  and  A. 
C.  MagrudeVj  for  the  appellees. 

Spenob,  J.  delivered  the  opinion  of  the  Gourt.  The  object  of  the 
bill  in  this  canse  is  to  coerce  the  payment  of  a  legacy  by  the  sale  of 
certain  real  estate  mentioned  in  the  proceedings,  upon  the  ground,  as 
the  bill  alleges,  that  the  same  is  made  a  charge  thereon,  under  and 
byrirtae  of  the  last  will  and  testament  of  a  certain  Thomas  H. 
Luckett. 

After  filing  the  original  bill,  the  complainant,  as  he  alleges  in  his 
amended  and  supplemental  bill,  discovered  that  he  had  made  a  mis- 
take, in  charging  in  his  original  bill  that  Trundle  had  purchased  all 
the  lands  devised  by  Thomas  H.  Luckett  to  his  two  sons  Gtho  W. 
Lackett  and  Valentine  P.  Luckett ;  when  the  fact  was,  that  the  part 
of  the  said  lands  which  was  devised  to  Valentine  had  been  con- 
veyed by  the  said  Valentine  to  a  certain  Samuel  Glapham,  and  by 
said  Clapham  to  a  certain  James  B.  Murray.  Having  discovered 
this  error,  and  learning  further  that  Glapham,  one  of  the  original  * 
defendants  had  died,  the  complainant  filed  his  amended  and  supple- 
mental bill,  in  which  he  charged  the  conveyance  to  Murray,  and 
prayed  that  said  Murray,  James  Thompson,  Eliza  Thompson,  Peter 
Augustus  Jay  and  Eliza  Batcliffe  might  be  made  parties  to  the  bill, 
and  the  proceedings  revived  against  the  then  representatives  of 
Clapham. 

The  amended  bill  alleges  that  the  defendants,  Otho  H.  Luckett, 
Valentine  P.  Luckett,  James  B.  Murray,  Eliza  Thompson,  Peter 
Augustus  Jay  and  Eliza  Batcliffe,  were  non-residents,  *  and  ^^q 
prayed  an  order  of  publication  giving  said  non-resident  parties  ^^^ 
notice  of  the  substance  and  object  of  the  original  and  amended  bill, 
and  requiring  them  to  appear  and  shew  cause  by  a  certain  day,  if 
any  they  had,  why  the  lands  mentioned  in  the  proceedings  should 
not  be  sold  as  prayed.  On  the  9th  October,  1829,  the  Chancellor 
passed  a  decree  ^'  that  the  amended  and  supplemental  bills,  and  bill 
of  revivor,  &c.,  be  taken  pro  confesso  against  Otho  and  Valentine  P. 
Lackett,  Elizabeth  Clapham,  James  B.  Murray,  Eliza  Thompson, 
Peter  A.  Jay  and  Eliza  KatclilFe."  The  original  bill  was  also  decreed 
to  be  taken  pro  confesso  against  Otho  and  Valentine  only. 

It  may  be  well  here  to  premise  that  this  decree  could  have  no 
operation  or  effect  upon  that  portion  of  the  land  mentioned  in  the 
proceedings  called  "Resurvey  on  Discord,'' which  the  testator  by  his 
will  devised  to  his  son  Otho,  because  he,  Otho,  had  conveyed  the 
Kame  tract  of  land  to  S.  Clapham,  and  by  Clapham  it  had  been  con- 
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veyed  to  a  certain  Daniel  Trundle,  who  had  appeared  aud  put  in  his 
answer  to  the  bill,  and  furthermore,  the  decree  of  the  CbaDoellor  of 
the  9th  October,  1829,  was  not  designed  to  have  any  operation  or 
effect  apOD  Trundle  or  those  claiming  under  him. 

The  first  <]uestiott  which  is  presented  for  our  decision,  is,  what  is 
the  legal  operation  und  effect  of  the  Chaucellor's  decree  of  the  91b 
October,  1829 ! 

The  Deglect  to  answer,  aud  the  order  or  decree  pro  amfttw, 
amounts  to  an  admission  of  the  allegations  of  the  bill  against  all  th» 
parties  against  whom  such  decree  passes.  Robinson  et  al.  vs.  Town- 
shend,  3  0.  &  J.  413. 

The  allegations  in  the  bill  in  this  case,  therefore,  being  admitted 
by  operation  of  the  decree  pro  oonfeaso,  against  all  the  parties 
against  whom  it  passed,  the  next  consideration  is,  are  the  allegations 
and  averments  in  the  bill  sufBcient  to  entitle  the  parties  to  the  relief 
soaght,  and  this  enquiry  necessarily  leads  to  an  examination  of  the 
allegations  and  averments  in  the  bill. 

The  bill  alleges  that  Thomas  U.  Luckett,  the  testator,  made  bis 
last  will  and  testament,  which  was  duly  executed  and  attested,  ac- 
-  cording  to  the  then   laws  of  the  State  of  Maryland,  •  and 

*""  admitted  to  probate  and  recorded;  that  by  the  same,  the 
three  tracts  of  laud,  to  wit,  ''GonJuror'sDisappointment,""  Georgia" 
and  "Gleanings,"  were  devised  to  Valentine  P.  Luckett,  and  the 
other  tract  or  parcel  of  land  called  "  Besurvey  npon  Discord  "  was 
devised  to  Otho  W.  Lnckett,  npon  the  express  condition  that  these 
devisees  should  each  of  tbem  pay  to  the  coAiplaiuant  (who  is  the 
younger  brother  described  in  said  will  as  not  yet  baptized,)  £100 
current  money  of  the  Commonwealth  of  Virginia.  The  bill  states 
that  the  testator  devised  the  same  land»  to  hi^  wile  Elizabeth 
Luckett  during  her  sole  and  nnmarried  life;  that  the  said  Elizabeth 
Luckett  executed  to  the  said  devisees,  Valentine  and  Otho,  separate 
deeds  of  release,  and  acquittances  of  all  her  right  aud  title  to  said 
tracts  or  parcels  of  land,  so  as  aforesaid  devised  to  them.  That  the 
deeds  from  Elizabeth  Luckett  and  William  Hough  to  Valentine  P. 
Luckett  and  Otho  W.  Luckett  were  executed  lor  the  pnr|>nse  of  ena- 
bling the  said  Valentine  and  Otho  to  sell  said  lands  to  a  certain  Samuel 
Giapham,  which  had  been  before  agreed  upon,  and  was  thereby  con- 
summated on  the  »anie  day,  as  will  apiiear  by  copies  of  said  deeds 
exhibited  with  aud  made  a  part  of  the  bill.  The  bill  charges  that 
DO  part  of  the  legacy  so  charged  upon  said  lands  had  ever  been  paid 
to  the  said  complainant;  but  that  the  said  legacies  were  still  due 
and  unpaid.  The  complaiimnt  prays  that  a  decree  might  be  passed 
for  the  sale  of  said  lands,  or  so  much  thereof  as  might  be  necessary 
to  pay  the  said  legacies  with  interest. 

Assuming  then,  as  we  necessarily  must  do,  that  the  allegations  in 
the  bill  are  true — that  Thomas  H.  Luckett,  the  testator,  devised  the 
said    land    called    "Ooujuror's    Disapitointment,"  "Georgia"  aud 
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^^  Gleanings,"  to  his  son  Valentine,  his  heirs  and  assigns  Torever,  he 
paying  to  his  yoonger  brother  not  yet  baptized,  the  sum  of  £100 
current  money  of  Virginia — the  legacy  is,  according  to  the  adjudi- 
cated cases,  a  charge  upon  the  lands  thus  devised,  and  one  which  a 
Goart  of  equity  .will  enforce. 

If  the  objection  urged  in  the  argument,  that  the  bill  is  multi- 
farious, be  true,  it  neither  comes  at  the  proper  time,  (the  ^^^^ 
•decree  pro  confesso  having  been  passed,)  nor  in  the  regular  *^* 
and  proper  form,  as  it  should  have  been  presented  by  a  demurrer. 
Gibbs  vs.  Clageit  et  al  2  0.  d;  J.  24;  Story^s  Eq.  224;  Coop.  Eq.  Plea. 
182. 

We  are  therefore  of  opinion  that  there  is  error  in  the  Ohancellor's 
decree  dismissing  the  complainant's  bill,  as  to  Valentine  P.  Luckett, 
Elizabeth  Glapham,  James  B.  Murray,  Eliza  Thompson,  Peter  A.Jay, 
and  Eliza  Batcliffe. 

The  next  question  which  arises  in  this  cause  is, — whether  there  is 
error  in  the  Ohancellor's  decree  of  the  10th  October,  1837,  dismissing 
the  complainant's  bill  with  costs  as  to  Otho  W.  Luckett,  Benjamin 
Sbriver,  Jr.  and  Mary  Elizabeth  his  wife,  and  Stephen  White  and 
Ann  his  wife  t 

The  bill  of  revivor  having  suggested  the  death  of  Daniel  Trundle 
and  prayed  that  the  suit  and  proceedings  might  stand  revived  against 
the  said  Benjamin  Shriver  and  Mary  Elizabeth  his  wife,  and  Stephen 
White  and  Ann  his  wife,  the  heirs-at-law  of  Daniel  Trundle.  Daniel 
Tmndle,  to  whom  Samuel  Glapham  had  conveyed  that  part  of  the 
real  estate  mentioned  in  the  proceedings  called  "  Besurvey  on  Dis- 
cord," which  the  testator  Thos.  H.  Luckett  devised  to  his  son  O.  W. 
Luckett,  had  appeared  to  the  complainant's  bill  in  his  life-time  and  put 
in  his  answer,  and  admitted  that  he  purchased  the  land  described  in 
the  proceedings  of  Samuel  Glapham  in  the  year  1812 ;  that  he  paid 
the  purchase  money  therefor  and  obtained  a  conveyance  from  said 
Olapham,  but  expressly  denies  in  his  answer,  that  at  the  time  he 
made  the  purchase,  or  when  he  paid  the  purchase  money,  or  when 
he  took  the  conveyance  for  the  land,  he  had  any  notice  of  the  com- 
plainant's claim,  attempted  now  to  be  set  up,  or  any  reason  to  believe 
that  there  was  any  lien  on  the  land ;  and  insists  that,  being  a  bona  fide 
purchaser,  without  notice,  for  a  valuable  consideration,  the  land  in 
his  hands  could  not  be  charged  with  the  payment  of  the  claim  relied 
on  by  the  complainant. 

Benjamin  Shriver  and  wife,  and  White  and  wife,  put  in  their 
answers  to  the  bill,  and  refer  in  their  answers  to  the  answer  of    . 
•  Trundle,  their  ancestor,  and  rely  upon  the  statements  and  ^^-^ 
averments  therein  contained. 

The  argument  of  the  solicitors  on  the  part  of  the  complainant  in- 
sists, that  there  is  proof  sufficient  in  the  record  to  carry  home  to 
Tmndle,  if  not  actual,  at  least  constructive,  notice  of  this  charge. 
The  answer,  in  the  fullest  and  most  unqualified  terms,  denies  notice ; 
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and  after  a  careful  and  patient  examination  of  the  record,  we 
are  constrained  to  say,  that  we  have  beeu  nnable  to  discoTer  any 
proof  in  the  proceedings,  which  can  by  any  just  interptetatioo  be 
deemed  to  amount  to  the  proof  of  notice.  If  we  turn  to  the  allega- 
tions in  the  bill  which  touch  this  point  in  the  case,  to  ascertain  what 
conclosions  may  t>e  rationally  and  legitimately  deduced  from  the  lan- 
guage used,  what  is  the  result  1  This  is  the  language  of  the  bill, — 
"and  so  long  as  there  was  any  the. remotest  probability  of  .your  ora- 
tor's being  able  to  recover  the  said  legacy  from  his  said  brothers, 
his  sense  of  justice  would  not  allow  him  for  a  moment  to  entertain 
the  idea  of  i-esorting  to  the  said  laud  upon  which  the  said  legacy  had 
been  charged,  as  the  same  hud  by  a  fair  bargain  and  sale  passed  into 
other  bauds."  This  is  the  language  of  the  bill  filed  in  the  year  IKio, 
to  coerce  the  payment  of  this  legacy  out  of  the  land  devised  to  Otho 
W.  Luckett,  and  which  be  conveyed  to  Clapham  on  the  5th  May, 
1806.  The  bill  charges  that  Claphaui  couveyed  the  tract  of  land 
called  the  "Besurvey  upon  Discoid"  to  Daniel  Trundle  on  the  2nd 
of  April,  1812.  Trundle's  answer  avers,  that  he  has  ever  since  that 
time  been  in  the  undisturbed  possession,  and  never  heard  of  tjiis 
claim  until  some  time  in  the  year  1823.  Can  we  in  the  absence  of  all 
positive  proof,  in  the  face  of  Trundle's  answer,  which  fully  aud  flatly 
denies  notice,  from  snch  a  statement  of  facts,  reach  the  conclnsiou 
that  Trundle  had  notice  of  this  vhargel     We  think  not. 

The  doctrine  of  constructive  uotice  has  also  been  pressed  upon  as; 
but  let  ns  see  wilh  how  much  more  snccess. 

Constructive  notice,  says  Mr.  Justice  Story,  (Com.  on  JE^$.  387,)  *' is 
in  its  nature  no  more  than  evidence  of  notice,  the  presumptions  of 
•  An  which  are  so  violent,  that  the  Court  will  not  •  allow  even  of 
'**'*'  its  being  controverted."  And  this  learned  Judge  thus  illus- 
trates his  rule.  "  Where  the  party  has  possession  or  knowledge  of  a 
deed  under  which  he  claims  his  title,  and  it  recites  another  deed, 
which  shows  a  title  in  some  other  person,  then  the  Conrt  will  pre- 
sume him  to  have  notice  of  the  couteuts  of  the  latter,  aud  will  not 
permit  him  to  introduce  evidence  to  disprove  it.  And,  generally,  it 
may  be  stated  as  a  rule  on  this  subject,  that  where  a  purchaser  cau- 
not  make  out  a  title,  but  by  »  deed,  which  leads  him  to  another  fact, 
he  shall  be  presumed  to  have  knowledge  of  such  fact."  Now  what  is 
the  fact  of  which  Daniel  Trundle  shall  be  presumed  to  have  know- 
ledge T  It  is  this :  that  the  tract  of  laud  called  "  Kesnrvey  upon  Dis- 
cord" is  charged  with  the  payment  of  a  legacy  of  £100  with  interest 
thereon  from  1787,  under  and  by  virtue  of  Che  last  will  aud  testament 
of  Thomas  H.  Luckett.  Now  all  the  proceedings  admit  that  this  will 
never  has  been  admitted  to  probate  or  recorded  in  the  State  of  Mary- 
land ;  aud  it  is  conceded  that  Daniel  Trundle  has  a  deed  from 
Samuel  Clapham  dated  the  2ud  April,  1812,  for  this  identical  land; 
but  in  said  <leed  there  Ls  not  one  word  about  Thomas  H.  Luckett — 
his  will,  or  a  legacy  charge<1  thereon — to  be  found.    But,  says  the 
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argameDt,  Mr.  Trandle  mast  Dot  stop  here.  Admit  then  that  he 
fflost  trace  this  title  back.  The  next  docoment  is  a  deed  from  O.  W. 
Lockett  to  Samnel  Glapham  for  the  same  land,  in  which  there  is  not 
a  word  to  be  found  abont  the  testator  Laokett  or  his  will ;  and  again, 
we  have  the  deeds  from  Elizabeth  Lackett  and  Wm.  Hongh  to  O.  W. 
Lackett  for  said  lands,  the  latter  of  which  recites,  *^  that  for  the  par- 
pose  of  carrying  into  efi'ect  the  contract  heretofore,  to  wit,  on  the  24th 
July,  1804,  made  between  him  the  said  Wm.  Uoagh  and  Thomas  Hns- 
sey  Lackett,  the  late  hnsband  of  the  above  named  Elizabeth,  and 
father  of  the  above  named  Otho ;  and  also  for  and  in  consideration  of 
£1,186  10  5  to  him  in  hand  paid  by  the  said  Elizabeth  and  Otho,"  and 
there  is  not  one  word  said  of  Thomas  H.  Luckett's  will,  a  legacy  or 
charge  npon  the  lands  conveyed.  This  deed  recites  that  it  is  made 
for  the  purpose  of  carrying  into  effect  a  contract  made  with  Thomas 
H.  Lackett  more  than  three  years  *  before  the  will  exhibited  m^m 
in  this  caose  was  execoted.  Having  traced  this  title  to  a  point  ^^^ 
of  time  in  its  history  anterior  to  any  interest  of  Thomas  H.  Lackett, 
and  having  sought  in  vain  to  discover  a  fact,  or  facts  which  can,  under 
this  rule,  fix  this  presumption  upon  Trundle,  we  are  necessarily  driven 
to  another  conclusion,  which  is  entirely  conclusive;  namely,  that  this 
case  is  not  within  the  rule  upon  which  the  argument  was  predicated, 
and  that  the  averment  in  Trundle's  answer  is  not  invalidated  or  im- 
paired. 

The  argument  offered  against  the  admissibility  of  the  reported 
original  will  of  Thomas  H.  Luckett,  as  evidence  in  this  cause,  finds  a 
conclusive  answer  in  the  fact  that  it  was  not  excepted  to  in  the  Court 
below. 

Under  this  view  of  the  case,  the  Court  affirm  the  decree  as  to  Otho 
W.  Lackett,  Benjamin  Sbriver,  Jr.  and  Elizabeth  his  wife,  and  Ste- 
phen White  and  Ann  his  wife,  with  costs ;  and  reverse  the  same  ^s 
to  Valentine  P.  Luckett,  Elizabeth  Clapham,  James  B.  Murray,  Eliza 
Thompson,  Peter  A.  Jay  and  Eliza  Ratcliffe,  and  will  pass  a  decree 
for  the  sale  of  the  real  estate  mentioned  in  the  proceedings  called 
"Conjuror's  Disappointment,"  "Georgia"  and  '* Gleanings,"  or  so 
much  thereof  as  may  be  necessary  to  pay  and  satisfy  the  complain- 
ant the  sum  of  $333.33^,  (being  the  value  of  £100  Virginia  currency,) 
with  interest  thereon  from  the  12th  February,  1788,  and  the  costs  of 
this  suit,  unless  said  respondents  bring  into  this  Court  the  said  sum 
of  money  and  interest  on  or  before  the  first  day  of  July,  1840. 

Decree  reversed. 

At  June  Term,  1840,  the  appellees  filed  the  following  petition  in  the 
caose : 

To  the  Himorahle  the  Judges 

of  the  Court  of  Appeals  for  the  Western  Shore : 
The  petition  of  Peter  Augustus  Jay,  one  of  the  defendants  to  this 
cause,  and  of  Betsy  C.  Mason,  and  of  Betty  Mason,  Matilda  Mason, 
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Ann  Masou,  Thompson  F.  MasoD,  Joho  Mason,  Virginia  Mason,  Gar- 
oliue  Morris  Mason,  Artbnr  Mason,  "and  Clapham  Mason, 
IWo  .^fhich  Bett,v,  Mutilda,  Ann,  Thompson,  John,  Virginia,  Caro- 
liue,  Arthur  and  Glapliam,  are  infants  ander  the  age  of  twenty-one 
years,  and  now  sue,  by  the  said  Betsy  C.  Mason,  their  mother  and 
next  friend  humbly  siiews,  that  the  object  of  this  suit  was  to  procure 
a  decree  for  a  sale  of  certain  lands  in  the  proceedings  mentioned,  in 
order  to  satisfy  certain  claims  uf  the  complainants,  which  are  therein 
set  forth.  And  that  said  canae  was  so  proceeded  in  that,  on  the 
10th  Octotwr,  1837,  a  decree  was  passed  dismissing  the  bill  of  com- 
plaint with  costs. 

That  from  the  »A\d  decree,  the  compl»iD4nt  appealed  to  this  hon- 
orable Court,  where  such  proceedings  were  had,  that  at  December 
Term  last  past,  the  said  decree  in  so  far  as  it  related  to  the  snid  Otho 
H.  W.  Lnckett,  Benjamin  Shriver,  Junior,  and  Mary  Elizabeth  hia 
wife,  and  Stephen  White,  and  Ann  his  wife  was  affirmed,  and  in  so 
far  as  it  related  to  the  defendants  Valentine  F.  Luckett,  James  B. 
Murray,  Elizabeth  Clapham,  Eliza  Thompson,  Peter  A.  Jay,  and 
Eliza  Batcliffe  was  reversed  with  costs,  and  certain  of  the  lands  in 
said  decree  described,  are  directed  to  be  sold  by  Somerrille  Piukne; 
Esqaire,  a  trustee  therein  named  for  the  purpose,  in  order  to  satisfy 
unto  the  said  complainants  the  sam  of  1333.33^  with  interest  and 
costs  as  are  in  said  decree  specified,  unless  the  said  last  named  de- 
fendants, or  some  of  them,  should  pay  to  the  complaiuaot  the  said 
principal  sum  of  money  with  interest  and  costs,  by  the  first  daj  of 
July  next,  as  by  the  proceedinfrs  in  said  cause  now  remaining  in 
in  this  Court  will  appear. 

Aild  yonr  petitioners  further  charge,  that  the  complainant  in  bis 
aforesaid  bill  alleged,  that  the  said  defendants,  Eliza  ThompaoD, 
Peter  A.  Jay,  and  Eliza  Batcliffe,  did  not  reside  in  the  State  of  Ma- 
ryland, and  iu  progress  of  the  suit,  procured  an  order  of  publication 
to  be  passed  against  them  as  non-resident  defendants,  and  upon 
proof  of  publication  of  snch  order  and  without  service  of  any  process 
Thatsoever  on  them,  procured  a  decree  to  be  passed  for  taking  his 
bill  of  complaint  pro  confesao,  as  against  the  said  defendants ;  and  the 
final  decree  in  the  cause  was  likewise  passed  against  them  as  Don- 
reaideuts  '  as  aforesaid.  And  yoar  petitioners  aver  that,  iu 
^*'*'  fact  the  said  Thompson,  Jay  and  Bat«lia'e,  (if  the  said  Bat- 
diife  is  a  real  person  and  known  to  these  petitionei-s)  at  the  time  of 
filing  the  aforesaid  bill  of  complaint  in  this  canse  against  them,  were, 
and  ever  since  have  been,  and  the  said  Jay  and  Batcliffe,  the  said 
Thompson  being  lately  deceased,  now  are  non-residents  of  this  8tat«, 
and  never  had  notice  of  the  proceedings  in  this  snit,  until  after  the 
decree  had  been  rendered  in  the  Court  of  Chancerj',  as  aforesaid. 
And  your  petitioners  further  charge  that,  pending  the  aforesaid  pro- 
ceedings, the  interest  which  it  is  therein  snpposetl,  was  vested  iu  the 
said  Thompson,  Jay  and  Batcliffe,  in  the  aforesaid  lands,  so  as  afore- 
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said  decreed  to  be  sold,  became  vested  bcDeficially  by  assignmeDt  m 
your  petitioners,  Betsy  G.  Mason  and  her  children,  who  have  at  all 
times  been,  and  now  are,  non-residents  of  this  State. 

And  joor  petitioners  further  charge  that,  they  are  aggrieved  by 
the  aforesaid  decree  of  this  honorable  Conrt,  which  is  erroneons  for 
many  reasons,  as  they  will  be  prepared  to  show  in  due  time;  and 
they  did  thei'efore  lately  file  their  petition  to  the  Chancellor,  praying 
a  review  of  the  aforesaid  decree,  according  to  the  form  of  the  Act  of 
Assembly  in  such  case  made  and  provided,  and  praying  leave  to  file 
their  bill  of  complaint  in  the  cause,  in  order  that  the  aforesaid  mat- 
ters of  defence  may  properly  be  put  in  issue,  and  the  said  cause 
reviewed  and  determined  as  if  the  said  parties  had  originally  ap- 
peared, and  in  the  meantime  that  the  said  trustee,  Somerville  Pink- 
ney,  may  be  enjoined  and  restrained  from  proceeding  to  execute  said 
decree  by  a  sale  of  the  aforesaid  lands.  But  his  honor  the  Chancel- 
lor, upon  consideration  of  said  petition,  refused  to  pass  any  such 
order  as  was  prayed  for,  and  refused  to  enjoin  and  restrain  the  said 
trustee  as  aforesaid,  as  by  a  copy  of  their  aforesaid  petition,  and  the 
order  thereto  certified,  according  to  the  form  of  the  Act  of  Assembly 
in  such  case  made  and  provided  and  herewith  filed  will  appear. 

Whereby  your  petitioners  aver,  they  are  much  aggrieved,  and  are 
wholly  without  redress,  unless  this  honorable  Court  •  will  inter-  ^^.^ 
fere  for  their  protection.  Wherefore  they  pray  your  honors  to  *^  • 
pass  an  order,  declaring  the  right  of  your  petitioners  to  review  the 
aforesaid  decree  of  this  honorable  Court ;  and  authorizing  and  direct- 
ing the  Chancellor  to  entertain  a  bill  to  be  filed  by  your  petitioners, 
^'or  the  purpose  of  reversing  the  aforesaid  decree,  in  manner  and 
form  as  directed  by  the  aforesaid  Act  of  Assembly,  and  in  the  mean- 
^i^e,  to  enjoin  and  restrain  the  aforesaid  complainant,  and  trustee 
Irom  proceeding  to  execute  the  aforesaid  decree,  and  that  your  hon- 
^'^  ^111  grant  them  such  further  relief  as  shall  seem  meet,  and  as,  &c. 

<iS^O^BER,  J.  delivered  the  opinion  of  the  Court.    The  right  of  the 
^/>^^  l:o  have  a  review  under  the  Act  of  1796,  ch.  88,  we  are  inclined 
..  ^^'^^6  exists,  although  the  decree  was  passed  against  the  peti- 
%n&r^    ij^  the  Court  of  Appeals.    No  other  construction  of  that  Act 
Vottld.    x-^ach  the  intention  of  the  Legislature.    They  designed  to  give 
to  norm. ^  xesidents  the  privilege  within  a  limited  time  of  reviewing 
aecr&^^   in  equity  against  them.    The  Act,  it  is  true,  is  in  terms  con- 
fined  t^^::^  ^  review  of  decrees  in  Chancery  Court.    But  a  liberal  inter- 
]fTet»»t,i^-^jj  should  be  given  to  the  law,  to  effectuate  the  legislative 
inW^'^t-On,  and  to  reach  mischiefs  intended  to  be  remedied  by  the 
Vai^;      ^I^his  could  only  be  done  by  extending  the  right  to  file  a  bill  of 
tft^^^^>  in  all  cases  of  decree  of  a  Court  of  equity,  against  the  per- 
^w*    ^  ascribed  in  the  Act,  whether  such  decrees  are  of  the  appel- 
\^\^ov  of  an  inferior  jurisdiction.     But  we  cannot  grant  the  injunc- 
\,\o\^  prayed  for  in  this  case — although  we  think  the  Chancellor  ought 
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to  have  done  bo,  on  a  proper  appticatioD,  and  upon  the  execution  and 
liliDg  Rocb  a  bond  as  the  Chancellor  should  approve,  and  at  such  time 
as  he  should  prescribe — becanse  the  t^tition  of  the  part.v  hati  been 
dismissed  b,y  the  Chancellor,  aod  if  we  allowed  the  injunction  this 
singular  anomaly  would  be  presented  :  that  an  injunction  would  exist 
in  a  dismissed  cause.  A  differeut  case  would  have  l>eRn  presented, 
bad  the  Chancellor  entertained  the  petition,  and  refueed  the  injunc- 
tion. We  could  then,  under  the  Act  of  1832,  ch.  302,  with  propriety, 
on  a  proper  case  being  •  made,  have  awarded  the  injunction 
■*""  prayed  for.  We  have  now  no  power  to  act  on  the  propriety 
of  the  order  dismissing  the  j>etition,  and  teel  ourselves  oblifced  to 
refuse  the  injunction.  It  is  apparent  that  the  Chancellor  was  re- 
strained from  action,  from  an  apprehension  of  encroaching  on  the 
authority  of  the  Appellate  Court.  But  whether  correct  in  this  or 
not,  we  think  the  petitioners  Nbould  have  an  opportunity  of  filing  a 
bill  of  review,  and  of  having  iu  the  meantime  a  preventive  remedy 
against  the  absolute  loss  of  property,  as  to  them,  pending  the  con- 
troversy. But  to  eutille  the  party  to  an  injunction  pending  the 
tebeariog,  he  ought  to  (tresent  a  prima  facie  case ;  such  a  state  of 
facts  or  of  circumstances  as,  if  true,  wonid  entitle  him  to  reversal  of 
the  decree.  No  such  facts  are  stated  in  the  petition  to  the  Chan- 
cellor, and  no  proper  case  being  presented,  independent  of  the  diffi- 
culty growing  out  of  a  dismissal  of  the  petition  by  the  Chancellor, 
we  could  not  award  an  injunction  as  now  prayed,  &c. 

As  the  Chancellor  has  dismissed  the  petition  without  prejadlve,  it 
is  probable,  upon  knowing  the  views  of  the  Judges  of  this  Court,  he 
might  entertain  a  new  petition,  nod  grant  an  injunction,  landing 
the  upplicatiou  lor  a  review.  On  the  first  impression,  there  woold 
seem  to  be  a  difficulty,  in  filing  a  bill  of  review  in  Chancery,  iu  rela- 
tion to  a  decree  of  the  Court  of  Appeals.  But  bad  the  decre«  re- 
6erve<l  in  terms,  a  right  to  non-residents  to  go  into  Chancery,  and 
review  the  decree  within  the  |)oriod  prescribed  by  law,  there  wonId 
have  been  no  difficulty.  Now  although  the  decree  ha»  not  this  pro- 
vision, yet  if  our  construction  of  the  Act  of  1795  be  correct,  then  the 
law  attaches  itself  to  the  decree,  and  the  petitioners  would  l>e  en- 
titled to  a  review,  in  the  name  manner  as  if  the  decre«  had  made  a 
special  provision  lor  such  a  review. 
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Co-sureties  are  alwa^re  BuppoBed  to  aseume  the  same  risk,  and  lo  stand  rela- 
tive!; to  the  principal,  in  the  same  Bituation.  neither  obtaining  an7 
benefit  by  tbe  transaction,  but  each  equally  subjecting  himself  to  re* 
BpoDBibility. 
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Where  one  suretj,  without  the  knowledge  of  his  co-surety,  by  previouB 
arrangement  with  the  princii>al  debtor,  received  one-half  of  the  sum 
borrowed,  he  is  not  entitled  to  contribution  from  the  other  surety,  who 
may  have  undertaken  the  responsibility,  in  the  confidence  that  his  asso- 
ciate was,  equally  with  himself,  exposed  to  risk. 

Appeal  from  the  equity  side  of  Frederick  County  Court.  The 
bill  in  this  cause  was  filed  on  the  19tb  Aagust,  1829,  by  the  appellee 
against  tbe  appellant,  and  charged,  that  on  the  10th  May,  1826, 
John  Reynolds  having  occasion  for  a  sum  of  money,  applied  to,  and 
borrowed  of,  a  certain  Edward  Traill  the  sum  of  $1,000,  to  secure  the 
repayment  of  which  he  gave  to  the  said  Traill  bis  single  bill,  with 
the  appellant  and  appellee  as  his  sureties;  that  the  single  bill  not 
being  paid,  Traill  sued  thereon  at  law,  recovered  judgment,  and 
levied  an  execution  on  the  property  of  appellant  and  appellee;  that 
complainant  the  appellee  paid  thereon  (621.87,  one-half  of  the  debt, 
interest  and  costs;  tbat  John  Reynolds  is  insolvent;  that  on  the 
22d  March,  1827,  Reynolds  executed  to  W.  S.  McPherson,  a  bill  of 
sale  to  indemnify  him  from  loss,  on  account  of  his  endorsemeni;  of 
other  notes,  and  the  single  bill  aforesaid  ;  that  when  tbe  bill  of  sale 
was  executed,  Reynolds  was  known  to  be  in  failing  circumstances, 
and  the  property  transferred  by  it  was  tbe  mass  of  Reynolds'  estate; 
that  McPherson  bas  sold  tbe  property  assigned  to  bim,  and  received 
the  proceeds,  the  amount  being  unknown  to  complainant;  that  no 
part  of  the  money  arising  from  said  sale  bas  been  applied  to  tbe  bill 
^ven  to  Traill,  and  tbat  if  tbe  funds  in  tbe  bands  of  McPherson 
arising  from  the  said  sale,  were  properly  applied,  tbat  the  debt  to 
Traill  would  be  nearly  if  not  fully  liquidated.  That  in  the  single  bill 
to  Traill,  McPherson  and  complainant  were  co-sureties,  Reynolds,  the 
principal  debtor ;  that  the  bill  of  sale  was  given  in  part  to  secure 
McPherson  from  liability  on  •  account  of  this  debt;  that  tbe  -^^ 
proceeds  of  that  property  in  the  hands  of  McPherson  are  ap-  ^^^ 
plicable  in  a  just  proportion  to  tbe  extinguishment  of  the  debt  afore- 
said due  from  Reynolds  to  Traill,  and  for  the  common  benefit  of  the 
co-sureties.  Prayer  for  subpiena  against  McPherson,  account,  and 
equitably  application  of  tbe  fund  in  question,  &c. 

The  answer  of  William  S.  McPherson  admitted  the  execution  of 
the  single  bill,  but  denied  be  was  co-surety  with  Talbott.  It  ad- 
mitted that  tbe  proceedings  at  law  by  Traill  were  correctly  stated, 
that  Talbott  paid  one-half  of  tbe  judgment,  and  he,  McPherson,  paid 
the  other  half  under  said  fieri  facias;  that  Reynolds  is  insolvent; 
that  in  fact  Talbott  was  alone  known  to  defendant  as  the  principal 
debtor  in  the  said  bill  at  the  time  of  tbe  execution  of  tbe  same ;  that 
the  $1,000  borrowed  was  originally  paid  by  Traill  to  Talbott;  tbat 
defendant  became  a  party  to  the  bill  at  Talbolt's  solicitation,  and  to 
accommodate  him,  and  as  his  surety ;  tbat  Reynolds  made  no  appli- 
cation to  respondent ;  tbat  defendant  afterwards,  finding  tbat  Tal- 
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Itott  aod  Keynoldn  had  divided  tbe  $1,000  between  them,  he  presoed 
the  said  Reynolds  for  indemnity.  The  answer  admitted  the  sale  or 
ReyDolds'  property,  hin  application  tor  relief  noder  the  insolvent 
laws,  and  denied  all  obligation  to  account  to  Talbott,  &c.  &c. 

AcominioRion  watt  iiutned  and  a  variety  of  evidence  takeu,  the  re- 
galt  of  which  in  point  nl'  fact  is  stated  in  the  opinion  of  this  Oourt. 

The  County  Court  [J.  Buchanan,  C.  J.,  and  T.  Buchanan,  A.  J.] 
decreed  as  follows  t 

It  must  be  admitted  that  the  case  is  not  free  from  difficulty,  and 
debtn  may  exist  as  to  the  real  charai-ter  ot  the  transaction.  If  the 
facts  were  as  stated  by  the  defendant  in  his  answer,  it  would  result 
that  the  complainant  has  uo  equitable  title  to  tbe  interposition  of 
this  Court;  on  tbe  other  band,  if  tbe  defendant  was  a  co-secnrity 
with  the  complainant  to  Edward  Traill  who  loaned  the  sum  of  $1,000, 
and  for  the  payment  of  which  the  obligation  or  single  bill  dated  10th 
May,  1826,  was  given,  then,  it  is  conceded  that,  tbe  eomplainunt  is 
entitled  to  •  the  relief  sought  by  the  bill.  The  defendant  is 
""'  positive  in  the  statement  made  by  him  in  his  answer,  and  the 
Court  feels  embarrassed  by  the  known  character  and  acknowledged 
integrity  of  the  defendant,  in  eouiiug  to  aconclusiou  in  conflict  with 
his  defence,  but  there  is  no  avoiding  such  a  decision.  Kone  of  the 
witnesses  examined  for  the  complainant  under  tbe  commiasion  have 
been  impeached,  of  coarse  tbey  stand  fair  before  the  Court,  and  their 
evidence,  taken  in  connection  with  tbe  bill  of  sale,  executed  by  Rey- 
nolds to  tbe  defendant  on  the  23d  March,  1827,  is  sufficient  by  tbe 
established  ndes  of  equity  to  sustain  the  allegations  of  the  bill,  what- 
ever the  real  merits  of  the  case  may  be.  Considering  the  complain- 
ant and  defendant  as  co-securities  for  Reynolds  in  tbe  obligations  to 
Traill,  tbe  question  occurs  whether  theeoraplainanC  is  entitled  to  any 
and  what  contribution  from  tbe  funds  placed  in  tbe  hands  of  the  de- 
fendant by  Reynolds  on  tbe  22d  March,  1827. 

It  is  admitted  by  the  answer  that,  tbe  property  embraced  by  tbe 
bill  of  sale  was  sold,  and  tbe  proceeds  first  applied  to  a  debt  due  to 
the  bank,  and  the  residue  amounting  to  9621.87  to  the  payment  of 
Traill's  debt,  founded  on  tbe  bill  obligatory  aforesaid.  This  residue, 
being  the  same  placed  by  Reynolds  in  the  hands  of  the  defendant, 
for  the  payment  of  and  to  indemnify  him  against  Traill's  claim,  hav- 
ing been  applied  by  the  defendant  to  that  object,  must  be  considered 
in  the  view  of  a  Conrt  of  equity,  as  a  payment  made  by  Reynolds 
himself,  and  if  so,  the  complainant,  who  bas  paid  one-half  of  Traill's 
debt,  is  entitled  to  a  contribution  from  the  defendant,  who  it  seems 
has  paid  nothing  out  of  hfs  own  funds.  Therefore  decree  that, 
Mcpherson  pay  to  Talbott  $310.93,  with  interest  from  14th  August, 
1820,  it  being  one-half  of  the  sum  which  the  defendant  received 
fi-om  Reynolds  lor  tbe  payment  of  Traill's  debt,  and  further,  that  tbe 
defendant  pay  the  costs  of  suit. 
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From  the  decree  W.  S.  McPhersou  appealed  to  this  Goort. 

The  cause  was  argued  before  Abghsb,  Dobsby,  and  Ghambebs^ 
JJ. 
W.  A.  Sckleyj  for  the  appellant. 
Palmer  J  for  the  appellee. 

*  Abcheb,  J.  delivered  the  opinion  of  this  Court.  We  are  -  ^^^ 
of  opinion  that,  the  complainant  has  no  eqnity  which  would  ^""^ 
enable  him  to  recover  against  the  defendant,  as  co-security  with  him 
for  Beynolds.  The  loan  was  in  fact  obtained  for  the  mutual  benefit 
of  Eeynolds  and  Talbott,  by  an  understanding  and  agreement  be- 
tween Beynolds  and  Talbott,  anterior  to  the  loan.  The  money  ob- 
tained was  divided  between  them,  each  taking  one-half  of  the  sum 
borrowed.  This  understanding  and  agreement  we  have  no  evidence 
was  ever  communicated  to  McPherson. 

If  we  are  to  take  Eeynold's  evidence  as  true,  then  he  was  held  out 
to  McPherson  as  the  principal,  and  he  was  by  him  invited  to  be  his 
secarity  with  Talbott.  Under  such  circumstances,  it  would  not  have 
occurred  to  McPherson,  that  the  loan  was  to  be  equally  for  the  bene- 
fit of  his  co-security. 

Securities  are  always  supposed  to  assume  the  same  risks  and  re- 
sponsibility, and  to  stand  relatively  to  the  principal  in  the  same  sit- 
uation, neither  obtaining  any  benefit  by  the  transaction,  but  each 
equally  subjecting  himself  to  responsibility,  relying  on  the  ability  of 
the  principal  to  meet  the  engagement,  and  relying  on  each  other's 
willingness  to  embark  in  the  same  risks  and  responsibility.  McPher- 
son may  have  relied  on  the  willingness  of  Talbott  to  go  security,  and 
may  have  been  influenced  to  become  the  siecurity  by  the  confidence 
reposed  by  Talbott  in  the  solvency  and  ability  of  Beynolds,  suppos- 
ing that  Talbott  was  in  the  condition  of  an  ordinary  security.  But 
if  he  had  been  informed,  that  Talbott's  signature  had  been  purchased 
by  a  promise  to  let  him  have  half  the  money,  as  a  consideration  upon 
which  he  would  give  his  name  to  Beynolds  as  security,  it  is  by  no 
means  certain  that  he  would  have  incurred  the  obligation.  The  con- 
cealment of  the  fact  by  Talbott  that  he  was  to  derive  an  advantage 
by  the  loan,  operated  as  a  fraud  upon  the  co-security,  who  had  a 
right  to  suppose  that  he  was  conferring  a  benefit  solely  upon  the 
principal. 

The  co-security  might  be  very  willing  to  obligate  himself  for  the 
principal,  but  unwilling  to  assume  responsibility  for  the  surety,  and 
to  the  extent  of  that  part  of  the  loan,  which  •  passed  by  agree-  -^^ 
ment  into  the  hands  of  Talbott,  it  was  put  to  a  hazard  to  ^^** 
which  the  co-security  had  never  subjected  it,  and  might  have  been 
entirely  unwilling  to  have  subjected  it.  To  be  sure,  McPherson 
would  not  have  objected  to  the  uses  to  which  Beynolds  chose  to  apply 
tbe  sum  borrowed,  after  he  had  obtained  it ;  that  he  may  be  pre- 
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sutned  to  have  been  willing  to  trust  to  his  prudence  and  diBcretion; 
but  it  is  the  previous  agreement,  to  allow  the  secarity  to  participate 
in  the  loan,  without  the  disclosure  of  that  I'act,  which  Id  oar  judg- 
ment forms  the  objectionable  feiiture  in  the  trunsaotion.  The  most 
entire  fairness  on  the  part  of  secnrities,  each  would  have  a  right  to 
exact;  their  situation  shonld  be  equal,  and  this  may  be  demanded 
in  all  cases  where  contributions  for  losses  are  sought,  b;  one  securitj- 
from  another.  Decree  reversed  with  costs,  and  bill  dismissed. 

Chaubebb,  J,,  dissented. 
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ACTION. 

See  Contract,  2. 

Landlord  and  Tenant,  3. 
Negroes  and  Slaves,  2. 

APPEAL  AND  ERROR. 

1.  The  deposition  of  a  witness,  not  taken  by  consent  or  by  order  of  the 

Chancellor,  after  the  commission  had  been  returned,  and  a  decree  to 
account,  and  an  account  stated  by  the  auditor,  cannot  be  used  in  the 
Appellate  Court,  though  no  exception  to  its  admissibility  was  filed 
in  the  Chancery  Court,  as  required  by  the  Act  of  1832.  ch.  802,  sec. 
0.    Stockett  vs.  Jones,  183. 

2.  An  application  to  the  Chancellor  to  appoint  an  early  day  for  the  hear- 

ing of  a  motion  to  dissolve  injunction,  is  to  his  discretion,  and  not 
the  subject  of  an  appeal.     Owitigs  vs.  Worthir^ton,  188. 

3.  When  a  writ  of  diminution  has  issued  to  amend  the  record  of  a  cause 

depending  in  the  Court  of  Appeals,  the  Court  from  which  the  appeal 
is  taken  may,  upon  motion,  order  the  record  to  be  amended,  by 
inserting  a  writ  therein  which  the  clerk  did  not,  but  ought  to  have 
issued.     Bank  of  U.  S.  vs.  Lyles,  214. 

4.  There  can  be  no  error  in  submitting  an  issue  to  the  jury  in  the  terms 

in  which  it  is  joined.     Planters  Bank  vs.  Bank  of  Alexandria^  225. 

5.  It  is  no  objection  to  the  granting  of  a  prayer,  on  the  part  of  the  ad- 

verse party,  that  it  places  his  cause  upon  more  favorable  grounds 
before  the  jury  than  the  nature  of  the  case  entitles  him  to.     1  b. 

6.  Where  a  party  submits  a  variety  of  distinct  prayers  which  are  refused 

by  the  Court,  and  excepts  to  such  refusal  collectively,  this  Court 
will  regard  the  refusal  in  the  same  light  as  if  each  question  raised 
had  been  separately  determined,  and  formed  the  subject  of  an  inde- 
pendent exception.    lb. 

7.  It  would  be  error  to  take  from  the  jury  a  fact,  to  establish  which,  evi- 

dence legally  sufficient  had  been  offered  to  them.     lb. 

8.  After  the  affirmance  of  a  decree  nisi  in  this  Court,  a  motion  for  a 

diminution  will  be  entertained,  and  if  the  Court  is  satisfied  that 
the  record  requires  amendment,  the  decree  will  be  stricken  out  for 
that  purpose.     Oroverman  vs.  Diffenderffer.  244. 

9.  Since  the  passage  of  the  Act  of  1830,  ch.  185,  an  appeal  will  not  lie, 

from  a  decree  of  the  Court  of  Chancery,  or  of  the  County  Courts, 
as  Courts  of  equity,  for  the  delivery  of  real  or  personal  property, 
and  an  account  of  the  rents  and  profits  thereof,  until  such  an  account 
shall  have  been  taken  and  finally  acted  upon  by  the  Court.     Hatton 
vs.  Weems,  247. 
21  10  G.  &:  J. 
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APPEAL   AND  EKROB..— Continued. 

10.  An  appeal  will  not  lie  from  an  order  of  tb«  Court  of  Chancery,  direct- 

iDg  a  bill   for  dower  to  be  retaioed.  with  iibertj  to  the  complaJnaiil 

to  Bue  at  law.  to  try  her  right  to  dower.     ScotI  vs.  Cratrforil.  249, 
11-  A  judgment   will  not  l>e  reversed  because  evidence  was  improperly 

admitted,  if  the  appellant  has  not  been  injured  thereby.     Farmert, 

Ac.  Bank  vs.  Plaiitem  Bank,  281. 
See  Assumpsit,  3. 

Bastardy,  5. 

Chimin  A  L  Law. 

Equity,  5,  15.  16.  36.  34.  35.  36. 

Evidence,  8. 

HusB&ND  AND  Wife,  3. 

Orphans'  Court,  1. 
ARBITEATION  AND  AWARD. 

1.  When  the  declaration  in  a  case,  referred  to  arbitratioa,  presents  a 

case  cognizable  in  a  Court  of  law.  it  is  not  essential  lo  support  the 
jurisdiction  of  the  Court,  that  the  matters  in  controversy  submitted 
to.  and  decided  by  the  arbitrators,  should  be  properly  subjects  of 
common  law  jurisdiction.     Caton  vs.  McTavUk^  129. 

2.  If,  upon  a  reference  by  a  rule  of  Court,  the  award  be  for  the  pay- 

ment of  money,  and  judgment  is  entered  upon  it,  an  execution  to 
enforce  payment  issues  as  upon  a  judgment  or  verdict.  If  the  award 
is  for  any  other  matter,  as  for  a  conveyance,  &c.  it  may  be  enforced 
by  attachment.     lb. 

3.  The  principle  is  well  settled,  that  where  the  matters  awarded  are  in- 

dependent, and  distinct  from  each  other,  those  which  are  within 
the  submission  are  good,  and  not  vitiated,  or  contaminated,  by  those 
which  are  without  it.     fb. 

4.  An  award  may  be  bad  in  part,  and  §:ood  in  part,  if  the  void  part  of 

the  award  is  not  of  matter  necessary  to  be  decided,  so  as  to  render 
it  final  according  to  the  terms  of  the  submisaion,  or  be  not  the  con- 
sideration or  recompense  of  the  thing  awarded  to  be  done  on  the 
other  side.    lb. 

5.  The  doctrine  of  the  present  day  is.  to  treat  awards  with  mor«  liber- 

ality than  formerly,  and  every  reasonable  intendment  will  be  made 
for  their  support.  It  will  be  intended,  that  all  matters  submitted, 
have  been  decided  by  the  arbitrator,  unless  the  contrary  appears: 
and  it  will  be  also  intended,  that  he  has  not  exceeded  his  authority. 
lb. 
ASSIGNMENT. 

1.  There  is  no  difference  between  the  right  of  the  obligee  in  a  bond,  and 
the  assignee,  though  the  latter  may  have  only  an  equitable  title,  to 
recover  upon  the  promise  of  the  obligor  to  pay  the  money.  Lamar 
vs.  Monro.  34. 

3.  The  assignee  of  a  judgment  need  not  recite,  in  a  writ  of  act.  fa.  sued 
out  in  his  own  name  under  the  Act  of  1629,  c.  61,  that  the  assign- 
ment was  in  writing.     Bank  of  U.  S.  vs.  Lyte^.  314. 

3.  In  an  action  by  an  assignee  of  a  single  bill,  as  authorized  by  the  Act 
of  1S2Q,  ch.  51,  all  and  the  same  defences,  legal  or  equitable,  are 
open  to  the  debtor,  as  if  the  action  was  brought  in  the  name  of  the 
assignor.     Harwood  vs.  Jones,  267. 
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ASSI&N^MENT.— Confrnwed. 
^>  If^    however  the  assignee,  prior  to  the  assignment,  seeks  information 
xipon  the  subject  from  the  debtor,  and  he  withholds  it,  the  latter 
xnust  submit  to  the  consequences  which  are  visited  upon  a  fraudu- 
lent concealment.    1 6. 
^'   ^\^^l]ere  a  debtor,  by  a  single  bill  and  otherwise,  transferred  all  his 
assets  to  a  partnership,  which  firm  agreed  with  the  security  of  the 
assignor  on  the  single  bill,  that  they  would  release  the  security 
£'Toni  liability,  on  his  engagement,  that  in  case  of  deficiency  of  assets 
of  the  assignor  to  meet  the  bill,  the  security  would  i>ay  8200  to  said 
firm,  and  there  was  no  proof  in  the  cause  that  sufficient  assets  had 
l»een  collected  by  the  firm,  and  the  firm  having  assigned  said  single 
1>ill  to  the  plaintiff  who  obtained  judgment  for  the  whole  amount 
of  it.  which  judgment  had  been  enjoined  by  the  County  Court,  the 
Court  of  Appeals  reversed  the  decree,  and  decreed  that  the  plaintiff 
should  have  liberty  to  issue  execution  for  the  sum  of  $300,  with  in- 
terest and  costs,    lb. 
See  Assumpsit,  2. 
Evidence,  8»  4.  * 

ASSUMPSIT. 

1.  An  action  of  assumpsit,  for  use  and  occui>ation,  can  only  be  sustained, 

when  founded  upon  a  contract,  express  or  implied.  De  Young  vs. 
Buchanan^  101. 

2.  An  action  for  money  had  and  received,  may  be  maintained,  to  recover 

back  money  paid  under  a  decree,  which  is  subsequently  reversed  by 
the  Court  of  Appeals,  and  to  support  the  action,  it  is  not  necessary 
to  prove,  that  the  complainant  recovering  the  decree,  (the  defend- 
ant in  the  action  at  law,)  actually  received  the  money.  If  he  assigns 
the  decree  before  payment  to  another  for  property,  and  the  payment 
is  made  to  his  assignee,  he  is  still  liable  in  this  form  of  action. 
Owings  vs.  Ounngs,  176. 

3.  And  it  is  no  objection  to  the  right  to  recover,  that  the  record  before 

the  Appellate  Court,  at  the  time  of  reversal,  shewed  the  previous 
payment  of  the  money,  though  it  was  insisted  that  seeing  such 
payment,  the  latter  Court  might  itself  have  ordered  restitution.    Ih. 

4.  But  if  the  decree,  under  which  the  money  wfts  paid,  was  against  the 

plaintiff  at  law  as  executor,  and  he  claimed  and  obtained  a  credit 
for  such  payment  in  his  accounts  in  the  Orphans^  Court,  and  the 
defendant  at  law,  who  was  the  complainant  in  Chancery,  was  a 
creditor  of  the  plaintiff  ^s  testator,  the  latter  should  not  be  permitted 
to  recover  the  whole  sum  paid  by  him  under  the  decree,  though  the 
accounts  in  the  Orphans'  Court  settled  by  him  shewed  a  large  over- 
payment. It  should  have  been  left  to  the  jury  to  determine  from 
the  evidence,  what  amount  of  the  assets  of  the  estate  of  the  plain- 
tiff's testator,  were  applicable  to  the  defendant's  claim  against  his 
testator.    lb. 

ATTACHMENT. 

1.  Under  the  Acts  of  179.5,  ch.  61,  and  1825,  ch.  114,  a  party  issuing  an 
attachment  to  c.ompel  the  appearance  of  an  absent  debtor,  must  dis- 
close upon  the  face  of  his  proceedings,  that  he  is  a  citizen  of  this 
State,  or  of  some  one  of  the  United  States;  or  an  inhabitant  or  resi- 
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ATTACHMENT.— Condnued. 

dent  of  the  District  of  Columbia,  or  eome  ooe  of  the  t 

the  Ouited  States;  and  this  muet  appear  with  reference  to  all  the 

plaintiSe  where  there  is  more  than  one,     Baldwin  tb.  Neale,  181. 

2.  Under  the  Act  of  1TQI>.  ch.  56.  an  attachment  will  have  no  validttj, 

unless  there  be  sent  with  it  to  the  aharifl.  a  capias  against  the  de- 
fendant, and  also  a  declaration  or  short  note  of  the  ptaiutiff's  cause 
of  action,  to  be  set  up  at  the  court-house  door.  Stotie  vs.  Magrader. 
252. 

3.  And  the  omission  to  do  eo.  ma;  be  insisted  upon  by  the  garnishee,  as  a 

ground  tor  quashing  the  attachment,  although  he  may  have  pleaded 
thereto,  and  issues  are  joined  upon  the  pleas.     Jb. 

4.  For  any  Bubetantial  detect  in  the  proceedings  by  attachment  under 

this  law,  the  judgment  in  the  County  Court  would  be  arrested.    lb. 
See  Abbitration  and  Award.  S. 

BANK. 

1.  The  exception  in  the  ^nd  sec.  of  the  Act  of  1710,  ch.  23.  exempting 

from  the  operation  of  the  Act  of  Limitations,  such  accoonta  as  con- 
cerns the  trade  or  merchandise  between  merchant  and  merchant, 
their  factors  and  servants,  does  not  apply  to  transactions  between 
banking  institutions,     formers,  dx.  B<mk  vs.  Planters  Bank.  261. 

2,  A  notification  by  a  bank  to  a  depositor,  that  his  claim  will  not  be  paid 

on  demand  at  the  counter,  dispenses  with  the  necessity  of  a  demand. 
as  preliminary  to  the  right  to  sue.  and  from  that  time  the  Act  of 
Limitations  begins  to  run.     II). 
See  Usury,  i . 

BANKEUPTCY  AND  INSOLVENCY. 

1.  The  Acts  of  1605.  ch.  110.  1S07,  ch.  150.  and  1806,  ch.  71,  under  which 

the  appearance  iKinds  of  insolvent  debtors  are  taken,  prescribe  no 
time  or  times  at  which  the  appearance  of  the  insolvent  is  to  be  made. 
This  is  left  to  the  diecretion  of  the  Court,  or  the  Judges,  and  the 
insolvent  is  bound  to  appear  on  the  day  mentioned  in  the  condition 
of  his  bond,  or  it  will  be  forfeit«d,  though  he  may  appear  on  some 
day  during  the  same  term  of  the  Court  mentioned  in  said  condition. 
0»bounte  vB.  State.  1. 

2.  The  time  mentioned  in  the  condition  of  such  a  bond,  is  an  explicit 

designation  of  the  day  for  the  Appearance  of  the  insolvent,  and  not 
merely  descriptive  of  the  term  of  the  Court,  by  designating  the  day 
of  its  commencement.     lb, 

3.  Property  acquired  by  an  insolvent  debtor,  subsequently  to  his  peti- 

tion, by  gift,  descent,  or  iu  his  own  right  by  bequest,  devise,  or  in 
any  course  of  distribution,  does  not  pass  to  his  trustee.    Hall  vs. 
UUI.  213. 
See  JUDllMBNT.  1. 

BASTARDY. 

I.  The  p'oceeding  against  the  putative  father  of  an  illegitimate  child,  is 
a  peculiar  one,  prescribed  by  tlie  Act  of  Assembly,  which  gives  juris- 
diction to  a  single  magistrate,  whose  judgment,  however,  in  the  dis- 
cretion of  the  party  charged,  may  be  reviewed  by  a  jury  in  the 
County  Court.     Root  vs.  Stale.  244. 
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ASSIGNMENT.-^CanfinMed. 

4.  If  however  the  assignee,  prior  to  the  assignment,  seeks  information 

upon  the  subject  from  the  debtor,  and  he  withholds  it,  the  latter 
must  submit  to  the  consequences  which  are  visited  upon  a  fraudu- 
lent concealment.    1  h. 

5.  Where  a  debtor,  by  a  single  bill  and  otherwise,  transferred  all  his 

assets  to  a  partnership,  which  firm  agreed  with  the  security  of  the 
assignor  on  the  single  bill,  that  they  would  release  the  security 
from  liability,  on  his  engagement,  that  in  case  of  deficiency  of  assets 
of  the  assignor  to  meet  the  bill,  the  security  would  pay  $200  to  said 
firm,  and  there  was  no  proof  in  the  cause  that  sufficient  assets  had 
been  collected  by  the  firm,  and  the  firm  having  assigned  said  single 
bill  to  the  plaintiff  who  obtained  judgment  for  the  whole  amount 
of  it.  which  judgment  had  been  enjoined  by  the  County  Ck>urt,  the 
Court  of  Appeals  reversed  the  decree,  and  decreed  that  the  plaintiff 
should  have  liberty  to  issue  execution  for  the  sum  of  S200,  with  in- 
terest and  costs,  lb. 
See  Assumpsit,  2. 
Evidence,  3,  4. ' 

ASSUMPSIT. 

1.  An  action  of  assumpsit,  for  use  and  occupation,  can  only  be  sustained, 

when  founded  upon  a  contract,  express  or  implied.  De  Young  vs. 
Buchanan^  101. 

2.  An  action  for  money  had  and  received,  may  be  maintained,  to  recover 

back  money  paid  under  a  decree,  which  is  subsequently  reversed  by 
the  Court  of  Appeals,  and  to  support  the  action,  it  is  not  necessary 
to  prove,  that  the  complainant  recovering  the  decree,  (the  defend- 
ant in  the  action  at  law,)  actually  received  the  money.  If  he  assigns 
the  decree  before  payment  to  another  for  property,  and  the  payment 
is  made  to  his  assignee,  he  is  still  liable  in  this  form  of  action. 
Owings  vs.  Ovrnigs^  176. 

3.  And  it  is  no  objection  to  the  right  to  recover,  that  the  record  before 

the  Appellate  Court,  at  the  time  of  reversal,  shewed  the  previous 
payment  of  the  money,  though  it  was  insisted  that  seeing  such 
payment,  the  latter  Court  might  itself  have  ordered  restitution.    lb, 

4.  But  if  the  decree,  under  which  the  money  wfts  paid,  was  against  the 

plaintiff  at  law  as  executor,  and  he  claimed  and  obtained  a  credit 
for  such  payment  in  his  accounts  in  the  Orphans^  Court,  and  the 
defendant  at  law,  who  was  the  complainant  in  Chancery,  was  a 
creditor  of  the  plaintiff  ^s  testator,  the  latter  should  not  be  permitted 
to  recover  the  whole  sum  paid  by  him  under  the  decree,  though  the 
accounts  in  the  Orphans'  Court  settled  by  him  shewed  a  large  over- 
payment. It  should  have  been  left  to  the  jury  to  determine  from 
the  evidence,  what  amount  of  the  assets  of  the  estate  of  the  plain- 
tiff's testator,  were  applicable  to  the  defendant's  claim  against  his 
testator.    lb, 

ATTACHMENT. 

1.  Under  the  Acts  of  1795,  ch.  61,  and  1825,  ch.  114.  a  party  issuing  an 
attachment  to  compel  the  appearance  of  an  absent  debtor,  must  dis- 
close upon  the  face  of  his  proceedings,  that  he  is  a  citizen  of  this 
State,  or  of  some  one  of  the  United  States;  or  an  inhabitant  or  resi- 
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board,  without  some  contract,  espreBs  or  implied,  to  pay  it.    Slotk- 
ett  vi,  Jones.  183. 
See  Evidence,  10, 11. 

HuBBAHD  AND  Wife,  1. 
Landlobd  and  Tenant,  3. 

CORPORATION. 

1.  A  charter  conferring  on  a  Savings  Institution  the  power  to  invest 

deposits  made  with  it  in  public  stocks,  or  other  securities,  authorices 
the  lending  upon  bills,  bonds,  notes,  and  mortgages,  as  well  as  atocke. 
and  also  the  power  of  making  loans  by  way  of  discount.  Dunoon  ve. 
Md.  Savings  Inst'n.  165, 

2.  The  incorporation  of  savings  or  other  institutions  in  the  city  or  pre- 

cincts of  Baltimore,  with  authority  to  receive  deposits  and  discount 
paper,  is  no  violation  of  the  pledge  of  the  State  given  to  the  Banks 
of  Baltimore,  by  the  Act  of  1813.  ch.  132,  and  1831,  ch.  181;  the  true 
interpretation  of  that  engagement  being,  that  no  charter  of  iocorpo- 
ration  should  be  granted  within  those  limits  during  the  specified 
period,  with  power  to  issue  negotiable  notes,  lb. 
8.  There  is  nothing  in  the  charter  of  the  Maryland  Savings  fastitudon 
which  requires  two  securities  to  be  taken  for  money  lent,  nor  is  it 
an  objection  to  a  note  discounted  there,  that  it  is  not  negotiable.  A 
promissory  note  in  which  the  negotiable  words  are  omitted,  is  within 
the  Statute  of  Ann.  and  on  it  three  days  of  grace  are  allowed  aooord- 
ing  to  mercantile  usage,     lb. 

4.  The  forfeiture  of  a  charter  of  incorporation  cannot  be  taken  advan- 

tage of  collaterally,  or  incidentally,  or  in  any  other  mode  than  by 
a  direct  proceeding  for  that  purpose;  and  the  Government,  which 
may  waive  the  forfeiture,  can  alone  institute  such  a  proceeding. 
Pkmters  Bank  vs.  Bank  of  Alexandria,  32,^. 

5.  The  Legislature  of  Maryland  in  1813  chartered  a  company  for  the 

construction  of  a  turnpike  road  from  the  line  of  the  District  of 
Columbia  to  the  City  of  Baltimore,  for  the  transportation  of  travel- 
lers and  goods  from  place  to  place,  and  along  tbe  line  thereof,  and 
with  power  to  charge  tolls.  After  the  plaintiffs  under  this  Act  of 
incorporation  had  constructed  their  road,  and  were  in  tbe  full  exer' 
cise  and  enjoyment  of  all  their  franchises,  tbe  Legislature,  in  183T. 
incorporated  the  defendants,  with  authority  to  make  a  railroad,  hav- 
ing the  same  termini,  and  occupying  the  same  line  of  travel,  n'atk- 
inglon,  Ac.  Ttimpike  vs.  B.  A  0-  R.  R.  Co-  958. 

6.  The  defendants,  under  the  power  conferred  upon  them  by  tbis  charter. 

made  and  completed  their  railroad,  and  opened  it  for  public  use  in 
the  year  1885,  charging  as  authorized  by  law.  tolls  for  transporting 
persons  and  commodities  upon  their  road,  to  their  profit  and  advan- 
tage, and  to  tbe  prejudice  of  the  defendants,  by  diverting  much  of 
the  trade  and  travel  from  their  turnpike.     lb. 

7.  For  this  injury  the  plaintiffs  in  1839  instituted  against  the  Railroad 

Company  a  special  action  of  trespass  on  the  case.    The  County  Court 
decided  the  case  against  the  ptaintilTB  pro  forma:  which  upon  appeal 
was  affirmed  by  the  Court  of  Appeals.    lb. 
See  Limitations.  3. 
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COUH^^rMT^  COMMISSIONERS. 

^  -        TZTie  commissioners  of  one  county  could  not  grant  a  right  of  way  into 

another  county.  Owings  vs.  Worthington^  188. 
2-  llT'he  way  to  be  granted  could  not  pass  over  a  public  highway;  it  must 
terminate  at  a  public  highway;  and  where  it  terminates  short  of  a 
public  highway,  for  want  of  jurisdiction  in  the  commissioners  to 
.grant  the  right,  as  where  it  reached  the  boundary  of  their  county, 
it  will  not  be  sustained  by  individual  grants  of  a  way  from  that 
ix)int  to  a  public  highway  in  an  adjoining  county.  Ih, 
S^^       Xevy  Court,  1. 

cBiM::»::rsrAL  law. 

^^  ^^  party  who  has  recognized  to  appear  to  answer  to  an  indictment, 
^ippears  accordingly,  and  is  discharged  by  the  judgment  of  the 
0>urt  without  day,  and  that  judgment  is  reversed  upon  a  writ  of 
^rror,  and  the  record  remanded  with  directions  to  proceed  with  the 
:iprosecution,  the  recognizance  cannot  be  forfeited,  if  the  party  fails 
"^jo  re-appear  to  answer  to  the  indictment.    State  vs.  Murphy,  238. 

CUKl^:e2lsCY. 

■^^^        X*LEiLDINQ,  4. 


E8. 

n  the  instruction  given  by  the  Court  is  of  such  a  character  as  prob- 
ibly  to  diminish  or  increase  the  quantum  of  damages,  the  unsuccess- 
'ul  party  is  entitled  to  his  exception.    Neel  vs.  Hughes^  5. 

_  AND  CREDITOR, 
"^^^hen  a  purchase  is  made  of  the  devisee  of  a  deceased  debtor,  the 
iDurchaser  is  bound  to  take  notice  of  the  existence  of  claims  against, 
^nd  the  state  of  the  personal  assets  of  the  deceased.  He  cannot 
ciefend  his  title  upon  the  ground  that  he  had  no  notice  of  debts,  or 
^he  insufficiency  of  the  personal  estate  to  pay  them.  Gibson  vs. 
ft  JKcComiick,  45, 

^xich  a  purchaser  at  private  sale,  from  one  of  the  devidees,  cannot 
^^esist  a  decree  for  a  sale,  upon  a  bill  filed  by  creditors,  upon  the 
ground  that  the  money  paid  by  him  was  applied  to  the  payment  of 
"^he  claims  of  particular  creditors.  The  creditors  of  the  deceased 
l~iave  a  right  to  insist,  that  the  property  of  their'  debtors  shall  be 
^:>ffered  at  public  sale,  under  the  proper  authority,  though  such  a 
^^tate  of  things  should  have  influence  with  the  trustee,  in  selecting 
Q       ^  ^  uch  portions  of  the  estate  as  it  may  be  necessary  to  sell.     Ih. 

^^-jDon  the  principle  of  substitution,  the  purchaser  whose  money  has 
^Tkeen  so  applied,  or  those  claiming  under  him,  will  be  subrogated  to 
A  ^  he  rights  of  the  creditors  whose  debts  he  has  paid.     Ih. 

'^  ^-  a  person  indebted,  devises  his  real  estate  to  several,  and  the  creditor 
^'eleases  the  land  of  one  of  the  devisees  from  the  payment  of  its  pro- 
^(i^ortion,  he  cannot  recover  such  proportion  from  the  other  devisees. 
"X^e  loss  occasioned  by  such  discharge  must  be  borne  by  the  creditor. 


-a.8sumpsit,  4. 

Equity,  1,2,4,6,8, 11,  12. 

■Judgment,  2,  3,  5. 


I-.IMITATIONS,  3. 


Partnership,  4. 
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S*LE,  8. 

Statute  of  Fbauds.  2. 
DEED. 

1.  Every  couveyADce  must  either  on  its  face,  or  by  wordB  of  reference. 

give  to  tbe  aubject  intended  to  be  conveyed,  such  a  description  as  to 
identify  it.  If  it  be  land,  it  must  be  euch  as  to  afford  the  means  of 
locating  it.     Neel  vs.  Hngkex.  S. 

2.  Tbe  deed  of  a  trustee  acting  under  a  Chancery  decree,  is  subject  lo 

the  same  law.  nor  can  it  convey  more  than  tlie  decree  or  order  has 
authorized  bim  to  convey,     lb. 

3.  And  sucb  a  deed  will  not  pass  to  the  purchas 

the  Court  never  directed  to  be  sold,  or  the  s^ 
conflrnied.    lb. 

4.  Tbe  ancient  law  requiriiig  livery  of  seizin  to  give  efBcacy  to  ileeds  of 

feoffment,  is  abolisbed  in  this  State,  and  enrolment  now  is  equiva- 
lent to  livery.    Matlhewn  vs.  Ward,  287. 
3.  By  the  usajje  and  practice  of  tliis  State,  bargains  aud  sales,  as  a  mode 
of  passing  estates,  have  nearly  superseded  all  other  modes  of  con- 
veyance.   Jb. 

6.  Whether  a  deed  be  one  of  feoffment,  or  of  bargain  or  sale,  is  a  ques- 

tion of  construction  depending  on  the  words  of  the  instrument.    lb, 

7.  In  a  deed  of  bargain  and  sale,  the  use  is  executed  in  tbe  bargainee  by 

tbe  statute,  and  ilie  limitations  to  use.  are  merely  trusts  in  Chancery, 
the  cesliiia  que  Iriiat  being  seized  only  of  an  equitable  estate.     lb. 
DESCENT  AND  DISTRIBUTION. 

1.  It  seems  that  after  an  administratoi'  or  executriv  has  divided  the 
proi«rty  of  tbe  deceased  among  tbe  parties  supposed  to  be  entitled. 
and  delivered  the  same  over  to  them,  and  subsequently  discovers  an 
error  in  the  division,  the  Orphans'  Court  upon  his  application,  would 
have  no  jurisdiction  to  compel  a  re-delivery  of  the  property  for  tbe 
purpose  of  making  a  new  distribution.     Jonen  vs.  Soihoron.  126. 

5.  Under  the  Act  to  Direct  Descents,  the  filing  the  petition  and  the  ap- 

pointment of  the  com missio Hers  are  ex  parte;  and  the  proceedings 
of  tbe  County  Court  in  affirming,  or  rejecting,  their  return,  are  sum- 
mary, and  neither  law  nor  usage  requires,  that  tbe  proofs  exhibited 
by  the  parties  should  be  reduced  to  writing,  or  introduced  into  the 
record  of  the  proceedings  before  it.     Hardy  vs.  Summent.  207. 

3.  And  where  a  bill  was  filed  for  an  injunction,  to  restrain  parties  from 

enforcing  a  partition  made  under  that  Act,  upon  the  ground  tbat 
the  parties  entitled,  bad  previously  divided  tbe  property  themselves. 
and  stating  other  circumstances  showing  the  plaintiff's  title  to  re- 
lief, it  was  held,  that  sucb  partition  was  no  bar  to  tbe  relief  prayed. 
lb. 

4.  A  partition  made  by  tbe  County  Court  is  a  nullity,  if  a  division  had 

been  before  made  by  the  parties  themselves,— tbe  Act  to  Direct  De- 
scents only  giving  power  to  the  Courts  to  divide,  when  tue  parties 
entitled  are  incompetent,  or  cannot  agree  upon  the  division  thereof. 
lb. 
DOWER, 

See  Appeal  and  Ebbor.  10. 
Equity,  11. 
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EJECTMENT. 

1.  An  action  of  ejectment  maybe  maintained  by  a  trustee  against  bis 

cestui  que  trust,  unless,  as  under  certain  circumstances  may  be  done, 
a  conveyance  of  the  legal  title  is  presumed.  Mattfiews  vs.  Ward^ 
287. 

2.  The  right  of  entry  in  the  lessor  of  the  plaintiff  will  support  an  eject- 

tment,  although  the  lessor  has  never  made  an  actual  entry,  which  is 
superseded  by  the  common  consent  rule,  at  least  such  is  the  effecD  of 
the  rule,  where  the  parties  stand  in  the  relation  of  landlord  and 
tenant.     lb. 

3.  Although  equitable  titles  will  escheat  where  the  owner  dies  without 

heirs,  still,  in  an  ejectment  by  the  trustee  or  his  grantee  against 
the  party  claiming  under  the  escheat,  the  legal  title  will  prevail, 
the  remedy  of  the  defendant  being  in  equity.     lb. 

EQUITY. 

1.  It  is  not  necessary  that  a  creditor's  bill  under  the  Act  of  1785,  ch.  72, 

should  provide  for  the  coming  in  of  the  other  creditors,  to  parti- 
cipate in  the  burdens  and  benefits  of  the  suit.  Without  such  a  pro- 
vision, it  may  be  treated  as  a  creditor's  bill,  in  the  decree  and  other 
proceedings  founded  upon  it.     Gibson  vs.  McConnick,  45. 

2.  Where  a  mortgagee  is  made  a  defendant  to  a  creditor's  bill,  filed  for 

the  sale  of  the  mortgagor's  equity  of  redemption,  and  other  property, 
and  assents  to  a  sale  of  the  mortgaged  premises  in  his  answer,  the 
Chancellor  may  decree  the  sale  thereof  for  the  payment  of  the 
mortgage  debt — and  in  decreeing  such  sale,  there  is  no  necessity 
that  time  should  be  given  the  parties  entitled  to  the  equity  of  re- 
demption, for  the  payment  of  the  debt.     lb. 

3.  The  Act  of  1782,  ch.  72,  sec.  3,  only  requires  time  to  be  given,  when 

application  to  the  Chancellor  to  foreclose,  is  made  by  mortgagees, 
or  their  representatives.     lb. 

4.  In  a  bill  filed  for  the  sale  of  the  real  estate  of  a  deceased  debtor,  it  ia 

sufficient  to  charge  the  continued  existence  of  the  complainant's 
debt,  and  the  exhaustion  of  the  debtor's  personal  estate.  And  to 
the  passing  of  a  decree  for  the  sale  of  the  real  estate  in  such  a 
case,  a  preliminary  account  of  the  disposition  of  the  personalty  by 
the  executors,  and  of  the  debts  remaining  unpaid,  need  not  be 
taken.     lb. 

5.  But  even  if  such  account  would  be  directed,  if  the  defendants  in 

their  answers  had  asked  for  it,  their  omission  to  do  so,  precludes 
them  from  objecting  to  the  decree  upon  that  ground,  in  the  Appel- 
late Court.     lb. 

6.  When  a  deceased  debtor  has  devised  his  property  to  various  persons, 

a  decree  for  its  sale  for  the  payment  of  creditors,  would  be  erro- 
neous, if  it  directed  payment  by  contribution,  upon  the  share  of 
each.  The  question  of  contribution  is  one  with  which  the  complain- 
ant has  no  concern.  It  is  interesting  only  to  the  defendants,  after 
the  claims  of  creditors* have  been  definitively  adjusted.     76. 

7.  If  a  complainant  cannot  obtain  the  specific  relief  for  which  he  prays, 

he  may  obtain  any  relief  consistent  therewith,  warranted  by  the 
allegations  of  his  bill,  under  the  prayer  for  general  relief.     lb. 

8.  When  a  creditor  in  his  bill  charges  the  existence  of,  and  non-pay- 

ment of  his  claim;  the  exhaustion  of  the  personal  estate  in  the  pay- 
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tnent  of  debts,  aad  exhibits  an  account  passed  b;  the  Orphaoe' 
Court,  shewing  the  name  of  each  creditor,  and  the  amount  paid 
him  out  of  the  personal  aeeets,  it  is  in  effect  the  same  as  if  the  bill 
had  charged,  that  the  deceased  had  died  indebted  U>  each  creditor, 
HOminatim.  the  amount  stated  to  have  been  paid  them  respectively, 
and  that  euch  payment  bad  been  made  out  of  the  personal  assets  of 
the  deceased.  Upon  a,  bill  so  framed,  and  prayer  for  (leneral  relief. 
the  complainant  would  be  entitled  to  be  substituted  to  the  rights  of 
the  creditors  so  paid.  lb. 
9.  The  right  of  substitution  is  not  a  matter  of  fact,  which  a  party  must 
allege  to  entitle  him  to  its  benefit,  but  a  conclusion  of  law.  or 
equity,  to  be  drawn  by  the  Court  from  the  statement  of  facts  out 
of  which  it  arises.  Nor  ie  it  necessary  that  the  bill  should  state, 
that  the  claim!)  mentioned  in  the  account  are  chargeable  upon  the 
real  estate,  to  the  extent  of  the  insufficiency  of  the  personalty:  such 
being  the  inference  of  law  from  the  Act  of  171^6.  ch.  73.  unless  re- 
butted by  some  plea  oi  matter  in  avoidance-     lb. 

10.  If  the  allegations  of  the  bill  are  admitted,  or  proved,  or  a  decree 

passed. f>ro  confenao.  the  result  is  the  same,  as  regards  the  defend- 
ants who  are  sui  juris,  and  a  decree  passes  as  of  course,  for  the 
payment  of  the  complainant's  claim  out  of  the  real  estate:  he  being 
substituted  as  against  the  realty,  to  the  rights  of  the  creditors  whose 
claims  have  been  satisfied  out  of  bis  proportion  of  the  personalty. 
lb. 

11.  When  a  widow  accepts  of  a 

is  considered  as  a  purchase 

ing  a  sale  of  the  property  for  the  payment  of  the  t 

it  should  be  ordered  to  be  made  subject  to  the  devi 

unless  it  is  shewn  that  the  devise  to  her  exceeds  her  ci 

right,  and  is  therefore  injurious,  and  unjust  lo  creditors,     tb. 

12.  In  equity  it  is  well  estahliHhed.  that  the  personal  estate  is  the  natural 

and  primary  fund  for  the  payment  of  debts  and  legacies,  even  where 
they  are  expressly  charged  upon  the  real  estate,  descending  or  Jevised: 
and  that  the  real  estate  is  only  to  be  resorted  to  as  an  auxiliary 
fund,  after  the  personalty  has  been  exhausted.  Stevenx  vs.  (Irtgg, 
97. 

13.  The  real  estate  is  never  charged  with  the  paymeut  of  legacies,  unless 

the  intention  of  the  testator  so  to  charge  it.  is  either  expressly  de- 
clared, or  fairly  and  satisfactorily  to  be  inferred  from  the  laoguage 
of  the  will.     lb. 

14.  In  resiHfCt  to  non-resident  infant  defendants  to  a  bill  in  Chancery,  the 

Acts  of  Assembly  of  this  State,  have  substituted  the  publication  for 
the  summons,  in  the  discretion  of  tiie  Chancellor,  and  give  the 
former  all  the  efficacy  of  the  latter,  without  any  appearance  by 
guardian.  Comeinia  vs.  Stale.  118. 
m.  Where  the  jurisdiction  of  the  Chancellor  to  decree  upon  the  subject- 
matter  of  the  bill  is  clear,  hie  omission  to  comply  with  the  requisi- 
tions of  an  Act  of  Assembly,  would  be  error,  for  which  the  decree 
might  be  reversed  upon  appeal,  though  such  omission  cannot  affect 
the  jurisdiction  of  the  Court-     lb. 
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16.  Nor  does  the  jurisdiction  depend  upon  the  sufficiency  or  insufficiency 

of  the  proof,  that  also  being  a  question  to  be  decided  on  appeal  by 
some  of  the  parties  to  the  suit.     lb. 

17.  Trustees  are  generally  removed  by  proceedings  instituted  for  that 

purpose;  but  cases  may  occur  in  which  it  would  be  proper  to  re- 
move a  trustee  when  the  bill  was  IS  led  for  a  different  objects  though 
for  an  erroneous  exercise  of  the  power  of  removal,  the  remedy  is  by 
appeal  alone.     lb. 

18.  The  bond  of  a  trustee,  conditioned  to  invest  or  hold  the  property  or 

money  committed  to  his  care,  is  liable  for  money  in  his  hands  at  the 
time  of  its  approval  by  the  Chancellor,  and  money  paid  to  him 
before,  will,  in  the  absence  of  evidence  to  the  contrary,  be  presumed 
to  be  in  his  hands  at  that  time.     lb. 

19.  It  is  not  necessary  for  the  purpose  of  charging  the  bond  to  shew  an 

order  of  the  Court  for  the  payment  of  the  money  to  the  trustee — 
whether  given  to  him  in  virtue  of  an  order  or  not.  the  bond  is  equally 
responsible.     lb. 

20.  The  liability  of  a  trustee  to  pay  interest  depends  upon  the  character 

of  the  trust,  and  the  circumstances  attending  its  administration. 
Where  a  trustee  holds  money  in  his  hands  for  fifteen  years,  without 
furnishing  any  account  of  the  manner  in  which  it  has  been  em- 
ployed, he  is  to  be  treated  as  if  he  had  actually  used  the  fund,  and 
consequently  chargeable  with  interest  as  a  matter  of  right.     lb. 

21.  An  Act  of  Congress  awarded  damages  for  the  detention  of  a  vessel 

sunk  for  the  purpose  of  military  defence,  which  were  claimed  by 

two  distinct  parties.     The  Government  paid  one  of  them  and  took  a 

bond,  conditioned  that  if  it  should  be  judicially  determined  that  the 

other  claimant .  had  a  better  right  to  the  sura  paid,  that  the  party 

receiving  the  money  should   well  and   truly  indemnify  and  save 

harmless  the  United  States  for  making  the  said  payment.     Upon  a 

bill  filed  to  compel  the  defendant,  who  had  received  the  money,  to 

paj  the  complainant,  or  declare  that  he  was  entitled  to  the  fund, 

or   execute  a  release  or  remuneration  of  all  claim  and  for  general 

'•elief.     It  was  htld. 

(  1.)  That  the  Government  might  have  filed  a  bill  of  interpleader 

between  them  to  have  their  rights  adjudicated. 
f  2.)  That  she  could  not  after  payment  institute  that  proceeding, 

but  must  then  rely  upon  her  bond  alone. 
<  S.)  That  to  recover  on  the  bond,  she  must  show  a  judicial  deter- 
mination, that  the  claimants  who  were  not  paid  had  the  better 
right  to  the  fund. 
C  ^.)  That  on  the  ground  of  substitution,  the  complainant's  rights 
were  not  more  extensive  than  those  of  the  United  States  in  a 
proceeding  upon  the  bond. 
^  ^.)  If  the  United  States  had  taken  a  bond  to  indemnify  only,  she 
might  have  gone  into  equity  upon  a  good  and  valid  claim  on  her 
for  the  money  against  the  respondents,  to  compel  them  to  pay 
the  money,  instead  of  the  United  States. 
i.€t.)  When  such  a  determination  of  the  riKht  as  the  condition  of 
the  bond  called  for  was  had,  the  United  States  on  a  principle  of 
quia  timet ^  might  have  obtained  a  decree  for  specific  perform- 
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anc«  of  the  stipulation,  by  coerciu);  the  obligors  to  paj  back  the 
moue;  hj  tbem  received,  to  the  person  rightfully  entitled. 
(7.)  Had  tbe  right  iu  this  raae  been  judicially  determined  so  that 
the  United  Statea  could  have  claimed  indeauiit;.  the  qneetion  of 
the  right  of  Bubstitutian  would  have  arisen;  and  if  it  were  pos- 
sible, to  have  proceeded  by  way  of  substitution,  in  a  case  where 
the  (iovernment  Inbo  could  not  be  made  a  party  to  a  euiti  is  tbe 
real  debtor,  as  Ihe  Government  would  uot  have  been  barred  by 
limitation,  so  neither  would  the  complainant.     Tieriian  vs.  Rei- 
m«iec«.  144. 
33.  Wheu  the  relief  sought  in  equity  is  not  more  comprehensive  than  that 
which  might  have  been  obtained  io  an  action  for  money  had  and 
received,  the  complainaDW  is  barred,  an  he  would  have  been  at  law, 
by  tbe  Statute  of  Limitatiomt.     J  b. 

28.  Equitable  interests  in  personal  property,  cannot  at  law,  be  seized  and 

sold  under  aJierifiKiwi.     HarrU  vs.  Atcock.  150, 

24.  A  Court  of  equity,  however,  will  not  set  aside  a  sale  of  such  an  inte- 

rest, but  on  tbe  contrary,  if  applied  to  for  the  purpose,  would  decree 
a  latilicatiou  of  it.  upon  tbe  priociple  that  that  will  be  ratified  wheo 
done,  which  tbe  Court,  upon  application,  would  order  to  be  done.   lb. 

25.  The  fact  of  the  poesettsion  of  a  party,  whose  rigbtH  are  supposed  to  be 

involved  in  a  purchase,  is  sufficient  to  put  tbe  purchaser  upon  tbe 
enquiry,  and  failing  la  make  such  enquiry,  be  is  in  equity  visited 
with  all  the  consequences  of  notice.  Haniii  vs.  Snmiaers,  207. 
30.  Upon  the  motion  to  dissolve  au  injunction,  the  answer  is  to  be  re- 
garded, only,  so  Ear  as  it  is  responsive  to  tbe  bill.  lb. 
S7.  Where  the  vendee  of  real  estate  bad  given  his  bond  for  tlie  payment 
of  the  purchase  money,  and  taken  a  bond  of  conveyance  therefor, 
and  removed  from  the  State,  after  selling  the  property  to  a  third 
person,  with  notice  that  a  part  of  the  original  purchase  money  re- 
mained unpaid,  receiving  from  the  sub-purchaser  a  part  of  the 
money  contracted  to  be  paid  by  him.  this  Court  upon  a  bill  filed  by 
the  original  vendor  to  enforce  bis  lieu,  decreed  a  sale  of  the  prop- 
erty for  the  payment  of  the  balance  of  the  purchase  money  due  him, 
and  this,  though  no  proceedings  had  been  adopted  to  recover  the 
money  at  law.  Wtight  vs.  Wnndlaiid.  35.>. 
S8.  A  party  is  not  precluded  from  going  into  Chancery  for  relief  against  a 
judgment,  upon  the  ground  that  he  should  have  defended  himself 
at  law.  when  the  application  to  equity  rests  upon  an  engagement 
embraced  by  the  Statute  of  Frauds,  and  void  at  law;  though  at- 
tended by  circumstances  which,  in  equity,  take  it  out  of  the  opera- 
tion of  the  statute.     Harwood  vs.  Junea.  267. 

29.  Nor  is  he  so  precluded  when  the  defence  is  upon  acts  done  in  execu- 

tion of  an  express  trust.  lb. 
80.  Objection  cannot  be  taken  in  the  Court  of  Appeals  to  a  variance  be- 
tween the  allegations  of  the  bill,  and  tbe  proofs,  unlens  exceptions 
ate  filed  in  the  Court  of  Chancery  according  to  the  5th  section  of 
tbe  Act  of  1M32.  cb.  302.  lb. 
81.  After  au  order  of  publication  against  uou  resident  defendants  to  a 
bill  in  Chancery  has  been  published,  and  a  decree  passed  taking 
the  bill  irro  conffHso,  iu  consequence  of  the  neglect  of  the  defend- 
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ants  to  appear  and  answer,  the  allegations  of  the  bill  are  considered 
as  admitted.     Litckett  vs.  White,  808. 

32.  A  devise  to  one  of  the  testator's  sons  of  his  real  estate,  ''he  paying 

to  his  younger  brother  one  hundred  pounds  current  money. ^'  creates 
a  charge  upon  the  lands  devised,  which  a  Court  of  equity  will  en- 
force.    Ih, 

33.  It  is  too  late  to  object  to  a  bill  upon  the  ground  of  multifariousness, 

after  a  decree  prcfconfeaso  has  passed;  and  a  demurrer  is  the  proper 
form  in  which  such  an  objection  should  be  presented.    Ih. 

34.  The  admissibility  of  a  paper  purporting  to  be  a  will  executed  and 

proved  in  Virginia,  cannot  be  objected  to  in  the  Ck>urt  of  Appeals, 
no  objection  having  been  taken  to  it  in  the  Court  of  Chancery.     Ih. 

85.  The  provisions  of  the  Act  of  1795,  ch.  88,  authorizing  non-resident 
defendants,  against  whom  decrees  pro  confesso  may  have  passed  for 
want  of  appearance  after  publication,  to  require  a  review  of  the 
same  by  the  Chancellor  within  eighteen  months  from  the  date  of 
such  decrees,  applies  also  to  the  decrees  of  the  Court  of  Appeals. 
Ih. 

36.  The  Chancellor,  in  such  a  case,  may  entertain  a  bill  to  review  a  de- 
cree of  the  Court  of  Appeals.     Ih. 
See  Appeal  and  Error,  1,  2,  9,  10. 
Assignment,  3. 
Deed,  2.  8. 

Descent  and  Distribution,  8. 
Evidence,  9. 

Judgment,  8,  9,  10, 18,  14. 
Mortgage. 
Partnership,  1,2,  5. 
Statute  of  Frauds,  1. 
Trusts  and  Trustees.  5. 

ESCHEAT. 

See  Ejectment,  3. 
Land  Tenure,  8!  5. 

EVIDENCE. 

1.  The  object  of  the  Legislature  in  passing  the  Act  of  Limitations  of 

1715,  ch.  23,  was  not  in  all  cases  to  prohibit  the  giving  in  evidence 
of  a  bill  or  bond,  where  it  might  be  above  12  years  standing,  or  in 
any  case  where  it  was  not  itself  the  foundation  of  the  action.  Lamar 
vs.  Monro.  84. 

2.  When  an  express  promise  is  proved,  to  pay  the  balance,  which  might 

appear  to  be  due  upon  a  single  bill,  the  bill  itself,  though  over  12 
years  standing,  may  be  offered  in  evidence,  as  furnishing  the  in- 
ducement to,  or  legal  basis  of  the  promise.     Ih. 

3.  And  when  the  action  is  brought  in  the  name  of  the  assignee  of  the 

obligee  in  the  bill,  proof  of  the  assignment  is  not  necessary,  when 
the  defendant  has  treated  with,  and  recognized  tl)e  assignee  as  the 
holder.     Ih. 

4.  The  jury  from  such  conduct  may  infer,  that  the  assignment  was  in  the 

hand-writing  of  the  obligee.     Ih. 

5.  When  a  party  says,  upon  being  called  on  to  pay  a  debt,  give  me  all 

the  credits  to  which  I  am  entitled  and  I  will  pay  the  balance,  the 
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plaintiff  need  only  at  the  trial,  show  what  is  justly  due.  A  pre- 
liminary settlement  of  the  claim  is  not  necessary  to  a  recovery.    lb, 

6.  When  the  promise  to  pay  the  bill  or  bopd  is  sufficiently  proved, 

whatever  aids  and  supports  it,  and  tends  to  shew  what  is  justly 
due,  is  as  admissible  as  the  bill  or  bond  itself.     lb. 

7.  An  account  passed  by  the  Orphans^  Court,  making  an  allowance  to 

an  administrator  or  executor,  for  a  claim  due  him  from  his  testator 
or  intestate,  is  prima  fade  evidence  of  the  correctness  of  such  allow- 
ance, and  it  rests  upon  the  party  contesting  it,  to  outweigh  the  evi- 
dence by  countervailing  proof.    Stockett  vs.  Jones^  183. 

8.  Under  the  Act  of  1832,  ch.  802,  sec.  5,  it  is  too  late  to  object  in  the 

Court  of  Appeals  to  the  admissibility  of  evidence,  upon  the  ground 
that  the  witness  from  whom  it  was  derived,  was  examined  without 
notice  to  the  party  objecting,  or  was  a  party  to  the  cause;  the  objec- 
tion should  be  taken  by  exception  in  the  Chancery  Court.  Harwood 
vs.  Jones ^  267. 

9.  The  answer  of  a  defendant  in  Chancery  is  not  evidence  against  the 

other  defendants,  though  prior  to  the  filing  of  the  answer,  the  former 
may  have  transferred  to  the  latter  all  his  interest  in  the  subject-mat- 
ter of  the  controversy.     lb, 

10.  When  a  contract  is  reduced  to  writing,  parol  evidence  of  its  contents 

is  inadmissible,  in  the  absence  of  all  proof  of  fraud,  surprise  or  mis- 
take,   lb. 

11.  If  a  written  instrument  is  made  in  part  execution  of  a  parol  agree- 

ment*, parol  evidence  is  admissible  to  prove  the  contract.    The  in- 
strument is  not  designed  as  the  evidence  of  the  contract,  but  as  the 
means  of  its  execution.     lb. 
See  Appeal  and  Error,  1,  11. 
Descent  and  Distribution,  l. 
Ejectment,  8. 
Judgment,  6,  8. 
Legacy,  3. 
Orphans'  Court,  3. 
Sale,  2. 

Statute  of  Frauds,  2. 
Wills,  l. 

EXECUTION. 

See  Arbitration  and  Award,  2. 
Assignment,  5. 
Equity,  28. 

Husband  and  Wife,  2. 
Judgment,  5. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  It  is  not  in  the  power  of  a  testator  to  alter  the  legal  character  of  real 
estate  by  directing  that  it  shall  be  considered  as  part  of  his  personal 
estate,  and  money  arising  from  the  sale  of  the  former,  therefore, 
when  paid  over  to  executors  in  pursuance  of  the  will,  will  be  held 
by  them  as  trustees,  and  treated  as  equitable  assets,  though  the 
testator  has  said  it  shall  be  considered  as  part  of  his  personal  estate, 
applicable  in  the  hands  of  his  executors,  to  the  payment  of  legacies. 
State  vs.  Nicols^  18. 
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3.  When  executors  give  bond  for  the  payment  of  debts  and  legacies, 
they  subject  themselves  to  an  absolute  and  unqualified  responsi- 
bility for  their  payment,  without  regard  to  the  sufficiency,  or  in- 
sufficiency of  the  personal  estate.     lb, 

3.  In  the  present  case,  there  was  no  provision  or  trust  in  the  will,  in 
relation  to  the  legacy  sued  for,  which  prevented  a  recovery  of  it 
upon  the  bond,  given  by  the  executors  for  the  payment  of  debts  and 
legacies.    lb. 

See  ASRUMPSiT,  4.  ^ 

Evidence,  7. 
Legacy,  2. 
Orphans'  Court,  8. 

FRAUD. 

See  Assignment,  4, 
Judgment,  tl,  18. 

HUSBAND   AND  WIFE. 

1.  Under  what  circumstances  the  contract  of  a  feme  covert  is  binding. 
Hardy  vs.  Summers^  207. 

3.  Where  a  feme  sole  executrix  obtains  a  judgment  from  which  there  is 
an  appeal,  and  pending  the  appeal  she  marries,  an  execution  on  the 
judgment  after  affirmance  cannot  issue  without  a  scire  facias  mak- 
ing the  husband  a  party.     Toicnshend  vs.  Tou^nshend,  244. 

INFANT. 

Sec  Equity.  14. 

INTEREST. 

See  Equity.  20. 

JUDGMENT. 

1.  If  a  party  who  has  a  judgment  against  another,  fraudulently  aids 

him  in  purchasing  goods,  in  order  that  he  may  levy  an  execution 
upon  them,  or  if  the  purchaser  knowing  himself  to  be  insolvent, 
conceals  that  fact  from  the  vendor,  and  has  no  intention  when  he 
obtains  the  goods  to  pay  for  them,  in  either  case  the  title  of  the  ven- 
dor would  not  be  divested.     Harris  vs.  Alcock,  150. 

2.  No  inference  of  fraud  can  be  drawn  from  the  fact  that  one  judgment 

is  taken  for  three  separate  claims,  the  object  being  to  place  the  credi- 
tors upon  a  footing  of  equality.    lb, 

3.  If  a  judgment  be  confessed  upon  a  note  professing  to  be  for  value 

received,  and  the  creditors  of  the  party  confessing  attempt  to  impeach 
the  judgment,  by  showing  that  the  note  was  not  given  for  value, 
but  fictitious,  it  is  competent  to  those  who  have  taken  the  judgment^ 
to  shew  what  was  in  fact  the  consideration  for  which  the  note  was 
given.     lb. 

4.  A  judgment  operates  as  a  merger,  or  extinguishment  of  the  debt  due 

the  party  in  whose  favor  it  is  rendered — with  regard  to  other  parties, 
whose  claims  are  designed  to  be  secured  by  it,  the  judgment  is  a 
mere  collateral  security,  and  they  are  at  liberty  to  prosecute  any 
remedy  at  law,  or  equity,  which  was  open  to  them  prior  to  its  ren- 
dition,   lb, 

5.  If  a  judgment  be  confessed  to  one,  for  the  benefit  of  himself  and 

some  other  creditors  of  the  defendant,   it  is  no  objection   to  its 
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vEilidity.  at  the  suit  of  other  creditors  who  ma.v  be  affected  by  it. 
that  the  trust  does  not  appear  upon  the  record.  There  is  no  princi- 
ple which  requires  such  an  entry,  or  prohibits  the  proof  of  the  trust 
by  parol  testimony.     lb. 

(1.  The  mere  fact  of  jsBuius  an  execution  for  more  than  is  due  upon  a 
judgment,  does  not  per  se  render  the  execution  void.  It  is  by  the 
quo  animo  that  its  validity  ie  to  be  tested,  and  if  issued  bona  fide  it 
will  avail  the  plaintiff  to  the  extent  of  the  debt  remaioing  due.   lb. 

T.  A  judgment  by  default  against  a  sheriff,  under  the  Act  of  1794.  cb. 
H.  sec.  1,  is  equally  valid  with  a  judgment  on  verdict.  Fowler  vs. 
Lee.  233. 

8.  If  the  debtor  obtains  an  injunction  to  stay  proceedings  upon  the  judg~ 

went  against  him.  after  a  judgment  by  default  against  the  aheriS 
has  been  entered,  for  not  returning  an  execution  issued  upon  such 
judgment,  that  circumstance  does  not  per  ne,  entitle  the  sheriff  to 
the  same  relief.     lb. 

9.  A  Court  of  equity  nill  not  arrest  the  judgment  against  the  sheriff. 

unless  it  appears  that  it  would  be  unjust  and  unconscientious  to 
enforce  it.  and  whether  that  be  so  or  not.  depends  upon  the  facts  set 
forth  in  his  bill.    Ih. 

10.  And  the  Court,  upon  an  application   for  an  injunction  by  the  sheriff, 

may  look  at  the  grounds  upon  which  the  injunction  obtained  by  the 
debtor  rests.     lb, 

11.  The  return  of  a  writ  "ce/n  "  by  the  sheriff,  without  having  served  it. 

does  not  neceesarily  amount  to  fraud,  and  though  liable  to  damages 
for  such  official  misconduct  to  the  party  grieved,  a  judgmem  fonnded 
on  such  return,  is  not,  for  that  reason  alone,  to  be  set  aside.  lb. 
13.  Nor  is  a  judgment  liable  to  impeachment,  solely  upon  the  ground  that 
an  attorney,  without  instructions,  has  enUred  a  voluntary  appear- 
ance upon  a  return  by  the  sheriff  of  "  non  est.'"  and  confessed  the 
judgment,  though  for  acting  without  authority  he  is  responsible  lo 
his  principal.     Jb. 

13.  Courts  of  Chancery  do  not  lightly  interfere  with  judgments  at  law. 

They  interfHTse  only  to  prevent  fraud,  or  to  relieve  against  substan- 
tial injury,  or  gross  injustice,  and  never  merely  for  the  correction 
of  informalities,  or  irregularities  In  legal  or  judicial  proceedings. 
lb. 

14.  To  obtain  au  injunction  against  a  judgment,  upon  the  ground  that 

the  defendant  cannot  safely  pay  it,  he  should  file  a  bill  of  inter- 
pleader against   tlie  parties  appearing  to  be  entitled,  and  pay  the 
money  into  Court,  to  be  held  for  the  benefit  of  the  party  showing 
himself  to  be  entitled.     lb. 
See  Husband  and  Wire.  2. 
Plkadinh,  I. 
LANDLORD   AND   TENANT, 

1.  The  principle  seems  t^>  be  well  established,  that  though  a  tenant  who 
has  ((uitted.  in  pursuance  of  a  parol  license  from  his  landlord,  and 
without  hckving  given  a  notice  to  quit,  remains  liable,  yet  if  the  land- 
lord accepts  a  third  peieon  as  his  tenant,  the  acceptance  of  such 
substituted  tenant  operates  as  a  surrender  in  law  of  the  first  ten- 
ant's time.     Lamnr  vsi  McXamee,  sa. 
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2.  And  if  the  tenant  abandons  the  possession  in  pursuance  of  a  parol 

agreement  with  his  landlord,  and  the  latter  takes  possession  him- 
self, the  same  result  will  follow,  and  the  tenant ^s  liability  for  rent 
is  at  an  end.    lb. 

3.  Where  it  was  agreed  by  parol  between  landlord  and  tenant,  that  the 

latter  should  give  up  his  unexpired  term  in  a  lease,  and  certain 
claims  which  he  had  for  repairs  done  to  the  demised  premines,  in 
consideration  of  which  the  landlord  promised  to  pay  the  tenant  a 
certain  sum  of  money,  and  the  tenant  actually  on  the  same  day  sur- 
rendered, and  the  landlord  took  possession;  it  was  held,  that  an 
action  by  the  tenant  for  the  money  was  maintainable.    lb, 

4.  It  seems,  at  this  day,  to  be  well  settled,  that  when  a  tenant  for  a  term 

of  years,  or  from  year  to  year,  holds  over,  without  any  new  stipu- 
lations between  the  parties,  he  impliedly  holds,  subject  to  all  the 
covenants  in  the  lease,  which  are  applicable  to  his  new  situation. 
De  Young  vs.  Buchanan^  101. 

5.  And  in  the  absence  of  any  new  and  express  stipulations,  and  when 

the  relation  of  landlord  and  tenant  continues  to  exist,  the  law  im- 
plies those  terms,  which  are  found  in  the  contract,  which  has  expired. 
16. 
See  Ejectment,  2. 

LAND  TENCTRE. 

1.  The  Lord  Proprietary  of  Maryland,  by  the  terms  of  the  charter,  held 

his  lands  in  free  and  common  socage,  and  his  grantees,  anterior  to 
the  Revolution,  held  by  the  same  tenure,  feudal  services,  with  their 
incidents  being  attached  to  his  grants.    Matthews  vs.  Ward,  287. 

2.  These  services  and  incidents  were  in  effect  abolished  by  the  Revolu- 

tion, and  escheats,  though  they  continued,  changed  their  charter; 
the  land,  in&tead  of  going  to  the  lord  of  the  fee,  reverting  to  the 
State  as  property  without  an  owner.    lb, 

3.  After  the  Revolution,  lands  in  this  State  became  allodial,  subject  to 

no  tenure,  nor  to  any  services  incident  thereto,  and  under  our  Acts 
of  Assembly,  the  State  succeeded  to  the  property,  whether  the  owner 
dying  without  heirs,  had  a  legal  or  equitable  estate.    lb, 

4.  The  term  seized,  in  our  law,  does  not  always  refer  to  a  legal  seizin, 

but  will  have  a  more  extended  signification,  when  necessary  to  effec- 
tuate the  design  of  the  Legislature.    lb. 

5.  Lands  held  in  trust  in  this  State  are  liable  to  escheat  when  the  cestui 

que  trust  dies  without  heirs.    lb. 
See  Law  and  Fact. 

LAW  AND  FACT. 

With  what  intention  a  party  held  land,  and  whether  his  possession  was 
adverse,  are  questions  of  fact  to  be  determined  by  the  jury.  Mat- 
thews vs.  Ward,  287. 

See  Appeal  and  Error,  7. 
Assumpsit,  4. 
Equity,  9. 
Lbgact,  3. 
Usury,  2,  8. 
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LEGACY. 

1.  It  is  settled,  that  the  bequest  for  life,  of  the  uBe  of  a.  female  slave. 

Tests  in  the  legatee  a  property  in  the  issue  born  during  the  existence 
of  the  life  estate,  upon  the  priociple,  that  the  issue  is  to  be  con- 
sidered, not  as  an  accessory,  but  as  a  part  of  the  use.  to  go  to  the 
peiBon  to  whom  the  use  is  limited.    Suftoii  vs.  Cram.  28B. 

2.  The  asseut  of  the  executor  is  indispensably  necessary  to  perfect  the 

title  of  the  legatee  of  a  slave,  aud  tbis  is  equally  true  with  reference 
to  the  issue  of  a  female  slaie.  born  whilst  the  mother,  the  subject 
of  the  legacy,  is  in  the  possession  of  the  legatee.  No  title  to  such 
issue  cau  be  maintained,  without  proving  the  assent  of  the  executor 
to  the  bequest  of  the  mother.     lb. 

3.  Such  assent  may  be  presumed  from  facts  and  circumstances,  but  a 

prayer  taking  that  question  from  the  jury,  and  submitting  it  to  the 
Court  as  a  legal  presumption,  was  properly  refused  by  the  County 
Court.    lb. 
See  Eqoitt,  13,  18. 
Wilis. 

LEVY  COURT. 

1.  The  power  vested  in  the  Levy  Court  or  commissioners  of  counties,  by 

Act  of  1834,  ch.  253,  is  the  delegation  of  a  special  authority,  and 
proceedings  under  it  must  display  the  authority  by  which  they  are 
had,  or  be  in  conformity  thereto,  or  they  are  coram  non  judice,  aud 
void.     OuHngnvs.  Worthington.  188. 

2.  The  application  for  a  right  of  way  under  this  Act.  must  set  forth  such 

a  way  as  it  authorizes,  and  to  enable  the  commissioners  to  exercise 
any  jurisdiction  over  the  subject,  a  case  must  be  presented  to  them 
in  which  they  are  competent  to  grant  all  the  relief  designed  by  the 
Act.    lb. 


LIMITATIONS. 

1.  The  running  of  the  Act  of  Limitations  is  arrested  by  the  docketing 
of  an  action,  with  directions  to  the  clerk  to  issue  the  necessary  pro- 
cess, whether  such  process  is  issued  or  not.  Bank  of  U-  S.  vs.  Lgkt. 
214. 

3.  The  plaintiff,  to  avail  himself  of  an  Act  of  Assembly  suspending  his 
remedy,  to  avoid  the  effect  of  the  plea  of  limitations,  must  rely 
upon  it  in  bis  pleadings,  and  cannot  take  advantage  of  it,  when 
the  issue  is  joined  upon  the  plea.  Planters  Bonk  vs.  Bank  of  Alex- 
andria, 335. 

3.  If  the  defendant  (a  corporation)  ceases  to  be  suable  by  the  provisioas 
of  an  Act  of  Assembly,  the  Act  of  Limitations  would  be  no  bar  to 
the  claims  of  creditors.    lb. 

See  Bank. 

EqciTV,  31,  33. 
Evidence,  1. 
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MORTGAGE. 

The  devisees  of  mortgaged  property  have  a  right  to  call  on  the  execu- 
tor to  redeem  the  mortgage,  to  the  extent  of  the  excess,  where  the 
personal  property  is  more  than  sufficient  for  the  payment  of  debts, 
but  they  have  no  such  equity,  as  against  the  devisees  of  other  por- 
tions of  the  estate.     Oibsan  vs.  McCormick^  45. 

See  Eqihty,  2. 

NEGROES  AND  SLAVES. 

1.  Under  the  Act  of  1817,  ch.  112,  to  prevent  the  unlawful  exportation 

of  negroes  and  mulattoes,  and  to  alter  and  amend  the  laws  con- 
cerning runaways,  it  is  the  duty  of  the  purchaser  to  procure  and 
have  recorded,  the  bill  of  sale  required  by  the  fourth  section.  Cheney 
vs.  Dvke^  8. 

2.  The  mere  omission  of  the  vender  to  give  a  bill  of  sale,  will  not  pre- 

vent his  maintaining  an  action  for  the  purchase  money,  though  he 
knew  at  the  time  of  the  sale  that  the  purchaser  intended  to  remove 
the  negro  sold  beyond  the  limits  of  the  State.    Ih. 

3.  The  mere  fact  of  knowledge  alone,  of  the  illegal  purpose  in  the  mind 

of  the  purchaser,  unaccompanied  by  any  aid  in  furtherance  of  its 
execution,  will  interpose  no  bar  to  the  recovery  of  the  purchase 
money.     lb. 
See  Legacy,  1,  2. 

J^OTICE. 

See  Equity,  25. 

Landlord  and  Tenant,  1. 

ORPHANS'  COURT. 

1.  Appeals  from  orders  and  decrees  of  the  Orphans'  Courts  must  be 

taken  within  thirty  days,  as  provided  by  the  1st  section  of  the  Act 
of  1818,  ch.  204.    Mayhew  vs.  Scper,  239. 

2.  A  bill  of  exceptions  cannot  be  taken  to  the  judgments  and  decrees 

of  the  Orphans'  Courts,  the  Statute  of  Westminster  only  applying  to 
Courts  of  common  law.  lb. 
8.  The  approval  of  a  testamentary  or  administration  bond,  may  be  evi- 
denced by  an  endorsement  to  that  effect  upon  the  bond,  and  need 
not  be,  by  an  entry  upon  the  minutes  of  the  Court;  such  being  shewn 
to  be  the  usage.    lb, 

4.  It  is  competent  for  the  Orphans'  Court  to  direct  that  if  an  adminis- 

trator's bond  with  certain  securities  should  be  filed  with  the  Regis- 
ter, that  the  Register  should  endorse  it  as  approved  by  the  Court, 
and  place  it  among  the  records.     lb. 
See  Descent  and  Distribution,  1. 

PARTNERSHIP. 

1.  D.  and  P.  shipped  a  cargo  on  a  foreigo  voyage  on  joint  account,  in 
the  name  of  D.  *,  after  the  vessel  sailed,  D.  assigned  his  undivided 
moiety  for  the  benefit  of  creditors,  and  the  return  cargo  came  to  the 
hands  of  the  trustees.  They  refused  to  pay  P.  more  than  his 
undivided  moiety  of  the  proceeds  of  the  return  cargo,  but  it  ap- 
pearing that  in  fact  he  had  paid  more  than  his  moiety  on  account 
of  this  partnership  transaction,  and  with  a  view  to  it,  it  was  7ieZd, 
upon  a  bill  filed  against  the  trustees,  of  which  he  was  one,  that  he 
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had  a  lien  on  D'e  moiety  of  the  proceeds  for  his  retmbuisement. 
Fierce  va.  Tieman.  166. 

2.  Advances  made  by  one  party,  interested  in  a  proposed  joint  sdvpa- 

ture  in  merchandise,  for  and  on  account  of  the  adventure,  to  an- 
other party  also  interested  therein,  in  whose  name  the  operation  was 
conducted,  are  equivalent  in  every  equitable  view  to  an  actual  pur- 
chase of  the  merchandise  bought  for.  and  by  which  the  transaction 
was  carried  on.     lb. 

3.  The  excess  of  one  partner's  advances  over  those  of  the  other,  consti- 

tutes a  preferred  claim  upon  the  partnership  property  or  its  pro- 
ceeds,    lb. 

4.  The  creditors  of  a  partnership  are  to  be  first  paid  out  of  partnership 

effects.     Per  BLAND,  C.     lb. 

3.  All  partnership  property,  and  responsibilities,  upon  the  death  of  one 
'  partner,  survive  to  the  survivor;  and  in  a  bill  in  Chancery  in  rela- 
tion thereto,  it  is  not  necessary  to  make  the  personal  representa- 
tive of  the  deceased  partner  a  party.    Hancood  vs.  Jones.  287. 

See  ABSiGKue:NT.  S. 
PAYMENT. 

When  two  persons  claim  the  same  sum  of  money  from  a  third  party,  a 
payment  to  either  does  not  invalidate  the  right  of  the  other  claim- 
ant.    Tiernan  vs.  Begcanieie,  144. 
PLEADING. 

1.  Upon'  demurrer,  which  brings  the  vrhole  record  before  the  Court,  the 
established  principle  is.  that  judgment  is  to  be  rendered  against  the 
party,  in  whose  pleading  the  first  substantial  vice  is  found.  Slatt 
vs.  A'ico/s,  18. 

3.  The  piufert  of  letters  of  administration  places  them  in  the  hands 
of  the  Court,  of  whom  oyer  is  craved,  and  not  of  the  party,  and  be- 
ing in  possession,  the  Court  must  be  assured,  by  an  inspection  of 
the  letters,  of  the  right  of  the  party  to  sue,  and  of  the  jurisdiction 
of  the  Court  granting  them.     Bromi  vs.  Jonea,  320. 

3.  It  seems  that  a  plaintiff,  in  whose  favor  a  judgment  has  been  ren- 

dered on  demurrer  to  the  declaration,  may  be  suffered  to  join  in 
the  demurrer  a  term  after  the  judgment  is  rendered,  and  that  the 
Court  may  allow  an  amendment  of  the  record  for  that  purpose.     lb. 

4.  In  suing  upon  a  contract  for  the  payment  of  money  in  a  foreign  cur- 

rency, the  value  of  it  in  Maryland  currency  should  be  averred  in 
the  declaration,  and  tlie  omission  to  make  such  an  averment  is  a 
good  objection  on  general  demurrer,  and  a  special  demurrer  wilt 
perform  the  office  of  a  general  demurrer.    lb- 
See  Equity,  33. 
Limitations,  3. 
Partnership,  5. 
right  of  way. 

.See  County  Commissioners. 
Levy  Codut,  2. 
SALE. 

1.  To  deprive  the  seller  of  goods,  of  his  right  to  sue  for  the  purchase 
money,  it  is  not  sufficient  that  he  knows  that  the  buyer  will  make 
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an  illegal  use  of  them.  To  affect  him,  it  must  be  shewn  that  he 
was  a  sharer  in  the  illegal  transaction,  or  that  he  aided  and  assisted 
in  its  execution.     Cheney  ys.  Duke,  8. 

3.  Sales  made  by  sheriffs  are  embraced  by  the  provisions  of  the  Statute 
of  Frauds  and  Perjuries,  but  such  sales  may  be  taken  out  of  its  ope- 
ration by  parol  evidence,  unless  such  evidence  is  excepted  to  in  the 
Chancery  Court.    Spencer  vs.  Pearce,  192. 

3.  Where  the  land  of  a  deceased  debtor  is  decreed  to  be  sold  for  the  pay- 
ment of  his  debts,  upon  the  application  of  a  creditor  whose  claim  is 
for  the  purchase  money  of  land  bought  by  such  debtor,  it  is  proper 
that  the  land  so  purchased,  should  be  sold  in  the  first  instance.     lb. 

See  Debtor  and  Cbeditor,  2,  8. 
Equity.  23,  24,  27. 
Negroes  and  Slaves,  8. 
Trusts  and  Trustees,  1,  2,  4,  5. 

SCIRE  FACIAS. 
See  Assignment.  2. 

SHERIFF. 

See  Judgment,  8-11. 

STATUTE  OF   FRAUDS. 

1.  A  Court  of  equity  will  not  permit  a  party,  who  has  received  a  valu- 
able consideration  for  the  performance  of  a  parol  agreement,  to  be 
fulfilled  more  than  a  year  from  its  date,  to  set  up  the  Statute  of 
Frauds  as  a  bar  to  its  specific  execution,  considering  such  cases  as 
without  the  purview  of  the  statute.    Harwood  vs.  Jones,  267. 

3.  The  Statute  of  Frauds  prohibits  the  establishing  the  liability  of  one 
person- for  the  debt  of  another  by  oral  evidence,  but  the  statute  does 
not  apply  to  the  case  of  a  promise  to  a  debtor,  upon  a  full  con- 
sideration, to  discharge  a  debt  due  from  such  debtor  to  a  third  per- 
son,    lb. 

See  Equity,  28. 
Sale,  2. 

STATUTES. 
I.  British  Statutes. 
8  and  4  Anne,  c.  9.     Duncan  vs.  Md.  Savings  /nsi'n,  195. 

U.  Acts  of  Assembly. 
1715,  c.    23.    Lamar  YS.  Manro,  34;  Farmers,  cfirc.  Bank  vs.  Planters  Batiks 

281. 
1782,  c.    72.     Gibson  vs.  McCormick^  45. 
1785,  c.    72.     Gibson  vs.  McCormick,  45. 

1794,  c.    54.    Fowler  vs.  Lee,  233. 

1795,  c.    56.     Stone  vs.  Magruder^  252. 
1795,  c.    61.    Baldwin  vs.  Neale,  181. 
1795,  c.    88.    Luckett  vs.  White.  303. 
1805,  c.  110.     Osboitme  vs.  State,  1. 

1807,  c.  150.     Osbourne  vs.  State,  1. 

1808,  c.    71 .     Osbourne  vs.  State,  1 . 
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1813,  c.  132.     Duncan  vs.  Md,  Saoings  Inst'n,  195. 

1817,  c.  112.     Chen£]/  ts,  Duke.  8. 

1818.  c.  304.    Mayhav  ve.  Soper.  239. 
1825.  c.    14.     Baldwin  va.  Neale,lfil. 

1829.  c.    51.    Bank  of  U.  S.  ve.  Lyles.  214;  Harwood  vs.  Jones.  367. 

1830,  c.  185.     Halton  vs.  Weems.  247. 

1881,  c.  131.     Duiican  vb.  .Md.  Sauinps  7nst"«,  195. 

1882,  c.  Ifl2.     Duncan  ve.  Md.  Sainngt  Imt'n.  195. 

1832,  c.  302.    Stockett  va.  Jonen.  183;  Harivood  \a.  JoMS.  267. 
1834.  c.  253.     Oxings  ve.  Worlhington.  188. 

SURETY. 

1.. Co-sureties  are  always  supposed  to  assume  the  same  risk,  and  toBtaod 
relatively  to  the  principal,  in  the  same  situation,  neither  obtaining 
any  benefit  by  the  transaction,  but  each  equally  subjecting  himself 
to  responsibility.     McPfierson  ve.  Talbot.  318. 

3.  Where  one  surety,  without  the  knowledge  of  hisco-surety.by  previoua 
arrangement  with  the  principal  debtor.  re<.-eived  one-halt  of  the  sum 
borrowed,  he  is  not  entitled  to  contribution  from  the  other  surety. 
who  may  have  undertaken  the  responsibility,  in  the  confidence  that 
bis  associate  was,  equally  with  himself,  exposed  to  risk.     Tb.     , 

TRUSTS  AND  TRUSTEES. 

1.  The  sale  of  laud  at  a  full  price,  by  a  trustee,  appointed  by  will,  not 

deriving  its  value  from  any  quality  or  incident,  which  can  be  en- 
tirely destroyed,  or  materially  impaired  by  such  a  contingency,  as 
the  construction,  or  non-coustruction  of  a  public  improvement,  and 
only  liable  to  be  affected  in  price,  by  events  which  operate  on  agri- 
culture generally,  cannot  be  considered  wilful  negligence  aoaa  V) 
subject  the  trustee  for  the  loss  which  may  be  incurred,  where  one- 
sisth  of  the  purchase  is  paid  before  possession  is  delivered,  and  » 
lien  on  the  land  is  retained  as  a  securitjfor  the  payment  of  the  bal- 
ance in  eix  annual  payments,  the  interest  on  the  whole  sum  la  be 
paid  annually.     WaHng  vs.  Darnall,  87. 

2.  The  trustee  will  not,  under  such  circumstances,  be  held  responsible 

for  loss,  though  be  takes  no  other  security;  and  more  especially  will 
be  be  excused,  when  by  the  words  of  the  trust,  be  is  to  sell  on  sucb 
terms  as  be  shall  think  best  for  the  parties  concerned,    lb. 

3.  There  is  no  peremptory  obligation  upon  a  trustee,  particularly  when 

acting  with  the  knowledge  and  approbation  of  a  large  portion  of  the 
parties  interested,  to  bub  upon  a  bond  passed  to  him  as  trust«e,  the 
month,  or  the  year,  it  becomes  due.     lb. 

4.  Upon  the  proceeds  of  such  a  sale,  the  retention  by  the  trustee,  of  a 

commission  of  eight  per  cent,  under  the  sanction  of  the  Orphans' 
Court,  is  too  much— the  allowance  should  not  exceed  five  per  cent- 
in  analogy  to  the  Act  of  Assembly,     lb. 

5.  Trustees  appointed  by  the  <.^urt  of  Chancery  may.  if  the  terms  are 

not  complied  with,  aek  for  a  re-sale;  but  if  the  trustees  make  an 
arrangement  with  the  purchasers  beneficial  to  them,  which  the  Chan- 
cellor rejects,  though  he  confirms  the  sale,  such  re-sale  will  not  be 
at  the  risk  of  the  first  purchasers.    Randall  ve.  Swann.  205. 
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6.  The  possession  of  the  cestui  que  trust  is  the  possession  of  the  trustee. 
To  give  an  adverse  character  to  his  holding  there  must  be  some  posi- 
tive act,  and  not  merely  a  failure  to  recognize  the  rights  of  the  trus- 
tee.   Matthews  vs.  Ward^  287. 
See  Deed,  2,  3,  7. 
Ejectment,  1. 
Equity,  17-20,  29. 

Executors  and  Administrators,  1. 
Judgment,  5. 
Land  Tenure,  5. 
Wills,  4. 

USAGE  AND  CUSTOM. 
See  Corporation,  3. 
Orphans'  Court,  3. 

USURY. 

1.  It  is  not  usurious  in  a  hank  to  receive  interest  in  advance  upon  notes 

discounted  by  it,  and  by  the  Act  of  1882.  ch.  152,  all  other  corporate 
bodies,  and  all  citizens  and  residents  of  this  State,  are  placed  in  this 
respect  upon  the  same  footing  with  the  banks.  Duncan  vs.  Md.  Sav- 
ings Insfn,  195. 

2.  Usury  does  not  consist  in  merely  intentionally  taking  a  larger  amount 

of  interest  than  is  allowed  by  law,  but  there  must  be  superadded 
to  such  intent,  a  corrupt  design  to  charge  more  than  the  legal  rate, — 
and  that  is  a  matter  of  fact  to  be  submitted  to  the  jury.    lb, 

3.  But  the  Court  did  right  in  withholding  the  question  from  the  jury, 

where  the  amount  charged  was  only  two  cents  more  than  the  legal 
rate  of  interest,  that  circumstance  standing  alone  being  too  trifling 
and  inconclusive  to  warrant  the  jury  in  flnding  a  corrupt  and  usurious 
intention.     lb. 

VESTRY. 

The  proceedings  of  the  vestry  of  a  church,  pledging  its  corporate  funds 
to  persons  who  might  perform  work,  or  furnish  materials  for  it,  can 
impose  no  personal  liability  upon  the  members  of  the  vestry;  and  an 
impression  subsequently  manifested  by  them,  that  they  had  assumed 
a  personal  responsibility,  cannot  vary  the  legal  interpretation  of  the 
act  upon  which  the  question  of  responsibility  depends.  Vincent  vs. 
Chapman^  186. 

WILLS. 

1.  A  bequest  of  8500  to  each  of  the  testator's  two  grand-sons,  to  be  paid 

by  his  executor,  with  a  devise  of  the  remainder  of  his  estate,  real  and 
personal,  to  his  executor,  is  not  eTidence  of  an  intention  to  charge 
the  real  estate  in  the  hands  of  the  devisee,  with  the  payment  of  the 
legacies.     Stevens  vs.  Oregg^  97. 

2.  If  the  language  of  a  will  is  uncertain,  as  to  the  person  designed  to 

take,  or  as  to  the  thing  designed  to  be  given,  the  Court  cannot  en- 
force it  without  adding  a  devisee  or  legatee  not  named,  or  describ- 
ing property  not  described  in  the  will.     Tolson  vs.  Tolson,  107. 

3.  In  a  devise  to  the  seven  sons  of  the  testator,  with  a  request  that  they 

should  take  care  of  their  brother  John  Tolson  and  his  family,  it  was 
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held^  upon  a  bill  filed  by  Jobn  and  his  children,  that  the  term 
''familj'^  did  not  designate  the  persons  intended  by  the  testator, 
with  sufficient  accuracy ;  and  that  as  to  those  who  were  contem- 
plated by  that  term,  the  devise  must  fail.    lb, 

4.  But  the  failure  of  the  will  in  that  respect,  did  not,  however,  affect  the 

devise  in  favor  of  John,  and  that  the  proper  and  necessary  meana  of 
securing  the  execution  of  the  testator's  intention  to  provide  a  main- 
tenance for  him,  was  to  consider  the  amount  necessary  for  that  pur- 
pose, a  charge  on  the  land  devised  to  the  seven  sons,  and  to  make 
them  trustees  for  John.    lb. 

5.  A  limitation  over  of  personal  property,  after  a  dying  under  age  and 

without  issue,  or  before  marriage  and  without  issue,  is  good,  the 
contingeDcies  not  being  too  remote.     Jones  vs.  Sothoron,  126. 
See  Debtor  and  Creditor,  4. 
Equity,  81,  34. 
Executors  and  Administrators.  1.  3. 
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DECEMBER  TERM,  1839. 

•  John  Glenn,  Trustee  of  M.  Dorset  vs.  Ann  Clapp,  Exe-    1 

cutor  of  Aabon  Clapp.— December,  1839. 

It  is  a  clear  proposition,  that  a  suit  in  equity  abates  by  the  death  of  any  of 

the  parties  materially  interested,  and  the  insolvency  or  bankruptcy  of  a 

plaintiff  or  defendant  makes  it  necessary,  that  the  trustee,  or  assignee, 

should  be  brought  before  the  Court,  (a) 
When  the  complainants  in  a  bill  for  a  sale  die,  before  the  sale,  but  after  a 

decree,  the  proceedings  should  be  revived ,  before  anything  further  is 

done,  (b) 
Before  the  Court  adjudicates  upon  the  rights  of  the  representatives  of  a 

deceased  party,  an  opportunity  should  be  afforded  them  to  vindicate 

those  rights,  (c) 

After  the  suggestion  of  the  death  of  a  material  party,  made  by  one  who  is 
competent  to  make  such  suggestion,  the  Court  cannot  proceed  in  the 
cause  till  satisfied  the  suggestion  is  unfounded  in  fact,  except  only  to 
take  the  necessary  steps  to  bring  proper  parties  before  it. 

An  admission  or  agreement,  by  the  surviving  xxarties  to  the  suit,  that  the 
interest  of  the  deceased  party  has  been  extinguished  or  satisfied,  will 
not  dispense  with  the  necessity  of  bringing  his  representatives  before 
the  Court. 

l^Then  a  suit  has  abated  after  decree,  it  is  settled,  that  the  defendants,  or 
either  of  them,  where  more  than  one,  may  file  a  bill  and  revive  and 
prosecute  the  decree. 

(a)  Cited  in  Hurt  vs.  StuU,  4  Md.  Ch.  892.    See  Rev.  Code,  Art.  65,  sec.  12, 
^t  seq, 

(b)  Cited  in  Scfd^  vs.  Baltimore,  29  Md.  46.    See  Rev.  Code,  Art.  65.  sec.  18 

(c)  Approved  in  Holthaus  vs.  Nicholas,  41  Md.  264. 

1  11  a.  &  J. 
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The  abatement  of  a  suit,  before  the  sale,  when  relied  on  as  an  exception,  and 
made  before  final  ratification,  is  a  sufficient  reason  for  setting  aside  the 
sale.  (d). 

Such  a  sale  is  a  transaction  between  the  Court  and  the  purchaser,  and  a  pri- 
vate sale  may  be  made  as  well  as  a  public  sale  if  the  Court  deem  it  ad- 
yantageous.  (e) 

After  however  setting  aside  a  sale  upon  that  ground,  as  formerly  irregular, 
the  Court  may  revive  the  terms  of  the  contract  with  the  same  purchaser, 
if  advantageous  to  the  parties  concerned,  who  would  then  be  in  Court, 
prepared  to  protect  their  intei'ests.  (/ ) 

It  is  no  objection  to  a  sale  made  under  a  decree,  that  a  bill  was  depending  at 
the  time  to  vacate  the  decree,  where  the  grounds  for  impeaching  it  are 

^  not  *  stated,  and  it  does  not  appear  that  any  order  was  passed  to  re- 

'^  strain  the  proceedings  of  the  trustee,  (g) 

The  Court  will  not  set  aside  a  sale,  in  all  other  respects  unexceptionable,  for 
inadequacy  of  price,  unless  so  grossly  inadequate,  as  to  indicate  a  want 
of  reasonable  judgment  and  discretion  in  the  trustee,  (h) 

But  if  any  other  just  cause  appears  to  doubt  the  propriety  of  the  sale,  inade 
quacy  of  price  would  be  a  consideration  very  proper  to  be  viewed  in 
connection  with  it.  (i) 

The  trustee  should  use  reasonable  efforts  to  disembarrass  a  title  of  any  sup- 
posed difficulty.  If  it  be  not  good,  fair  dealing  requires  it  to  be  known, 
if  the  knowledge  of  it  is  conveniently  to  be  acquired. 

That  a  cloud  rested  upon  the  title  at  the  time  of  sale,  which  might  probably 
with  some  exertion  on  the  part  of  the  trustee  be  removed,  is,  in  connec- 
tion with  the  fact  that  the  property  sold  for  a  sum  much  below  its  real 
value,  a  sufficient  ground  for  ordering  a  second  sale,  (k) 

If,  after  distribution  of  the  purchase  money,  the  purchaser  should  be  evicted 
by  a  superior  title,  he  must  submit  to  the  loss;  but  if  while  the  fund  is 
yec  in  Court,  the  purchaser  is  disturbed  in  his  possession,  or  exposed  to 
be  disturbed,  by  one  having  a  clear  title  to  the  estate,  which  was  un- 
known to  the  purchaser  at  the  time  of  the  sale,  the  sale  should  be 
rescinded,  and  the  money  restored.  (I) 

Appeal  from  the  eqaity  side  of  Baltimore  Connty  Court.    On  the 
2l8t  March,  1832,  Thomas  Morris  and  William  Egerton  exhibited 


(d)  Approved  in  Schley  vs.  Baltimore,  29  Md.  46;  Holthcms  vs.  Nicholas,  41 
Md.  265. 

(e)  Approved  in  Bolgiano  vs.  Cooke^  19  Md.  891;  Schindel  vs.  Keedy^  43  Md. 
417;  GhSbbs  vs.  Cunningham,  1  Md.  Ch.  50;  Speed  vs.  Smith,  4  Md.  Ch.  809. 

(/)  Approved  in  Holthaus  vs.  Nicholaa,  41  Md.  265. 

(g)  Approved  in  Bolgiano  vs.  Cooke,  19  Md.  896. 

(h)  Cited  in  Cunningham  vs.  Schley,  6  Gill,  226;  Kauffman  vs.  Walker,  9 
Md.  241 ;  Horsey  vs.  Hough,  88  Md.  187;  Mahoney  vs.  Mackubbin,  52  Md.  366; 
Hintze  vs.  Stingel,  1  Md.  Ch.  284.  See  also  Cohen  vs.  Wagner,  6  Gill,  286; 
Johnson  vs.  Dorsey,  7  Gill,  269. 

(i)  Approved  in  Mahoney  vs.  Mackubbin,  52  Md.  866;  Loeber  vs.  Eckes,  55 
Md.  8. 

(k)  Cited  in  Qitbs  vs.  Cunningham,  1  Md.  Ch.  47. 

(/)  Approved  in  Earle  vs.  Turton,  26  Md.  85;  Preston  vs.  lYyer^  88  Md.  824. 
Cited  in  Ooldsborough  vs.  Ringgold,  1  Md.  Ch.  242;  Ducker  vs.  Belt,  8  Md. 
Ch.  21;  Stewart  vs.  Beard,  Ibid,  229.  See  also  Ridgely  vs.  McLaughlm,  8  H. 
&  McH.  145. 
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their  bill  of  complaiut,  suggesting  that  a  certain  Michael  Dorsey  be- 
ing indebted  to  them  on  the  5th  November,  1831,  in  the  sum  of 
$312.90,  to  secure  the  same,  executed  a  mortgage  of  certain  property 
in  the  City  of  Baltimore ;  that  two  days  before  the  execution  of  said 
mortgage,  that  is  to  say,  on  the  3d  November,  1831,  the  said  Michael 
Dorsey  executed  another  mortgage  of  the  same  property  to  one 
Aaron  Clapp.  The  bill  prayed  for  a  subpoena  for  Olapp  and  Dorsey, 
and  a  sale  of  the  property  and  payment  of  complainant's  debt.  The 
mortgage  of  the  5th  November,  1831,  was  exhibited  with  the  bill. 
The  defendants  answered  the  bill,  and  on  the  3d  April,  1832,  Balti- 
more County  Court  decreed  a  sale  of  the  property,  and  directed  the 
proceeds  to  be  brought  into  Court  for  distribution.  On  the  19th 
March,  1834,  the  trustee  reported  a  sale  made  on  the  13th  of  that 
month,  for  $490  to  Thomas  Harwood,  and  the  Court  passed  the  usual 
order  of  ratification  nisi.  Before  the  time  expired  under  this  order, 
to  wit,  on  the  28th  March,  1834,  John  Glenn,  trustee  of  the  said 
Michael  Dorsey,  filed  in  said  cause  the  following  exceptions,  and 
prayed  that  the  sale  made  and  reported  by  E.  Purviance,  Junior, 
may  not  be  ratified  and  confirmed,  for  the  following  reasons : 

*  1.  That  a  bill  was  pending  t.o  vacate  the  deed  and  decree,  ^ 
under  which  said  sale  took  place,  when  the  same  was  made.         ^ 

2.  Because  the  price  paid  for  the  property  did  not  exceed  half  its 
valne. 

And  he  prays  that  the  trustee  may  state,  whether  he  does  not 
consider  the  property  worth  nine  hundred  dollars,  or  nearly  that 
sum. 

Afterwards,  on  the  23d  of  March,  1837,  Robert  Purviance,  Junior, 
the  trustee  aforesaid,  filed  in  said  cause  his  answer  to  the  exceptions 
aforesaid,  viz :  that  the  lot  by  him  sold  was  a  front  lot,  with  the  im- 
provements of  a  small  dwelling  erected  upon  it,  it  being  the  same  that 
is  described  in  the  mortgage  deed  filed  in  the  cause,  but  this  lot  had 
connected  with  it  another  lot  held  by  Michael  Dorsey,  under  some 
agreement,  or  contract  of  lease  from  the  Baltimore  Water  Company, 
which  other  lot  extended  within  a  few  feet  of  the  back  steps  of  the 
said  front  house,  and  was  absolutely  essential  to  the  comfortable  en- 
joyment of  the  front  house  by  the  tenant ;  said  Dorsey  having  posses- 
sion of  both ;  but  the  back  lot  not  being  included  in  the  mortgage, 
trustee  had  no  right  to  sell  it,  and  the  same  being  claimed  by  Mr. 
John  Boggs,  under  a  levy,  or  an  actual  sale  made  on  a  judgment 
against  said  Michael  Dorsey.  Trustee  has  enquired  about  the  date 
of  said  levy  and  sale,  but  has  not  been  able  to  obtain  the  same,  not 
knowing  the  name  of  the  magistrate  who  rendered  the  judgment,  or 
the  constable  who  levied  the  execution,  and  the  trustee  not  deeming 
it  proper  to  refer  to  Mr.  Boggs  upon  the  subject.  With  regard  to 
the  value  of  the  property,  trustee  is  not  prepared  to  speak  positively, 
he  certainly  would  consider  it  worth  much  more  than  9490,  but  does 
not  think  it  worth  nine  hundred  dollars,  the  back  yard  being  par- 
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tially  cut  off,  as  above  mentioned.  Something  either  was  mentioned 
about  the  title  to  the  i)roperty,  or  some  impression  prevailed  amoDg 
the  company,  that  there  would  be  a  difficulty — trustee  after  this  long 
interval  of  time  not  recollecting  precisely  what  was  said,  or  whence 
the  impression  was  derived,  but  it  was  this  impression,  or  the  cutting 
-  off  the  yard  as  above,  which  caused  the  lot  to  be  sold  for  •  less 

^         than  its  intrinsic  worth;  the  property  is  liable  for  the  dower 
of  the  wife  of  Michael  Dorsey. 

The  said  Glenn  then  filed  the  following  petition,  to  wit :  The  peti- 
tion of  John  Glenn,  permanent  trustee  of  Michael  Dorsey,  humbly 
shows,  that  since  the  decree  obtained  in  this  cause,  Michael  Dorsey 
has  become  an  insolvent  debtor,  and  your  petitioner  has  been  ap- 
pointed his  permanent  trustee,  and  duly  given  bond  as  such.  That 
since  the  decree  was  rendered  in  this  cause,  the  amount  for  which 
the  same  was  rendered,  has  been  fully  satisfied  and  paid,  which  fact 
this  petitioner  has  only  ascertained  this  day.  He  also  states  that 
both  Morris  and  Egerton  are  dead,  that  Egerton  was  the  surviving 
partner,  and  that  the  executors  of  his  last  will  and  testament  are 
Archibald  Stirling  and  Franklin  Anderson,  and  that  both  said  com- 
plainants died  before  the  sale  was  made  by  the  trustee,  and  that 
both  defendants  are  dead.  That  the  property  sold  was  disposed  of 
largely  below  its  value.  He  therefore  prays,  that  the  sale  reported 
may  not  be  ratified,  and  that  the  decree  may  be  entered  satisfied, 
and  that  the  executors  of  said  surviving  partner  may  answer  the 
allegations  of  this  petition,  and  he  will  pray. 

And  on  the  same  day  Ann  Clapp,  executrix  of  the  said  Aaron 
Clapp,  appeared  and  suggested  the  death  of  Aaron  Clapp,  and  filed 
her  letters  testamentary  as  executrix  aforesaid. 

The  cause  thus  stajiding,  on  the  29th  March,  1837,  the  Court  [Ma- 
GBUDEB,  A.  J.]  passed  the  following  order: 

In  the  matter  of  the  exceptions  to  the  ratification  of  the  sale 
reported  by  the  trustee  on  the  19th  March,  1834-— exceptions  filed  by 
John  Glenn,  permanent  trustee  of  Michael  Dorsey,  set  down  for 
hearing  on  the  23d  March,  1837,  and  argued  same  day — ^I  do  not 
think  that  either  of  the  exceptions  can  be  sustained,  nor  that  there 
is  any  thing  in  the  answer  of  the  trustee  filed  23d  March,  1837,  nor 
in  the  petition  of  John  Glenn,  permanent  trustee  of  M.  Dorsey,  filed 
same  day,  to  interpose  any  obstacle  to  the  ratification  of  the  sale. 
The  rights  of  claimants  to  the  fund  in  Court,  are  subject  to  be  en- 
quired into  before  the  auditor,  and  proper  parties  may  be  made  at 
any  •  time,  for  the  purpose  of  settling  those  rights.  In  rela- 
^  tion  to  the  fact  set  forth  in  the  petition  of  the  permanent 
trustee  of  Dorsey,  that  the  mortgage  debt  due  to  Morris  &  Egerton 
has  been  fully  paid,  and  that  the  decree  ought,  therefore,  to  be  en- 
tered satisfied-^I  am  of  opinion  that  if  there  were  an  answer  to  the 
petition  admitting  that  fact,  it  could  not  avail  to  prevent  a  ratifica- 
tion of  the  sale,  because  I  consider  the  decree  to  have  passed  as  well 
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for  the  benefit  of  Clapp,  the  first  mortgagee,  as  for  that  of  the  com- 
plainants, looking  at  the  statements  to  that  effect  set  forth  in  the 
bill  of  complaint,  and  in  the  answer  of  Glapp.  It  is  therefore,  this 
29th  day  of  March,  1837,  ordered  by  the  Court,  that  the  said  excep- 
tions be,  and  the  same  are,  hereby  overmled.  No  order  for  the  final 
ratification  of  the  sale  can  be  made  at  this  time,  becanse  it  does  not 
appear  from  the  papers,  or  from  any  of  the  proceedings,  that  there 
has  been  publication  of  the  ord^r  of  ratification  nisiy  passed  on  the 
19tb  March,  1834,  in  a  newspaper,  as  thereby  prescribed.  When  that 
is  shewn  to  have  been  done,  by  the  filing  of  the  certificate  of  the 
printer,  in  the  usAal  way,  a  final  order  will  be  made. 

And  afterwards,  on  the  twenty-third  day  of  September,  1837,  the 
said  Robert  Purviance,  Jr.,  trustee  as  aforesaid,  filed  in  said  cause  the 
proof  of  the  order  nm^  ratifying  the  sale  made  by  him  in  1834,  and 
the  Court  [Magrudeb  and  Pubyiance,  A.  J.]  passed  an  order 
finally  ratifying  the  sale  made  by  the  trustee.  Glenn,  the  trustee  of 
Dorsey,  appealed  from  this  order,  and  also  from  the  order  dismissing 
his  petition. 

The  cause    was  argued   before   Buchanan,  C.  J.,  Stephen, 
Abcheb  and  Chambebs,  JJ. 
MeMahany  for  the  appellant,  T.  S,  Alexander^  for  the  appellee. 

Chambers,  J.  delivered  the  opinion  of  the  Court.  It  is  a  clear 
proposition,  that  a  suit  in  equity  abates  by  the  death  of  any  of  the 
parties  materially  interested.  The  books  of  practice  also  inform  us, 
that  the  insolvency  or  bankruptcy  of  the  plaintiff  or  defendant,  ren- 
ders the  suit  so  far  defective,  *  that  the  trustee  or  assignee  ^ 
must  be  brought  before  the  Court.  ^ 

That  Morris  and  Egerton,  the  complainants  in  the  bill,  died  before 
the  sale  by  the  trustee,  is  expressly  alleged  in  the  petition  filed  by  the 
appellant ;  when  the  defendants  died,  is  not  stated  by  the  petition, 
although  it  states  the  fact  of  their  death.  There  is  nothing  in  the 
record  to  show  the  period  at  which  Michael  Dorsey,  one  of  the  de- 
fendants, became  insolvent,  but  it  does  appear  that  the  sale  was 
made  by  the  trustee  on  the  13th  March,  1834,  and  that  on  the  28th 
of  the  same  month,  the  trustee  of  said  insolvent  appeared  in  Court 
and  tiled  exceptions  to  the  sale. 

It  is  admitted  in  the  argument,  that  the  proceedings  should  have 
been  revived  before  the  sale,  but  it  is  alleged,  that  the  abatement 
was  only  technical,  inasmuch  as  the  claim  of  Morris  &  Egerton  bad 
been  discharged,  and  that  the  subsequent  proceedings  ought  not  to 
be  set  aside  now  for  this  cause.  The  evidence  of  this  payment  to 
Morris  &  Egerton  is  to  be  found  alone  in  the  petition  of  the  appel- 
lant, and  it  is  said  by  counsel  on  both  sides,  that  as  the  Court  below 
has  acted  upon  the  petition,  assuming  its  facts,  because  it  has  not 
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allowed  the  opportunity  to  sastain  them  by  proof,  we  are  to  receive 
this  evidence  as  cpnclasive. 

To  whatever  extent  this  may  be  the  ca«e,  so  far  as  re^rds  the 
respective  interests  of  the  parties  now  before  the  Gonrt,  we  cannot 
admit  that  the  rights  of  Morris  &  Egerton's  representatives  are  con- 
clnded  by  the  allegations  made  in  the  canse  after  they  had  ceased  to 
be  parties  to  it.  It  is  precisely  upon  the  ground,  that  great  injastice 
will  resnlt  by  permitting  the  rights  of  absent  and  ignorant  claimants 
to  be  finally  decided  by  the  evidence  of  other  and  often  interested 
persons,  that  the  rules  have  been  adopted,  regulating  the  abatement 
-  of  causes,  and  requiring  proper  parties  to  be  brought  before  the 
Gonrt.  The  first  principles  of  justice  demand  that,  before  the  Gonrt 
shall  finally  and  conclusively  adjudicate  upon  the  rights  of  the  rep- 
resentatives of  a  deceased  party,  an  opportunity  shall  be  afforded 
them  to  vindicate  those  rights,  quite  as  much  as  they  demand,  that 
^  all  other  persons  shall  have  the  opportunity  to  *  defend  their 
'  property  before  its  title  is  decided  upon  by  the  Gonrt.    The 

necessity  then  of  affording  to  the  legal  representatives  of  Moms  & 
Egerton  an  opportunity  to  contest  this  question  of  payment,  illns- 
trates  the  propriety  of  bringing  them  into  Gourt. 

The  claim  of  the  appellant  in  this  case,  to  the  surplus  of  sale,  after 
discharging  whatever  may  be  due  on  Clapp's  mortgage,  depends 
upon  the  payment  or  non-payment  of  the  Morris  &  Egerton  debt: 
that  is  to  say,  these  two  parties  are  adverse  claimants,  so  far  as  we 
have  any  information  in  the  canse,  derived  from  Morris  &  Egerton, 
or  any  one  authorized  to  speak  for  them.  The  interest  of  A.  Glapp's 
ropresentatives  is  not  in  the  smallest  degree  affected  by  a  confession, 
that  the  debt  of.  Morris  &  Egerton  is  paid.  Can  we  then,  in  this 
condition  of  the  case,  assume  the  fact  of  payment  to  Morris  & 
Egerton  as  established  by  the  assertion  of  the  adverse  party,  ad- 
mitted by  a  stranger,  who  has  no  interest,  (unless  indeed  it  be  to  ex- 
pedite the  payment  of  his  own  debt  by  the  admission,)  because  it 
shows  the  objection  to  be  merely  technical,  and  thereby  avoids  the 
delay  of  making  new  parties  ? 

We  cannot  consider  the  payment  to  Morris  &  Egerton,  so  far 
proved,  as  to  consider  it  a  mere  matter  of  form,  to  bring  in  their 
representatives,  to  admit  or  deny  it.  Every  party  must  be  considered 
a  material  party,  whose  interest,  as  claimed  by  him  on  the  record,  is 
material,  so  far  as  respects  the  question  of  abatement. 

It  is  settled  law,  that  where  a  suit  has  abated,  after  decree,  the 
defendants  (or  either  of  them,  where  more  than  one,)  may  file  a  bill, 
and  revive  and  prosecute  the  decree ;  and  it  is  urged  hence,  that  the 
failure  to  file  such  a  bill  by  the  appellant,  has  been  the  occasion  of 
all  the  difficulty  complained  of  in  the  cause,  and  is  a  sufficient  reason 
to  refuse  his  application  to  reverse  the  proceedings  below.  While 
we  admit  the  right  of  the  appellant,  as  the  proper  representative  of 
Michael  Dorsey,  to  file  a  bill  of  revivor,  we  are  b^*  no  means  prepared 
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to  Kay  he  was  compelled  to  do  so.  He  came  into  Court  under  the 
iDvitation  impliedly,  if  not  expressly  given,  by  the  order  of  ^ 
'confirmation  nisi^  and  objected  to  the  ratification.  His  ^ 
petition  may  be  regarded  in  the  same  character  as  a  further  excep- 
tion to  the  sale.  This  was  sufficient  to  put  the  Court  in  possession 
of  the  fact.  After  a  suggestion  of  the  death  of  a  material  party 
made  by  one  who  is  competent  to  make  such  suggestion,  the  Court 
cannot  proceed  in  the  cause  until  satisfied  the  suggestion  is  un- 
founded in  fact,  except  only  to  take  the  necessary  steps  to  bring 
proper  parties  before  them. 

If,  however,  there  was  a  necessity  imposed  upon  a  defendant,  to 
revive  the  proceedings  abated  by  a  plaintiflPs  death,  in  any  case,  it 
would  be  a  difficult  matter  to  sustain  the  pretensions  of  the  present 
appellee  in  this  respect.  Her  intestate  was  a  defendant  also.  She 
too  had  the  same  privilege  to  revive  the  proceedings.  She  demands 
farther  proceedings,  and  the  confirmation  of  the  sale,  and  payment 
of  her  claim.  So  her  counsel  insists  before  us,  she  is  entitled  to  de- 
mand; and  this  for  the  reason  that  the  appellant,  who  represents  a 
co-defendant,  and  who  only  claims  that  all  proceedings  shall  be  ar- 
rested till  proper  parties  are  made,  will  not  file  a  bill  to  revive,  and 
thereby  make  it  necessary  for  her  to  do  so. 

These  considerations  lead  us  to  the  result,  that  the  Court  below 
should  have  suspended  its  proceedings  upon  the  suggestion  of  the 
death  of  the  complainants  in  the  cause,  until  new  parties  were  made, 
and  their  subsequent  orders  must  be  reversed. 

The  making  of  new  parties  will  necessarily  bring  before  the  Court 
the  questions  aflfecting  the  sale,  and  whether  it  must  be  set  aside, 
either  on  account  of  the  previous  abatement  of  the  suit  by  the  death 
of  the  complainant,  or  for  the  reasons  alleged  in  the  exceptions  first 
filed. 

We  think  the  abatement  of  the  suit  before  the  sale,  where  that 
circumstance  is  relied  on  as  an  exception,  and  made  before  final 
ratification,  is  a  sufficient  treason  for  setting  aside  the  sale.  But  it  is 
to  be  considered,  that  the  true  character  of  such  a  sale  is,  that  it  is 
a  transaction  between  the  Court  and  the  purchaser :  that  a  private 
sale  may  be  made,  as  well  as  a  public  sale,  if  the  Court  deem  it  ad- 
vantageous, and  that  after  *  setting  aside  the  sale  as  formally 
irregular,  the  Court  might  revive  the  terms  of  the  contract  ^ 
with  the  same  purchaser,  if  no  other  objections  existed,  and  those 
terms  were  deemed  advantageous  to  the  parties  who  are  thus  in 
Court,  prepared  to  protect  their  interests  in  this,  as  in  every  other 
respect. 

Without  intimating,  therefore,  even  a  conjecture,  as  to  the  course 
which  in  this  case  may  be  pursued,  it  is  apparent  that  a  contingency 
may  occur,  in  which  it  may  be  necessary  that  our  views  be  expressed 
in  regard  to  the  other  objections  taken  to  this  sale. 


8  GLENN  V8.  CLAPR— 11  G.  &  J. 

The  first  exception,  to  wit,  that  a  bill  was  pending  at  the  time  of 
the  sale  to  vacate  the  decree,  and  the  deed  upon  which  it  was 
founded,  has  not  been  relied  on.  The  fact  that  such  a  bill  was 
pending,  without  disclosing  the  grounds  upon  which  it  proceeds,  and 
without  stating  that  it  had  resulted  in  any  order  to  restrain  pro- 
ceedings under  the  decree,  could  furnish  no  reason  for  setting  aside 
the  sale. 

The  second  exception,  is  the  inadequacy  of  price.  The  trustee 
was  called  upon  to  answer  this  objection,  and  says  he  considers  the 
property  certainly  worth  more  than  IB490,  the  sum  at  which  it  waa 
sold,  but  less  than  (900,  the  value  alleged  by  the  petition,  and  the 
trustee  alleges  that  he  is  not  prepared  to  speak  positively  of  its 
value.  The  Court  will  not  set  aside  a  sale  in  all  other  respects  unex- 
ceptionable, for  inadequacy  of  price,  unless  the  sum  reported  by  the 
trustee,  is  so  grossly  inadequate  as  to  indicate  a  want  of  reasonable 
judgment  and  discretion  in  the  trustee.  But  where  any  other  just 
cause  appears  to  doubt  the  propriety  of  the  sale,  it  is  a  consideration 
very  proper  to  be  viewed  in  connexion  with  it,  that  the  sale  has  been 
also  made  at  a  reduced  price.  The  answer  of  the  trustee  in  this 
case  discloses,  we  think,  snfiQcient  grounds,  when  taken  in  connexion 
with  the  fact,  that  the  sum  bid  is  confessedly  below  the  real  valae  of 
the  property,  to  justify  the  Court  below  in  ordering  another  sale. 
The  title  was  evidently  clouded,  ^'an  impression  prevailed  among  the 
company  that  there  would  be  a  difficulty,"  and  the  adjacent  lot 
^'absolutely  essential  to  the  comfortable  enjoyment"  of  the  lot  sold, 
1  i\  ^^®  involved  in  •  still  more  doubt,  as  to  its  title,  in  conse- 
'■^  quence  of  an  alleged  judgment  and  execution,  which  the 
trustee  might  probably  with  some  little  exertion  be  able  to  explain. 

It  is  true,  as  alleged  in  the  argument,  that  in  Chancery  sales  in 
this  State,  there  is  no  examination  into  the  title  by  an  officer  of  the 
Court,  as  in  England,  and  if  after  distribution  of  the  purchase 
money,  the  purchaser  should  be  evicted  by  a  superior  title,  he  must 
submit  to  the  loss,  and  has  no  redress;  but  if  while  the  fund  is  yet 
in  Court,  the  purchaser  is  disturbed  in  his  possession,  or  exposed  to 
be  so  disturbed,  by  one  having  a  clear  title  to  the  estate,  which  title 
was  entirely  unknown  to  the  purchaser  at  the  time  of  sale,  we  think 
the  plain  principles  of  justice  require  the  sale  to  be  rescinded,  and 
the  purchase  money  to  be  restored.  As  between  the  parties  to  whom 
the  proceeds  of  sale  are  ultimately  to  be  paid,  and  the  purchaser,  the 
transaction  is  so  far  in  fieri,  that  a  total  failure  of  consideration, 
should  prevent  them  from  receiving  the  stipulated  price. 

The  Court  should  not  therefore  in  this  case  be  restrained  from 
setting  aside  the  sale,  from  any  apprehension,  that  a  defect  in  the 
title  might  be  exposed  at  another  sale,  and  a  less  sum  be  realized. 
The  trustee  should  use  reasonable  efforts  to  disembarrass  the  title  of 
any  supposed  difficulty.  If  the  title  is  not  good,  fair  dealing  requires 
it  to  be  known,  if  the  knowledge  of  it  is  conveniently  to  be  acquired; 
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if  it  be  good,  the  parties  entitled  ought  to  receive,  and  the  purchaser 
to  pay  a  just  equivalent;  and  bidders  will  then  be  placed  on  more 
eqaal  terms,  as  well  those  who  may  have  had  the  means  to  investi- 
gate the  title  fully,  as  those  who  have  not. 

Entertaining  the  opinion,  that  the  Court  below  was  wrong  in  dis> 
missing  the  i>etition,  which  suggested  the  death  of  the  complainant, 
and  in  proceeding  to  ratify  the  sale,  we  must  reverse  the  orders 
passed  in  respect  thereto ;  and  remand  the  cause  for  such  further 
proceedings,  as  the  parties  may  pursue,  consistently  with  the  fore- 
going views.    The  costs  in  this  Court  to  be  paid  by  the  appellee. 

Orders  reversed^  and  cause  remanded. 
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The  snbetitution  of  a  debtor ^s  obligation  of  a  higher  nature,  for  a  debt  due 
by  him  of  inferior  degree,  extinguishes  the  original  liability;  and  the 
same  effect  takes  place,  when  the  substituted  higher  obligation  is  exe- 
cuted by  one  of  two  i)artnerB,  or  other  persons  jointly  bound,  (a) 

And  a  judgment  obtained  upon  the  original  obligation,  against  all  or  either 
of  the  debtors,  will  produce  a  similar  result,  (b) 

Where  the  ostensible  partner  had  given  notes  in  the  partnership  name,  for 
merchandise  purchased  for  the  uses  of  the  partnership,  upon  which  the 
payee  in  ignorance  of  the  partnership  sued  and  recovered  judgment 
against  the  former  alone,  it  was  hdd^  in  an  action  afterwards  brought 
against  the  dormant  partner,  that  the  liability  of  the  latter  upon  the 
notes,  was  extinguished  by  the  judgment. 

Quere.— Whether  in  an  action  against  a  firm,  where  one  of  the  defendants 
is  a  dormant  partner,  and  the  business  has  been  transacted  solely  in 
the  name  of  the  ostensible  partner,  it  is  incumbent  on  the  plaintiff  to 
prove,  that  the  contract  sued  on,  was  entered  into  on  account  of  the 
partnership. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
assumpsit  commenced  on  the  14th  November,  1836,  by  the  appellant 
against  the  appellee.  The  plaintiff'  declared  for  goods  sold,  &c.  upon 
the  money  counts,  and  upon  an  inaimul  computasset  The  defendant 
pleaded  nan  oMumpsit,  on  which  plea  issue  was  joined. 

The  case  was  submitted  to  the  County  Court  upon  the  following 
statement  of  facts : 

It  is  admitted  in  this  cause  that  Bobert  S.  Hollins  and  John  9. 
Hollins  the  defendant,  were  partners  in  the  business  of  manufacturers 


(a)  Cited  in  Davidson  vs.  Kelly ^  1  Md.  500.  But  if  one  partner  who  has 
executed  in  the  name  of  the  firm  a  single  bill  for  the  amount  of  a  firm  debt, 
afterwards  give  a  promissory  note  in  the  name  of  the  firm,  a  recovery  may 
be  had  thereon  against  the  firm.  Ibid,  Cf.  Brown  vs.  Duncanson,  4  H.  & 
McH.  222;  Ins.  Co.  vs.  Smith,  6  H.  &  J.  141;  Boivers  vs.  State,  7  H.  &  J.  25. 

[h)  Cited  in  Thomas  vs.  Mohler,  25  Md.  45;  Loney  vs.  Bailey,  43  Md.  18. 
See  Bev.  Code,  Art.  64,  sec.  60. 
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of  cotton  goods^  and  that  tbey  carried  on  their  said  business  in  the 
name  solely  of  Robert  S.  HoUins;  that  while  the  said  John  and 
Bobert  were  partners  as  aforesaid,  bat  which  fact  of  partnership  was 
unknown  to  Wm.  A.  Moale,  and  did  not  become  known  to  him  nntil 
the  Ist  of  July,  1834,  the  said  Bobert  purchased  for  the  business 
purposes,  and  uses  in  fact,  of  said  partnership,  but  without  disclosing 
that  fact,  a  quantity  of  cotton,  for  the  sum  of  (3,161.97,  which  cotton 
was  delivered  to  said  Bobert,  and  used  in  the  business  aforesaid,  and 
that  said  cotton  was  sold  on  a  credit  of  six  months;  and  that 
^  ^  said  Bobert  accordingly  made  and  delivered  *  to  said  plaintiff 
'■'^  for  said  purchase,  his  (said  Bobert's)  three  promissory  notes- 
one  dated  the  11th  of  May,  1833,  payable  six  months  after  date,  for 
$330.21,  and  two  others  dated  the  12th  of  July,  in  the  1833,  payable 
six  months  after  date,  each  for  (1,415.88.  It  is  further  admitted  that, 
said  notes  not  being  paid,  the  plaintiff  still  being  ignorant  of  the  fact 
of  a  partnership  as  aforesaid,  instituted  suit  against  said  Bobert  S. 
HoUins  upon  said  notes,  in  Baltimore  County  Court,  on  the  2nd 
April,  in  the  year  1834,  and  recovered  judgment  thereon  against  said 
Bobert,  on  the  2nd  December,  1834,  subject  to  the  release  of  said 
Bobert  under  the  insolvent  laws  of  Maryland,  for  the  benefit  of  which 
said  Bobert  had,  after  the  institution  of  suit  aforesaid,  applied,  and 
that  said  judgment  remains  unsatisfied.  It  is  agreed  that,  if  the 
<Jourt  shall  be  of  the  opinion  that  on  the  above  facts  the  plaintiff  is 
entitled  to  recover,  judgment  shall  be  I'endered  in  his  favor  for  the 
damages  in  the  declaration,  to  be  released  on  payment  of,  &c. ;  and 
if  the  Court  shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover,  then  judgment  shall  be  rendered  for  the  defendant.  It  is 
agreed  that  either  party  may  api>eal  from  the  judgment  of  the  Coart 
in  the  premises. 

The  County  Court  rendered  judgment  for  the  defendant,  and  the 
plaintiff  thereupon  presented  this  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephsn,  Dob- 
set,  Chambers,  and  Spenge,  J  J. 

Nelson  and  Mayer,  for  the  appellant,  cited  Sheehy  vs.  MandeviUe  dk 
Jamison^  6  Cranchj  264 ;  Drake  vs.  Mitehell,  3  East,  251 ;  Williafns  vs. 
Hodgson,  2  JI.  db  J.  474;  Tom  vs.  Goodrich,  2  John.  213;  15  East,  62; 
Fatapsco  Insurance  Co.  vs.  Smith,  6  H.  (&  J.  166;  Rice  vs.  Shuie,  5 
Burr.  2611 ;  Robertson  vs.  Smith,  18  Johns.  Rep.  459,  480 ;  1  Johns. 
Rep.  291 ;  Act  of  1833,  ch.  276. 

J.  S,  Nicholas,  for  the  appellee,  cited  Collyer  on  Partnership,  212 ; 
-  ^  Williams  vs.  Hodgson,  ^  H.  dJ.  477 ;  •  Willings  cfe  Francis  vs. 
*•*  Consequa,  1  Fet.  Ch.  Rep.  301;  Robertson  vs.  Smith,  18  John. 
459;  Penny  vs.  Martin,  4  John.  Ch.  Rep.  566;  Smith  et  aL  vs.  Black, 
9  Serg.  &  Raw.  143 ;  Act  of  1836,  ch.  219,  repealing  Act  of  1833,  ch. 
276 ;  Hysinger  vs.  Baltzels,  3  O.  d^  J.  162 ;  Lewis  \q.  HoblitzeWs  Adm'r, 
6  G.  &  J.  259. 
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DOBSEY,  J.,  delivered  the  opinion  of  this  Court.    There  doea  not, 
in  this  case,  arise  any  question,  whether  the  contract,  for  the  enforce- 
ment of  which  this  action  was  instituted,  was  in  its  inception  bind- 
ing npon  both  the  parties,  it  being  explicitly  admitted  in  the  case 
stated,  that  the  purchase  was  made  for  the  business  purposes  ''  of  the 
partnership,  and  that  the  articles  purchased  were  so  applied.'^    It  is 
unnecessary  for  us  i;herefore  to  examine  the  numerous  authorities, 
which  have  been  cited  to  show,  that  in  a  suit  against  a  firm,  where  one 
of  the  defendants  is  a  dormant  partner,  and  the  business  has  been 
transacted  solely,  in  the  name  of  the  ostensible  partner,  it  is  incumbent 
on  the  plaintiff  to  prove,  that  the  contract  sought  to  be  enforced,  was 
entered  into  on  account  of  the  partnership.    In  truth  there  are  but 
two  questions  which  this  Court  are  caUed  on  to  decide ;  the  one,  a 
matter  of  fact,  to  be  disposed  of  byaninspectionof  the  case  stated; 
the  other  a  question  of  law,  as  to  the  extinguishment  of  the  original 
contract,  by  the  rendition  of  the  judgment  against  the  ostensible 
partner,  should  the  Court  find  the  facts  to  be  as  asserted  by  the 
appellee.    The  fact  in  dispute  in  this  case  is,  whether  the  promissory 
Dotes  given  by  Bobert  S.  Hollins,  and  on  which  the  judgment  was 
reDdered,  were  given  by  him  as  the  notes  of  the  firm,  under  the  part- 
nership signature,  or  were  given  as  his  individual  notes,  by  way  of 
collateral  security  for  the  payment  of  a  partnership  liability.    A 
determination  of  this  controversy,  can  only  be  made  by  an  examina- 
tion of  the  facts  in  the  case  stated.    It  states,  that  Bobert  S.  Hollins 
SDd  John  8.  Hollins  the  defendant,  were  partners  in  the  business  of 
manufacturers  of  cotton  goods,  and  that  they  carried  on  their  said 
basinesiS  in  the  name  solely  of  Kobert  S.  Hollins ;  that  while  said 
John  and  Bobert,  •  were  partners  as  aforesaid,  "the  said       -^ 
Bobert  purchased  for  the  business  purposes  and  uses  in  fact      ^^ 
of  said  partnership,"  a  quantity  of  cotton  for  the  sum  of  three  thou- 
sand one  hundred  and  sixty-one  dollars  and  ninety-seven  cents,  which 
cotton  was  delivered  to  said  Bobert,  and  used  in  the  business  afore- 
said, and  that  said  cotton  was  sold  on  a  credit  of  six  months,  and  the 
said  Bobert  accordingly  made  and  delivered  to  sai<J  plaintiff  for  said 
purchase,  his  (said  Bobert's)  three  promissory  notes  amounting  to 
the  said  sum  of  93,161.97  payable  six  months  after  this  date.    The 
legal  construction  of  these  facts  is,  that  the  notes  were  given  in  the 
partnership  name  for  a  partnership  debt.    There  is  not  a  fact  in  the 
statement  which  could  suggest  for  a  moment,  a  different  interpreta- 
tion to  the  acts  of  the  contracting  parties.   If  in  a  suit  on  these  notes 
against  both  partners,  the  facts  in  the  case  stated  had  been  in  evi- 
dence before  the  jury,  it  would  have  been  competent  for  the  Court, 
if  applied  to  for  the  purpose,  to  have  directed  the  jury,  that  if  they 
believed  those  facts,  the  plaintiff  was  entitled  to  recover.     Thus 
determining,  that  there  was  no  inference  of  any  other  fact  left  open 
for  the  finding  of  the  jury. 
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Upon  this  assamptioD  of  the  facts  iu  the  case,  does  the  jadgment 
recovered  against  the  ostensible  partner,  interpose  any  obstacle  to  a 
recovery  against  the  present  defendant,  is  the  question  of  of  law  we 
are  called  on  to  consider  ?  That  the  substitution  of  a  debtor's  obliga- 
tion of  a  higher  natnre,  for  a  debt  due  by  him  of  inferior  degree,  works 
an  extinguishment  of  his  original  liability,  has  not  been,  and  upon 
authority  could  not  be  controverted.  And  that  the  said  extinguish- 
ment takes  place  when  the  substituted  obligation  of  a  higher  nature, 
is  executed  by  one  of  two  partners,  or  other  persons  jointly  hound,  is 
now  well  settled.  See  the  cases  of  Williams  vs.  Hodgson^  2H,dtJ.  474 ; 
U.  S.  vs.  AMey  and  otherSjS  Wash,  C.  G.  Rep.  518,  and  Tom  vs.  Oood- 
richj  2  Johns.  213.  If  the  reduction  of  a  simple  contract  debt  to  a 
specialty  in  such  cases,  works  its  extinction,  it  is  difficult  to  conceive 
a  reason  why  a  judgment  obtained  thereon,  (a  security  of  a  still  higher 
nature)  should  not  produce  the  same  result.  '  Tis  true  the  doctrine  of 
^  *  extinguishment  or  merger,  when  applied  to  matters  of  this 

'  ^  sort,  is  purely  technical,  and  may  on  some  occasions  be  produc- 
tive of  inconvenience  and  injustice.  But  we  sit  here  not  to  make 
or  amend,  but  to  expound,  the  law.  Such  as  we  find  it  we  must 
declare  it.  We  regard  the  case  before  us,  therefore,  not  only  as  fall- 
ing within  the  principle  established  in  the  cases  above  referred  to; 
but  as  fully  settled  by  decisions  on  the  very  point  now  at  issue.  See 
the  cases  of  Smith  &  al.  vs.  Black,  9  Serg.  i&  Rawle,  142 ;  Robertson 
vs.  Smith,  18  Johns.  459,  and  Willings  dt  Francis  et  al.  vs.  Consequa,  1 
Peters^  0.  C.  Rep.  301.  Concurring  with  the  County  Court  we  affirm 
their  j  udgraent.  Judginent  affirmed. 


H.  Gbovebman  and  Wife  vs.  Catharine  Diffendebffeb  et  oL 

December,  1839. 

Where  the  husband  seeks  by  a  bill  in  Chancery  to  recover  a  sum  or  sums  of 
money  due  to  his  wife,  the  equity  of  the  wife  to  a  settlement  is  unques- 
tionable, and  iu  such  cases,  it  is  the  invariable  practice  to  include  a  pro- 
vision for  the  issue  of  the  marriage. 

Upon  a  bill  filed  by  husband  and  wife,  to  recover  the  wife^s  estate,  the  Court 
would  not  be  justified,  in  making  the  terms  of  the  settlement  conform  to 
the  allegations  of  the  bill,  in  the  absence  of  proof. 

The  averments  of  the  bill,  after  marriage,  in  relation  to  the  character  of  the 
settlement  to  be  made  upon  the  wife,  should  not  be  taken  as  evidence, 
and  form  the  foundation  of  a  decree. 

Such  a  practice  would  strip  her  of  the  customary  guards,  which  a  Court  of 
Chancery,  for  the  wisest  purposes,  has  thrown  around  her  interests. 

In  decreeing  a  settlement,  the  Court  should  be  guided  by  the  cnite-nuptidl 
agreement,  if  there  be  one.  If  no  such  agreement  is  proved,  the  settle- 
ment should  conform  to  the  equity  of  the  wife,  unless  she  waive  the 
same  in  the  accustomed  mode. 
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Appeal  from  the  Court  of  Chancery.    The  bill  in  this  cause  was 
filed  on  the  15th  June,  1835,  upon  the  equity  side  of  Baltimore  County 
Court,  and  transmitted  to  *  the  Court  of  Chancery  on  the  9th       ^ 
of  December  following.    The  complainants  therein,  the  appel-       '-^ 
lants,  alleged  that,  in  the  year  1805,  Charles  Bogers  died  seized  of 
real  estate,  having  devised  the  same  to  his  children,  Ann  Martio, 
Marj  Lee,  Sarah  Bailey,  and  Catharine  Diffenderfl'er,  wife  of  John : 
that  Ann  and  Mary  died  without  issue,  and  that  by  a  decree  of  this 
Goart,  Araminta  Winder,  sole  heiress  of  Sarah  Bailey,  be^^ame  enti- 
tled to  a  certain  portion  of  the  trust  fund  arising  from,  and  consti- 
tuted by,  the  estate  of  Charles  Bogers,  and  that  the  children  of  the 
said  Catharine  Diffenderffer,  namely  Amelia,   (now  Groverman,) 
Michael  and  Charles  B.  Diffenderffer,  to  two-thirds  of  the  rents  and 
profits  of  such  trust  funds  from  the  30th  June,  1818,  that  John  Diffen- 
derffer, father  of  Amelia,  claiming  the  same  a«  the  natural  guardian 
of  the  said  Amelia,  or  as  trustee  for  her,  received  her  share  of  the 
rents  and  profits  of  the  said  estate,  and  at  no  time  accounted  to  her. 
The  bill  then  proceeded  to  charge,  that  her  father  had  conveyed  cer- 
tain real  property  to  her  as  a  payment,  at  an  enormous  and  defective 
valuation,  and  procured  a  release  from  her,  she  being  ignorant  of  the 
contents  of  both  papers,  and  solely  induced  to  sign  the  latter  by  his 
misrepresentations.    And  after  setting  forth  in  detail  the  particulars 
of  his  misconduct,  it  further  (charges,  that  the  said  Amelia  being 
about  to  be  married  to  the  said  Groverman,  the  said  John  Diffen- 
derffer proposed  to  the  complainants,  that  a  marriage  settlement 
should  be  made  of  the  said  Amelia's  property,  at  thesame  time  present- 
ing to  complainants  a  draft  of  a  conveyance  to  effect  that  object,  and 
assuring  them,  that  it  would  secure  the  property  tq  the  said  Amelia 
so  as  to  preclude  the  possibility  of  its  being  involved  by  her  intended 
husband's  debts,  and  to  leave  to  her  the  absolute  power  of  disposing, 
of  it  in  any  form  by  will  or  otherwise  in  favor  of  her  husband  or  of 
any  one  else ;  that  being  themselves  ignorant  of  the  true  import  of 
legal  phraseology,  and  incompetent  properly  to  construe  instruments, 
such  as  that  now  mentioned,  confiding  in  the  accuracy  of  the  said 
Diffenderffer's  representations,  caused  no  examination  to  be  made 
into  the  terms  and  legal  import  of  the  said  conveyance  in  trust,      ^  ^ 
*  acceded  to  the  request  of  the  said  John  S.  Diffenderffer,  and       '  ' 
upon  the  faith  of  his  representations  signed  said  settlement.    The 
bill  then  charged  the  marriage  settlement  to  be  fraudulent  and  void, 
and  contrary  to  the  intentions  of  both  husband  and  wife ;  that  soon 
after  its  execution  the  parties  intermarried;  the  bill  charged  also  the 
death  of  John  Diffenderffer,  and  prayed  subpoena  against  his  heirs ; 
that  the  deed  from  John  Diffenderffer  to  his  daughter  might  be 
vacated ;  that  the  marriage  settlement  might  be  so  modified  as  to 
carry  into  execution  the  understanding  of  the  grantors  previous  to 
its  execution ;  that  the  release  from  Amelia  to  said  John  might  be 
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giveD  up  to  be  cancelled ;  that  an  account  might  be  taken,  a  receiver 
appointed,  iind  for  general  relief. 

With  this  bill  was  exhibited  the  deed  of  31st  December.  1834,  from 
John  Diffen<lerffer  to  Amelia  H.  Diffenderffer,  purporting  to  be  in 
consideration  of  $8,00()  paid  by  Amelia  to  the  said  John,  and  cou* 
veying  to  her  in  fee,  certain  real  property  in  Baltimore.  The  release 
of  Amelia  to  John,  dated  2nd  January,  1835,  acknowledging  to  have 
received  from  the  said  John  (12,000,  '^  which  1  have  agreed  to  accept, 
and  do  hereby  accept  in  full  payment  and  satisfaction  of  the  balance 
ef  the  amount  due  in  virtue  of  a  decree,''  &c.,  and  release  of  all  daimts 
under  such  decree.  The  last  will  and  testament  of  John  Diffenderffer, 
by  which,  after  a  devise  of  9500  to  the  complainant,  he  bequeathed 
his  estate  chiefly  to  Catharine  R.  Diffenderffer,  his  second  wife,  and 
her  children. 

The  infant  defendants  answered  by  guardian  and  an  ex  parte  com- 
mission was  ordered  against  Catharine  R.  Diffenderffer  and  the 
other  adult  defendants. 

lender  the  commission  a  great  variety  of  proof  was  taken.  The 
marriage  contract  impeached  by  the  bill,  was  dated  the  11th  Feb- 
ruary, 1835,  and  conveyed  the  property  of  the  said  Amelia  to  John 
Difl'enderffer,  Jacob  Boyer  and  Charles  R.  Diffenderffer  in  trust,  to 
the  use  of  Amelia  H.  Diffenderffer  and  her  heirs,  until  her  marriage, 
and  after,  then  in  trust,  for  the  sole  and  separate  use  of  the  said 
Amelia  for  life,  with  power  to  collect  rents,  demise  and  lease,  and  to 
devise  the  same,  in  *  case  she  should  leave  more  than  one 
'  ^  child,  among  ail  her  children,  or  to  any  one  of  them,  or  to  any 
other  person  or  persons,  that  she  might  deem  advisable — after  her 
death  in  default  of  a  will,  then  in  trust  for  the  use  of  any  child  or 
children  she  may  have;  and  if  she  should  die  without  leaving  any 
child  or  descendant,  then  the  whole  of  the  said  lands  to  be  held  in  trust 
for  the  nse  of  the  said  John  and  his  heirs  if  he  shall  be  then  living; 
if  not,  then  the  settlement  provided  for  the  descent  of  the  said  prop- 
erty to  other  relations,  some  of  the  whole  blood,  and  some  of  the  half 
blood  of  the  said  Amelia.  This  deed  was  executed  by  the  said  H. 
Groverman  and  wife. 

At  December,  1837,  the  Chancellor  [Bland]  decreed  that  the  re- 
lease from  the  complainant  Amelia  to  her  father,  be  declared  void 
and  of  none  effect;  that  the  deed  of  11th  February,  1835,  purporting 
to  be  a  settlement  of  the  property  of  the  said  plaintiff  Amelia,  in 
contemplation  of  her  marriage,  then  shortly  to  be  had  and  solemnized 
with  the  plaintiff,  Henry  Groverman,  be  and  the  same  is  hereby  de- 
clared null  and  void,  in  so  far  as  the  same  may  be  at  variance  with 
a  settlement  of  all  her  property,  by  a  deed  to  be  executed  by  the 
said  Henry  Groverman  and  Amelia  H.  his  wife,  unto  the  said  Jacob 
Boyer  and  Charles  R.  Diffenderffer,  to  be  held  in  trust,  to  apply  the 
rents  and  profits  and  dividends  thereof,  to  the  separate  use  of  the 
said  Amelia  during  her  life,  without  power  in  her  to  make  any  incum- 
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braDce  or  anticipation  thereof,  remainder  to  such  of  her  children  or 
their  descendants,  in  sach  proportions  and  manner  as  she  shall,  by 
an  instrument  of  writing  executed  and  signed,  &c.,  declare  and 
appoint ;  and  on  her  failing  to  make  any  such  appointment,  then 
to  her  heirs  and  next  of  kin  on  the  part  of  her  mother,  according  to 
the  Acts  of  Assembly  in  such  case  made  and  provided,  in  relation 
to  the  descent  and  succession  of  real  and  personal  estate,  in  like 
manner  as  if  she  had  died  unmarried  and  intestate.  The  decree 
then  proceeded  to  appoint  a  receiver  of  the  rents,  &c.,  refer  the 
cause  to  the  auditor,  and  declaring  the  principles  on  which  the  said 
deceased  John  Diffenderffer's  representatives  should  now  account 
with  the  complainants,  with  the  usual  authority  to  take  proof. 
From  this  decree  the  complainants  appealed. 

The  cause  was  submitted  to  Bttchanan,  G.  J.,  Stephen,  Abgheb, 
DoBSBT,  Ghambebs,  and  Spence,  JJ. 
Mayer  and  Wardj  for  the  appellants. 

Aboheb,  J.  delivered  the  opinion  of  the  Gourt.  The  decide  of 
the  Ghancellor,  so  far  as  it  has  placed  in  trust  all  the  property  of 
Mrs.  Groverman,  and  as  to  the  limitations  *  of  trust  by  it 
prescribed,  is  objected  to  by  this  appeal,  and  it  is  insisted  "^"^ 
that,  as  the  antc^nuptial  settlement  has  been  set  aside  as  fraudu- 
lent, and  there  is  no  proof  in  the  record  of  the  terms  originally 
agreed  on,  as  the  terms  of  settlement^  the  Ghancellor  had  no  other 
guide,  than  the  terms  set  out  in  the  complainant's  bill,  and  that  his 
decree  should  have  carried  them  out,  at  least  substantially. 

The  bill  filed  in  this  cause  seeks  to  set  aside  an  ante-nuptial  settle- 
ment as  fraudulent,  and  also  a  release  executed  by  Mrs.  Groverman 
to  John  DifFenderfTer  her  father,  anterior  to  the  marriage,  and  it 
further  seeks  to  recover  from  the  estate  of  her  father,  all  sums  of 
money  due  to  her  from  her  father,  as  guardian  or  trustee,  in  pursu- 
ance of  a  decree  of  the  Gourt  of  Appeals  at  December  Term,  1831. 
So  that  the  equity  of  the  wife  to  some  settlement  is  unquestionable: 
the  husband  seeking  not  only  to  remove  out  of  the  way  fraudulent 
deeds,  but  to  recover  the  wife's  portion  from  the  estate  of  her  father. 

What  shall  be  the  nature,  extent,  and  character  of  this  settlement 
which  is  to  be  made,  must  depend  upon  the  proof  hereafter  exhibithd 
in  the  cause,  and  the  extent  of  the  recovery  to  be  had.  The  hus- 
band seeking  equity  is  compelled  to  do  equity,  and  a  Gourt  of  equity 
will  make  him  provide  for  her,  and  where  a  settlement  is  decreed,  it 
is  the  invariaUe  practice  to  include  a  provision  for  the  issue  of  the 
marriage,  unless  the  wife  waives  the  right  to  the  settlement,  accord- 
ing to  the  manner  prescribed  by  the  practice  of  a  Gourt  of  equity. 

The  settlement  decreed  by  the  Ghancellor  was  not,  we  presume, 
»  foanded  bp&b  the  wife's  equity.    The  deed  declared  to  be  fraudu- 
lent and  void,  principally^  if  not  entirely,  embraced  real  estate.    If 
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these  are  to  be  settled  on  the  wife,  it  should  be  in  pursuaDce  of  some 
anderstanding  or  agreement,  proven  to  have  existed  anterior  to  the 
marriage. 

Wei  can  perceive  no  evidence  in  the  record,  which  will  authorize  m 
to  sanction  the  terms  of  the  decree,  nor  do  we  think  we  should  be 
justified  in  making  the  settlement  conform  to  the  allegation  of  its 
terms  in  the  bill,  in  the  absence  of  proof.  It  would  lead  to  pernicioos 
^^  consequences,  if  the  averment  by  the  •  wife,  after  marriage, 
'^^  in  relation  to  the  character  of  a  settlement  to  be  made  upon 
her,  should  be  taken  as  evidence,  and  form  the  foundation  of  a 
decree.  Although  such  might  be  the  result  here,  the  danger  woald 
be,  that  her  admissions,  thus  made  in  a  bill,  would  tend  to  strip  her 
of  those  customary  guards,  which  a  Court  of  Chancery  for  the  wisest 
purposes  has  thrown  around  her  interests. 

We  think  that  this  decree  should  be  reversed,  so  far  as  the  same 
settles  all  the  property  of  the  wife  in  the  mode  therein  designated, 
and  that  it  should  be  remanded  to  the  Chancery  Court,  that  proof 
should  be  taken  of  the  ante-nuptial  agreement,  if  any  existed,  and  that 
it  may  be  decreed  in  conformity  to  such  proof,  and  that  if  no  proof 
shall  be  found  to  exist,  of  such  agreement,  that  then  the  Chancellor 
may  in  the  progress  of  the  cause,  when  he  shall  have  the  necessary 
evidence  before  him,  decree  such  a  settlement  as  shall  conform  to 
the  wife's  equity,  unless  the  same  shall  be  waived  in  the  accustomed 
mode.  Decree  reversed  in  part,  and  cause  remanded. 


Nathan  Warfibld  and  Wife-^Ex  parte. — ^December,  1839. 

Where  a  will,  giving  a  pecuniary  legacy  to  a  female,  contains  no  proTisioD 
that  it  shall  be  settled  to  her  separate  use,  and  the  money  so  bequeathed, 
by  a  contingency  not  contemplated  by  the  testator,  is  brought  into  the 
Court  of  Chancery  by  the  consent  of  the  legatee  after  her  intermarriage, 
the  husband,  upon  the  joint  petition  of  himself  and  wife,  may  with- 
draw it,  without  any  part  being  retained  for  settlement  upon  the  wife. 

(«) 
If  in  such  a  petition  the  consent  of  the  wife  does  not  satisfactorily  appear, 
or  the  fact  of  her  having  attained  the  competent  age  is  not  clearly 
shewn,  the  Chancellor  should  not  at  once  dismiss  the  petition  upon 
either  ground,  but  it  should  be  held  over,  for  an  opportunity  of  remov- 
ing the  objection  by  proof. 

Appeal,  from  the  Court  of  Chancery.    On  the  5th  October,  1838, 

.       the  appellants  filed  their  petition  *  in  the  Court  of  Chancery 

'^^      alleging,  that  Caroline  B.  the  wife  of  !N^athan,  is  entitled  to  a 

certificate  of  State  of  Maryland  stock  amounting  to  (5,000,  as  will 

appear  by  an  order  passed  in  the  cause  of  John  W.  Darsey  vs.  Rezin 

(a)  Cited  in  Miller  vs.  WUliavison^  5  Md.  285. 
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Hammond  and  others^  and  tbe  original  certificate  on  file  in  the  8aid 
cause.  That  the  petitioner,  Caroline,  is  desirous  that  92,000  of  said 
certificate  should  be  converted  into  money,  and  paid  to  her  husband 
Nathan  to  relieve  him  from  debt.  Prayer  for  a  sale  of  $2,000,  and 
payment  to  Nathan.  There  was  a  privy  examination  of  the  wife  be- 
fore a  justice  of  the  peace,  certified  to,  and  annexed  to  the  petition 
showing  her  consent. 

The  treasury  certificate  referred  to  in  the  petition  bore  date  the 
23d  February,  1832,  and  recited  there  was  due  unto  Caroline  B. 
Hammond  $5,000,  subject  to  the  conditions,  &c.  specified  in  the  will 
of  Matthias  Hammond,  deceased. 

On  the  5th  October,  1838,  the  Chancellor  [Bland]  dismissed  this 
petition. 

The  petitioners  appealed  from  the  order,  and  sent  up  with  the  re- 
cord so  much  of  the  proceedings  in  the  case  of  John  W.  Dorsey  vs. 
Hammond  and  others^  as  were  necessary  to  bring  to  the  notice  of  this 
Court  the  i)oint8  of  their  case. 

These  proceedings  comprised  the  decree  of  the  Court  of  Chancery 
of  the  19th  March,  1827,  for  the  sale  of  the  real  estate  of  Matthias 
Hammond  of  which  he  died  seized,  with  a  notice  to  creditors  to  file 
their  claims;  the  trustee's  report  of  sales;  the  final  ratification  of 
the  sale  on  the  10th  December,  1827 ;  various  proceedings  before  the 
auditor,  distributing  the  sales  of  the  said  i:eal  estate;  and  on  the 
16th  December,  1831,  the  Chancellor  [Bland,]  upon  the  petition  of 
the  infant  heirs  of  Matthias  Hammond,  passed  the  following  order: 
^^  On  the  aforegoing  application  it  is  ordered,  that  the  solicitor  of 
the  petitioner  be,  and  he  is  hereby,  authorized  and  directed  to  invest 
tbe  aaid  sum  of  money  left  unappropriated,  and  directed   to  be 
broagbt  into  Court  by  the  order  of  the  28tb  March,  1828,  in  the 
name  and  for  the  use  of  the  said  Caroline  B.  Hammond,  subject  to 
the  conditions,  contingencies  and  terms  specified  in  the  will  of  the 
said   Matthias  Hamnsond,  in* the  next  loan  which  may  be 
caileil  for  and  made  by  this  State,  after  deducting  from  the      '^^ 
said  amount  all  costs  properly  chargeable  against  the  same,  and  also 
the  sum  of  $200  which  is  hereby  allowed  to  the  said  Thomas  S.  Alex- 
ander as  a  compensation  for  his  professional  services  in  relation  to 
the  .same,  expressly  upon  the  ground  of  its  having  been  contracted 
for  and  assented  to  by  the  mother  and  next  friend  of  the  said  Caro- 
line B.  Hammond,  as  expressed  in  her  letter  filed  on  the  10th  Inst.'' 
Ou  the  1st  March,  1832,  the  solicitor  reported  upon  oath,  that  he 
had  invested  the  sum  of  $5,052  as  directed,  and  the  same  was  rati- 
fied by  the  Chancellor,  and  the  register  directed  to  record  and  pre- 
serve the  certificate  of  the  stock  safely  and  securely,  subject  to  the 
farther  order  of  this  Court. 

At  Julj  Term,  1833,  the  appellants  filed  their  petition,  praying  the 
Chancellor  to  pass  an  order  declaring  the  right  of  the  petitioners  to 

2  11  G.  &  J. 
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the  legacy  under  the  will  of  Matthiaa  Hammond,  and  to  the  interest 
or  dividends  accruing  thereon. 

Whereapon  the  Chancellor  [Bland]  passed  the  following  order: 

^^  It  appears  from  the  case  stated  by  the  aforegoing  petition,  that 
the  petitioner^  Caroline  B.  Warfield,  is  entitled  by  virtue  of  her 
equity  in  this  Court  to  have  the  whole  or  at  least  a  reasonable  pro- 
portion of  the  sum  of  money  mentioned  in  the  said  petition  settled 
upon  her  for  her  separate  use,  exclusively  of  her  said  husband,  unless 
she  shall  relinquish  her  right  to  have  the  same  so  settled ;  therefore, 
it  is  ordered,  that  this  matter  stand  over  until  a  copy  of  the  afore- 
going petition,  together  with  a  copy  of  this  order,  shall  have  been 
served  on  the  said  Caroline  B.  Warfield,  and  after  the  same  shall 
have  been  deliberately  read  over  by  her,  pr  to  her,  she  shall  be  inter- 
rogated by  a  justice  of  the  peace,  separately,  apart  from  and  out  of 
the  hearing  of  her  said  husband,  whether  she  doth  freely  or  without 
threats  or  fear  of  his  displeasure,  relinquish  all  her  right  and  claim 
to  the  money  or  investment  in  the  said  petition  mentioned  unto  him, 
without  reserving  to  herself  her  right  to  have  a  settlement  made  on 
herself  of  the  whole,  or  any  part  •  thereof  or  not ;  and  the 
'^^  said  justice  shall  thereupon  certify  to  this  Court  her  answer 
thereto,  annexed  to  a  copy  of  this  petition,  and  this  order,  under  his 
hand  and  seal." 

Upon  the  passage  of  this  order,  the  appellants  filed  another  peti- 
tion, suggesting  the  previous  proceedings,  and  that  the  said  OaroUne 
B.  was  still  an  infant  under  twenty-one  years  of  age,  though  married, 
and  praying  that  the  Chancellor  would  review  his  order  of  July, 
1833,  and  pass  such  order  as  the  petition  and  this  supplement  may 
authorize. 

Thereupon,  on  the  8th  July,  1833,  the  Chancellor  ordered  ^Hhat 
the  interest  or  dividend  only  of  the  investment  or  sum  of  money 
mentioned  in  the  said  petition,  filed  ou  the  first  instant  be,  and  the 
same  are  hereby,  declared  to  be  payable  to,  and  receivable  by  the 
said  petitioner,  Caroline  B.  Warfield :  and  it  is  further  ordered,  that 
the  order  of  the  first  instant  be,  and  the  same  is  hereby  rescinded 
and  annulled,  and  that  the  disposition  of  the  principal  of  the  said 
investment  or  sum  of  money  be,  and  the  same  is  hereby,  suspended 
until  after  the  said  Caroline  B.  Warfield  shall  have  attained  the  full 
age,  and  until  the  further  order  of  this  Court." 

The  will  of  Matthias  Hammond  contained  the  following  devise, 
after  a  direction  to  his  executors  to  pay  his  just  debts : 

''  I  give  and  devise  unto  my  two  sons,  Denton  and  Matthias  Ham- 
mond, their  heirs  and  assigns  forever,  all  my  estate,  both  real  and 
personal ;  provided,  that  each  of  them  pay  to  their  sister,  Caroline 
Brown  Hammond,  on  the  day  of  her  marriage,  or  the  age  of  twenty- 
one  years,  the  sum  of  five  thousand  dollars  current  money." 

The  appeal  was  argued  before  Buchanan,  C.  J.,  Stephen,  Ar- 

OHEB,  DOBSET,  CHAMBERS,  and  SPENCE,  JJ. 


WARFIELD  ET  UX.  EX  PARTE.— 11  G.  &  J.  19 

S.  Pinkney^  for  the  appellants. 

Dorset,  J.  delivered  the  opinion  of  the  Coart.  No  grounds  be- 
ing stated  by  the  Chancellor  for  the  dismissal  of  the  appellants'  pe- 
tition, in  reviewing  his  order,  we  are  by  no  means  certain  that  the 
abbreviated  record  now  before  us  •presents  all  the  facts  ^ 
which  may  have  inflaenced  his  determination.  But  whether  '^  ' 
the  record  in  this  respect  be  imperfect  or  not,  we  cannot  look  beyond 
it ;  and  the  Chancellor's  order  must  stand  or  fall,  according  to  its 
merits,  in  the  aspect  in  which  it  is  now  brought  before  us. 

In  inducing  the  wife  to  unite  in  the  petition,  there  are  no  circum- 
stances to  give  rise  to  the  presumption,  that  fraud,  unconscionable 
advantage,  or  undue  influence,  had  been  practised  upon  her.    It 
would  appear  then  that  the  order  must  have  been  passed  either  be- 
cause no  assent  of  the  wife  would  have  warranted  the  granting  of 
the  prayer  of  the  petitioners;  or  that  the  assent  given  was  not  suffi- 
cient for  that  purpose;  or  that  the  petition  did  not  state  that  Caro- 
hne  B.  Warfield  had  arrived  at  the  age  necessary  to  give  validity  to 
her  assent.    Upon  neither  of  these  grounds  do  we  think  the  order 
can  be  sustained.    The  will  of  Matthias  Hammond,  under  which  the 
fand  in  question  became  the  property  of  the  wife,  directed  it  to  be 
paid  to  her,  on  her  day  of  marriage  or  maturity.    It  contemplated 
no  settlement  to  her  separate  use;  and  although  the  fund,  by  a  con- 
tingency not  contemplated  by  the  testator,  had  been  brought  into 
the  Chancery  Court,  by  the  consent  of  the  wife  properly  given;  the 
husband  was  entitled  to  receive  it  without  any  portion  of  it  being 
retained  for  investment,  as  the  separate  estate  of  the  feme  covert 
If  the  evidence  of  the  wife's  assent  which  accompanied  the  petition 
was  not  satisfactory  to  the  Chancellor,  instead  of  the  immediate  dis- 
missal of  the  petition  for  such  defect,  he  ought  to  have  retained  it 
until  such  an  examination  of  the  feme  covert  could  have  been  had 
under  his  direction,  as  would  have  satisfied  his  conscience  as  to  the 
character  of  her  consent.    If  the  petition  was  dismissed  because  it 
did  not  state  Caroline  B.  Warfield's  arrival  to  the  age  of  majority, 
we  do  not  think  the  order  of  dismissal  can  be  sustained  on  that 
ground.    Sufficient  appeared  in  the  record  to  impair,  if  not  to  repel, 
the  presumption  of  her  continued  infancy.    Her  father's  will  was  ad- 
mitted to  probate  in  1819.    The  application  in  her  behalf,  for  the  in- 
vestment of  the  fund  in  question,  filed  in  1831,  states  her  then  age 
to  be  about  seventeen;  and  the  petition  of  •Warfield  and 
wife  was  filed  in  October,  1838.     Under  such  circumstances,       '^^ 
if  the  Chancellor  entertained  doubts,  on  the  score  of  her  age,  as  to 
the  competency  of  Mrs.  Warfield  to  give  the  assent  in  question,  in- 
stead of  instantaneously  dismissing  the  petition,  he  should  have  held 
it  over,  and  given  the  petitioners  an  opportunity  of  removing  by 
proof  all  doubts  upon  the  subject. 
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This  Court  will  sign  a  decree  reversing  the  order  appealed  from, 
and  remanding  the  cause  to  the  Court  of  Chancery,  that  such  fnrther 
proceedings  may  be  had  therein  as  the  nature  of  the  case  may  re- 
quire. Order  reversed,  and  came  remanded. 


The  Franklin  Bank  of  Baltimore  vs.  The  Pennsylvania, 
Delaw^are  and  Maryland  Steam  Navigation  Company. 
December,  1839. 

In  general,  the  declarations  of  third  persons  are  inadmissible  evidence^ 
though  the  rule  which  excludes  them,  does  not  apply  to  the  authorized 
declarations,  or  representations  of  an  agent. 

The  rule  arising  from  the  relation  of  principal  and  agent  is,  that  the  decla- 
rations or  representations  of  an  agent,  made  in  the  course  of,  and  ac- 
companying the  transaction  which  is  the  subject  of  enquiry,  and  acting 
within  the  scope  of  his  authority,  may  be  proved  as  part  of  the  res 
gestoi.  (a) 

But  the  rule  does  not  extend  to  declarations,  or  representations,  made  after 
the  transaction,  though  in  relation  to  it; — such  declarations  constituting 
no  part  of  the  res  gestce,  and  not  being  binding  on  the  principal,  (h) 

The  credit  of  a  witness  cannot  be  impeached,  by  proving  antecedent  state- 
ments, inconsistent  with  his  testimony  upon  the  stand,  without  first 
interrogating  him  upon  the  subject  on  cross-examination,  that  he  may 
have  an  opportunity  of  explaining,  what  might  otherwise  appear  contra- 
dictory, (c) 

A  party  cannot  discredit  his  own  witness,  or  shew  his  incompetency,  though 
he  may  call  other  witnesses  to  contradict  him  as  to  a  fact  material  to  the 
the  issue,  in  order  to  show  how  the  fact  really  is.  (d) 

Appeal  from  Baltimore  County  Court.  This  was  a  special  action 
on  the  case,  in  which  the  plaintiffs  below,  the  appellants,  declared 
against  the  appellees. 

*  Ist.  Upon  the  delivery  of  a  package  of  banknotes  by  the 
'^^  plaintiffs  to  the  defendants,  at  their  special  instance  and  re- 
quest, to  be  carried  from  Baltimore  to  Philadelphia.    2nd  count  like 


(a)  Cited  in  McDoweU  vs.  Ooldsmith,  2Md.  Ch.  389.  See  City  Bank  vs. 
Bateman^  7  H.  &  J.  84;  Thomas  vs.  Stemheimer,  29  Md.  268;  Mechatiies  Bank 
vs.  Bank  of  Baltimore ^  36  Md.  5. 

(b)  Approved  in  Dietrich  vs.  Railway  Co.  58  Md.  356;  Phelps  vs.  JR.  R.  Co. 

60  Md.  550. 

(c)  Approved  in  Matthews  vs.  Dare^  20  Md.  269;  Conrad  vs.  Griffey^  16 
Howard,  47.     Cf.  Whiteford  vs.  Burckmyer,  1  Gill,  127;  Sloan  vs.  Edwards, 

61  Md.  105. 

(d)  Approved  in  R.  R.  Co.  vs.  State,  41  Md.  295;  SeweU  vs.  Gardner^  48  Md. 
184.  Where  a  witness  gives  evidence  against  the  party  calling  him,  such 
party,  who  was  misled  by  the  prior  statements  of  the  witness,  is  not  bound 
by  whatever  the  witness  may  say,  but  he  is  permitted  to  call  other  witnesses, 
not  to  impeach  his  credibility,  but  to  contradict  him  as  to  a  fact  material  to 
the  issue,  in  order  to  show  how  the  fact  really  is.    SeiaeU  vs.  Gardner ^  supra. 
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the  first  with  an  additional  allegation,  that  the  defendants  were  to 
deliver  the  said  bank  notes  to  the  plaintiffs  at  Philadelphia.  Breach 
that  the  defendants  neither  safely  nor  securely  carried  them  to  Phil- 
adelphia, nor  delivered  them  there,  but  conducted  themselves  so 
negligently  in  the  premises;  that  the  same  were  lost.  Plea,  that  the 
defendants  did  not  undertake  in  manner  and  form  as  alleged,  &c. 

At  the  trial  the  plaintiffs,  to  support  the  issue  on  their  part,  gave 
io  evidence  to  the  jury,  by  James  L.  Hawkins,  cashier  of  the  Frank- 
lin Bank  of  Baltimore,  the  plaintiffs,  that  on  the  morning  of  the 
18th  November,  1834,  he  took  a  sealed  package  addressed  to  J.  B. 
Mitchell,  cashier  of  the  Mechanics  Bank  of  Philadelphia,  containing 
bank  notes  amounting  to  93,960,  which  the  witness  had  himself 
counted,  before  he  sealed  said  packet  to  the  office  of  the  defendants 
in  the  City  of  Baltimore,  and  requested  Col.  Thos.  Sheppard,  the 
agent  of  said  defendants,  to  take  charge  of  the  same,  in  order  to  its 
being  conveyed  by  the  steamboat  line  of  said  defendants,  to  the  per- 
son to  whom  it  was  addressed  at  Philadelphia.    That  said  Sheppard 
being  at  the  time  occupied  by  business  at  the  office,  gave  witness  a 
key,  and  directed  a  negro  man  in  the  employment  of  defendants,  to 
go  with  witness  and  show  him  the  trunk  on  board  said  boat,  in  which 
packages  of  value  were  put ;  requesting  witness  to  place  said  pack- 
age of  bank  notes  in  said  trunk  or  chest,  which  witness  accordingly 
did,  and  having  locked  the  chest,  returned  the  key  to  said  Sheppard. 
That  witness  wrote  to  said  Mitchell  on  the  17th  November,  advising 
him  of  his  intention  to  send  a  package  containing  the  said  sum  in 
notes,  by  the  boat  of  next  morning,  which  letter  was  mailed  on  the 
17th  or  isfh.    The  witness  further  stated,  that  he  had  frequently 
sent  packages  of  bank  notes  to  the  Mechanics  Bank  of  Philadelphia 
by  the  same  conveyance,  which  had  always  arrived  safely ;  that  he 
never  paid  any  freight  or  compensation  to  the  defendants  for  their 
conveyance,  nor  had  any  •  such  freight  ever*  been  demanded      ^ 
by  them  or  any  of  their  agents ;  that  the  package  in  question      ^^ 
was  never  received  by  the  Philadelphia  bank  or  any  of  its  officers, 
but  the  witness  supposes  was  stolen.    The  plaintiffs  further  offered 
in  evidence  the  proceedings  under  a  commission  executed  in  Phila- 
delphia, with  the  interrogatories,  and  the  depositions  taken  under  it. 
Thefie  it  is  thought  unnecessary  to  introduce,  as  those  portions  of 
the  evidence  upon  which  the  questions  decided  arose,  are  recapitu- 
lated by  the  Judge  who  delivered  the  opinion  of  this  Court. 

In  the  progress  of  the  trial,  the  defendants'  counsel  objected  to 
the  admissibility  of  a  part  of  the  plaintiffs'  proof,  and  the  Court  be- 
low [Akoheb,  C.  J.  and  Purvianoe,  A.  J.]  sustained  the  objection 
and  excladed  it. 

The  plaintiffs  excepted,  and  the  verdict  and  judgment  being  agaiust 
them,  they  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  and 

CHAM3EBS,  J  J. 
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Meredith,  for  the  appellants,  McMahon,  for  the  appellees. 

Buchanan,  0.  J.  delivered  the  opinion  of  the  Court.  The  suit  is 
to  recover  the  value  of  a  package  of  bank  notes,  which  it  is  alleged, 
the  defendants  undertook  to  carry  safely  from  Baltimore,  and  de- 
liver at  Philadelphia,  and  which  is  charged  to  have  been  lost  by  rea* 
son  of  gross  negligence. 

It  is  only  necessary  to  take  notice  of  those  portions  of  the  evi- 
dence offered  at  the  trial,  upon  which  the  questions  presented  arise. 
It  was  proved  by  the  cashier  of  the  plaintiffs,  that  on  the  18tb  of 
November,  1834,  he  took  the  package  in  question,  addressed  ta  J.  B. 
Mitchell,  cashier  of  the.  Mechanics  Bank  of  Philadelphia,  to  the 
office  of  the  defendants  in  Baltimore,  and  requested  their  agent  at 
that  place  to  take  charge  of  it  for  the  purpose  of  its  being  conveyed 
by  their  steamboat  line,  to  the  person  to  whom  it  was  addressed  at 
Philadelphia ;  that  the  agent  gave  him  the  key  of  a  trunk  on  board 
^^  the  boat,  *  in  which  he  requested  him  to  place  the  package, 
^'^  which  he  did ;  and  having  locked  the  trunk,  he  returned  the 
key  to  the  agent.  It  was  further  proved,  that  the  package  was 
never  received  by  the  Mechanics  Bank  of  Philadelphia,  or  by  any  of 
its  officers.  The  plaintiffs  also  offered  in  evidence  a  commission 
issued  to,  and  executed  in  Philadelphia  with  the  depositions  taken 
under  it }  among  which  is  a  deposition  of  J.  B.  Mitchell,  the  cashier 
of  the  Mechanics  Bank  of  Philadelphia,  taken  on  the  24th  of  June, 
1835,  and  another,  the  deposition  of  Nathan  Davidson,  proved  to 
have  been  the  agent  of  the  defendants  at  Philadelphia,  taken  on  the 
8th  of  July,  1835.  Both  of  whom  were  produced  and  examined  on 
the  part  of  the  plaintiffs.  Mitchell  swears,  among  other  things,  that 
he  was  absent  from  Philadelphia  from  about  the  10th  until  the  27th 
of  November,  1834 ;  that  on  his  return  he  found  two  letters  at  the 
Mechanics  Bank,  addressed  to  him  from  the  cashier  of  the  plaintiffs; 
the  first  of  the  17th  of  November,  1834,  advising  him  of  the  for- 
warding of  the  package  by  the  steamboat  line  of  the  defendants, 
which  had  been  received  at  the  bank,  and  opened  in  his  absence, 
which  it  was  the  duty  of  the  president  to  do ;  and  the  second  of  the 
21st  of  the  same  month,  requesting  him  to  make  inquiry  at  the 
office  of  the  steamboat  line,  by  which  the  package  had  been  for- 
'  warded;  that  within  a  day  or  two  after  his  return,  he  applied  at  the 
office,  to  Davidson  the  agent  of  the  defendants,  for  the  package,  and 
thinks  he  showed  him  the  letter  from  the  cashier  of  the  plaintiffs  of 
the  21st  of  November,  1834,  who  told  him,  that  on  the  evening  of 
the  18th  of  November,  1834,  there  were  a  number  of  persons  in  the 
office,  when  'the  trunk  was  opened  by  the  clerk,  and  the  packages 
handed  out  by  the  porter  to  the  clerk ;  that  there  was  a  package 
addressed  to  Mr.  Mitchell;  but  whether  to  Mr.  Mitchell  the  witness, 
or  to  a  dry  goods  merchant  of  that  name,  he  did  not  know,  nor  did 
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be  know  that  it  contained  bank  note^ ;  and  that  the  package  was 
thrown  upon  the  desk,  and  which  was  the  last  that  he,  Davidson, 
knew  of  it.  Bat  he  says  that  he  does  not  recollect  whether  what 
Davidson  said  in  that  conversation,  was  spoken  as  of  his  own  know- 
ledge, or  as  derived  *  from  his  clerk;  that  the  cashier  of  the  ^^ 
plaintiffs  had  been  in  the  common  practice  of  forwarding  his  ^'^ 
packages  by  that  steamboat  line,  which  were  sometimes  sent  to  him  by 
the  porters  of  the  steamboat  ofiQce;  that  at  other  times  he  called  and  re- 
ceived them  himself,  and  that  sometimes  the  porter  of  the  bank  was 
sent  down  to  the  steamboat  office  for  them.  And  it  appears  from 
other  evidence  taken  under  the  commission,  that  a  poiter  to  the 
Mechanics  Bank  had  before  been  twice  sent  to  the  office  of  the  de- 
fendants for  the  package  in  question,  but  failed  to  obtain  it.  David- 
son, in  his  answer  to  the  second  interrogatory  propounded  on  the 
part  of  the  plaintiffs — ^^  Have  you  any  knowlege  or  recollection  of  a 
package  directed  to  J.  B.  Mitchell,  Esquire,  cashier  of  the  Mechanics 
Bank  of  Philadelphia,  being  in  a  trunk  or  chest  kept  as  the  deposi- 
tory of  small  packets  on  board  the  steamboat  belonging  to  the  Citi- 
zens Union  Line,  which  arrived  at  Philadelphia  from  Baltimore  with 
passengers  in  the  afternoon  or  evening  of  the  18th  of  November, 
1834 !  If  yea,  was  or  was  not  the  said  package  taken  from  the  said 
trunk  or  chest  by  the  porter  of  the  defendants,  or  by  some  other 
and  what  person  in  their  employment,  and  by  him  delivered  to  their 
agent  or  clerk,  and  what  afterwards  became  of  said  packet  Y  State 
your  whole  knowledge  respecting  said  packet  fully  and  particularly" 
swears,  that  ^^  he  has  no  knowledge  whatever  of  the  matters  inquired 
of  in  that  interrogatory,"  which  is  repeated  in  different  parts  of  his 
deposition.  And  in  the  course  of  his  examination  he  says,  among 
other  things,  that  he  thinks,  and  is  positive,  that  on  the  night  of 
the  24th  November,  1834,  he  received  a  letter  from  the  agent  of  de- 
fendants in  Baltimore,  informing  him  that  an  officer  of  the  plaintiffs 
had,  on  the  18th  of  the  same  month,  put  into  their  chest  a  package 
of  money  for  the  Mechanics  Bank  of  Philadelphia,  which  the  plain- 
tiffs had  been  advised  by  letter  had  not  come  to  hand,  and  request- 
ing him  to  inquire  into  the  affair,  and  that  that  was  the  first  know- 
ledge he  had  of  the  matter ;  which  was  confirmed  on  the  same  even- 
ing by  the  president  of  the  Mechanics  Bank,  in  a  conversation  with 
him.  But  aj3  soon  as  he  received  the  letter  of  the  agent  in  Balti- 
more *  of  the  24th  of  November,  1834,  he  inquired  of  the  ^ 
clerks  in  the  employment  of  the  defendants,  whether  they  had  ^^ 
seen  snch  a  package  ?  who  replied  they  had  not,  and  that  he  had 
had  no  other  conversation  with  any  of  the  clerks  on  the  subject. 
That  some  eight  or  ten  days  afterwards,  the  cashier  of  the  Mechanics 
Bank  (J.  B.  Mitchell)  called  on  him,  and  inquired  if  he  had  heard 
any  thing  of  the  lost  package ;  that  he  told  him  he  had  not,  and  that 
he  had  had  no  communication  since  that  time,  with  him  or  any  one 
else  on  the  subject.    Those  two  witnesses,  then,  Mitchell  and  David- 
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SOD,  are  clearly  at  variance  with  each  other,  and  what  they  have  re- 
spectively sworn  to  cannot  be  reconciled.  Those  parts  of  the  depo- 
sition of  Mitchell,  which  state  the  declarations  of  Davidson,  the 
agent  of  the  defendants  at  Philadelphia,  in  reference  to  the  arrival 
of  the  package,  and  his  account  of  what  became  of  it  afterwards, 
being  objected  to  by  the  defendants'  counsel,  they  were  rejected  by 
the  Court,  as  inadmissible, — which  presents  the  question,  whether 
proof  of  Davidson's  declarations  or  admissions,  made  at  the  time 
they  were,  should  have  been  permitted  to  go  to  the  jury,  to  charge 
the  defendants. 

In  general,  declarations  or  statements  by  third  persons  are  inad- 
missible ;  that  however  is  not  an  universal  principle,  and  does  not 
apply  to  the  authorized  declarations  or  repi*esentations  of  an  agent. 
The  rule  springing  from  the  relation  of  principal  and  agent  being, 
that  the  representations  or  declarations  of  an  agent,  made  in  the 
course  of,  and  accompanying  the  transaction  which  is  the  subject  of 
inquiry,  and  acting  within  the  scope  and  limits  of  his  authority  may 
be  proved.  But  it  does  not  extend  to  declarations  or  representations 
made  after  the  transaction,  though  in  relation  to  it;  and  the  prin- 
ciple upon  which  the  declarations  or  representations  of  an  agent, 
within  the  scope  of  his  authority,  are  permitted  to  be  proved,  is,  that 
such  declarations,  as  well  as  his  acts,  are  considered  and  treated  as 
the  declarations  of  his  principal.  What  is  so  done  by  an  agent,  is 
done  by  the  principal  through  him,  as  his  mere  instrument.  So 
whatever  is  said  by  an  agent,  either  in  the  making  a  contract  for  his 
principal,  or  at  the  time,  and  *  accompanying  the  performance 
•'^  of  any  act,  within  the  scope  of  his  authority,  having  relation 
to,  and  connected  with,  and  in  the  course  of  the  particular  contract 
or  transaction  in  which  he  is  then  engaged,  is  in  legal  effect,  said  by 
his  principal,  and  admissible  in  evidence;  not  merely  because  it  is 
the  declaration  or  admission  of  an  agent;  but  on  the  ground,  that 
being  made  at  the  time  of,  and  accompanying  the  contract  or 
transaction,  it  is  treated  as  the  declaration  or  admission  of  the 
principal,  constituting  a  part  of  the  res  gestce^  a  part  of  the  contract 
or  transaction,  and  as  binding  upon  him  as  if  in  fact  made  by  him- 
self. But  declarations  or  admissions  by  an  agent,  of  his  own  author- 
ity, and  not  accompanying  the  making  of  a  contract,  or  the  doing  of 
an  act,  in  behalf  of  his  principal,  nor  made  at  the  time  he  is  en- 
gaged in  the  transaction  to  which  they  refer,  are  not  binding  upon 
his  principal,  not  being  part  of  the  res  gesUe,  and  are  not  admissible 
in  evidence.  But  come  within  the  general  rule  of  law,  excluding 
hearsay  evidence;  being  but  an  account  or  statement  by  an  agent, 
of  what  has  passed  or  been  done  or  omitted  to  lie  done,  not  a  part  of 
the  transaction,  but  only  statements  or  admissions  respecting  it — and 
if  they  relate  to  anything  resting  in  his  knowledge  material  to  either 
party,  it  must  be  proved  by  his  testimony,  and  not  by  evidence  of 
his  mere  assertions,  which  is  no  proof  of  it.    This  distinction  between 
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the  declarations  or  admissioob  of  an  agent,  accompanying  the 
making  of,  and  constitnting  therefore  a  part  of  the  contract  or 
transaction,  and  such  as  are  made  at  another  time,  mns  through  the 
books,  and  is  clearly  settled.  The  City  Batik  of  Baltimore  vs.  Bate- 
many  7  H.  dt  J.  104;  Langhorn  vs.  AUnnttj  4  Taunton^  511;  Masters 
V8.  Ahrahamy  1  Usp,  375 ;  Fairlie  vs.  HasUngs^  10  Vesey,  Jr.  123 : 
Betkam  vs.  Benson^  5  Eng,  Com.  Lavo  Rep.  454 ;  Westcott  vs.  Brad- 
fordj  4  Washington  C.  C.  Rep.  492 ;  2  Starkie  on  Evid.  60,  61.  In 
Biggs  and  others  vs.  Lawrence^  3  Term  Rep.  454,  Justice  Buller  per- 
mitted a  receipt  given  by  an  agent  for  goods  directed  to  be  delivered 
to  him,  to  be  read  in  evidence  against  the  principal.  But  that  de- 
cision is  condemned  by  Dallas,  Chief  Justice,  in  Betham  vs.  Benson^ 
5  Eng.  Com.  •  Law  Rep.  and  disapproved  of  in  Fairlie  vs.  ^^ 
Hastings,  10  Vesey^  Jr.;  and  in  Boarman  vs.  Radinius,  7  Term  ^^ 
Rep.  665,  it  is  said  to  have  passed  without  much  observation,  and 
that  Lord  Kenyon,  who  was  on  the  bench  at  the  time,  had  since 
frequently  ruled  the  contrary,  without  its  having  ever  been  ques- 
tioned. Biggs  and  al  vs.  Latcrencej  may  therefore  be  considered  as 
overruled.  ' 

The  evidence  oifered  in  this  case  and  rejected  by  the  Court  below, 
is  of  a  conversation  alleged  to  have  taken  place  between  Davidson, 
the  agent  of  the  defendants,  and  the  witness,  some  eight  or  ten  days 
after  the  transaction  to  which  it  relates,  and  after  the  loss  of  the 
package  in  question,  when  the  agency  for  the  delivery  of  it  to  the 
person  to  whom  it  was  addressed  had  ceased,  not  constituting  a  part 
of  the  transaction,  but  a  subsequent  account  only  of  what  had  before 
occurred  respecting  it.  It  cannot  therefore  be  treated  as  a  state- 
ment or  admission  by  the  defendants,  and  as  such  binding  upon 
them,  and  admissible  in  evidence;  but  must  be  considered  as  a  mere 
narrative  of  facts  by  Davidson,  of  his  own  authority,  to  be  proved 
by  him  on  oath,  if  within  his  own  knowledge,  or  by  some  other  wit- 
ness, and  not  by  evidence  of  his  statement  of  them,  which  is  for- 
bidden by  the  general  rule  of  law  in  relation  to  hearsay  evidence. 
That  portion  therefore  of  Mitchell's  evidence,  which  was  objected  to 
at  the  trial,  was  properly  rejected,  as  inadmissible  to  bind  or  afi*ect 
the  defendants. 

But  it  has  been  argued,  that  it  should  have  been  received  to  con- 
tra<lict  the  testimony  of  Davidson,  which  would  have  been  altogether 
irregnlar. 

The  credit  of  a  witness  may  be  impeached  by  cross  examination, 
or  by  general  evidence  to  affect  his  credit ;  or  by  contradictory  evi- 
dence, or  proof  of  what  he  ha«  antecedently  said,  which  is  incon- 
sistent with  his  testimony  on  the  stand.  To  prepare  the  way,  and 
as  a  foundation  for  which  latter  mode  of  impeaching  his  credit,  he 
shonld  be  asked  the  question  on  cross-examination,  that  he  may  have 
an  opportunity  of  explaining  what  might  otherwise  appear  to  be 
contradictory,  which  was  not  done. 
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^  *  Looking  to  the  order  of  time  in  which  those  two  witnesses, 

^^  J.  B.  Mitchell  and  Davidson  were  examined — ^the  first  on  the 
24th  Jane,  1825,  and  the  other  on  the  8th  of  Jnly  following — David- 
son's deposition  would  have  the  aspect  of  evidence,  contradictory  of 
what  Mitchell  had  before  sworn  to,  in  relation  to  the  statement  coo- 
ceming  the  package  ascribed  to  him.  But  whether  if  Davidson  had 
been  called  and  examined  on  the  part  of  the  defendants,  and  on 
cross-examination,  questioned  in  relation  to  that  statement,  the  evi- 
dence of  Mitchell  which  had  been  given  before,  could  have  been 
properly  resorted  to,  for  the  purpose  of  discrediting  him,  is  not  ma- 
terial in  this  case.  It  is  a  general  rule  of  law  founded  on  reason  and 
good  sense,  and  to  effect  the  ends  of  justice,  that  a  party  cannot 
discredit  his  own  witness,  or  show  his  incompetency ;  though  he  is 
not  bound  by  whatever  his  witness  may  say,  who,  under  a  defect  of 
memory,  may  make  statements  adverse  to  his  interests.  Therefore, 
if  the  witness  gives  evidence  against  him,  he  may  call  other  wi^ 
nesses,  not  to  discredit  him  generally,  but  to  contradict  him  as  to  a 
fact  material  to  the  issue,  to  which  he  has  deposed,  in  order  to  show 
how  the  fact  really  is,  and  it  was  upon  that  principle,  that  iu  Fried- 
lander  vs.  The  London  Assurance  Co,y  24  Eng.  Com.  Law  Rep,  193, 
cited  and  relied  on  by  the  counsel  for  the  plaintiffs,  the  evidence  pro- 
posed was  determined  to  be  admissible,  the  object  of  which  was,  not 
to  discredit  the  witness,  by  evidence  of  what  he  had  previously  said, 
but  to  show  what  the  facts  really  were,  by  contradicting  him  as  to 
the  facts,  to  which  he  had  deposed.  But  this  is  not  like  that  case. 
Here  it  is  attempted  to  be  shown,  that  the  plaintiff  should  iiave  been 
permitted,  not  to  contradict  his  own  witness,  by  proof  of  what  the 
facts  were  in  relation  to  the  lost  package,  contrary  to  what  he  had 
sworn,  but  to  discredit  him,  by  evidence  of  what  he  had  before  said 
respecting  it ;  which  cannot  be.  The  judgment  must  therefore  be 
aflflrmed.  Jttdgment  affirmed. 


37      *  Nathan  Waters  et  al.  vs.  Ghablbs  Duvall.— Decem- 
ber, 1839. 

The  principle  is  well  established,  that  to  enable  the  sheriff  to  sell  land,  and 
vest  a  valid  title  in  the  purchaser,  a  seizure  is  indispensable,  and  that 
without  a  valid  seizure  the  purchaser  acquires  no  title,  (a) 

If  a  levy  be  made  upon  part  of  a  tract  of  land,  without  defining  in  the 
return  the  part  levied  upon,  a  sale  made  without  describing  Bpecificallj 
the  land  sold  will  be  void ; — and  if  the  sheriff  levies  upon  a  part  of  a 
tract  of  land,  without  describing  the  part  levied  upon,  and  subeequentlji 
upon  a  venditioni  exponas^  returns  that  he  has  sold  the  whole  tract,  the 
sale  will  be  equally  void,  (h) 


(a)  Approved  in  Elliott  vs.  Knotty  14  Md.  135;  Jarboe  vs.  Hall,  87  Md.  850. 

(h)  Approved  in  Langley  vs.  Jones,  88  Md.  179.    Cited  in  Busey  vs.  2Vcfc, 

47  Md.  175;  Nelson*  vs.  Turner,  2  Md.  Ch.  76.     In  proving  title  under  a 
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A  sheriff  cannot  sell  what  he  has  not  levied  upon,  and  the  purchaser's  title 
will  be  defective  unless  the  property  seized  is  described  with  sufficient 
certainty,  either  in  the  return  of  the  &ale,  or  in  the  deed  given  by  the 
sheriff  to  the  purchaser. 

To  entitle  the  purchaser  of  land  at  a  sheriff's  sale  under  a  judgment  to  im- 
peach a  deed,  alleged  to  have  been  executed  prior  to  the  rendition  of  the 
judgment,  as  fraudulent,  it  is  incumbent  upon  him  to  show  that  he 
became  the  purchaser  at  such  sale  and  thereby  acquired  title  to  the 
land,  (c)  I 

Appeal,  from  the  Court  of  Ohaucery.  The  bill  in  this  cause  was 
filed  on  the  3d  July,  1835,  by  Charles  Duvail,  alleging  that,  on  the 
30th  December,  1826,  he  attended  the  sale  of  certain  lands,  &e.,  the 
property  and  estate  of  Nathan  Waters,  by  the  sheriff  of  Prince 
George's  County,  and  purchased  tlie  same  for  91,350 :  that  said  sale 
was  made  at  the  instance  of  Samuel  Peach,  who  at  April  Term,  1824, 
obtained  a  judgment  against  the  said  Nathan  Waters  for  $7,247.87, 
with  interest  from,  &c.,  upon  which  execution  issued,  and  was  levied 
upon  the  property  of  said  Nathan  Waters.  That  notwithstanding 
the  said  sale,  the  possession  of  the  said  lands  and  tenements  Is  now 
withheld  from  the  complainant  by  the  said  Nathan  Waters,  a  certain 
Nathan  J.  Waters,  and  also  by  the  widow  and  children  of  a  certain 
Samuel  Ratcliffe,  who  married  the  daughter  of  the  said  Nathan 
Waters,  under  pretence  of  a  purchase  from  the  said  Nathan  Waters 
previous  to  the  rendition  of  the  said  judgment  for  value,  which  is 
false,  dishonest  and  fraudulent,  as  against  the  complainant,  and  the 
then  creditors  of  Nathan  Waters,  and  especially  as  against  the  said 
Peach.  That  Nathan  Waters,  and  Nathan  J.  Waters  and  Samuel 
Batcliffe,  confederated  to  make  a  deed  of  said  property  shortly  before 
the  said  judgment,  to  cheat  and  defraud  the  creditors  of  the  said 
Nathan  Waters,  and  now  held  the  same  in  *  conformity  to  such  ^^ 
fraudulent  agreement.  The  bill  then  proceeded  to  charge  ^^ 
other  acts  of  fraud,  and  the  conveyance  to  be  fraudulent  in  hindrance 
of  creditors,  with  relation  to  the  said  lands,  and  prayed  that  the  sev- 
eral fraudulent  conveyances  might  be  vacated ;  for  a  discovery  and 


sheriff's  sale,  the  purchaser  may  resort  to  the  return  of  the  sheriff  to  the 
vencU.  or  to  the  sheriff's  deed  to  the  purchaser,  for  the  purpose  of  supplying 
a  more  accurate  and  intelligible  description  of  the  property  actually  seized 
and  sold  under  the  execution.  Langley  vs.  Jones,  But  a  seizure  of  part  of 
a  tract  of  land,  without  designating  what  part,  does  not  authorize  the 
sheriff  to  sell  the  interest  of  the  defendant  in  the  whole  tract;  nor  is  the 
defect  in  the  levy  on  such  part  cured  by  a  mere  recital  in  his  deed  that  he 
had  levied  on  the  whole  tract.  Ibid.  See  also  Williamson  vs.  Perkins^  1  H. 
A  J.  278;  Bameff  vs.  Patterson,  6  H.  &  J.  157;  Berry  vs.  Griffith,  2  H.  &  G. 
248;  Clarke  vs.  Belmear,  1  G.  &  J.  240;  Waters  vs.  Duvail,  6  G.  &  J.  5i; 
Balch  vs.  Zentmeyer.,  post,  m.  p.  267. 

(c)  Cited  in  SpincUer  vs.  Atkinson,  8  Md.  423.    The  purchaser  is  substi- 
tuted by  law  in  the  place  of  the  judgment  creditor.     Tbid. 
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accoant  of  rents  and  profits ;  for  a  sarrender  of  the  premises,  and  for 
general  relief. 

The  complainants  exhibited  the  judgment  at  law  of  Samuel  Peach 
against  I^athan  Waters,  rendered  on  the  12th  April,  1824,  and  a  fieri 
facias  issued  thereon  17th  August,  1824.  At  October  Term,  1824, 
Thomas  Osboum,  the  sheriflF  of  Prince  George's  County,  returned 
this  writ  "  Levied  as  per  schedule  and  stayed  by  injunction."  The 
schedule  showed  a  levy  as  follows : 

'<  One  negro  man  named  John. 

"One  ditto  Jack. 

"  One  tract  of  land  called  Pasture  Enlarged,  two  hundred  acres. 

^^  One  ditto  Osbourn's  Lot,  and  part  of  Pleasant  Grove,  52  acres. 

"  Part  of  Duvall's  Pleasure,  130  acres. 

"  Part  of  Tukesbury,  60  acres. 

^^  Part  of  Tukesbury  and  part  of  Walker's  Delight,  150  acres. 

"  Part  of  Friendship,  containing  150  acres." 

The  injunction,  which  had  been  obtained  by  Waters,  being  dis- 
solved, on  the  20th  March,  1825,  Samuel  Peach  sued  out  another 
writ  of  fieri  faoiasj  directed  to  George  Semmes,  sheriff  of  Prince 
George's  County,  which  was  returned,  "  Levied  as  per  schedule,  and 
not  sold  for  the  want  of  bidders." 

The  levy  was  as  follows: 

"  One  tract  of  land  called  Pasture  Enlarged,  200  acres. 

'^  One  ditto  Osbourn's  Lot  and  part  of  Pleasant  Grove,  52  acres. 

"  Part  of  Duvall's  Pleasure,  150  acres. 

*'  Part  of  Tukesbury,  50  acres. 

"  Part  of  Tukesbury  and  Walker's  Delight. 

"  Part  of  a  tract  called  Friendship,  180  acres." 

On  the  13th  July,  1825,  and  4th  December,  1826,  writs  of 
••^  •  venditioni  exponas  were  issued  on  this  levy,  to  which  latter 
writ  the  sheriff  made  the  following  return,  viz : 

"  Made  by  a  sale  to  Doctor  Charles  Duvall  on  the  30th  December, 
1826,  of  all  the  interest  of  the  defendant  in  and  to  the  following  par- 
cels of  land : 

"  One  tract  called  Pasture  Enlarged,  containing  200  acres  more  or 
less. 

"  One  tract  of  land  called  Osbourn's  Lot  and  part  of  Pleasant  Grove, 
containing  50  acres  more  or  less. 

"  One  tract  of  laud  called  Duvall's  Purchase,  a  part  of  Duvall's 
Purchase  containing  150  acres  more  or  less,  and 

"  One  tract  of  land  called  Tukesbury  and  part  of  Tukesbury  and 
Walker's  Delight,  containing  150  acres  more  or  less,  and 

"  A  tract  of  land  called  Friendship,  containing  180  acres  more  or 
less, — the  sum  of  91,350  which  has  been  paid  to  me  by  the  said 
Charles  Duvall.  and  by  me  to  the  plaintiff's  attorney." 

On  the  11th  Oct.  1827,  George  Semmes,  sheriff  of  Prince  George's 
County,  executed  a  deed  to  the  complainant  Charles  Duvall,  for  the 
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land  purchased  at  the  sale  under  the  vendi,  exp.  in  which  the  prem- 
ises sold  were  described  as  follows : 

^One  tract  of  land  called  Pasture  Enlarged,  containing  200  acres 
more  or  less.  One  tract  of  land  called  Osbourn's  Lot  and  part  of  Plea- 
sant Grove,  containing  52  acres  more  or  less.  One  tract  of  land  called 
Davall's  Pleasure  or  part  of  Dnvall's  Pleasure,  containing  150  acres 
more  or  less.  One  tract  of  land  called  Tukesbury  and  part  of  Tnkes- 
bory  and  Walker's  Delight,  containing  150  acres  more  or  less ;  and  a 
tract  of  land  called  Fiiendship,  containing  108  acres ; — ^the  said  tracts, 
parts  of  tracts,  or  parcels  of  land,  being  the  property  of  him  the  said 
Nathan  Waters,  and  comprehending  the  whole  of  his  interest  or 
right,  in  and  to  eaeh  and  all  of  them." 

On  the  18th  June,  1835,  the  said  George  Semmes  executed,  in 
character  of  late  sheriff  of  Prince  George's  County,  another  deed  to 
the  said  Charles  Duvall,  in  which  the  property  levied  upon  and  sold 
as  aforesaid,  was  described  as  follows : 

"Pasture  Enlarged,  containing  200  acres;  Osbourn's  Lot  ^^ 
•and  Pleasant  Grove,  (called  in  the  said  sheriff 's  schedule  *^ 
Osbourn's  Lot  and  part  of  Pleasant  Grove)  containing  52  acres; 
DuvalPs  Pleasure,  (called  in  said  schedule  Part  of  Dnvall's  Pleasure,) 
containing  150  acres ;  Tewkesbury  and  Walker's  Delight,  (called  in 
the  aforegoing  schedule  Part  of  Tukesbnry  and  Part  of  Walker's 
Delight,)  containing  together  200  acres,  and  Friendship,  (called  in 
said  schedule  Part  of  Friendship,)  containing  182  acres." 

The  deed  of  the  17th  February,  1824,  from  Nathan  Waters  to 
Nathan  J.  Waters  and  Samuel  Eatclifi'e,  impeached  by  the  bill,  con- 
veyed '^  all  that  part  of  a  tract  or  parcel  of  land  lying  and  being,  &c., 
called  The  Pleasant  Grove,  whereon  W.  B.  &  R.  T.  now  live,  contain- 
ing 259f  acres ;  also,  thsvt  tract  called  Walker's  Delight,  containing 
100  acres;  all  that,  part  of  a  tract  or  parcel  of  land  called  Friend- 
ship, containing  103  acres ;  the  same  being  the  land  I  purchased  of 
Thomas  Jones  deceased ;  also,  part  of  three  other  tracts  of  land, 
called  Osbourn's  Lot,  Beck's  Addition,  and  the  Parcel  Enlarged,  the 
three  parts  containing  276  acres  more  or  less ;  the  same  being  the 
land  I  purchased  from  the  heirs  of  John  Williams,  deceased,  except 
that  part  of  the  said  Parcel  Enlarged,  which  I  heretofore  sold  to 
Osbourn  Belt,  which  is  not  yet  ascertained." 

On  the  9th  August,  1825,  Samuel  Batcliffe  conveyed  a  portion  of 
the  above  described  premises  to  Nathan  J.  Waters,  for  a  nominal 
money  consideration. 

On  the  29th  August,  1825,  Nathan  J.  Waters  conveyed  to  Samuel 
Batcliffe  his  interest  in  the  property  described  in  the  deed  of  17th 
February,  1824,  not  conveyed  by  Batcliffe  in  his  deed  of  9th  August, 
1825. 

The  defendants  in  their  answers  denied  the  fraud  imputed  to 
them,  insisted  upon  the  fairness  and  bona  fide  character  of  the  deeds 
under  which  they  claimed ;  and  contended  that  the  executions  and 
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levies  under  which  the  complaiuaut  claimed,  were  void  and  inopera- 
tive, as  was  also  the  deed  execnted  to  him  by  the  sheriff. 

To  this  answer  the  complainants  pat  in  the  general  replication,  iwd 
a  commission  was  issued.  A  very  voluminous  body  •  of  evi- 
**  dence,  documentary  and  otherwise,  in  relation  to  the  condi- 
tion, solvency  and  conduct  of  the  grantors  and  grantees  of  the  im- 
peached deeds  was  returned,  but  as  the  decision  of  this  Court  did 
not  involve  the  consideration  of  that  part  of  the  evidence,  the  repor- 
•  ters  do  not  deem  it  necessary  to  introduce  it. 

At  the  December  Term,  1837,  the  Chancellor  [Bland]  decreed 
that  the  deeds  of  the  17th  February,  1824,  9th  August,  1825,  and 
29th  August,  1825,  be  and  the  same  are  hereby  severally  set  aside, 
and  declared  to  be  null  and  void,  to  all  intents  and  purposes  what- 
ever, so  far  as  the  same  may  interfere  with,  or  in  any  manner  affect, 
the  right  and  claim  of  the  said  plaintiff,  Charles  Duvall,  unto  the 
several  parcels  of  land  specified  in  the  said  return  to  the  said  writ  of 
fieri  facias^  and  in  the  deeds  from  the  said  sheriff;  by  which  it  appears 
that  the  said  plaintiff  became  the  purchaser  thereof,  as  in  the  pro- 
ceedings mentioned,  and  that  the  defendants  pay  the  costs,  ^c 
The  Chancellor  being  of  opinion  that  the  proofs  satisfactorily  sus- 
tain the  allegations  of  the  plaintiff,  that  the  several  deeds  in  the 
decree  mentioned  are  fraudulent  and  void  as  against  the  claim  of  the 
plaintiff',  and  that  the  said  return  to  the  said  fisri  facias^  and  the 
deeds  from  the  said  sheriff,  are  sufficiently  certain. 

From  this  decree  the  defendants  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Ab- 
GHEB,  and  Chambebs,  JJ. 

1\  O,  Fratt  and  C.  C.  Magmd'er^  for  the  appellants. 
T,  F.  Bowie  and  R.  Johnson^  for  the  appellees. 

*  Stephen,  J.  delivered  the  opinion  of  this  Court.  Under 
*^  the  views  which  we  have  taken  of  this  case,  we  do  not  deem 
it  necessary  to  decide  many  of  the  questions  which  were  argued  by 
the  counsel  for  the  respective  parties  before  this  Court.  Whether 
the  proof  establishes  the  fraudulent  character  of  the  deeds,  so  far  as 
the  rights  of  creditors  were  concerned,  and  whether  they  ought  to 
have  been  declared  void  absolutely  and  totally  by  the  Court  below, 
or  only  partially,  so  far  a«  the  rights  of  the  appellee  were  concerned; 
whether  the  appellee  as  a  purchaser  at  the  sheriff''s  sale,  was  clothed 
with  all  the  rights  of  the  plaintiff  as  a  creditor,  and  therefore  enti- 
tled to  impeach  the  deeds  on  the  ground  of  fraud — are  questions 
not  necessary  to  be  decided,  because,  upon  the  best  consideration 
we  have  been  able  to  give  the  case,  we  do  not  think  he  has  shown 
himself  to  have  such  a  standing  in  Court,  as  to  be  entitled  to  call  for 
a  decision  upon  such  questions.  His  right  to  impeach  the  deeds  as 
fraudulent,  must  be  founded  upon  the  fact,  that  he  has  obtained  a 
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valid  title  to  the  several  tracts  or  parcels  of  land,  or  some  one  of 
them,  coDtained  in  the  deeds  as  a  purchaser  at  the  sheriff's  sale,  and 
that  the  deeds,  if  not  set  aside,  will  operate  to  the  prejudice  of  such 
title,  and  deprive  him  of  the  fruits  of  his  purchase. 

The  first  question  therefore  whiQh  presents  itself  is,  has  he  ac- 
qaired  such  a  title  T  and,  after  a  careful  examination  of  all  the  proofs 
in  the  cause,  we  have  come  to  the  conclusion  that  he  has  not.    The 
second  fieri  facias  was  the  effective  writ,  •  under  which  the      ^ 
venditioni  exponas  issued,  by  the  command  of  which  the  sale      ^^ 
was  made.    To  that  writ  the  sheriff  made  a  return,  that  he  had 
seized  the  following  tracts,  or  parts  of  tracts  of  land,  to  wit ;  ^^one 
tract  of  land  called  Pasture  Enlarged,  containing  200  acres;  one 
tract  of  land  called  Osbourn's  Lot  and  part  of  Pleasant  Grove,  con- 
taining 52  acres ;  Part  of  Duvall's  Pleasure,  containing  150  acres ; 
part  of  Tukesbury,  containing  50  acres  ^  part  of  Tukesbury  and 
Walker's  Delight ;  and  part  of  a  tract  of  land  #alled  Friendship, 
containing  180  acres."    The  return  to  the  venditioni  exponas  states 
the  sale  of  the  following  tracts,  or  parts  of  tracts  of  land ;  that  is  to 
say — one  tract  of  land  called  Pasture  Enlarged,  containing  200  acres ; 
one  tract  of  land  called  Osbourn's  Lot  and  part  of  Pleasant  Grove, 
containing  50  acres ;  one  tract  of  land  called  Dnvall's  Purchase,  or 
Part  of  Duvall's  Purchase,  containing  150  acres ;  one  tract  of  land 
called  Tukesbury  and  Part  of  Tukesbury  and  Walker's  Delight,  con- 
taining 150  acres ;  and  one  tract  of  land  called  Friendship,  contain- 
ing 180  acres.    In  the  first  deed  of  the  sheriff,  executed  In  1827,  the 
lands  are  described  to  be,  one  tract  of  land  called  Pasture  Enlarged, 
containing  200  acres;  one  tract  of  land  called  Osbourn's  Lot  and 
part  of  Pleasant  Grove,  containing  52  acres ;  one  tract  of  land  called 
Dnvall's  Pleasure  or  Part  of  Duvall's  Pleasure,  containing  150  acres; 
one  tract  of  land  called  Tukesbury  and  Part  of  Tukesbury  and  Wal- 
ker's Delight,  containing  150  acres,  and  a  tract  of  land  called  Friend- 
ship, containing  108  acres.  .In  the  deed  of  1835,  executed  by  the 
sheriff,  the  lands  conveyed  are  described  to  be,  tracts  of  laud  called 
Pasture  Enlarged,  Osbourn's  Lot  and  Pleasant  Grove,  Duvall's  Plea- 
sure, Tukesbury  and  Walker's  Delight,  and  Friendship.    The  deed  of 
the  17th  of  February,  1824,  from  Nathan  Waters  to  his  son  Nathan 
J.  Waters  and  Samuel  Batcliffe,  which  is  impeached  as  fraudulent, 
conveys  to  them  the  following  tracts  or  parts  of  tracts  of  land,  to 
wit;  ^' All  that  part  of  a  tract  or  parcel  of  landj  lying  and  being  in 
the  county  and  State  aforesaid,  called  the  Pleasant  Grove,  whereon 
William  Beck  and  Richard  Toogood  now  live,  containing  259  acres 
and  I  of  an  acre,  more  or  less ;  also,  all  *  that  tract  or  parcel 
of  land  lying  in  the  county  and  State  aforesaid,  called  Wal-      *  • 
ker's  Delight,  containing  100  acres  of  land,  more  or  less ;  likewise 
all  that  part  of  a  tract  or  parcel  of  land  lying  in  the  county  afore- 
said, called  Friendship,  containing  103  acres,  more  or  less;  also, 
parts  of  three  other  tracts  of  land,  called  Osbourn's  Lot,  Beck's 
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AdditioD,  and  the  Parcel  EDlarged,  containing  276  acres,  more  or 
less.  The  deed  from  Snowden  to  Nathan  J.  Waters,  made  in  1823, 
is  for  the  tract  of  land  called  Friendship.  These  are  the  deeds  which 
the  complainant  charges  in  his  bill  to  be  fraudulent,  and  which  he 
seeks  to  set  aside  upon  that  ground.  To  entitle  himselt'  to  impeach 
those  deeds,  of  either  of  them,  upon  the  ground  of  fraud,  it  is  incam- 
bent  upon  him  to  show  that  he  became  the  purchaser  at  the  sheriff's 
sale,  and  thereby  acquired  a  valid  title  to  the  lands  therein  men- 
tioned, or  to  some  one  tract  or  part  of  a  tract,  conveyed  by  them  to 
the  grantees  therein  named.  This  we  think  upon  a  careful  exami- 
nation of  the  deeds,  and  the  executions  and  returns  made  by  the 
sheriff,  he  has  failed  to  do. 

It  seems  to  be  a  principle  well  established,  not  only  by  the  deci- 
sions of  this  State,  but  by  those  of  our  sister  States,  and  by  the  laws 
of  England,  tliat,  to  enable  the  sherifi'  to  sell  and  vest  in  a  purchaser 
at  his  sale  a  valid  title,  a  seizure  of  the  land  sold  is  indispensable, 
and  that  without  a  valid  seizure,  no  title  can  be  acquired  by  a  piv- 
chaser  at  his  sale.  Upon  adverting  to  the  retnrn  made  to  the  sec- 
ond ^m/acta«,  it  will  be  found  that  the  land  called  Friendship  is 
the  only  land  embraced  in  the  deeds  alleged  to  be  fraudulent,  upon 
which  the  sheriff  levied  under  that  writ,  and  to  sell  which,  the  v^i- 
Hani  exponas  issued,  under  which  the  sale  was  made.  By  that  re- 
turn it  appears  that  he  levied  upon  only  a  part  of  that  tract,  without 
any  description  in  the  return  of  the  part  so  levied  upon ;  and  that  a 
sale  made  under  such  a  seizure,  without  a  specific  description  of  the 
land  sold,  would  be  void,  it  is  deemed  unnecessary  to  cite  authorities 
to  prove.  Had  the  sale  therefore  been  made  under  the  fieri  faeiaSj 
it  would  have  been  clearly  void,  and  the  purchaser  would  have  ac- 
quired no  title.  But  no  sale  having  been  made  under  the  fieri  facias, 
a  venditioni  *  earponas  was  issued,  commanding  him  to  sell  the 
^^  land  seized  under  that  writ,  and  under  the  venditioni  exponas 
the  sale  in  question  was  made.  To  the  last  mentioned  writ  he  re- 
turned that  he  had  sold  not  a  part  only  of  that  tract  stated  to  have 
been  seized  in  his  return  to  the  fieri  fa^nasj  but  the  whole  of  it;  and 
the  question  is  whether  such  a  return  made  to  the  venditioni  exponas 
cures  the  defect  of  uncertainty  in  the  seizure,  and  vests  a  valid  title 
in  the  purchaser  to  the  whole  of  that  tract. 

It  is  true  this  Court  have  decided,  in  1  O.  d:  J.  443,  that  a  pur- 
chaser at  a  sheriff's  sale  is  entitled  to  the  benefit  of  that  ofiQcer's  re- 
turn, both  to  the  fi^ri  facias  and  venditioni  exponas^  and  when  the 
description  of  the  subject  levied  on,  according  to  the  schedule  re- 
turned under  the  first  writ,  is  defective,  it  may  be  amended  and  ren- 
dered certain  by  the  return  of  the  sheriff's  proceedings  under  the 
second  writ ;  but  in  that  case  it  will  be  found,  that  the  return  to  the 
venditioni  exponas  describes  the  land  sold  by  metes  and  bounds, 
thereby  rendering  certain  the  land  which  had  been  seized  under  the 
fi^i  fadas^  and  states  it  to  be  the  same  land  which  had  been  seized 
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under  that  writ;  and  this,  it  is  believed,  is  the  atroost  extent  to 
which  this  Goart  has  gone  in  giving  validity  and  effect  to  such  a  de- 
fective seizure.  But  in  this  case,  the  sheriff  states  that  he  had  sold 
the  whole  tract,  and  it  not  appearing  by  the  return  of  thejsale  what 
part  of  the  entire  tract  sold  had  been  seized  under,  the  first  writ,  the 
whole  sale  was  necessarily  void  for  uncertainty ;  and  this  defect,  it 
will  be  found,  is  not  cured  or  remedied  by  any  of  the  deeds  executed 
by  the  sheriff  to  the  purchaser,  for  they  are  obnoxious  to  the  same 
objection  as  the  return  to  the  venditioni  exponas. 

In2  H,  dt  O.  345,  this  Court  has  said,  a  sheriff  cannot  sell  what 
has  not  been  levied  upon ;  and  in  2  Bacon's  Abr.  Tit  Executiony  letter 
Nj  it  is  said,  the  sheriff  must  actually  seize  the  property  on  a  fieri 
facias  before  he  can  sell;  and  that  a  valid  seizure  is  essential  to  the 
title  of  the  purchaser  at  the  sheriff's  sale.    See  also  2  Baley^s  Rep. 
361,  where  t^e  principle  is  stated  to  be,  that  a  levy  made  after  the 
term  to  •which  an  execution  is  returnable  is  void,  and^^vests 
no  title  in  the  sheriff  or  his  vendee.    The  same  principle  is      ^^ 
stated  as  law  in  2  Tidd's  Practice^  1046,  where  it  is  said,  the  goods 
being  once  seized,  and  in  custody  of  the  law,  they  cannot  be  seized 
again  by  the  same  or  another  sheriff,  and  if  they  were  seized  under 
a  second  execution,  and  sold  thereon,  the  bargain  would  be'void.    In 
support  of  this  principle,  Tidd  referred  to  a  decision  of  J.  Holt,  to  be 
foaud  in  Shotcer^s  Reports^  174.    The  ground  of  the  decision  is,  that 
the  second  seizure  would  be  void,  the  goods  being  in  the^custody  of 
the  law,  and  being  void,  the  sheriff  would  have  no  authority  to  sell, 
and  of  course  the  purchaser  could  acquire  no  title  at  his  sale.    These 
cases,  we  think,  satisfactorily  establish  the  doctrine  laid  down  by 
this  Court,  in  2  ^.  db  G.  above  referred  to,  that  unless  there  be  a 
valid  seizure,  a  purchaser  at  a  sheriff's  sale  can  acquire  no  title.    It 
was  not  the  intention  of  this  Court  to  impugn  or  call  in  question  this 
principle,  in  the  case  of  Estep  and  HalVs  Lessee  vs.  Weems^  6  0,  dk  J. 
303.    In  that  case  it  was  only  intended  to  decide,  that  it  was  not 
iDcuml)ent  upon  the  purchaser  to  prove  a  legal  seizure  to  entitle  him 
to  recover  in  an  action  of  ejectment;  he  had  a  good  title  prima  fa^ 
without  such  proof  on  his  part  to  enable  him  to  support  his  action ; 
and  if  the  language  of  the  opinion  in  that  case  is  broad  and  general 
enoQgh  to  carry  the  principle  to  a  greater  extent,  it  must  be  under- 
stood to  be  limited  to  the  proof,  which  it  was  incumbent  upon  the 
purchaser  to  make  in  the  first  instance,  to  entitle  him  to  recover. 
With  this  necessary  qualification,  the  terms  used  ought  to  be  under- 
stood.   The  tract  of  land  called  Friendship  being  the  only  land  em- 
braced in  the  deeds  impeached  as  fraudulent  in  this  case,  correspond- 
ing in  name  with  those  levied  on  by  the  sheriff,  and  the  seizure 
having  been  only  of  a  part  of  that  tract,  without  defining  the  part  so 
seized,  and  there  being  nothing  in  the  sheriffs  deeds  or  return  of  the 
sale  made  of  that  land,  under  the  venditioni  exponas,  to  cure  such  de- 
fective seizure,  it  follows  as  a  necessary  consequence,  that  the  com- 
3  11  a.  &  J. 
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plaiDant  acquired  no  title  at  that  sale,  to  any  land  which  was  affected 
An  ^^  prejudiced  by  such  deeds,  and  •  that  he  had  no  standing  in 
^^  the  Court  to  impeach  or  call  their  validity  in  question.  If  we 
are  correct  on  these  views,  it  necessarily  follows,  that  the  decree  be- 
low setting  them  aside  as  fraudulent  and  void,  so  far  as  his  interest 
was  affected  by  them,  was  erroneous,  and  that  the  same  must  be  re- 
versed. Decree  reversed^  wiih  C09t8, 


Henby  Babbiokman  v8.  The  Gommissionebs  of  Habfobd 

County. — December,  1839. 

The  fourth  section  of  the  Act  of  1827,  chap.  81,  confers  upon  the  Commis- 
sioners of  Harford  County,  all  the  power  they  possess  in  relation  to  the 
public  roads  of  the  county,  and  gives  them  the  same  jbrisdiction  for- 
merly belonging  to  the  Levy  Court. 

The  jurisdiction  being  limited,  must  be  administered  in  the  manner,  and 
according  to  the  terms  of  the  law  creating  it,  and  these  appear  by  the 
Act  of  1821,  chap.  152,  sections  1  and  2.  (a) 

The  commissioners  can  neither  open,  alter,  change  or  close  a  road,  but  on 
the  application  in  writing  of  citizens  of  the  county,  nor  can  they  ascer- 
tain damages,  except  upon  the  report  of  commissioners  appointed  to 
value  and  assess  them,  or  by  the  verdict  of  a  jury,  if  an  appeal  be  takeo. 

A  verbal  contract  made  by  the  commissioners  so  appointed,  though  subse- 
quently assented  to  by  the  County  Commissioners,  will  not  control  their 
formal  report,  that  no  damage  has  been  sustained  by  the  party  through 
whose  land  a  road  is  laid  out. 

Where  a  special  jurisdiction  is  created,  and  its  mode  of  proceeding,  and  the 
extent  of  its  powers  are  particularly  defined,  and  it  exceeds  its  juris- 
diction with  the  concurrence  of  a  party  who  is  thereby  injured,  such 
party  is  not  entitled  to  compensation  by  requiring  the  special  jurisdic- 
tion either  to  pay  damages,  or  do  some  other  Act  beyond  its  jurisdiction. 

Appeal  from  the  Court  of  Chancery.  The  bill  in  this  cause  was 
filed  on  the  22d  December,  1835,  by  Henry  Barrickman,  and  alleged 
that  upon  application  of  sundry  persons  to  the  Commissioners  of 
Harford  County,  representing  that  at  a  certain  period  of  the  year, 
the  road  leading  from  Gunpowder  Neck  to  Baltimore,  by  the  way  of 
Joppa,  was  impassable,  the  said  commissioners  on  the  27th  July, 
1830,  *did  order  that  a  commission  should  be  directed  to 
*  *  Stephen  G.  Eaphael,  James  Reardon  and  Thomas  I.  Cald- 
well, to  lay  oat  a  new  road,  according  to  the  prayer  of  the  peti- 
tioners 'j  that  a  commission  was  issued,  a  new  road  laid  out  and  a 
full  report  of  the  proceedings  of  the  commissioners  made.  That  the 
old  road  being  the  one  complained  of,  ran  through  the  complainant^s 
farm  about  a  mile,  and  that  the  new  road  ran  for  the  same,  or  a 
greater  distance  through  complainant's  plantation ;  that  the  com- 

(a)  Cited  in  Polk  vs.  Rose,  25  Md.  159. 
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missioDers,  Raphael,  Reardon  aud  Caldwell,  when  they  were  about 
to  locate  the  new  road,  proposed  to  your  orator  to  take  the  old  road 
in  lieu  of  the  new  one,  for  the  whole  distance  that  the  old  one  ran 
through  the  farm  of  your  orator,  and  to  which  said  proposition  he 
assented.    That  after  said  commissioners  had  located  the  new  road, 
and  made  out  their  report  thereof,  they  applied  to  complainant  to 
give  them  a  memorandum  in  writing,  relinquishing  all  claim  to  any 
damage,  and  drew  up  the  same  at  the  foot  of  said  report,  and  re- 
qnired  him  to  sign  the  same;  that  upon  the  faith  and  confidence  of 
the  arrangement  herein  before  mentioned,  that  he  should  have  the 
old  road,  he  signed  the  said  paper,  and  that  the  sole  inducemeut  for 
signing  said  relinquishment  of  damages  for  the  new  road,  was  the 
express  assurance  and  verbal  agreement  that  the  county  would  sur- 
render absolutely  to  him  the  old  road,  and  all  and  singular  its  rights 
over  the  same.    That  afterwards,  on  the  16th  August,  1830,  the  re- 
port of  the  location  of  the  new  road,  with  the  relinquishment  of 
damages  aforesaid,  in  consideration  of  the  surrender  of  the  old  road, 
was  ratified  by  the  commissioners  of  Harford  County,  the  new  road 
opened,  made  passable  and  used  by  the  public,  and  the  old  road  sur- 
rendered to  your  orator  by  S.  G.  Raphael,  the  agent  of  the  said  com- 
missioners of  Harford  County ;  that  since  the  opening  of  the  new, 
and  surrender  of  the  old  road,  the  said  commissioners  have  unjustly 
and  wrongfully  reclaimed  the  said  old  road,  and  appointed  a  super- 
visor thereof,  whereby  complainant  is  deprived  of  the  same,  and  the 
exclusive  right  thereto,  which  they  had  expressly  assured  to  him  for 
a  full  and  valuable  consideration — prayer  for  a  decree,  specifically 
*  enforcing  the  aforesaid  agreement,  or  compensation  in  dam- 
ages  to  the  value  of  the  old  road,  if  the  commissioners  have  a      ^^ 
right  to  reclaim  the  same,  and  for  general  relief.    Subpcena  for  the 
ooiDmissioners  of  Harford  County,  &c. 

The  defendants  answered  the  bill,  admitting  there  was  a  petition 
to  make  a  road  through  the  lands  of  the  complainant,  and  that  a 
commission  issued  thereon  as  stated;  that  the  commissioners  ap- 
pointed, returned  a  paper  appended  to  their  report,  purporting  to  be 
a  relinquishment  on  the  part  of  complainant,  of  all  claim  for  damages ; 
that  there  is  no  proceeding  entered  on  their  books,  or  records,  to 
show,  that  said  complainant  relinquished  all  claim  to  damages,  in 
consideration  of  his  having  the  bed  of  the  old  road ;  that  the  only 
coarse  the  defendants  could  pursue,  in  the  exercise  of  the  powers 
vested  in  them,  was  to  issue  a  commission,  and  refer  the  damages 
which  landholders  might  sustain,  to  the  judgment  of  special  eom- 
mJAsioners,  which  was  done  in  this  ca^e,  and  that  no  damages  were 
awarded  to  complainant;  the  new  road,  according  to  the  commis- 
8Joners'   return,  conferring  advantages    equivalent  to    the  disad- 
vantage it  would  inflict  on  landholders ;  that  after  the  new  road  was 
laid  oat,  it  was  ascertained  it  did  not  serve  the  public  convenience 
as  well  as  the  old  one,  it  was  therefore  abandoned,  and  the  use  of 
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the  old  road  reHumed;  that  the  commissioners  of  survey  had  do 
aathority  to  make  coDtracts,  so  as  to  bind  these  defendants  to  pay 
damages. 

The  various  proceedings  referred  to  in  the  bill  and  answer,  were 
established  under  a  commission  to  take  evidence,  and  the  Chancellor, 
[Bland,]  on  the  13th  November,  1837,  dismissed  the  bill  with  costs, 
from  which  the  complainant  appealed  to  this  Court. 

The  cause  was  argued  before  Abgheb,  Dobsey,  and  Chambebs, 
JJ. 

Constable,  for  the  appellant,  cited  Champion  vs.  Brownj  6  John, 
Chan.  Rep.  406 ;  McFerran  vs.  Taylor  &  Ma^e,  3  Cranch,  270 ;  &  C. 
t  Peters^  Cond.  Sup.  C.  Rep.  625;  1  Eq.  Ca.  Ahr.  18;  IP.  Wms.  570; 
2  Bro.  Ch.  Rep.  341 ;  1  Vern.  189 ;  1  Ves.  Jun.  329 ;  12  Ves.  395,  and 
Phillips  vs.  Thompson,  1  John.  Ch.  Rep.  132. 

Otho  Scott,  ibr  the  appellee. 

•Chambebs,  J.  delivered  the  opinion  of  the  Court.  The 
^^  facts  in  this  case  as  evidenced  by  the  testimony  in  the  cause, 
show  that  the  appellant's  property  has  been  injured  by  the  non- 
performance of  an  agreement,  made  as  he  supposed  with  persons 
competent  to  enter  into  it.  His  counsel  has  endeavored  to  establish 
the  proposition,  that  the  appellees  were  competent  to  bind  them- 
selves by  the  contract  alleged  in  the  bill,  but  we  think  he  has  failed. 
The  commissioners  can  have  no  power  but  what  is  conferred  upon 
them  by  the  Act  of  Assembly,  whereby  they  are  created.  The  3rd 
section  of  the  Act  of  1827,  ch.  81,  is  referred  to,  as  authorizing  them 
to  take,  hold,  sell  and  convey  all  kinds  of  estate,  property  and  effects, 
and  of  doing  all  such  acts  as  shall  be  necessary  to  the  exercise  of  all 
powers  which  are,  or  shall  be  vested  in  them  by  this  Act,  or  any  other 
Act  of  Assembly,  as  fully  and  effectually  as  corporate  bodies  may  or 
can  lawfully  and  rightfully  do.  Without  stopping  to  inquire  how  far 
the  general  expressions,  in  the  former  part  of  this  section  are  to  be 
restrained  by  what  follows,  we  do  not  find  here,  any  authority  par- 
ticularly relating  to  such  a  contract  as  the  one  alleged. 

The  powers,  and  as  we  suppose,  all  the  powers  possessed  by  the 
commissioners  in  relation  to  the  public  roads  of  the  county,  are  de- 
rived to  them  by  the  provisions  of  the  fourth  section  of  the  Act 
referred  to,  which  vests  in  them  the  jurisdiction  formerly  belonging 
to  the  Levy  Court  of  the  county. 

That  jurisdiction  enables  them,  as  it  previously  enabled  the  Levy 
Court,  to  '^  open  new  roads,  or  alter,  change  or  shut  old  roads,"  upon 
application  to  them  by  petition  of  certain  citizens  of  the  county,  and 
in  the  manner  prescribed. 

The  jurisdiction  being  limited,  must  be  administered  in  the  man- 
ner and  according  to  the  terms  of  the  law  creating  it.  The  Act  of 
1821,  ch.  152,  sec.  1st  and  2nd,  will  show  what  these  are.    It  is 


BAERICKMAN  vs.  COM^BS  HAJRFOBD  CO.— 11  G.  &  J.  37 

soflBcient  to  say,  that  the  commissioners  can  neither  open  a  road,  nor 
alter,  change  or  close  one,  but  after  *  an  application  in  writing 
by  citizens  of  the  county,  nor  can  they  ascertain  damages,  but  ^  * 
by  the  report  of  commissioners  appointed  to  value  and  assess  them, 
or  by  the  verdict  of  the  jury  directed  to  be  called,  if  an  appeal  he 
taken.  Unfortunately  for  the  appellant,  both  he  and  the  commis- 
sioners appear  to  have  entertained  the  erroneous  opinion,  that  the 
verbal  contract  and  arrangement  made  by  the  three  commissioners, 
appointed  by  the  county  commissioners,  and  subsequently  assented 
to  by  the  county  commissioners,  would  be  binding  so  as  to  control 
the  written  and  ibrmal  report  of  the  three  commissioners,  finding 
that  the  appellant  had  sustained  no  damage  as  well  as  the  formal 
acknowledgment  of  the  appellant,  returned  with  their  commission, 
in  which  he  relinquishes  all  claim  to  damages.  We  attribute  the 
proceeding  of  the  commissioners  to  an  erroneous  opinion  of  their 
powers,  because  they  could  not  have  designed  a  personal  injury  to 
the  appellant,  and  because  unless  they  supposed  they  were  right, 
their  conduct  would  subject  them  to  imputations  and  censure,  which 
are  neither  made,  nor  as  we  are  persuaded,  merited ;  nor  do  they 
appear  to  have  been  ever  applied  to,  and  consequently  they  have 
never  refused  to  do  the  only  thing  in  their  power  to  redress  the  ap- 
pellant, by  shutting  up  the  road  when  regularly  clothed  with  juris- 
diction by  a  compliance  with  the  preliminary  requisites  of  the  law. 

In  the  view  here  taken  of  the  case,  the  commissioners  of  Harford 
could  not  do  otherwise  than  they  have  done ;  they  could  not  assess 
damages,  because  the  three  commissioners  had  filed  their  formal 
rejiort,  that  no  damages  were  sustained  by  the  sKppellaut,  who  so  far 
from  using  the  means  provided  by  the  Act  to  reverse  their  opinion, 
had  filed  his  written  relinquishment.  They  could  not  avoid  ap- 
pointing a  supervisor  for  the  old  road,  when  they  discovered  their 
error,  because  that  road  continued  to  be  one  of  the  public  roads  of 
the  county,  and  as  such,  it  was  their  duty  to  provide  for  its  repair. 
No  application  wa«  made  to  shut  it  up,  and  they  could  not  shut  it  up, 
without  an  application  in  the  mode  prescribed. 

We  cannot  adopt  the  doctrine,  that  where  a  special  •juris-  ^ 
diction  is  created,  and  its  mode  of  proceeding,  and  the  extent  ^^ 
of  its  powers  are  particularly  defined,  and  it  exceeds  its  jurisdiction 
with  the  concurrence  of  a  party,  who  is  thereby  injured,  compensa- 
tion is  to  be  made  to  the  party  injured  by  requiring  the  special 
tribunal,  either  to  pay  damages,  or  to  do  another  act  beyond  its 
jurisdiction. 

We  do  not  think  this  is  to  be  done  in  any  mode,  by  any  tribunal, 
certainly  not  by  a  Chancery  Court  by  a  decree.  We  therefore  afSrm 
the  decision  of  the  Chancellor,  dismissing  this  bill. 

Decree  affirmed^  with  coats. 
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James  S.  Wilson  vs.  The  Yoek  and  Mabyland  Line  Rail- 
road Company, — De(»ember,  1839. 

Where  the  parties  agreed  that  the  work  to  be  done  by  the  plaintiff  for  the 
defendant,  should  be  measured  by  an  agent  in  the  employment  of  the 
defendant,  whose  measurement  should  be  final  and  conclusive,  it  is 
indispensable,  if  he  can  be  procured,  that  such  agent  should  himself 
measure  the  work,  and  the  Court  erred  in  instructing  the  jury  that  the 
measurement  of  a  third  person  would  be  conclusive,  (in  the  absence  of 
fraud,)  provided  it  was  adopted  by  the  agent  designated  by  the  parties. 
(a) 

An  agent,  unless  expressly  authorized,  has  no  right  to  delegate  his  authority 
to  another,  the  maxim  being  that,  delegatus  non  potest  delegare,  (b) 

In  making  the  measurement,  it  is  not  necessary  that  the  agent  should  give 
previous  notice  thereof  to  the  parties,  that  they  may  be  present  at  the 
performance  of  that  duty. 

But  if  such  agent  is  to  make  an  estimate  of  certain  expenses  to  be  allowed 
the  plaintiff,  and  he  proceeds  to  do  so,  in  the  absence  of,  and  without 
notice  to  the  plaintiff,  the  latter  will  not  be  bound  by  the  estimate. 

The  estimate  of  the  expenses,  will  not  be  affected  by  the  inadequacy  of  the 
amount,  or  the  neglect  of  the  agent  to  employ  the  usual  and  proper 
means  of  informing  himself  upon  the  subject,  provided  his  conduct  is 
bona  fide;  a  fact  to  be  submitted  to  the  jury. 

Gross  negligence  does  not  in  construction  of  law,  amount  to  fraud,  but  is 
evidence  to  be  left  to  the  jury,  from  which  they  may  infer  fraud,  or  the 
want  of  bona  fides,  (c) 

APPEAL  from  Baltimore  County  Court.  This  was  an  action  of 
assumpsit,  broaght  on  the  24th  August,  1837,  by  the  appellant 
against  the  appellees,  in  which  *  the  plaintiff  declared  for 
^•^  work  and  labor  done,  materials  found ;  matters  properly 
chargeable  in  account,  and  on  an  account  stated.  The  following  ac- 
count was  parcel  of  the  declaration  : 


(a)  Cited  in  Ramstmrg  vs.  McCahan,  3  Gill,  849.  Cf.  Lynn  vs.  R.  R.  Co,  60 
Md.  404. 

(b)  An  agent  may  perform  a  mere  ministerial  or  mechanical  act  by  a  sub- 
agent,  or  deputy,  even  where  he  cannot  delegate  any  portion  of  his  authority 
requiring  the  exercise  of  the  least  discretion.  Williams  vs.  Wood»^  16  Md. 
220. 

(c)  Approved  in  Lynn  vs.  R.  R.  Co.  60  Md.  415.  ''  The  doctrine  that  fraud 
in  the  engineer  in  making  such  estimates  will  vitiate  them,  and  aUow  the 
contractor  to  recover  against  the  defendant  company,  upon  other  proof  of 
the  quantity  and  value  of  the  work  done,  was  conceded  by  this  Court  in  the 
cases  of  Wilsofi  vs.  R.  R.  Co.  and  R.  R.  Co.  vs.  Resley.  7  Md.  297;  and  in 
fact,  seems  to  have  been  recognized  as  well  settled  law  in  all  the  adjudica- 
tions in  which  the  question  has  arisen.  ^'    /&ic2,  413. 
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Tork  and  Maryland  Line  Railroad  Company, 

To  James  Wilson,  Dr. 
To  353|Vd  perches  of  masonry  on  the  72d  section  of  the 

Tork  and  Maryland  Line  Railroad,  at  $2.50  per  perch . .     $883  60 
To  587^9^  perches  of  masonry  on  the  74th  section  of  York 

and  Maryland  Line  Raihx)ad,  at  $2.50 1,467  85 

To  1,196  ,VV  perches  of  masonry  on  the  86th  section  of 

York  and  Maryland  Line  Raikoad,  at  $2.50 2,991  67 

To  340  perches  of  masonry  on  the  86th  section  of  York  and 

Maryland  Line  Railroad— Gent repier— at  $2.87 980  20 


$6,323  40 
By  cash 5,000 


$1,323  40 
To  expenses  in  bailing  water  from  the  foundation  of  the 
bridges  and  masonry  work  on  the  72nd,  74th  and  86th 
sections  of  the  York  and  Maryland  Line  Railroad 606  06 


$1,929  46 
The  defendants  pleaded  nan  assumpsit,  on  which  plea  issue  was 

joined,  and  the  parties  then  filed  in  Court  the  following  agreement; 

It  is  admitted,  that  the  estimate  or  paper  following,  viz : 

''The  following  estimate  of  water  expenses  on  masonry,  sections 

72,  74  and  86,  is  presented  : 

Bailing  on  sections  72  and  74 $50  00 

Coffer  dam  on  86th •. .     85  00 

Extra  digging  on  south  abutment 10  00 

Batting  wateron  86th 50  00 

Removing  Coffer  dam  by  change  of  pier 25  00 

Isaac  Trimble.  $220  00 

•  Add  to  the  aforegoing  for  money  paid  for  ^ 

hewing  timber  for  bridge 11  19      *** 


$231  19 
Was  executed  by  Isaac  Trimble,  and  handed  to  the  plaintiff  in  this 
caase,  and  that  he  meant  it  to  be  an  estimate  of  the  water  expenses, 
as  provided  for  by  the  contract,  and  that  no  notice  was  given  to  the 
plaintiff,  before  the  said  estimate  was  made  of  the  design  of  the  said 
Trimble  to  make  it." 

The  plaintiff  at  the  trial  offered  in  evidence  the  following  contracts : 
^<  Articles  of  agreement  made  and  concluded  this  7th  day  of  Janu- 
arj,1830,  by  and  between  James  S.  Wilson  of  the  one  part,  and  the 
Yorkand  Maryland  Line  Railroad  Company,  by  their  agent  for  the 
time  being,  Isaac  Irimbie,  of  the  second  part. 
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■ 

Whereas,  the  party  of  the  first  part  hath  agreed  for,  &c.  to  con- 
struct and  complete,  in  a  thoroagh  and  workmanlike  manner,  the 
masonry,  which  in  the  opinion  of  the  engineer,  may  be  required  for 
the  bridge  abutments  on  section  No.  86,  of  the  said  railroad,  which 
masonry  shall  be  constructed  in  the  strongest  and  most  substantial 
manner,  the  foundation  to  be  of  such  strength  and  depth,  and 
secured  as  the  engineer  may  direct.  All  walls  and  other  portions  of 
Paid  masonry,  to  be  of  such  thickness,  slope,  height  and  length,  as 
the  engineer  shall  prescribe.  No  stone  shall  be  used  but  such  as  has 
been  approved  by  the  engineer.  The  character  of  the  masonry  for 
bridge  abutments,  shall  be  what  is  commonly  called  ^  range  coarse 
work,'  that  is,  the  masonry  shall  be  laid  in  courses  of  various  heights, 
of  not  less  than  one  foot  each  course,  to  extend  horizontally  in  uni- 
form thickness  throughout  the  face  of  the  abutments  and  wings, 
each  stone  to  be  rough  hammered,  unless  with  a  natural  face  at  top 
and  bed,  so  as  to  lay  with  a  firm  and  even  bearing  on  those  beneath; 
the  points  are  not  required  to  be  vertical,  but  shall  be  well  fitted  and 
composed  of  stones  of  corresponding  shapes.    No  stone,  unless  by  the 

^  authority  of  the  engineer,  shall  be  admitted  into  the  abutments 
®*  or  wings,  of  less  than  the  following  dimensions — one  foot  in 
thickness,  two  feet  in  breadth,  three  feet  in  length,  or  containing  four 
cubic  feet,  and  the  bed  of  every  stone  shall  be  greater  than  its  rise; 
each  stone  shall  break  joint  with  those  below  and  around  it,  and  to 
be  laid  without  underpinning,  should  the  engineer  so  direct,  who 
shall  also  at  his  discretion  cause  such  headers  to  be  introduced  as 
shall  bind  the  w^ole  firmly  together.  The  whole  to  be  laid  without 
mortar.  In  case  the  engineer  shoald  deem  it  proper  or  expedient  to 
change  the  character  of  the  masonry  of  bridge  abutments  and  wings, 
or  any  part  of  them,  to  what  is  called  range  rubble  work,  he  may  do 
so,  and  the  same  shall  be  constructed  accordingly,  by  the  party  of 
the  first  part.  The  character  of  the  masonry  for  gothic  arches,  com- 
mon culverts  and  detached  walls,  shall  be  of  the  kind  commonly 
called  'range  rubble  work,'  laid  dry.  They  shall  be  built  in  the 
most  substantial  manner,  the  stones  breaking  joints,  bedded  firmly, 
and  binding  on  each  other  so  as  to  unite  the  whole  firmly  and  per- 
manently together,  to  the  satisfaction  of  the  engineer.  In  case  tim- 
ber for  foundations  shall,  in  the  opinion  of  the  engineer  be  i-equired, 
it  shall  be  furnished  and  laid  by  the  party  of  the  first  part,  at  the  rate 

of dollars  per  thousand,  board  measure.    The  said  party  of  the 

first  part,  shall  not  let  or  transfer  his  contract  without  the  consent  of 
the  said  agent,  and  shall,  upon  his  application,  discharge  from  his 
employ  any  laborer  or  workman  guilty  of  improper  or  disorderly  con- 
duct, &c. 

Now  this  agreement  witnesseth,  that  the  said  party  of  the  first 
part,  doth  for  himself,  his  heirs,  executors  and  administrators,  hereby 
covenant  and  agree  with  the  said  party  of  the  second  part,  that  he 
the  said  party  of  the  first  part  shall  and  will,  well  and  faithfully,  in  a 
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mechanical  and  workmanlike  manner,  on  or  before  the  first  day  of 
Jane,  construct  and  complete  in  the  manner  and  on  the  conditions 
herein  mentioned,  all  such  abutments,  wing  walls,  gothic  arches, 
common  culverts  and  detached  walls,  as  said  agent  shall  direct,  on  the 
aforesaid  section  of  road,  and  if  in  the  opinion  of  said  agent,  any 
gothic  arches,  common  culverts  or  detached  walls  shall  be  *  re-  ^ 
quired,  in  order  to  carry  on  the  embankments  of  said  section,  ^'^ 
the  same  shall  be  begun  and  rapidly  completed,  when  directions  to 
that  effect  are  given  by  the  engineer.  And  the  said  party  of  the  first 
part,  shall  remove  all  earth,  gravel,  stone  or  timber,  or  other  mate- 
rials, which  in  the  opinion  of  the  engineer  may  obstruct  the  free  pas- 
sage of  the  water  to,  under  and  from  such  bridges  or  culverts,  as  may 
be  built  in  pursuance  of  these  articles  of  agreement. 

In  consideration  whereof,  the  said  party  of  the  second  part,  for  and 
on  behalf  of  the  said  compainy,  doth  hereby  covenant  and  agree  to, 
and  with  the  said  party  of  the  first  part,  his  heirs,  executors  and 
administrators,  that  the  said  company  shall  and  will,  for  performing 
the  work  aforesaid,  well  and  truly  pay  to  the  party  of  the  first  part^ 
his  heirs,  executors  or  administrators,  at  the  rate  of  two  dollars  and 
fifty  cents  for  each  and  every  perch  of  twenty  five  cubic  feet,  which 

the  bridge  abutments  may  contain,  and dollars  and cents 

for  each  and  every  perch,  which  all  gothic  arches,  common  culverts 
or  detached  walls  may  contain.    The  whole  to  be  measured  by  said 
agent  or  the  engineer  for  the  time  being,  whose  measurement  shall 
be  final  and  conclusive.    Payments  during  the  progress  of  the  work 
shall  be  made  at  the  discretion  of  the  said  agent  or  engineer,  until 
the  whole  of  the  work  hereby  constructed  shall  be  completed  and 
accepted  by  the  engineer,  when  the  balance  shall  forthwith  be  paid 
to  the  said  party  of  the  first  part,  his  heirs,  executors  or  administra- 
tors.   And  the  said  party  of  the  first  part  shall  have  the  right  to 
qnarry  and  remove  stone  from  any  part  of  the  land  of  the  said  railroad, 
provided  in  the  opinion  of  the  engineer  for  the  time  being,  no  inter- 
mption  or  danger  is  done  to  the  graduation.    And  in  case  the  said 
party  of  the  first  part  takes  stone  from  a  section  of  which  he  is  the 
contractor  for  graduation,  the  price  of  the  masonry  shall  be  reduced 
per  cubic  yard,  by  as  much  as  he  is  paid  per  cubic  yard  on  the  exca- 
vation of  such  in  his  section.    And  it  is  further  provided,  that  in 
case  the  said  party  of  the  first  part,  shall  not,  in  the  opinion  of  the 
engineer  for  the  time  being,  well  and  truly  perform  all  the  covenants 
herein  before  *  stated  and  stipulated  on  his   part,  the  said 
engineer  may,  at  his  discretion,  dismiss  him  from  the  work ;      ^^ 
and  that  then,  and  in  that  event,  the  foregoing  agreement  shall 
become  null  and  void,  and  any  balance  for  work  done,  which  would 
have  been  due,  the  said  party  of  the  first  part  shall  be  forfeited,  and 
become  the  right  and  property  of  the  company.    And  moreover,  if  in 
the  opinion  of  the  engineer  for  the  time  being,  the  said  party  of  the 
first  part,  shall  not  make  such  progress  in  the  work,  as  to  insure  its 
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completion  by  the  specified  time,  the  said  agent  or  engineer  for  the 
time  being,  may,  at  his  discretion,  employ  other  help  to  hasten  the 
completion  of  the  masonry  on  said  section,  and  the  expense  of  such 
help  shall  be  paid  by  the  party  first  mentioned.  In  testimony 
whereof,  the  parties  have  set  their  hands  and  seals,  the  day  and  date 
first  mentioned.  Isaac  Trimble,        [Seal.] 

James  S.  Wilson,    [Seal.] 

It  is  hereby  agreed  and  understood  by  the  parties  to  this  contract, 
that  the  foundation  shall  be  prepared  at  the  expense  of  the  said  J. 
S.  Wilson,  the  bailings  ot  water  excepted,  which  shall  be  paid  for  by 
said  company  at  the  estimate  of  the  engineer.  It  is  moreover 
agreed,  that  for  the  construction  on  section  86,  the  said  J.  S.  Wilson 
shall  be  paid  at  the  rate  of  two  dollars  and  eighty-seven  cents.  The 
character  of  masonry,  the  same  as  above  described. 

Isaac  Tbimble,        [Seal.] 
James  S.  Wilson,    [Seal.] 

The  second  agreement  for  other  sections  72  and  74,  was  like  the 
first,  except  in  the  following  clause  at  foot  of  the  second,  in  place  of 
that  in  the  first  contract. 

It  is  fully  understood  and  agreed  by  the  parties  to  this  contract, 
that  the  foundations  shall  be  dug  at  the  expense  of  the  said  J.  S. 
Wilson,  and  the  cost  of  bailing  out  water  at  the  estimate  of  the  en- 
gineer. Isaac  Trimble, 

Witness,— t/o:  Sterett.  James  S.  Wilson." 

The  plaintiff  further  proved  by  John  W.  Collins,  that  he  admea- 
sured the  said  bridges,  and  that  they  contained  in  the  whole, 
2,478,^  perches,  amounting  to  $6,323.40. 

^^  *  That  said  admeasurements  were  made  so  far  as  he  was 

^"  enabled  to  see  the  masonry  work,  by  the  actual  application  of 
the  line,  to  the  face  of  the  work.  That  the  depths  of  the  founda- 
tion of  the  bridge,  on  the  sixteenth  section,  were  given  him  by  the 
plaintiff  upon  the  ground,  that  he  measured  all  above  the  foundation 
by  his  line,  except  the  thickness  of  the  walls  of  the  abutment  and 
wings;  that  he  obtained  the  thickness  of  the  abutment  and  wings 
from  a  plan  shown  by  the  plaintiff.  That  the  wing  walls  are  curved; 
that  he  measured  them  by  straight  lines,  and  that  this  mode  of  mea- 
surement would  give  about  the  true  contents  of  perches,  though  not 
perfectly  and  exact,  but  sufiSciently  so  for  an  adjustment  of  the 
price. 

The  plaintiff'  further  proved  by  Earlocker,  a  witness  sworn  on  his 
behalf,  that  he  was  the  superintendent  of  the  plaintiff,  in  the  erec- 
tion of  the  said  bridge  from  its  foundation,  for  five  months,  when  all 
the  heavy  masonry  work  was  nearly  completed.  That  Mr.  Critten- 
den was  the  assistant  engineer  of  the  defendants,  and  one  of  the 
persons  appointed  by  them  to  direct  the  construction  of  said  bridge; 
that  witness  dug  the  foundations  as  superintendent;  had  them  dag; 
that  after  they  were  completed,  the  witness  and  Mr.  Crittenden 
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measored  the  foundations,  and  averaged  them ;  that  the  foandation 
of  the  ahutment,  was  three  feet  six  inches,  of  the  east  wing  the  same, 
of  the  west  wing  two  feet  and  eleven  inches,  and  the  pier  five  feet. 
The  witness  further  proved,  that  above  the  foundations  he  conducted 
the  work  according  to  the  directions  of  Mr.  Crittenden,  and  the  plan 
famished  by  the  latter ;  that  upon  said  plan,  the  thickness  of  the 
walls  of  the  abutments,  the  wings  and  the  pier  are  marked,  and  the 
work  was  actually  done  according  to  said  plan,  so  long  as  the  witness 
remained  thereon.  The  plaintiff  further  proved,  that  the  depths  of 
the  foundation  as  aforesaid,  and  the  thickness  of  the  walls,  were  the 
same  as  those  assumed  by  Mr.  Collins  in  his  said  admeasurement, 
and  that  the  plans  to  which  Collins  referred  in  his  testimony,  are  the 
same  that  were  handed  to  the  said  witness  to  govern  his  work,  and 
that  the  work  was  finished  according  to  the  thickness  marked  thereon. 
The  plaintiff  further  *  proved  that  he  paid  for  water  expenses  ^ 
or  the  bailing  of  water  on  the  72nd,  74th  and  86th  sections  ^^ 
under  his  contracts,  the  sum  of  $619.56. 

The  object  of  the  above  proof  was  to  show  the  cost  and  value  of 
the  work  done  in  bailing  wat^er.  The  plaintiff  then  further  proved 
by  Earlocker,  that  he  superintended  the  whole  operation  of  bailing 
the  water  on  the  86th  section,  and  that  he  was  there  from  the  begin- 
ning to  the  end ;  that  the  hands  were  good  and  industrious ;  that 
they  worked  by  night  as  well  as  by  day,  in  the  fall  and  winter.  That 
there  was  a  flood  while  they  were  at  work,  which  greatly  increased 
the  difficulty  of  the  work.  That  Mr.  Trimble,  the  engineer  of  the 
company,  was  not  at  work  once,  as  he  saw,  during  the  continuance 
of  the  bailing.  And  also  proved  by  said  witness  and  Mr.  Wilson, 
another  witness,  who  stated  he  had  great  experience  in  such  matters; 
that  it  would  be  impossible  to  tell  from  mere  inspection  of  the  bail- 
ing as  it  progressed,  what  would  be  the  proper  cost  thereof;  that  the 
usual  mode  of  ascertaining  its  cost,  is  by  keeping  the  time  of  the 
hands. 

The  defendants  then  proved  by  Mr.  Crain,  an  assistant  engineer, 
in  the  service  of  the  defendants,  that  he  measured  the  bridges  con- 
structed by  the  plaintiff'  on  the  72nd,  74th  and  86th  sections  of  the 
York  and  Maryland  Line  Eailroad,  and  that  the  final  estimate  for 
masonry  amounted  to  $5,516.03. 

That  he  attended  to  construction  of  said  bridges  while  in  progress. 
Had  a  good  opportunity  of  seeing  them,  and  believes  his  admeasure- 
ment correct;  that  he  made  it  without  giving  any  notice  to  the 
plaintifiT,  and  returned  it  to  Mr.  Trimble,  the  chief  engineer  of  the 
company  at  the  time,  and  when  the  admeasurement  was  made,  and 
by  whom  it  was  delivered  to  the  defendants.  As  to  the  admeasure- 
ment of  work  called  for  by  the  contract,  that  it  is  the  same  admea- 
surement now  produced  in  evidence,  nor  was  there  any  other  admea- 
surement of  the  said  bridges  made  after  they  were  completed,  by 
any  of  the  servants  of  the  company,  so  far  as  witness  knows ;  that 
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he  saw  Mr.  Trimble  twice  on  the  86th  section,  at  the  time  when  the 
mason's  work  was  going  on,  which  made  the  bailing  of  the 
^^  •water  necessary.  That  witness  believes  fifty  dollars  for 
water  expenses  on  the  86th  section  to  have  been  a  safficient  compen- 
sation, and  so  informed  Mr.  Trimble.  That  witness  was  not  always 
at  the  bridges  on  said  sections.  That  as  assistant  engineer,  *he  had 
various  other  works  of  a  similar  character  to  supervise,  and  other 
daties  connected  with  the  construction  of  the  road  to  perform. 

The  defendants  further  offered  in  evidence  an  estimate  of  water 
expenses  amounting  to  $231.19. 

And  proved  that  it  was  in  the  hand-writing  of,  and  signed  by  Mr. 
Trimble,  then  chief  engineer  at  the  time  of  making  it  under  said 
contracts,  which  require  that  he  should  estimate  the  water  expenses 
or  expenses  of  bailing  water ;  and  further  proved  by  Mr.  Trimble 
that  he  could  ascertain  the  cost  thereof  by  observing  the  hands  at 
work,  by  the  quantity  oi  water,  the  nature'  of  the  stream,  and  the 
character  of  the  ground ;  that  when  the  hands  worked  at  nighty  he 
sometimes  directed  an  account  of  the  expenses  to  be  kept.  That 
with  regard  to  the  bailing  in  question,  he  had  seen  them  while  em- 
ployed in  it.  That  he  was  there  several  times  when  Mr.  Grain  was 
not  present.  That  he  saw  two  or  three  hands  bailing.  He  cannot 
say  how  often  he  saw  them  at  work.  Did  not  direct  that  an  account 
should  be  kept  of  the  hands'  time.  Cannot  state  how  many  bands 
were  employed  at  work  in  bailing,  nor  for  how  long  a  time.  That 
he  is  satisfied  he  had  all  the  data  necessary  to  make  a  correct  esti- 
mate, having  had  recourse  to  the  assistant  engineers  for  information 
as  well  as  made  his  own  observations  as  stated.  Mr.  Trimble  also 
stated,  that  he  did  not  give  any  notice  to  the  plaintiff  before  he 
made  the  said  estimate,  and  that  the  same  was  not  made  in  the 
presence  of  the  plaintiff;  that  he  was  the  engineer  of  the  company, 
and  had  the  general  superintendence  of  the  construction  of  the  road, 
and  of  making  the  contracts,  and  adjusting  the  claims  relative 
thereto,  and  that  Mr.  Grain  was  one  ot  his  and  the  company's  assis- 
tant engineers.  The  defendants  also  offered  in  evidence  an  account 
presented  to  the  company  by  the  plaintiff,  when  he  was  endeavoring 
to  procure  a  settlement  of  his  claims  against  them. 

•  The  Bait,  and  Sus.  Railroad  Go. 
*  •  To  James  S.  Wilson,  Dr. 

Water  expenses  of  Bridge  Pier,  section  86 — Fessel's  Mill. 

1826— Nov.— To  30  days  bailing  at  pier,  at $1.25,  «37  60 

Dec— To  32  days  "  1.25,   40  00 

1827— Jan.-  To  50  days  do.  at  abutment, 1.25,  62  60 

To  17*  days  do.  " "      21  87 J 

To  7  days  do.  "  "        8  76 

Two  pumps  for  pumping 17  50 

Garried  forward $188  12^ 
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Brought  forward $188  12J 

Blacksmith's  bill 5  25 

Extra  digging  at  wiDg  of  abutment 10  00 

Removing  Coffer  dam 26  00 

Bill  of  finances  on  sections  72  and  74 191  60 

•  

419  87i 
Bill  for  hewing  timber 11  19 


$431  06^ 
The  following  is  the  hand-writing  of  I.  Trimble,  Mr.  Crain  and  Mr. 
Ewell,  believe  $60  will  cover  water  expenses  at  bridge  near  Fessel's 
Mill,  exclusive  of  Coffer  dam. 

And  also  on  notice  given  by  plaintiff,  a  letter  from  plaintiff  to  the 
directors  of  the  company. 

Baltimore,  June  3d,  1837. 
President  and  Directors  of  the  Bait.  &  Sas.  Railroad  Co. 

Gentlemen, — 1  appeal  to  yon,  please  your  honors,  to  take  into  con- 
sideration my  case,  as  I  have  had  a  hard  job,  upon  which  I  lost 
money.  But  notwithstanding,  I  pushed  ahead  and  done  the  work  to 
satisfaction  of  the  engineer,  and  in  less  than  contract  time.  All  I 
complain  of  is,  that  the  water  expenses  were  to  have  been  paid,  and 
now  I  am  cut  down,  apd  owing  to  the  hardness  of  the  job,  I  am  not 
able  to  stand  it.  I  hope  therefore  it  will  please  your  honors  to  admit 
my  bill.  Mr.  Trimble  admits,  that  I  ought  to  be  paid  eighty  dollars 
for  the  Coffer  dam  of  the  pier,  which  is  not  in  the  bill.  So  please 
yoar  honors,  I  submit  it  with  your  body. 
Your  obedient  servant, 

(Signed,)  James  S.  Wilson. 

•  Bill  of  water  expenses $419  87J         ^ 

Hewing  timber 11  19        *^ 

431  0^ 
Coffer  dam  pier 80  00 


$611  0^ 
Whereupon  the  plaintiff  prayed  the  Court  to  instruct  the  jury — 
1st.  If  the  jury  believe  that  Mr.  Trimble  was  the  engineer  of  the 
company  at  the  time  when  the  masonry  of  the  bridges  was  completed 
under  the  contracts  given  in  evidence,  and  that  Mr.  Trimble  did  not 
measure  said  bridges  or  either  of  them,  but  that  the  same  were  mea- 
sured by  Crain,  assistant  engineer,  and  that  he  returned  the  same 
to  Trimble,  as  containing  the  number  of  perches  of  mason's  work  in 
said  bridges,  and  that  it  is  said  return  which  is  now  offered  in  evi- 
dence as  the  measurement  of  Mr.  Trimble,  then  the  same  is  not  bind- 
ing and  conclusive  upon  the  plaintiff,  and  the  jury  must  allow  to  the 
plaintiff  the  number  of  perches  which  they  may  find  from  the  evi- 
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dence  were  contained  in  said  bridges,  unless  they  shall  also  find  that 
the  said  measurement  was  returned  by  the  said  Grain  to  Trimble,  the 
chief  engineer  of  the  defendants,  and  by  him  was  adopted  and  deliv- 
ered to  the  said  defendants,  under  the  contracts  given  in  evidence  by 
plaintiff  as  his  own,  and  that  in  the  making  and  adopting  of  the 
same  as  aforesaid,  there  was  no  fraud  either  on  the  part  of  the  said 
assistant  engineer  or  Trimble,  or  <m  the  part  of  the  defendants  in 
this  action. 

2d.  If  the  jury  believe  from  the  evidence,  that  said  admeasurement 
of  masonry  was  ma<1e  without  previous  notice  thereof  to  the  plaintiff, 
then  the  same  is  not  conclusive  upon  him  as  evidence  in  this  cause. 

If  the  jury  believe  from  the  evidence,  that  no  notice  was  given  to 
plaintiff  previous  to  the  said  estimate  of  the  water  expenses,  so  that 
he  might  have  an  opportunity  of  niaking  his  representations  and  sug- 
gestions to  the  said  engineer  Trimble,  then  said  estimate  is  not  bind- 
ing and  conclusive  upon  him. 

•  4th.  If  the  jury  .believe,  that  the  company  had  notice, 
^•^  and  was  present  by  its  own  proper  officers  at  the  time  when 
the  admeasurement  of  the  masonry,  and  the  estimate  of  the  water 
expenses,  which  have  been  offered  in  evidence  by  the  defendants, 
were  made,  and  that  it  was  the  duty  of  said  officer,  in  his  character 
of  agent  of  the  company,  to  protect  it  from  any  unjust  claim  or  de- 
mand made  against  it,  and  to  investigate  all  facts,  having  a  ten- 
dency to  promote  the  interest  of  the  company,  in  regard  to  soch 
admeasurements  of  masonry  and  estimate  of  water  expenses.  And 
if  the  jury  further  believe,  that  the  plaintiff  had  no  notice  when  said 
admeasurements  and  estimate  were  to  be  made,  and  no  opportunity 
of  appearing  before  the  persons  appointed  to  make  them,  to  s|)eak 
for  himself,  and  make  such  suggestions,  arguments  and  proof  as  he 
might  hav^e  to  offer,  in  his  own  behalf,  then  said  admeasurement  and 
estimate  being  thus  made  in  the  presence  of  the  company,  and  out  of 
the  ])resence  and  without  notice  to  the  defendants,  he  is  not  conclu- 
ded by  the  same,  and  the  jury  are  at  hberty  to  allow  to  the  plaintiff 
the  number  of  perches  which  they  may  find  from  the  evidence,  were 
contained  in  said  bridges,  and  also  the  true  value  of  the  water  ex- 
penses. 

6th.  If  the  jury  believe  from  the  evidence,  that  the  said  estimate 
of  water  expenses  are  grossly  inadequate,  and  that  it  was  made  under 
a  gross  mistake  of  the  engineer,  of  the  actual  value  of  bailing,  in 
consequence  of  his  neglect  to  employ  the  usual  and  proper  means  of 
informing  himself,  as  to  said  value,  then  said  estimate  is  not  conclu- 
sive upon  the  plaintiff  in  this  action. 

7th.  If  the  jury  believe  from  the  evidence,  that  the  water  expenses 
were  estimated  by  Trimble,  upon  the  judgment  of  others,  or  that  he 
had  not  an  opportunity  of  exercising  his  own,  upon  the  quality  and 
valne  of  the  water  expenses,  or  was  grossly  negligent  of  the  employ- 
ment of  the  means  of  information  within  his  power,  to  aacertain  the 
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valne  of  the  said  water  expenses ;  tben  the  said  estimate  is  not  con- 
dnsive,  bat  the  jury  ma}'  allow  lor  the  same,  as  mach  as  they  were 
worth. 

All  which  prayers  the  Court  [Pubviance,  A.  J.]  refused  to 
•  grant,  or  any  of  them,  but  refused  the  whole,  adding  a  mod-  ^^ 
ification  to  the  1st,  6th  and  7th  prayers,  which  modifications  •  ^ 
are  as  follows,  to  wit : 

Modification  to  first  prayer. — Unless  they  shall  also  find,  that  the 
said  measurement  was  returned  by  the  said  Crain  to  Mr.  Trimble,  the 
chief  engineer  of  the  defendants,  and  by  him  was  adopted,  and  de- 
livered to  the  said  defendants,  under  the  contracts  given  in  evidence, 
as  his  own,  and  that  in  the  making  and  adopting  of  the  same  as 
aforesaid,  there  was  no  fraud  either  on  the  part  of  the  said  assistant 
engineer,  or  Mr.  Trimble,  or  on  the  part  of  the  defendants  in  this 
action. 

Modification  to  sixth  and  seventh  prayers  of  the  plaintiff. — If 
the  jury  shall  find  from  the  evidence,  that  the  engineer,  Mr.  Trimble, 
made  a  fair  and  bona  fide  estimate  of  the  amount  of  the  expense  of 
hailing  the  water  under  the  contract,  then  the  same  is  final  and  con- 
clusive on  the  parties,  although  the  jury  should  believe,  that  he 
formed  an  erroneous  estimate  of  the  real  expense  of  said  bailing,  and 
that  it  actually  cost  the  plaintiff  a  larger  amount  than  is  stated  in 
his  estimate. 

Ist.  The  defendants  then  prayed  the  Court  to  instruct  the  jury, 
that  under  the  written  contracts  given  in  evidence  by  the  plaintiff, 
the  measurement  of  the  engineer  for  the  time  being,  of  all  masonry 
done  under  it  by  the  plaintiff  for  the  defendant,  as  given  in  evidence 
by  the  defendant,  is  in  the  absence  of  fraud  on  the  part  of  the  de- 
fendants or  their  engineer,  final  and  conclusive. 

2d.  That  under  the  written  contracts  given  in  evidence  by  the 
plaintiff,  the  estimate  of  the  engineer  of  the  defendants,  as  to  the 
amount  to  be  paid  by  the  defendants  to  the  plaintiff,  for  bailing  out 
water  as  given  in  evidence  by  the  defendants,  in  the  absence  of  any 
fraud  on  the  part  of  the  engineer,  or  on  the  part  of  the  said  company, 
is  final  and  conclusive  as  to  the  amount  to  be  paid  by  the  defendants 
to  the  plaintiff  on  that  account. 

The  plaintiff  then  prayed  the  Court  to  instruct  the  jury,  as  a  mod- 
ification of  the  defendant's  second  prayer,  that  gross  negligence  on 
the  part  of  Mr.  Trimble,  would  in  contemplation  of  law,  amount  to 
fraud,  or  want  of  bona  fides, 

•  The  Court  granted  the  defendant's  two  prayers,  and  refused 
the  plaintiff's   prayer  of  modification,  adding  the  following       •  *  ' 
qualification  thereto. 

If  the  jury  should  think,  that  there  was  gross  negligence  on  the 
part  of  the  engineer,  in  making  the  estimate  of  the  water  expenses 
under  the  contract,  it  is  evidence,  from  which  the  jury  may  infer, 
that  he  did  not  act  fairly  and  bona  fide  in  making  the  said  estimate. 


46        WILSON  V8.  YORK  &  MD.  R.  R.  CO.— 11  G.  &  J. 

dence  were  contained  in  said  bridges,  unless  they  shall  also  iiud  that 
the  said  measurement  was  returned  by  the  said  Crain  to  Trimble,  the 
chief  engineer  ot*  the  defendants,  and  by  him  was  adopted  and  deliv- 
ered to  the  said  defendants,  under  the  contracts  given  in  evidence  by 
plaintiff  as  his  own,  and  that  in  the  making  and  adopting  of  the 
same  as  aforesaid,  there  was  no  fraud  either  on  the  part  of  the  said 
assistant  engineer  or  Trimble,  or  on  the  part  of  the  defendants  in 
this  action. 

2d.  If  the  jury  believe  from  the  evidence,  that  said  admeasoremeot 
of  masonry  was  made  without  previous  notice  thereof  to  the  plaintiff, 
then  the  same  is  not  conclusive  upon  him  as  evidence  in  this  cause. 

If  the  jury  believe  from  the  evidence,  that  no  notice  was  given  to 
plaintiff  previous  to  the  said  estimate  of  the  water  expenses,  so  that 
he  might  have  an  opportunity  of  making  his  reprevsentations  and  sug- 
gestions to  the  said  engineer  Trimble,  then  said  estimate  is  not  bind- 
ing and  conclusive  upon  him. 

•  4th.  If  the  jury  ^believe,  that  the  company  had  notice, 
^•^  and  was  present  by  its  own  proper  officers  at  the  time  when 
the  admeasurement  of  the  masonry,  and  the  estimate  of  the  water 
expenses,  which  have  been  offered  in  evidence  by  the  defendants, 
were  made,  and  that  it  was  the  duty  of  said  officer,  in  his  character 
of  agent  of  the  company,  to  protect  it  from  any  unjust  claim  or  de- 
mand made  against  it,  and  to  investigate  all  facts,  having  a  ten- 
dency to  promote  the  interest  of  the  companj",  in  regard  to  such 
admeasurements  of  masonry  and  estimate  of  water  expenses.  And 
if  the  jury  further  believe,  that  the  plaintiff  had  no  notice  when  said 
admeasurements  and  estimate  were  to  be  made,  and  no  opportunity 
of  appearing  before  the  persons  appointed  to  make  them,  to  speak 
for  himself,  and  make  such  suggestions,  arguments  and  proof  as  he 
might  have  to  offer,  in  his  own  behalf,  then  said  admeasurement  and 
estimate  being  thus  made  in  the  presence  of  the  company,  and  out  of 
the  ])resence  and  without  notice  to  the  defendants,  he  is  not  conclu- 
ded by  the  same,  and  the  jury  are  at  liberty  to  allow  to  the  plaintiff 
the  number  of  perches  which  they  may  find  from  the  evidence,  were 
contained  in  said  bridges,  and  also  the  true  value  of  the  water  ex- 
penses. 

Cth.  If  the  jury  believe  from  the  evidence,  that  the  said  estimate 
of  water  expenses  are  grossly  inadequate,  and  that  it  was  made  under 
a  gross  mistake  of  the  engineer,  of  the  actual  value  of  bailing,  in 
consequence  of  his  neglect  to  employ  the  usual  and  proper  means  of 
informing  himself,  as  to  said  value,  then  said  estimate  is  not  conclu- 
sive upon  the  plaintiff  in  this  action. 

7th.  If  the  jury  believe  from  the  evidence,  that  the  water  expenses 
were  estimated  by  Trimble,  upon  the  judgment  of  others,  or  that  he 
had  not  an  opportunity  of  exercising  his  own,  upon  the  quality  and 
value  of  the  water  expenses,  or  was  grossly  negligent  of  the  employ- 
ment of  the  means  of  information  within  his  power,  to  ascertain  the 
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valae  of  the  said  water  expenses ;  tben  the  said  estimate  is  not  cod- 
clasive,  bat  the  jury  raay  allow  for  the  same,  as  much  as  they  were 
worth. 

All   which   prayers    the  Court  [Pubviance,  A.   J.]  refused   to 
*  grant,  or  any  of  them,  but  refused  the  whole,  adding  a  mod-      ^ 
ification  to  the  1st,  6th  and  7th  prayers,  which  mo<iiflcations      •  ^ 
are  as  follows,  to  wit : 

Modification  to  first  prayer. — Unless  they  shall  also  find,  that  the 
said  measurement  was  returned  by  the  said  Crain  to  Mr.  Trimble,  the 
chief  engineer  of  the  defendants,  and  by  him  was  adopted,  and  de- 
livered to  the  said  defendants,  under  the  contracts  given  in  evidence, 
as  his  own,  and  that  in  the  making  and  adopting  of  the  same  as 
aforesaid,  there  was  no  fraud  either  on  the  part  of  the  said  assistant 
engineer,  or  Mr.  Trimble,  or  on  the  part  of  the  defendants  in  this 
action. 

Modification  to  sixth  and  seventh  prayers  of  the  plaintiff. — ^If 
the  jury  shall  find  from  the  evidence,  that  the  engineer,  Mr.  Trimble, 
made  a  fair  and  bona  fide  estimate  of  the  amount  of  the  expense  of 
bailing  the  water  under  the  contract,  then  the  same  is  final  and  con- 
clusive on  the  parties,  although  the  jury  should  believe,  that  he 
formed  an  erroneous  estimate  of  the  real  expense  of  said  bailing,  and 
that  it  actually  cost  the  plaintiff  a  larger  amount  than  is  stated  in 
his  estimate. 

Ist.  The  defendants  then  prayed  the  Court  to  instruct  the  jury, 
that  under  the  written  contracts  given  in  evidence  by  the  plaintiff, 
the  measurement  of  the  engineer  for  the  time  being,  of  all  masonry 
done  under  it  by  the  plaintiff  for  the  defendant,  as  given  in  evidence 
by  the  defendant,  is  in  the  absence  of  fraud  on  the  part  of  the  de- 
fendants or  their  engineer,  final  and  conclusive. 

2d.  That  under  the  written  contracts  given  in  evidence  by  the 
plaintiff,  the  estimate  of  the  engineer  of  the  defendants,  as  to  the 
amount  to  be  paid  by  the  defendants  to  the  plaintiff,  for  bailing  out 
water  as  given  in  evidence  by  the  defendants,  in  the  absence  of  any 
fraud  on  the  part  of  the  engineer,  or  on  the  part  of  the  said  company, 
is  final  and  conclusive  as  to  the  amount  to  be  paid  by  the  defendants 
to  the  plaintiff  on  that  account. 

The  plaintiff  then  prayed  the  Court  to  instruct  the  jury,  as  a  mod- 
ification of  the  defendant's  second  prayer,  that  gross  negligence  on 
the  part  of  Mr.  Trimble,  would  in  contemplation  of  law,  amount  to 
frand,  or  want  of  bona  fides. 

•  The  Court  granted  the  defendant's  two  prayers,  and  refused      ^ 
the  plaintiffs  prayer  of  modification,  adding  the  following       •  *  - 
qualification  thereto. 

If  the  jury  should  think,  that  there  was  gross  neglij^ence  on  the 
part  of  the  engineer,  in  making  the  estimate  of  the  water  expenses 
under  the  contract,  it  is  evidence,  from  which  the  jury  may  infer, 
that  he  did  not  act  fairly  and  bona  fide  in  making  the  said  estimate. 
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The  plaintiff  excepted  to  the  refusal  of  the  Court  to  grant  his  said 
several  prajere,  and  to  the  modifications  added  to  his  said  Ist,  6th 
and  7th  prayers,  and  to  the  granting  of  the  defendant's  prayers, 
and  to  the  refusal  of  the  Court  to  modify  defendant's  second  prayer, 
and  to  the  qualification  of  the  plaintiff's  prayer  added  by  the  Coart. 

It  was  agreed  that  Mr.  Crain,  the  assistant  engineer  to  Mr.  Trim- 
ble, and  Mr.  Crittenden,  also  an  assistant  engineer,  were  the  persons 
appointed  by  the  defendant  to  direct  the  construction  of  the  bridges, 
the  making  of  which  was  undertaken  by  the  plaintiff,  under  his  con- 
tracts aforesaid. 

The  verdict  and  judgment  being  for  a  less  sum  than  the  plaintiff 
claimed,  he  prosecuted  the  present  appeal. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Ste- 
phen, Aboheb,  Dorset,  and  Chambers,  JJ. 

O.  L,  Dulanyj  for  the  appellant.  J.  Mason  Catnpbellj  for  the  appel- 
lees. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  This  action  was 
instituted  in  the  Court  below,  to  recover  compensation  for  work  and 
labor,  and  services  rendered  by  the  appellant,  in  assisting  to  erect 
three  bridges  for  the  defendants.  In  the  course  of  the  trial,  several 
prayers  were  made  to  the  Court  by  the  plaintiff's  counsel,  for  their 
instruction  to  the  jury  upon  matters  of  law,  all  of  which  were  refused 
by  the  Court,  accompanied  however  with  modifications,  in  which 
they  expressed  their  views  of  the  law  applicable  to  the  several  ques- 
tions raised  in  said  prayers. 

*  It  now  becomes  the  duty  of  this  Court  to  say,  whether  in 
* '^  these  opinions  expressed  by  the  Coui-t  below,  any  error  has 
been  committed  to  the  prejudice  of  the  appellant,  and  for  which  he 
has  a  right  to  ask  a  reversal  of  their  judgment.  For  the  perform- 
ance of  the  work  to  be  done  by  the  appellant,  in  assisting  to  erect 
the  bridges  upon  the  several  sections  mentioned  and  specified, special 
contracts  were  entered  into,  through  the  intervention  of  an  agent, 
acting  in  behalf  of  the  company  on  the  one  part,  and  the  appellant 
on  the  other.  In  these  contracts,  after  stipulating  for  the  work  to 
be  done,  and  the  prices  to  be  paid  therefor,  there  is  to  be  found  the 
following  agreement  in  reference  to  the  masonry  work  on  said  bridges. 
**>  The  whole  to  be  measured  by  said  agent,  or  the  engineer  for  the 
.  time  being,  whose  measurement  shall  be  final  and  conclusive."  There 
is  also  annexed  to  the  agreement  the  following  stipulation.  <<  It  is 
hereby  agreed  and  understood  by  the  parties  to  this  contract,  that 
the  foundation  shall  be  prepared  at  the  expense  of  the  said  James 
S.  Wilson,  the  bailing  of  water  excepted,  which  shall  be  paid  for  by 
said  company,  at  the  estimate  of  the  engineer." 

In  the  course  of  the  trial  it  was  proved  to  the  jury,  that  the 
masonry  work  of  the  bridges  was  admeasured  not  by  Trimble,  prin- 
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eipal  engineer  for  the  time  being,  bat  by  a  Mr.  Grain,  an  assistant 
engineer  of  the  company  in  the  absence  of  Mr.  Trimble,  and  without 
any  notice  to  the  plaintiff,  and  by  him  was  delivered  to  Trimble,  by 
whom  it  was  delivered  to  the  defendants,  as  the  admeasurement  of 
work  called  for  by  the  contract.    The  defendants  also  gave  in  evi- 
dence an  estimate  of  water  expenses  made  by  Trimble,  the  chief 
engineer,  who  proved  that  he  made  the  same  in  the  absence  of  the 
plaintiff,  and  without  giving  him  notice,  so  that  he  might  have 
•    attended  if  he  had  thought  proper  to  do  so.    After  the  plaintiff  had 
offered  the  evidence  on  his  part,  consisting  of  the  special  agreements 
relative  to  the  execution  of  the  work  to  be  done  by  him,  and  fixing 
the  rate  of  compensation  to  be  paid  for  the  same,  and  some  other 
proof  not  material  to  be  stated  for  the  purposes  of  this  opinion,  he 
*  prayed  the  Court  to  instruct  the  jury,  that  if  the  jury  believe,      ^^ 
that  Mr.  Trimble  was  the  engineer  of  the  company,  when  the       *  ** 
masonry  of  the  bridges  was  completed  under  the  contracts  given  in 
evidence,  and  that  Mr.  Trimble  did  not  measure  said  bridges,  or 
either  of  them,  but  that  the  same  were  measured  by  Grain,  assistant 
engineer,  and  that  he  returned  the  same  to  Trimble,  as  containing 
the  number  of  perches  of  mason's  work  in  said  bridges,  and  that  it 
is  said  return  which  is  now  offered  in  evidence  as  the  measurement 
of  Mr.  Trimble,  then  the  same  is  not  binding  and  conclusive  upon 
the  plaintiff,  and  the  jury  must  allow  to  the  plaintiff  the  number  of 
perches  which  they  may  find  from  the  evidence  were  contained  in 
said  bridges.    This  prayer  was  refused  by  the  Gourt,  who  added  the 
following '  modification :  ^^  unless  they  shall  also  find,  that  the  said 
measurement  was  returned  by  the  said  Grain  to  Trimble,  the  chief 
engineer  of  the  defendants,  and  by  him  was  adopted  and  delivered 
to  the  said  defendants,  under  the  contracts  given  in  evidence  by  the 
plaintiff'  as  his  own,  and  that  in  the  making  and  adopting  the*same 
as  aforesaid,  there  was  no  fraud  either  on  the  part  of  the  said  assist- 
ant engineer,  or  Mr.  Trimble,  or  on  the  part  of  the  defendants  in  this 
action." 

We  think  the  Gourt  committed  no  error  in  rejecting  this  prayer 
of  the  plaintiff,  because  by  the  terms  of  the  contract,  a  certain  mode 
of  ascertaining  the  number  of  perches  contained  in  the  mason's 
work,  was  fixed  upon  by  the  parties,  as  the  rule  of  evidence,  and  the 
plaintiff  had  no  right  to  resort  to  any  other,  until  after  proper  exer. 
tions  on  his  part,  he  had  made  an  ineffectual  attempt  to  procure  it. 
It  was  his  duty  to  have  applied  to  the  engineer  to  make  the  measure- 
ment, before  any  other  evidence  would  have  been  admissible  as  a  sub- 
stitute for  such  proof.    For  this  principle  see  9  FeterSy  327.    But  we 
think  that  there  was  error  in  the  opinion  of  the  Gourt  contained  in 
tfaeir  modification  of  the  said  prayer,  because  according  to  the  true 
intent  and  meaning  of  the  contract  of  the  parties  we  think  that  to 
Trimble,  or  the  chief  engineer  for  the  time  being,  was  confided  the 
right  and  duty,  of  making  the  measurement  of  the  masonry  work,  and 
4  11  G.  &  J. 
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^         by  the  express  terms  of  the  •  contract,  power  was  given  to  no 

•  *  other  person  for  that  purpose.  In  his  skill  and  integrity,  or 
the  person  who  might  sncceed  him  in  the  responsible  station  which 
he  occupied,  fnll  and  implicit  confidence  might  have  been  reposed, 
which  the  plaintiff  at  least  might  for  valid  reasons,  be  unwilling  to 
repose  in  a  different  and  subordinate  officer,  and  the  execution  of 
the  trust  by  a  different  person,  was  an  assqmption  of  power,  not 
warranted  we  think  by  the  express  terms  of  the  contract. 

That  an  agent  has  no  power  to  delegate  his  authority  to  another, 
unless  expressly  authorized,  see  2  KenVs  Com.,  where  he  says:  ^'an 
agent  ordinarily,  and  without  express'  authority,  has  not  power  to 
employ  a  sub-agent  to  do  the  business,  without  the  knowledge  and 
consent  of  his  principal.  The  maxim  is,  that  delegatus  non  potest 
delegare^  and  the  agency,  is  generally  a  personal  trust  and  confi- 
dence, which  cannot  be  delegated;  for  the  principal  employs  the 
agent,  from  the  opinion  which  he  has  of  his  personal  skill  and  integ- 
rity,  and  the  latter  has  no  right  to  turn  his  principal  over  to  another, 
of  whom  he  knows  nothing." 

The  plaintiff  also  prayed  the  Court  to  instruct  the  jury,  that  if 
they  believe  from  the  evidence,  that  said  admeasurement  of  masonry 
was  made  without  previous  notice  thereof  to  the  plaintiff,  then  the 
same  is  not  conclusive  upon  him  as  evidence  in  this  cause.  This 
prayer  we  think  was  properly  refused  by  the  Court,  because  in  per- 
forming that  duty,  his  judgment  could  not  have  been  influenced  or 
enlightened  by  the  production  of  evidence  on  the  part  of  the  plain- 
tiff, and  the  purposes  of  justice  did  not  require  that  the  plaintiff 
should  have  been  present  when  that  part  of  the  trust  confided  to  the 
engineer  was  executed. 

The  pluiutiff  further  prayed  the  Court  to  instruct  the  jury,  that 
if  they  believed  from  the  evidence,  that  no  notice  was  given  to  the 
plaintiff  previous  to  the  said  estimate  of  the  water  expenses,  so  that 
he  might  have  an  opportunity  of  making  his  representations  and 
suggestions  to  the  said  engineer  Trimble,  then  said  estimate  is  not 
binding  and  conclusive  upon  him.  In  rejecting  this  prayer,  we  think 
^  ^      the  Court  below  erred.    If  •  notice  had  been  given  it  is  fair 

•  ^  to  presume,  that  evidence  might  have  been  adduced  material 
to  a  right  decision,  as  to  the  amount  of  compensation  proper  to  he 
.allowed  to  the  plaintiff'  for  his  services  in  bailing  the  water  under 
the  contract  made  by  him  with  the  defendants.  The  amount  of  the 
expenses  incurred  by  him  in  performing  that  operation  it  was  rea- 
sonable and  proper  that  he  should  have  had  an  opportunity  of  sab- 
mitting  to  the  consideration  of  the  engineer,  together  with  such  re- 
marks  and  observations  a«  he  might  have  thought  proper  to  make 
upon  the  subject.  Such  information,  although  not  binding  and  ob- 
ligatory upon  him  in  making  the  estimate,  might  at  least  have  had 
a  beneficial  tendency  in  guiding  his  judgment  to  a  fair,  just  and 
accurate  result. .  In  coming  to  the  conclusion  we  are  happy  to  find, 
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that  we  are  sustained  not  only  by  what  we  deem  the  principles  of 
right  and  justice,  but  by  the  authority  of  adjudged  cases  upon  simi- 
Jnr  subjects.    In  the  case  of  awards,  it  is  an  established  rule  that 
notice  is  necessary  to  be  given  to  the  parties,  so  that  they  may  have 
an  opportunity  of  adducing  their  proofs,  before  a  decision  is  made 
apon  the .  matters  submitted,  and  although  this  may  not  be  con- 
sidered as  a  case  of  that  description,  yet  the  reason  of  the  rule  would 
seem  to  lie  not  inapplicable.    That  notice  would  be  necessary  in  a 
case  like  the  present,  seems  to  have  been  the  opinion  of  the  Court  in 
6  Cowen^  106.    In  that  case,  rent  was  due  from  a  tenant  to  his  land- 
lord, and  it  was  agreed,  that  a  shearing  machine  should  be  taken  in 
part  payment  of  the  rent,  at  a  valuation  or  appraisement  to  be  made 
by  a  certain  iudividual  appointed  by  the  parties:  the  appraisement 
was  made  in  the  absence  of  the  landlord,  and  without  notice  to  him, 
and  the  Court  say,  the  appraisal  was  irregular,  and  not  conclusive  on 
the  defendant.    Both  parties  should  have  had  notice,  so  that  an 
opportunity  might  be  afforded  to  submit  their  remarks  to  the  ap- 
praiser, and  adduce  proof  if  deemed  necessary.    The  plainest  dic- 
tates of  natural  justice  require,  that  no  man  should  be  condemned 
unheard.    The  right  to  notice  was  implied  in  the  agreement  to  sub- 
mit, and   for  want  of  notice  the  Court  held  the  appraisement  a 
nullity.    In  5   Wend.  521,  this  decision  of  •  the  Court  in  6 
Cowen  is  adverted  to,  and  the  reasonableness  and  propriety  of      • '^ 
(be  necessity  of  notice  is  admitted  as  a  general  rule,  sanctioned  both 
by  reason  and  good  sense,  if  it  was  to  be  considered  as  an  appraise- 
ment; and  the  Court  only  decide,  that  the  rule  was  improperly  ap- 
plied in  that  case,  if  it  was  to  be  considered  as  an  award,  which  they 
thought  it  was  not.    Speaking  of  the  propriety  of  notice,  the  Court 
say :  ^^  in  the  opinion  delivered  it  was  said,  (though  not  necessary  to 
the  decision  of  the  cause,)  that  the  appraisement  was  void  for  want 
of  notice  to  the  person  to  be  charged  with  it.    This  proposition  is 
certainly  consonant  to  reason  and  good  sense,  and  is  well  established 
as  a  principle  of  equity )  as  to  the  appraisement  referred  to  in  Peters 
T8.  Newlcirlc^  it  could  hardly  be  dignified  with  the  name  of  an  award. 
Even  if  it  should  be  so  considered,  it  was  not  made  the  foundation 
of  an  action.    It  seems  to  us  however,  there  is  an  essential  difference 
between  an  award  upon  matters  in  controversy  between  parties,  and 
a  bare  appraisement  of  a  chattel." 

The  plaintiff  then  prayed  the  Court  to  instnict  the  jury,  that  if 
they  believe  the  company  had  notice,  and  was  present  by  its  own 
proper  officers  at  the  time  when  the  admeasurement  of  the  masonry, 
and  the  estimate  of  the  water  expenses,  which  have  been  offered  in 
evidence  by  the  defendants,  were  made,  and  that  it  was  the  duty  of 
said  officer,  in  his  character  of  agent  of  the  company,  to  protect  it 
from  any  unjust  claim  or  demand  made  against  it,  and  to  investigate 
all  facts  having  a  tendency  to  promote  the  interests  of  the  company 
in  regard  to  such  admeasurement  of  masonry,  and  estimate  of  water 
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expenses,  and  if  the  jury  fnrther  believe,  that  the  plaintiff  had  no 
notice  when  said  admeasurement  and  estimates  were  to  be  made, 
and  no  opiK)rtunity  of  appearing:  before  the  ))erson  appointed  to 
make  them,  to  speak  for  himself  and  make  such  suggestions,  argo- 
ments  and  proofs  as  he  might  have  to  offer  in  his  own  behalf,  then 
said  admeasurement  and  estimate,  being  thus  made  in  the  presence 
of  the  compan}^,  and  out  of  the  presence  and  without  notice  to  the 
plaintiff,  he  is  not  concluded  by  the  same,  and  the  jury  are  at  liberty 
^^  to  allow  to  the  plaintiff  the  •  number  of  perches,  which  they 
■  ■  may  find  from  the  evidence  were  contained  in  said  bridges, 
and  also  the  true  value  of  the  water  expenses.  We  think  the  Court 
below  committed  no  error  in  rejecting  this  prayer,  because  it  insists 
upon  notice,  both  as  to  the  admeasurement  of  the  masonry,  and  the 
estimate  of  the  water  expenses,  and  requested  the  Court  to  tell  the 
jury,  that  they  were  at  liberty,  upon  finding  the  facts  therein  stated 
to  be  true,  to  give  their  verdict  upon  other  evidence  than  that  which 
had  been  agreed  upon  by  the  parties,  without  any  effort  being  made, 
or  steps  taken  by  the  plaintiff,  to  procure  the  kind  of  proof  which 
had  been  agreed  upon  by  the  contracts ;  all  other  evidence  being  in- 
admissible without  an  unavailing  effort  on  the  part  of  the  plaintiff 
to  procure  the  stipulated  proof. 

The  plaintiff  further  prayed  the  Court  to  instruct  the  jury,  that  if 
they  believed  from  the  evidence,  that  the  said  estimate  of  water  ex- 
penses was  grossly  inadequate,  and  that  it  was  made  under  a  gross 
mistake  of  the  engineer,  of  the  actual  value  of  the  water  bailing,  in 
consequence  of  his  neglect  to  employ  the  usual  and  proper  means  of 
informing  himself  as  to  said  value,  then  said  estimate  is  not  con- 
clusive upon  the  plaintiff  in  this  action.  This  prayer  also  we  think 
was  properly  rejected  by  the  Clourt,  because  it  would  not  follow  from 
the  facts  stated,  that  the  estimate  would  not  be  binding,  unless  in 
making  it,  it  was  not  done  bona  fide,  and  that  was  a  fact  which  ought 
to  have  been  submitted  to  the  jury ;  for  this  principle  see  15  Wend. 
90,  when  the  Court  say,  that  a  valuation  made  by  a  person  selected 
by  the  parties  will  be  binding  and  conclusive,  unless  made  in  bad 
faith,  and  whether  so  made  or  not,  was  a  fact  which  the  jury  alone 
were  competent  to  find. 

We  think  however  that  there  was  error  in  the  modifications  made 
by  the  Court  to  this  prayer,  when  they  say,  if  the  jury  shall  find 
from  the  evidence,  that  the  engineer,  Mr.  Trimble,  made  a  fair  and 
bona  fide  estimate  of  the  amount  of  ex)>ense  of  bailing  the  water 
under  the  contract ;  then  the  same  is  final  and  conclusive  on  the 
parties,  although  the  jury  should  believe,  that  he  formed  an  erroneous 
^^  estimate  of  the  real  expense  *of  said  bailing,  and  that  it 
'  ^  actually  cost  the  plaintiff  a  larger  amount  than  is  stated  in 
his  estimate;  we  think  the  Court  erred  in  the  instruction  contained 
in  this  modification^  because  they  say,  that  the  estimate  would  be 
final  and  conclusive  if  made  bona  fide^  although  erroneous,  and  this 
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although  no  notice  was  given  to  the  plaintiff  to  enable  him  to  be 
present  when  it  was  made,which  notice  we  think  he  ought  to  have  had. 
The  plaintiff  further  prayed  the  opinion  of  the  Court,  and  their 
instruction  to  the  jury,  that  if  they  believed  from  the  evidence,  that 
the  water  expenses  were  estimated  by  Trimble,  upon  the  judgment 
of  others,  or  that  he  had  not  an  opportunity  of  exercising  his  own 
npon  the  quantity  or  value  of  the  water  expenses,  or  was  grossly 
negligent  of  the  employment  of  the  means  of  information  within  his 
power,  to  ascertain  the  value  of  said  water  expenses ;  then  the  said 
estimate  is  not  conclusive,  but  the  jury  may  allow  for  the  same,  as 
much  as  they  were  worth.    For  the  reasons  already  given,  we  think 
the  Court  were  right  in  rejecting  this  prayer,  because  the  plaintiff 
asks  the  Court  to  leave  it  to  the  jury  to  make  the  estimate  upon   % 
other  evidence  than   that  stipulated  by  the  parties,  without  his 
shewing  that  the  proper  evidence  was  not  attainable,  after  he  had 
used  his  proper  and  reasonable  endeavors  to  procure  the  same  with- 
out effect.    To  this  prayer  the  Court  made  the  same  modification  as 
that  made  to  the  sixth,  which  we  think  was  erroneous ;  because  they 
say  the  estimate  made  by  Trimble,  would  be  binding  and  conclusive 
upon  the  plaintiff,  if  made  bona  fide^  although  no  notice  had  been 
given,  which  for  the  reasons  already  stated,  we  think  he  ought  to 
have  had  before  the  estimate  was  made. 

The  defendants  then  prayed  the  Court  to  instruct  the  jury,  that 
under  the  written  contracts  given  in  evidence  by  the  plaintiff,  the 
measurement  of  the  engineer  for  the  time  being,  of  all  masonry  done 
under  them  by  the  plaintiff  for  the  defendant,  as  given  in  evidence 
by  the  defendant,  is  in  the  absence  of  fraud  on  the  part  of  the 
engineer,  or  on  the  part  of  the  defendants,  final  and  conclusive. 
Secondly,  that  under  the  wiitten  contracts  given  in  evidence  by  the 
plaintiff,  the  *  estimate  of  the  engineer  of  the  defendants,  as  ^^ 
to  the  amount  to  be  paid  by  the  defendants  to  the  plaintiff  *  ^ 
for  bailing  of  water,  as  given  in  evidence  by  the  defendants,  in  the 
absence  of  any  fraud  on  his  part,  or  on  the  part  of  the  said  company, 
is  final  and  conclusive,  as  to  the  amount  to  be  paid  by  the  defendants 
to  the  plaintiff  on  that  account. 

The  plaintiff  then  prayed  the  Court  to  instruct  the  jury,  as  a  mod- 
ification of  the  defendants'  second  prayer,  that  gross  negligence  on 
the  part  of  Mr.  Trimble  would,  in  contemplation  of  law,  amount  to 
fraad,  or  want  of  bana  fides.  The  Court  granted  the  defendants'  two 
prayers,  and  refused  the  plaintiff's  prayer  of  modification,  adding  a 
qaaliflcation  thereto,  which  is  as  follows,  to  wit:  ''If  the  jury  should 
think  that  there  was  gross  negligence  on  the  part  of  the  engineer  in 
making  the  estimate  of  the  water  expenses  under  the  contracts,  it  is 
evidence  from  which  the  jury  may  infer  that  he  did  not  act  fairly 
and  bona  fide  in  making  the  said  estimate." 

We  think  the  Court  erred  in  granting  the  prayers  made  by  the 
defendants,  because  in  the  first,  the  measurement  of  the  masonry. 
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according  to  the  evidence,  was  not  made  by  Trimble,  which,  accord- 
ing to  the  true  construction  ot'  the  contract,  ought  to  have  been  made 
by  him,  and  yet  the  Court  say,  that  in  the  absence  of  fraud  the  same 
would  be  final  and  conclusive ;  and  in  the  second  there  was  error, 
because  the  Court  say,  that  in  the  absence  of  fraud,  the  estimate  of 
the  water  expenses  made  by  the  engineer  would  be  final  and  conclu- 
sive, although  no  notice  was  given  to  the  phiintiif  before  the  same 
was  made.  But  we  think  the  Court  were  right  in  rejecting  the  plain- 
tifiTs  prayer  of  modification  of  the  defendants'  second  prayer,  and 
were  right  in  their  qualification  of  the  same,  because  we  do  not  think 
that  gross  negligence  would,  in  construction  of  law,  amount  tofrand, 
but  was  only  evidence  to  be  left  to  the  jury,  from  which  they  might 
infer  fraud,  or  the  want  of  bona  fides  in  the  making  of  said  estimate. 
In  1  Liver,  on  Prin.  and  Agent,  342,  a  case  is  referred  to  whete  an 
action  was  brought  against  the  defendant  for  not  insuring  according 
to  orders,  and  Ld.  Mansfield,  in  delivering  *  the  opinion  of  the 
^^  Court  said,  to  maintain  this  action,  the  defendant  mast  be 
guilty  either  of  a  breach  of  orders,  gross  negligence  or  fraud,  treat- 
ing them  as  distinct  grounds  of  action,  and  not  as  importing  in  point 
of  law  the  same  thing.  We  think  that  the  judgment  of  the  Court 
below  must  be  reversed,  and  a  procedendo  ordered. 

Judgment  reversed. 


Dani£L  Wabfibld  and  Samuel  Mactieb  vs.  Susanna  £.  Wal- 

TEB.— December,  1839. 

If  a  bill  of  sale  of  personal  property,  with  a  warranty  of  title,  recites  s 
mortgage  of  the  same  property  previously  executed  by  the  grantor,  and 
is  made  subject  to  its  operation,  the  grantee  in  the  bill  of  sale  could  not 
sustain  an  action  for  a  breach  of  warranty,  upon  the  ground  of  a  para- 
mount title  in  the  mortgagee,  and  therefore  in  an  action  by  the  grantee 
in  the  bill  of  sale  for  a  trespass  upon  the  property  conveyed,  the  grantor 
may  be  called  as  a  witness  for  the  plaintiff,  he  having  no  interest  in  the 
result  of  the  suit. 

In  an  action  of  trespass  for  taking  away,  and  depriving  the  plaintiff  of  the 
use  of  bis  property,  it  is  competent  for  the  plaintiff  to  prove  the  value 
of  the  use,  during  the  i)eriod  he  was  deprived  of  the  possession,  {a) 


(a)  Cited  in  Sddner  vs.  Smithy  40  Md.  618.  The  action  of  replevin  is  gene- 
rally resorted  to  for  the  purpose  of  trying  the  question  of  the  right  of  posses- 
sion at  the  time  the  writ  issued,  and  not  necessarily  to  determine  the  abso- 
lute title  to  the  proi)erty  for  all  time.  Whoever  is  entitled  to  the  possessioii 
at  the  time  the  writ  issued,  may  maintain  or  defeat  the  action,  and  his  title 
to  damages  must  be  confined  to  the  extent  of  the  interference  with  that 
possession.    Iron  Co,  vs.  Tilghman,  18  Md.  74. 
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If  to  a  plea  of  property  in  an  action  of  replevin,  the  plaintiff  replies  property 
in  himself,  and  issue  is  joined  upon  the  replication;  the  onu8  is  upon  him 
and  he  must  support  his  replication  by  proof,  (b) 

The  plea  of  property  in  a  third  person,  does  not  involve  the  question  of  such 
person ^8  title,  having  no  other  effect  than  that  of  casting  upon  the  plain- 
tiff the  gnus  of  pleading  and  proving  property  in  himself,  and  therefore 
in  an  action  of  trespass  upon  the  same  property,  brought  by  such  third 
person  against  the  parties  who  were  the  plaintiffs  in  the  replevin  in  which 
the  verdict  was  for  the  defendant,  the  record  of  the  replevin  is  not  con- 
clusive evidence  of  the  plaintiff  ^s  right  to  the  property,  (c) 

Trespass  on  the  case,  and  not  trespass  vi  et  armis^  is  the  proper  remedy,  when 
an  injury  to  a  person  or  his  property,  is  occasioned  by  the  regular  pro- 
cess of  a  Court  of  competent  jurisdiction,  maliciously  sued  out.  (d) 

If  the  plaintiff's  form  of  action  be  misconceived,  advantage  may  be  taken 
hereof  under  the  general  issue,  (e) 

Appeal,  from  Baltimore  County  Ooart.  This  was  an  action  of 
trespass  ds  bonis  asportatis^  commenced  at  January  Term,  1837,  by 
the  appellee  against  the  appellants.  The  declaration  was  for,  that 
the  defendants  on  the  *25th  July,  1836,  took  and  carried  ^^ 
away  the  goods,  &c.  to  wit,  &;c.  whereby,  &c.  for  a  long  time,  ^'^ 
to  wit,  for  the  space  of,  &c.  the  plaintiff  was  deprived  of  the  profitable 
nse  thereof,  and  other  wrongs  then  and  there  did.  The  defendants 
pleaded  not  guilty.  The  cause  was  tried  in  the  County  Court  at 
September  Term,  1838. 

First  Exception. — At  the  trial,  the  plaintiff  to  support  the  issue  on 
lier  part,  gave  in  evidence  to  the  jury  a  bill  of  sale  from  one  Hiram 
C.  Walter  to  the  plaintiff,  which  had  been  duly  acknowledged  and 
recorded,  dated  May  16th,  1835,  in  which  the  grantor  therein  named 
for  a  valuable  consideration,  conveyed  to  the  plaintiff  a  variety  of 
articles  of  personal  property.  This  bill  of  sale,  which  contained  a 
warranty  of  title,  recited  that  a  mortgage  of  the  same  goods  had 
been  executed  previously  by  the  grantor  to  the  defendants,  to  whose 
lien  for  the  money  due  upon  the  mortgage,  the  operation  of  the  bill 
of  sale  is  expressly  made  subject. 

And  then  called  the  said  Hiram,  the  grantor  in  the  said  bill  of  sale, 
as  a  witness,  offering  to  prove  by  him,  the  taking  of  the  property 
mentioned  in  the  declaration,  and  the  amount  of  injury  sustained  by 
her.  The  defendants  objected  to  the  said  Hiram  being  sworn  as  a 
witness  in  the  cause,  because  of  his  liability  to  warrant,  and  defend 
the  title  of  the  plaintiff  under  the  said  bill  of  sale.  The  Court  [Ab- 
CBJER,  C.  J.,  and  Ptjbviance,  A.  J.]  overruled  the  objection,  and 

(b)  Approved  in  Lamotte  vs.  Wisner,  51  Md.  561.  See  CfuUum  vs.  Bevans^ 
6H.  &J.SS5,note{b). 

(c)  Approved  in  McKinzie  vs.  -R.  R.  Co.  28  Md.  175:  Smith  vs.  Wood^  81 
Md.  2^7.    See  Walter  vs.  Warfield,  2  Oill,  216. 

(d)  Cited  in  Deal  ve.  Harris,  8  Md.  44. 

(e)  Cited  in  Burgess  vs.  Lloyd,  7  Md.  199.  See  Berry  vs.  Harper,  4  G.  &  J. 
333,  note  (a). 


56  WARFIELD  ET  AL.  vs.  WALTER.— 11  G.  &  J. 

permitted  the  said  Hiram  to  be  sworn  as  a  witness.    The  defendants 
excepted. 

Second  Exception. — After  the  evidence  mentioned  in  the  last  bill 
of  exceptions  bad  been  given,  the  plaintiff  gave  evidence  by  Hiram 
G.  Walter,  mentioned  therein,  of  the  valne  of  the  property  in  the 
declaration  mentioned ;  her  counsel  then  proceeded  to  as^k  the  said 
Hiram  as  to  the  valne  of  the  use  of  the  said  property,  in  the  interval 
between  the  alleged  trespass,  and  commencement  of  the  action,  to 
which  question  the  defendants  by  their  counsel  objected,  on  the 
ground  that  the  whole  compensation  to  which  the  plaintiff  was  en- 
titled for  the  property,  was  its  value,  and  not  the  valne  of  its  use 
^^  also,  unless  it  could  be  shewn  that  it  was  of  some  special  or 
^'^  *  peculiar  value  in  use  to  her,  or  that  she  sustained  some 
special  damage  for  the  want  of  it.  This  objection  the  Court  over- 
ruled, and  permitted  the  question  to  be  asked.  The  defendants  ex- 
cepted. 

Third  Exception. — After  the  evidence  in  the  two  preceding  bills  of 
exceptions  had  been  given,  the  plaintiff  proceeded  to  give  in  evidence 
the  value  of  the  use  of  the  property  in  the  declaration  mentioned 
during  the  interval  between  the  alleged  trespass,  and  the  commence- 
ment of  this  action.  She  then,  in  order  to  prove  the  trespass,  gave 
in  evidence  the  following  record  of  the  proceedings  in  ai)  action  of 
replevin,  brought  by  the  defendants  against  John  Walter,  which 
shewed  that  an  action  of  replevin  was  commenced  on  the  25th  day 
of  July,  1836,  by  the  said  Daniel  Warfield  and  Samuel  Mactier,  for 
one  mill  wagon  and  its  appurtenances,  two  grey  and  two  sorrel 
horses,  and  a  grey  stallion,  declared  for  as  their  property  and  de- 
tained by  John  Walter.  The  property  was  replevied  and  delivered 
to  the  plaintiffs  in  that  action  on  the  25th  July,  1836.  The  defend- 
ant, John  Walter,  pleaded  non  oepit;  and  property  in  Susanna  E. 
Walter.  The  plaintiff  joined  issue  on  the  first  plea,  and  replied 
property  in  themselves  to  the  second  plea,  on  which  issue  was  joined. 
The  jury  found  a  verdict,  that  the  goods,  &c.  were  not  taken  by  the 
defendant,  and  property  on  the  said  Susanna  E.  Walter  and  not  in 
the  plaintiffs.  On  this  judgment  was  rendered  on  the  loth  June, 
1838,  against  the  plaintiffs,  and  that  John  Walter  have  a  return  of 
the  goods  and  chattels,  &c. 

The  plaintiff  then  called  John  Walter,  and  proved  by  him  that 
the  property  taken  under  the  said  replevin  was  the  same  in  the 
declaration  mentioned ;  that  it  was  in  his  possession,  as  the  agent 
of  the  plaintiff,  when  it  was  replevied ;  that  the  now  plaintiff  was 
notified  of  the  proceeding,  and  that  the  action  was  defended  under 
her  direction  and  at  her  expense,  and  there  the  plaintiff  closed  her 
proof. 

The  defendants  then  to  support  the  issue  on  their  part,  offered  to 
read  in  evidence  to  the  jury  the  moitgage  referred  to  in  the  first  ex- 
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oeption,  dated  the  14th  of  Jnly,  1834,  •  executed  by  the  mort-      ^ 
gagor  Hiram  C.  Waters,  to  secure  to  the  defendants  the  pay-      ^^ 
ment  of  the  sum  of  $570  within  eighteen  months  of  its  date. 

To  this  the  plaintiff  objected,  because  the  record  of  the  replevin 
ease  above  stated,  was  conclusive  evidence  in  this  ca«e,  as  to  the  title 
to  the  property,  and  offered  to  give  the  said  record,  and  the  testi- 
mony of  John  Walter,  above  set  out  in  evidence  to  the  jury  as  con- 
clusive of  the  question  of  property,  to  which  the  defendant'^  counsel 
objected,  because  the  said  now  plaintiff  was  not  a  party  to  the  record 
in  the  action  of  the  replevin,  and  because  the  issues  in  the  two  cases 
were  different,  but  the  Court  [Aboheb,  G.  J.  and  Pubvianoe,  A.  J.] 
decided,  that  the  now  plaintiff  was  substantially  a  party  to  the  record 
in  the  action  of  replevin,  and  that  the  issues  were  substantially  the 
tame,  and  refused  to  permit  the  defendants  to  read  to  the  jury,  the 
said  mortgage,  and  permitted  the  plaintiff  to  give  his  said  evidence 
to  the  jury,  as  conclusive  upon  the  question  of  property,  if  the  jury 
believe  the  facts  aforesaid.    The  defendants  excepted. 

Fourth  Exception. — All  the  evidence  mentioned  in  the  three  pre- 
ceding bills  of  exceptions  having  been  given,  the  defendants  moved 
the  Court  to  direct  the  jury,  that  the  plaintiff  was  not  entitled  to 
recover. 

1st.  Because  the  record  in  the  action  of  replevin  shews,  that  the 
now  plaintiff  obtained  in  that  action,  the  property  which  is  the  sub- 
ject of  this  action,  or  its  equivalent. 

2d.  Because  an  action  of  trespass  will  not  lie,  for  taking  goods  under 
a  replevin  regularly  issued,  provided,  the  goods  are  those  designed  to 
be  replevied,  and  they  are  taken  from  the  custody  of  the  party  against 
whom  the  writ  is  directed,  unless  they  are  shewn  to  be  the  property 
of  some  other  person,  and  because  by  the  evidence  in  this  case,  and 
the  decision  of  this  Court  thereon,  Susanna  Walter  and  John  Walter 
are  identified. 

This  motion  the  Court  overmled,  and  the  defendants  excepted. 

The  verdict  and  judgment  being  in  favor  of  the  plaintiff  below,  the 
defendants  brought  this  appeal. 

•The  cause  was  argued  before  Buohanan,  C.  J.,  Stephen,  ^^ 
Dorset,  Chambebs  and  Spenoe,  JJ.  ^* 

H.  Johnson,  for  the  appellants. 
Nelson  and  David  Stewart  for  the  appellees. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  We  think  the 
Coart  below  were  right  in  the  opinions  given  by  them  in  the  first  and 
second  exceptions ;  but  that  they  erred  in  those  expressed  in  the  third 
and  fourth. 

In  the  first  exception  Hiram  C.  Walter  was  offered  as  a  witness  by 
the  plaintiff,  to  prove  the  taking  of  the  property  mentioned  in  the 
declaration,  and  the  amount  of  injury  sustained  by  her;  but  the 
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defendants  objected  to  his  being  sworn  as  a  witness  in  the  caase, 
because  of  his  liability  to  warrant  and  defend  the  title  of  the  plain- 
tiff under  the  said  bill  of  sale.  This  objection  was  oveiTuled  by  the 
Court,  and  the  witness  was  permitted  to  be  sworn.  In  this  opinion 
we  can  perceive  no  error.  The  bill  of  sale  to  the  plaintiff,  recognizes 
the  mortgage  made  by  the  witness  to  the  defendants,  and  was  to  be 
taken  subject  to  it.  The  plaintiff  therefore  could  not  sustain  an 
action  iot  a  breach  of  warranty,  upon  the  ground  of  a  paramount  title 
in  the  defendants;  because  the  recital  of  the  mortgage  in  the  bill  of  sale, 
and  the  acceptance  of  the  title  by  the  plaintiff,  subject  to  its  opera- 
tion, necessarily  excepted  the  title  of  the  defendants  under  the  mort- 
gage, from  the  effect  and  operation  of  such  warranty.  The  witness 
therefore  had  no  interest  in  the  result  of  the  suit,  and  the  Gonrt 
rightfully  decided  that  he  was  competc^nt  to  testify  in  the  action. 

The  Court  we  think  were  also  right  in  the  opinion  given  by  them 
in  the  second  exception.  The  fact  which  the  witness  was  called  to 
prove,  was  the  very  gravamen  or,  ground  of  the  plaintiff's  action, 
and  the  objection  made  by  the  defendant's  counsel  to  the  propound- 
ing of  the  question,  would,  we  think,  have  been  waived,  if  the  cause 
of  action,  as  stated  in  the  declaration,  had  been  carefully  adverted  to. 
The  pleadings  show  that  the  suit  was  not  brought  to  recover  the  en- 
tire value  of  the  property,  but  damages  for  the  temporary  loss  of  the 
^  -  use  of  it.  *  The  testimony  which  the  plaintiff  offered  to  give 
^^  by  the  witness,  was  therefore  properly  received  by  the  Court 
as  it  went  to  prove  the  value  of  the  use  of  the  property,  during 
the  interval  of  time  which  had  elapsed  between  the  taking  of  it 
by  the  defendants,  and  the  commencement  of  the  action ;  the  loss  of 
which  use  by  the  plaintiff,  being  the  injury  of  which  she  complained, 
and  to  recover  damages  for  which  her  action  had  been  instituted. 

We  think  the  Court  below  erred  in  the  opinion  delivered  by  them 
in  the  third  exception,  as  to  the  binding  and  conclusive  effect  of  the 
judgment  in  the  replevin  suit,  in  support  of  the  plaintiff's  title  in  this 
action  to  the  goods  embraced  in  that  suit.  In  support  of  this  posi- 
tion, see  Cullum  vs.  Bevan^  6  H.  dt  J>  469,  where  the  Court  say — "no 
principle  in  the  law  seems  more  universal  or  bett<er  established,  than 
that  the  onus  probandi  rests  on  the  party  who  maintains  the  affirma- 
tive side  of  the  issue.  On  what  then  is  the  issue  joined  in  this  case  t 
It  is  not  on  the  defendants'  plea^of  property,  but  upon  the  replication 
filed  by  the  plaintiff,  asserting  the  right  of  property  to  be  in  himself, 
and  tendering  an  issue  on  that  point.  He  must  therefore  support 
his  allegation  by  proof.  It  was  therefore  the  plaintiff's  title  to  the 
property  in  dispute  which  was  put  in  issue  by  the  pleadings;  and 
upon  which  the  jury  had  to  decide  by  their  verdict,  and  not  the  title 
of  Susanna  E.  Walter,  the  pleading  of  property  in  whom  by  the  de- 
fendant, only  having  had  the  effect  of  casting  upon  the  plaintiff  the 
onus  of  pleading  and  proving  the  property  in  himself,  and  not  involv- 
ing within  the  issue  any  trial  of  a  title  to  the  property  in  her,  which 
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ooald  give  to  the  verdict  of  the  jary  in  that  action  a  conclusive  effect 
in  establishing  such  title. 

We  think  also  that  the  Court  erred  in  refusing  to  permit  the  de- 
fendants to  read  to  the  jury  the  mortgage  from  Hiram  G.  Walter  to 
tbem,  which  was  prior  in  point  of  time  to  the  bill  of  sale  to  the  plain- 
tiff, and  which  bill  of  sale  was  taken  by  the  ]>laintifr  subject  to  its 
operation. 

We  do  not  coucar  with  the  Court  below,  in  the  opinion  given  by 
them,  in  the  fourth  and  last  exception.    In  suing  in  *  trespass      ^^ 
we  think  that  the  plaintiff  below  clearly  misconceived  her  rem-      ^^ 
edy;  and  that  to  redress  the  injury  of  which  she  complained,  tres- 
pass on  the  case,  and  not  trespass  vi  et  armis,  was  the  proper  action. 
The  goods  were  taken  nnder  legal  process,  specifically  describing 
them,  out  of  the  )K)ssession  of  the  defendant,  against  whom  the  pro- 
cess issued ;  and  in  such  case  the  law  is  clear,  that  case,  and  not  tras- 
pass,  is  the  proper  remedy.    2  /Satin.  Plea,  d  £vid.  651,  declares — 
^whenever  an  injury  to  a  person,  or  his  property,  is  occasioned  by 
regular  process  of  a  Court  of  competent  jurisdiction,  maliciously 
adopted,  the  remedy  is  by  an  action  on  the  case,  and  trespass  does 
not  lie."    In  support  of  this  principle  Saunders  refers  to  3  Term  Rep, 
186,  where  Lord  Kenyon  says — *'  If  a  party  be  arretted  without  any 
eaase  of  action,  he  has  his  remedy  by  an  action  on  the  case  for  mali- 
ciously holding  him  to  bail.    But  it  is  incomprehensible  to  say,  that  a 
person  shall  be  considered  as  a  trespasser,  who  acts  under  the  pro- 
cess of  the  Court.''    The  same  doctrine  may  be  found  in  2  Saun.  P.  dk 
^.515,  where  he  says,  ^Hrespass  is  the  only  remedy  for  an  illegal 
imprisonment  when  not  done  nnder  color  of  legal  process."    *'If  the 
imprisonment  took  place  nnder  color  of  a  legal  proceeding,  the  plain- 
tiff's only  remedy  is  by  an  action  on  the  case  for  the  malice,  if  indeed 
there  was  malice." 

The  action  being  misconceived,  the  only  question  remaining  to  be 
considered  is  the  right  of  the  defendant  to  make  the  objection  under 
'  the  pleadings  in  this  case,  and  that  he  had  such  right  is,  we  think, 
<3lear,  both  upon  principle  and  authority.  Oould  in  his  Treatise  on 
the  FHnciples  of  Pleading  in  Civil  Actions^  289,  says — **  That  the  action 
is  misconceived  is  pleadable  in  abatement.  As  if  assumpsit  is  brought 
where  account  is  the  only  proper  remedy* ;  or  trespass  where  case  is 
the  proper  action.  But  a  plea  in  abatement  for  this  cause  is  unne- 
cessary and  unusual ;  for  if  the  mistake  appears  upon  the  face  of  the 
declaration,  it  is  fatal  on  demurrer;  and  if  not,  advantage  may  be 
takeu  of  it  under  the  general  issue."  Upon  the  whole,  we  are  of 
opinion  that  there  is  error  in  the  judgment  in  the  Court  below,  and 
that  the  same  must  be  reversed.  Judgment  reversed. 
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87    •  Henry  Dobsey  of  Ed'wabd  v9.  B.  Gilbert  and  others. 

December,  1839. 

It  was  an  undoubted  power  of  the  Court  of  Chancery  before  any  of  our 
legislative  Acts,  authorizing  the  sale  of  infants'  estates,  to  convert  the 
real  estate  of  infants  into  money,  and  many  cases  can  be  found  where 
guardians  under  particular  circumstances,  have  been  authorised  to 
make  this  conversion,  (a) 

The  Legislature  may  authorize  the  sale  of  the  real  estate  of  a  minor,  when, 
in  the  judgment  of  the  Court  of  Chancery,  the  interest  of  such  minor 
will  be  promoted  by  the  sale,  (h) 

And  a  law  authorizing  the  Chancellor  to  confirm  a  sale,  of  the  real  estate  of 
minors,  made  by  a  trustee  appointed  by  the  Court,  to  sell  the  interests 
of  other  parties;  provided  the  Chancellor  is  satisfied,  upon  the  answers 
of  the  infants  taken  in  the  usual  way,  and  upon  proof,  that  the  sale  was 
fairly  made,  and  advantageous  to  them,  is  constitutional. 

Nor  is  it  any  objection,  that  the  petition  for  the  confirmation  of  the  sale,  is 
filed  by  the  purchaser  at  the  trustee's  sale. 

Appeal  from  the  Court  of  Chancery.  On  the  14th  day  of  March, 
1839,  Henry  Dorsey  of  Edward,  filed  his  petition  in  the  Goart  of 
Chancery  alleging,  that  he  purchased  of  Otho  Scott,  Esquire,  trostee, 
certain  lands  in  Harford  County,  ordered  to  be  sold  by  said  trnstee, 
by  a  decree  of  said  Court,  passed  in  a  cause  in  which  Joseph  Ashtoo 
and  others  were  complainants,  and  Henry  G.  McComas  and  others 
defendants ;  to  the  proceedings  in  which  cause,  reference  is  hereby 
made.  That  at  the  time  of  said  sale,  it  was  known,  that  the  defend- 
ants in  the  above  cause,  were  entitled  in  right  of  their  mother,  to 
one  undivided  fifth  part  of  said  lands,  and  yoor  petitioner  was 
assnred  by  the  trustee,  that  the  title  of  this  undivided  interest 
should  be  passed  to  your  petitioner,  and  if  this  were  not  done,  the 
bid  of  your  petitioner  should  not  be  considered  as  binding  and 
obligatory ;  that  by  an  Act  of  the  General  Assembly  herewith  ex- 
hibited, it  was  enacted  that  on  the  petition  of  the  purchaser,  the 


*    (a)  Cited  in  Downin  vs.  Sprecher,  35  Md.  484.    See  Rev.  Code,  Art.  66,  ssos. 
1,  18-16;  Tomlm8(m  vs.  McKaig,  5  Gill.  256. 

(b)  Cited  in  Hoyt  vs.  Spraffue,  103  U.  S.  685;  Davis  vs.  Hdbigy  27  Md.  462. 
The  Constitution  of  Maryland,  Art.  8,  sec.  38,  directs  that  the  General  As- 
sembly shall  not  pass  special  laws  providing  for  the  sale  of  real  estate  be- 
longing to  minors,  or  other  persons  laboring  under  legal  disabilities,  bj 
executors,  administrators,  guardians  or  trustees.  In  the  absence  of  consti- 
tutional restraint,  a  Legislature  may  pass  special  laws  for  the  sale  or  invest- 
ment of  the  estates  of  infants,  or  other  persons  who  are  not  sui  juris.  Hoj/t 
vs.  Sprague,  supra.  The  power  to  decree  the  sale  of  the  real  estate  of  miliors 
in  special  cases  was  frequently  exercised  by  the  Legislature  of  Maryland. 
The  constitutionality  of  these  special  laws  was  conceded,  because  the  State, 
as  parens  patriae,  was  considered  the  general  guardian  and  protector  of 
minors  who  were  unable  to  act  for  themselves.    Davis  vs.  HeUbig,  supra. 
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Chancellor  should  have  full  power  to  decree  a  conveyaDce  of  this 
andivided  interest  in  said  land,  on  being  satisfied  that  the  sale  as 
made  and  reported  was  for  the  advantage  of  the  defendants  afore- 
said. The  petition  then  set  forth,  that  the  sale  was  highly  advanta- 
geoas  •to  the  defendants,  and  prayed  the  Court  to  order 
a  commission  to  assign  a  guardian  to  answer  for  the  infant  ^^ 
defendants,  Henry  G.  McCotnas  and  others,  and  that  Bennett  Gil- 
bert and  wife,  might  answer  in  their  own  behalf;  and  that  the  Court, 
if  satisfied  on  proof  shewn,  that  the  sale  as  made,  was  beneficial  to 
said  defendants,  that  a  conveyance  of  their  interest,  in  right  of 
their  mother  to  said  lands,  be  decreed,  and  that  Otho  Scott,  trustee 
as  aforesaid,  be  authorized  to  convey  to  your  petitioner  all  the  right 
and  estate  whatsoever  of  said  defendants,  in  and  to  said  lands. 
The  Act  of  Assembly  referred  to  in  the  petition,  was  as  follows — 

^'  An  Act  to  conform  the  sale  of  the  lauds  of  the  heirs  of  Preston 

McComas." 

**  Section  1.  Be  it  eniusied  by  the  Oeneral  Assembly  of  Maryland^ 
That  the  Chancellor  confirm  the  sale  made  of  the  lands  of  Preston 
McGomas,  deceased,  under  a  decree  of  the  Chancellor,  by  Otho  Scott, 
trustee,  and  that  he  be  authorized  and  required  to  order  and  direct 
the  said  trustee,  to  convey  to  the  purchaser  at  said  sale,  all  the 
undivided  interest  and  estate,  to  which  the  defendants  in  said 
decree,  are  entitled  in  said  lands,  in  right  of  their  deceased  mother ; 
and  that  the  Chancellor  have  the  power  to  order  the  conveyance  of 
the  undivided  interest  and  estate  aforesaid  of  said  defendants,  to 
the  same  extent,  that  he  has  the  power  of  decreeing  the  sale  of 
lands  held  jointly  by  infants  and  persons  of  full  age  ]  and  before  the 
Chancellor  proceeds  to  order  a  conveyance  as  aforesaid,  he  may  on 
petition  of  the  purchaser,  direct  the  answer  of  the  defendants  afore- 
said to  be  taken,  as  the  answers  of  infants  are  taken  to  bills  in  Chan- 
cery, and  may  order  affidavits  to  be  taken  of  the  fairness  of  the  sale, 
and  the  advantage  of  such  sale  to  said  defendants. 

2.  ^Arid  be  it  enacted^  that  the  Chancellor  shall  award  to  said 
defendants  in  right  of  their  mother,  such  portions  of  the  purchase 
money,  as  is  equal  to  the  undivided  interest  in  said  lands,  to  which 
they  are  entitled  as  heirs  of  their  mother." 

On  the  18th  March,  1839,  the  Chancellor  [Bland,J  passed  the  fol- 
lowing order — 

•  **  I  hold,  that  it  is  not  within  the  constitutional  compe-  ^ 
tency  of  the  General  Assembly,  to  authorize  the  sale  of  the  ^^ 
real  estate  of  infants  for  any  purpose,  but  to  pay  debts,  to  which 
said  estate  may  be  liable,  or  to  maintain  or  educate  such  infants,  or 
to  effect  a  division  where  such  infants  hold  as  joint  tenants,  or 
tenants  in  common  with  adults;  nor  can  the  General  Assembly  con- 
stitationally  divest  an  infant  of  his  real  estate,  which  had  been 
illegally,  and  without  authority  sold  by  a  trustee,  agent  or  factor, 
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appointed  by  a  decree  to  make  sale  of  real  estate,  for  the  purpose  of 
paying  the  debts  of  a  deceased  person,  to  whom  such  real  estate  ood- 
fessedly  did  not  belong,  nor  can  the  General  Assembly  constitu- 
tionally authorize  nny  one,  who  can  show  himself  to  have  been  a 
purchaser  from  a  trustee,  at  a  sale  so  illegally  made,  to  come  into 
a  Court  of  justice,  in  order  to  have  such  an  unauthorized  sale  con- 
firmed,  or  to  draw  in  question  the  right  of  such  infant,  in  any  way, 
or  for  any  purpose  whatever;  thereTore  it  is  ordered,  that  the  said 
petition  of  Henry  Dorsey,  be  and  the  same  is  hereby  dismissed  with 
costs,  to  be  taxed  by  the  register." 

From  this  order  the  petitioner  appealed  to  this  Court,  where  it 
was  agreed,  that  the  record  and  papers  in  the  case  of  Joseph  Ashian 
and  others  vs.  Henry  McCom<M  and  others^  in  Chancery,  be  read  and 
submitted  as  a  part  of  the  evidence  on  the  appeal. 

The  cause  was  submitted  to  Buchanan,  C.  J.,  Stephen,  Abchsb, 
Dorset,  Chambebs,  and  Spenoe,  JJ. 

W.  Schley^  for  the  appellants.     O.  Scott,  for  the  appellees. 

Akgheb,  J.  delivered  the  opinion  of  this  Court.  It  appears  from 
the  proceedings  in  this  cause,  that  Joseph  Ashton  and  others,  filed 
a  bill  in  the  Court  of  Chancery,  against  the  minor  children  of  Pres- 
ton McComas,  alleging  themselves  to  be  his  creditors,  and  that  he 
had  died,  not  leaving  a  sufficiency  of  assets  to  pay  his  debts.  A 
decree  was  accordingly  passed,  and  Henry  Dorsey  became  the  pur- 
chaser. The  trustee  in  his  report  of  the  sale,  discloses  the  fact  to 
the  Chancellor,  •  that  the  infant  children  of  Preston  McComas, 
"^  in  right  of  their  mother,  were  entitled  to  one-fifth  of  the  lands 
sold  r.nder  the  decree,  and  suggests  the  propriety  of  awarding  to  the 
infants,  as  the  sale  was  advantageous  to  them,  one-fifth  of  the  par- 
chase  money.  A  special  Act  of  the  Legislature  was  then  passed, 
providing  for  the  confirmation  of  the  sale,  and  for  the  conveyance 
of  the  undivided  interest  and  estate  of  the  minors,  to  the  purchaser; 
but  before  a  conveyance  is  ordered,  provision  is  made,  that  upon 
application  of  the  purchaser,  the  Chancellor  may  direct  the  answers 
of  the  infants  to  be  taken  according  to  the  customary  mode  in  Chan- 
cery, and  may  order  proof  to  be  taken  of  the  fairness  of  the  sale,  and 
of  the  advantage  of  such  sale  to  the  infants.  The  Act  further  pro- 
vides, that  the  Chancellor  shall  award  to  the  defendants  in  the  suit, 
in  right  of  their  mother,  such  portions  of  the  purchase  money  as 
they  are  entitled  to  as  heirs  of  their  mother. 

In  pursuance  of  the  Act  of  Assembly,  Henry  Dorsey,  the  pur- 
chaser, petitioned  the  Chancellor  to  confirm  the  sale,  upon  a  com- 
pliance with  the  requisitions  of  the  Act  being  had,  in  pursuance  of 
his  orders  to  be  passed  for  that  purpose.  The  Chancellor  dismissed 
this  petition,  upon  the  ground,  that  the  special  Act  of  Assembly 
above  referred  to,  was  unconstitutional. 
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It  was  an  undoubted  power  of  the  Court  of  Chancery,  before  any 
of  our  legislative  Acts,  authorizing  the  sale  of  infants'  estates,  to  con- 
vert the  real  estate  of  an  infant  into  money ;  and  many  cases  may 
be  found,  where  the  guardians  of  infants,  under  particular  circum- 
stances, have  been  authorized  to  make  this  conversion.  2  SUmfs 
Eq.  585,  586,  587.  The  Court  of  Chancery  in  the  exercise  of  this 
jurisdiction,  acted  under  a  delegated  authority  from  the  King,  who 
as  parens  patHw  had  jurisdiction  over  the  persons  and  estates  of 
infants. 

The  legislation  of  this  State,  in  relation  to  the  sale  of  infants' 
estates,  is  but  a  modification  and  enlargement  of  an  acknowledged 
power.  In  this  exercise  of  power  by  the  Legislature,  it  has  not  in 
onr  judgment,  transcended  any  limitation  of  the  Constitution.  The 
property  of  the  infant  is  not  in  any  *  manner  impaired  or 
lessened,  but  a  change  in  its  character  alone  effected,  and  ^' 
that  for  his  benefit ;  and  as  he  is  incapable  of  acting  for  himself,  the 
State  has  properly  confided  a  power  ibr  the  purpose,  which  if  exer- 
cised in  conformity  with  the  spirit  of  the  power  imparted,  must  prove 
salutary. 

If  this  be  the  character  of  the  laws  authorizing  the  sale  of  infants' 
estates,  on  the  petition  of  a  guardian,  or  prochein  ami^  in  cases 
where  such  sale  would  be  advantageous  to  the  infant,  it  would  be 
difficult  to  sustain  an  objection  to  the  Act  of  Assembly  under  which 
the  petition  now  under  consideration,  has  been  framed.    According 
to  the  just  construction  of  this  Act,  no  power  was  conferred  on  the 
Chancellor  to  confinn  the  sale,  until  he  should  receive  the  answers 
of  the  infants,  and  be  satisfied  by  proof,  (the  character  of  which  is 
pointed  out  by  the  Act,}  of  the  fairness  of  the  sale,  and  that  it  was 
advantageous  to  the  infants ;  thereby  furnishing  the  infants  with 
substantially  the  same  safeguards,  as  are  provided  by  the  Act  of 
1816,  ch.  154.    If  the  sale  should  be  established  to  be  one,  beneficial 
to  the  infants,  their  interests  would  be  advanced  by  its  confirmation ; 
and  a  power  thus  conferred,  and  attended  with  such  results,  is  a 
power  rightfully  delegated  by  the  State.    That  the  sale  had  taken 
place  without  authority,  under  the  bill  filed   by  the  creditors  of 
McComas,  which  is  now  sought  to  be  confirmed,  as  to  the  consti- 
tutional question,  cannot   produce  a  different  result,  for  it  would 
make  no  difference,  whether  the  object  of  the  Legislature  were  to 
order  a  sale  for  the  benefit  of  the  infants,  or  to  confirm  one  made 
without  authority,  if  such  confirmation  was  beneficial. 

Nor  do  we  think  the  character  of  the  petitioner,  can  change  the 
character  of  the  question.  He  is  a  purchaser,  and  not  a  guardian, 
and  although  he  might  have  interests  adverse  to  the  infants,  the 
rights  of  the  latter  are  protected  by  the  judgment,  which  the 
GhaDcellor  shall  pronounce  on  the  question  of  advantage  or  dis- 
advantage to  his  interests,  when  the  proof  shall  be  exhibited  to  him. 

Decree  reversed^  and  cause  remanded 

for  further  proceedings. 
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•  Geobge  T.  Dunbar  special  bail  of  J.  and  W.  Dunbab 
^'^  v8.  Thomas  Conway,  Survivor  of  Willian  Deubt. 

December,  1839. 

Under  the  Act  of  1828,  ch.  161,  it  is  the  privilege  of  bail  in  Baltimore  Gountj 
Court,  to  surrender  his  principal,  in  his  own  discharge,  at  any  time 
during  the  term,  at  which  the  flat  is  finally  entered;  and  this  privilege 
extends  to  an  adjourned  term,  although  such  term  is  held  on  the  day  at 
which  the  succeeding  term  is  to  commence. 

A  legitimate  rule  of  Court,  prescribes  a  law  to  the  Court  itself,  to  which  it 
is  required  to  conform;  and  any  error  of  opinion,  in  respect  either  to 
its  legal  effect,  or  to  its  application  to  a  particular  case,  will  entitle  the 
party  injured  to  redress  by  appeal,  provided  the  decision  is  final,  and 
there  is  no  other  objection  to  the  appeal,  (a) 

Appeal,  from  Baltimore  County  Court.  On  the  12tb  October, 
1837,  the  appellee  sued  out  a  writ  of  scire  facias,  reciting,  that  at  a 
County  Court,  at,  &c.  on  1st  September,  1836,  the  appellant  became 
bail,  and  pledge,  &c.  for  J.  and  W.  Dunbar,  and  that  judgment  was  ren- 
dered against  them  on  the  2nd  January,  1837,  &c.  At  the  retam 
term  of  this  writ,  January,  1838,  the  appellant  appeared,  and  pleaded 
nul  tiel  record.  The  appellee  replied  there  was  such  a  record,  on 
which  issue  was  joined.  The  cause  was  then  continued  until  May 
Term,  1838,  when  the  appellant  withdrew  bis  plea,  and  confessed 
judgment,  and  2k  fiat  was  ordered  by  the  Court  2nd  May,  1838.  At 
the  following  September  Term,  1838,  the  appellant  moved  to  be  exon- 
erated from  his  bail,  the  principal  defendants  being  here  in  Court, 
and  the  bail  tendering  costs. 

The  plaintiff*  admitted  the  facts,  and  annexed  to  his  admission  the 
following  statement: 

'<In  this  case,  a  mre/<fiota«  was  issued  against  the  bail  to  last  Jan- 
uary Term,  and  at  May  Term  2kfi4it  was  obtained,  and  the  plaintiffs' 
counsel  contends,  that  the  principal  can  only  be  surrendered  in  dis- 
charge of  bail  during  the  actual  sittings  of  the  Court  at  the  May 
Term." 

The  County  Court  overruled  the  motion  for  an  exoneretur. 

The  defendant  Dunbar,  then  filed  his  exceptions  to  the  overraling 
of  his  motion,  and  the  following  statement : 

•  "  The  facts  of  the  above  cause  are  as  follows :  That  a  saifc 
^^  was  brought  by  the  plaintiff*,  against  the  defendants  James 
and  William  Dunbar,  to  September  Term,  1836,  at  which  term  the 


(a)  Affirmed  in  Gist  vs.  Drakely,  2  Gill,  846;  Quj/nn  vs.  Carroll,  22  Md.  296; 
Main  vs.  Lynch,  54  Md.  668.  See  Carroll  vs.  Barter,  7  H.  &  J.  329,  note; 
Wall  vs.  Wall,  2  H.  &  G.  61.  A  Court  has  no  discretion  to  dispense  at 
pleasure  with  rules  it  has  adopted  for  its  government  and  that  of  suitors,  or 
to  innovate  upon  established  practice.     Oibbons  vs.  Cherry,  53  Md.  149. 
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said  George  T.  Danbar  came  into  Coart,  and  became  the  special  bail 
of  said  defendants  in  said  suit;  that  at  January,  1837,  of  said  Court, 
the  plaintiff  obtained  judgment  in  said  suit  against  the  said  J.  and 
W.  Dunbar,  for  $625.36 ;  that  in  June,  1837,  a  ca,  sa,  was  issued  on 
said  judgment,  returnable  to  September  Term,  which  at  said  term  was 
returned  by  the  sheriff,  non  sunt  The  plaintiff  then  issued  a  scire 
facias  aj^ainst  the  said  George  T.  Dunbar,  the  special  bail,  returnable 
to  January  Term,  1838,  which  was  at  said  term  returned,  made 
known,  and  an  appearance  entered  for  the  special  bail,  at  May  Term, 
1838,  skfiat  nisi  was  entered  on  the  said  scire  %f ados.  The  Baltimore 
County  Court  at  said  term,  adjourned  on  the  7th  day  of  July ;  that 
on  the  first  day  of  September,  and  before  the  said  Court,  for  the  said 
term,  was  called  after  the  calling  of  the  May  Term,  and  when  coun- 
sel were  called  upon  to  know  if  they  had  entries  to  make  as  of  the 
May  Term,  the  counsel  of  the  special  bail  brought  the  principals  into 
Court,  and  offered  to  surrender  the  principals  in  discharge  of  the 
bail  and  moved  to  have  the  bail  discharged,  tendering  the  costs,  to 
which  motion  the  plaintiff's  counsel  objected,  on  the  ground,  that 
the  offer  and  motion  came  too  late." 

It  is  agreed,  that  the  following  is  a  rule  of  Baltimore  County 
Ooort,  regulating  the  practice  of  the  city  business : 

4th.  ^^  The  principal  may  be  surrendered  in  discharge  of  his  special 
bail,  upon  payment  of  costs,  at  any  time  during  the  term  at  which  a 
ftat  shall  be  finally  entered,  and  whenever  a  scire  fctcias  is  returned 
scire  facij  or  a  second  scire  facias  is  returned  nihil^  there  shall  be  a 
fiat,  unless  the  defendant  in  such  scire  facias  shall  appear  in  person 
or  by  attorney  during  that  term." 

But  the  Court  [Abgheb,  C.  J.,  and  Ptjbyianob,  A.  J.,]  being  of 
opinion,  that  the  uniform  practice  under  said  rule  has  been,  that  the 
bail  may  be  discharged  by  surrender  of  his  principal  upon  payment 
of  costs,  at  any  time  during  the  sitting  *  of  the  Court,  to  which  ^ 
the  scire  facias  against  the  bail  is  returnable,  and  before  the  ^^ 
jury  is  discharged,  and  that  the  privilege  was  not  considered  as  ex- 
tendiug  to  an  adjourned  Court,  or  to  the  day  to  which  the  term 
should  be  adjourned  over,  it  being  the  constant  practice,  to  adjourn 
the  term  over  to  the  morning  of  the  Court  in  course,  after  the  busi- 
ness of  the  term  is  finished — determined,  that  it  was  too  late  to  offer 
to  surrender  said  principal. 

The  defendant  excepted,  and  brought  the  cause  to  this  Court  by 
appeal. 

The  appeal  was  argued  before  Buchanan,  C.  J.,  Stephen,  Dob- 
sfiTy  Chambebs,  and  Spenoe,  JJ. 

Glenn  and  McMahon.  for  the  appellants.  W.  F»  OileSj  for  the 
appellee. 
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Chambers,  J.,  delivered  the  opinion  of  this  Conrt.  Prior  to  the 
Act  of  1828,  ch.  161,  the  time  at  which  a  surrender  of  the  principal 
conid  be  made,  so  as  to  discharge  the  bail,  was  regnlated  by  the  rales 
of  Conrt  in  Baltimore,  as  it  still  is  in  the  other  County  Courts  of  the 
State.  By  the  rule  of  the  Baltimore  Conrt,  the  bail  could  only  daim 
this  privilege,  at  any  time  before  the  discharge  of  the  juiy  at  the 
term  when  the  soi,  fa.  was  returned  scire  feoij  or  the  second  »ci.  fa. 
returned  nihiL  Whatever  might  be  the  duration  of  the  term,  he 
could  not  surrender  the  principal  after  that  period.  Not  because  by 
the  rule  the  term  was  considered  as  then  at  an  end,  but  because  the 
rule  had  selected  this,  as  the  proper  period  of  the  term,  at  which  to 
limit  the  privilege. 

In  some  of  the  Courts,  the  first  four  days  of  the  term  was  the 
limit.  In  others,  the  privilege  extended  during  the  continuous  ses- 
sion, but  not  to  an  adjourned  session  of  the  same  term,  and  in  others 
not  at  such  adjourned  session,  without  the  particular  and  special 
order  of  the  Court,  after  hearing  the  facts. 

The  law  of  1828,  was  designed  chiefly  to  expedite  suits,  and  enable 
claimants  to  ob£ain  more  speedily,  judgments  against  debtors.  The 
result  of  the  practice  which  it  introduced,  was  to  enable  the  plaintiff 
to  obtain  his  judgment ;  sue  out  his  capias  *  ad  siUisfaeiendumy 
^^  and  obtain  a  return  to  his  scire  facias^  against  the  bail,  in  five 
months,  whereas  by  the  former  practice,  it  required  two  years.  By 
the  10th  section  of  the  Act,  it  is  provided,  that  the  bail  shall  have  the 
privilege  of  surrendering  the  principal  during  the  term  at  which  the 
fiat  may  be  entered ;  the  rule  of  the  Baltimore  County  Court  regulat- 
ing city  practice  has  been  altered,  and  made  strictly  to  conform  to 
this  Act ;  and  now  allows  the  surrender  '<  at  any  time  during  the 
term  at  which  a  fiat  shall  be  finally  entered."  That  the  Act  of 
Assembly  designed  to  extend  the  time  for  the  advantage  of  the  bail 
seems  clear,  from  the  provision  which  authorizes  the  surrender  at 
any  time  before  a  fi^i  entered,  or  even  during  the  term  after  9, fiat; 
whereas  before  the  Act,  upon  the  return  of  the  first  writ,  it  being 
regularly  served  on  the  bail,  if  he  appeared  to  the  scire  facias^  he 
could  claim  no  such  privilege  after  the  expiration  of  the  period 
limited  by  the  rules  of  Conrt,  although  the  judgment  offiM  would  not 
regularly  be  entered  for  two  terms  thereafter.  So  that  in  virtue  of 
the  Act,  the  bail  has  in  this  particular  predicament  of  his  case,  two 
terms  beyond  the  period  before  allowed  him,  within  which  to  produce 
his  principal.  The  Act  of  Assembly,  and  the  rule  of  Court,  having 
each  allowed  the  bail  to  bring  in  the  principal  at  any  time  during 
the  term,  *'  it  would  seem  only  to  be  necessary  to  decide  what  is  the 
term,''  and  when  does  it  end  T  It  is  not  denied,  nor  indeed  can  it  be, 
that  lor  other  purposes  the  term,  e.  g.  the  May  Term,  continues  until 
it  is  adjourned  sine  die.  The  adjournment  of  the  Court,  de  die  in 
dienij  no  more  makes  the  session  appropriately  the  same  term,  than 
the  adjournment  for  two  days,  for  a  week,  or  a  month.    The  term 
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may  last  nntil  the  next  (e.  g.  the  September  Term)  commences,  after 
which  the  Conrt,  if  held,  most  be  held  as  of  the  September  Term, 
because  the  Act  of  Assembly  so  demands.  Hence  the  necessity  of 
the  particular  provisions  in  this  Act,  that  if  a  particalar  canse  was 
yet  in  a  course  of  trial,  when  the  succeeding  term  was  commenced, 
it  might  be  finished  as  if  the  preceding  term  had  continued. 

The  counsel  for  the  appellee  has  relied  on  two  grounds,  to 
*make  this  an  exception  to  the  doctrine,  which  recognizes  the      *^^ 
last  hour  of  an  adjourned  Court  as  much  a  part  of  the  term  as  the 
first. 

The  first  ground  is,  that  the  Act  of  1828,  which  extended  this  in- 
dalgence  to  the  bail  by  its  terms,  limited  the  last  day,  (and  of  course, 
as  he  rightly  contends,  the  last  hour  of  that  day,)  to  which  the  term 
could  lie  extended.  It  would  be  difficult  to  avoid  this  conclusion,  in 
the  case  he  assumes. 

If  the  law  peremptorily  requires  that  the  term,  say  the  May  Term, 
shall  end  on  the  last  day  of  August,  it  could  not  be  adjoumied  to  the 
first  day  of  September,  and  no  act  done  on  that  day,  could  be  con- 
sidered as  done  within  the  legal  period  of  the  term.    It  is  not  neces- 
sary to  decide  how  far  this  may  have  been  the  case,  while  the  Act  of 
Assembly  or  that  part  of  it  was  in  force,  which  did  in  terms  limit  the 
period  to  which  the  session  might  be  adjourned.    It  is  now  con- 
fessedly repealed,  and  the  existing  law  by  which  the  terms  of  the 
Court  are  prescribed,  does  not  designate  any  particular  day  at  which 
the  May  Term  must  end.    It  directs  a  day  on  which  the  next  or  Sep- 
tember Term  shall  commence ;  but  it  does  not  follow,  that  therefore 
the  May  Term  cannot  be  held  at  any  earlier  hour  of  the  same  day — 
on  the  contrary  we  a]*e  justified  in  saying,  there  is  not  a  Court  in  the 
State,  in  which  the  constant  and  uniform  practice  does  not  establish 
the  directly  opposite  opinion.    The  next  ground  relied  on,  is  the 
practice  of  the  Court  of  Baltimore  under  this  rule,  as  stated  in  the 
exception.    The  constant  practice  of  this  Court,  will  be  found  to  con- 
form in  respect  to  the  duratipn  of  the  term,  to  all  the  other  Courts  in 
the  State,  for  in  the  exception,  we  find  the  following  as  part  of  the 
Court's  ^'  opinion,"  ^'  it  being  the  constant  practice  to  adjourn  the 
term  over  to  the  morning  of  the  Court  in  course."    The  Court  do 
assign  as  the  reason  of  this  opinion,  their  belief,  that  <^  the  uniform 
practice,  under  their  late  rule  has  been,  that  the  principal  may  be 
discharged  by  surrender  of  his  bail,  upon  payment  of  costs,  at  any 
time  daring  the  sitting  of  the  Court,  to  which  the  scire  facias  against 
the  bail  is  returnable,  and  before  the  jury  is  discharged."    This  prac- 
tice, a«   we  have  seen,  will  in  a  •  particular  case  of  frequent 
occurence,  limit  the  indulgence  granted  the  bail  by  the  express      *^  • 
words^    and  as  far  as  we  can  perceive,  the  clear  intent  of  the  Act 
of    182S,   so  far  as  to  require  him  to  bring  in  the  principal,   two 
terms    earlier  than  that  Act  requires,  and  it  professes  to  desig- 
nate a  particular  portion  of  the  term  during  which  the  principal  shall 
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not  be  sarreDdered ;  whereas,  the  very  words  of  the  Act  of  Assembly, 
aud  of  the  rale  of  Gourt  are,  that  it  may  be  done  at  any  time  daring 
the  term — and  this,  not  because  for  the  reason  arged  by  the  coansfel, 
the  excladed  portion  is  not  a  part  of  the  term,  bat  becaase  it  is  that 
part  of  the  term  occuriag  after  the  discharge  of  the  jury.  Doabtless 
the  Gourt  said  correctly,  that  the  practice  had  been  to  bring  in  the 
principal  beforethe  jury  was  discharged,  and  it  is  well  accounted  for. 
The  old  rule  required  it,  and  had  existed  long  enough  to  be  gene- 
rally known.  The  same  practice  though  not  necessary,  was  prudent 
under  the  new  rule ;  aud  the  Gourt  do  not  assert,  that  until  this 
case  they  had  ever  before,  since  the  Act  of  1828,  refused  to  receive  a 
surrender  at  any  period  of  the  term.  We  can  only  add,  that  if  soch 
appeared  to  be  the  case,  we  could  not  recognize  such  a  practice  under 
the  circumstances  of  this  case,  as  sufficient  to  repeal,  as  we  think  it 
would,  to  a  great  extent,  the  positive  and  plain  provision  of  the  Act 
of  Assembly. 

The  counsel  for  the  appellee,  without  relying  on  the  point,  has  sug- 
gested for  consideration,  whether  on  the  authority  of  Carroll  vs. 
Barber^  7  H.  dt  J,  154,  an  appeal  will  lie  in  this  case.  The  distinc- 
tion between  the  two  cases  is  obvious.  There  the  direction  of  the 
Gourt  below  was  appealed  to,  by  a  party  who  asked  for  an  extension 
of  the  rule,  not  for  its  application — here  the  objection  is,  that  the 
Gourt  refused  to  do  an  act,  not  depending  on  an  admitted  discretion 
but  required  by  the  peremptory  terms,  as  well  of  the  Act  of  Assem- 
bly, as  of  the  rule  of  Gourt.  This  Gourt  has  always  regarded  a  le 
gitimate  rule  of  Gourt,  as  prescribing  a  law  to  the  Gourt.  The  proper 
office  of  such  a  rule,  is  to  establish  fixed  and  settled  practice,  to 
which  the  Gourt  is  required  to  conform,  aud  any  error  of  opinion  in 
respect  either  to  its  legal  effect,  or  to  its  *  application  to  a  par- 
^^  ticular  case,  will  entitle  the  party  injured  to  redress  by  appeal, 
as  for  error  in  the  construction  or  application  of  any  rale  of  the 
statute  or  common  law;  it  being  of  course  implied,  that  the  decision 
is  fiual,  and  that  no  other  objection  could  be  taken,  which  would  pre- 
vent an  appeal  in  any  case.     Vide  1  H.db  J.  524 — 6  H.  it  J.  272. 

Judgment  reversed^  and  procedendo  awarded. 


Alfred  Wabfibld  vs.  Samuel  and  i$AsiL  Banks. — December, 

1839. 

When  the  answer  of  one  defendant  in  Chancery  refers  to  and  adopts  the 
answer  of  another  defendant,  the  Court  will  look  at  both,  in  determin- 
ing whether  a  full  answer  has  been  made  to  all  the  allegations  of  the 
bill. 

Where  one  of  several  joint  purchasers  of  land,  pays  more  than  his  due  pro- 
portion of  the  purchase  money,  and  the  land  is  afterwards  sold  for  the 
purpose  of  distribution,  the  party  making  the  excessive  payment  is  en- 
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titled  to  be  repaid,  and  the  net  balance  only  is  to  be  distributed  among 
tbe  joint  purchasers,  (a) 

If  in  such  a  case,  a  bill  is  filed  for  a  partition  or  sale,  by  one  of  the  parties 
who  has  paid  no  more  than  his  share,  the  party  paying  more  than  his 
proportion,  will  be  entitled  to  re-imbursement  out  of  the  proceeds  of 
the  sale,  without  shewing  that  his  legal  remedies  have  been  exhausted. 

APPTCAT.  from  Chancery.  On  tbe  17th  September,  1833,  Alfred 
Warfield  filed  his  bill  in  Ghancery,  alleging,  that  a  certain  Samuel 
Banks  and  the  complainant,  were  seized  in  fee  as  tenants  in  common 
of  a  tract  of  land  called  ^' Bunker's  Hill  Fortified;"  that  complainant 
is  desirons  of  holding  his  part  of  said  tract  in  severalty,  and  has 
applied  to  the  said  Samnel  Banks  to  make  a  friendly  partition 
thereof  between  themselves — that  this  has  been  refnsed  by  said 
Banks,  who  pretends  that  said  land  is  incapable  of  partition,  accord- 
ing to  the  rights  of  the  parties ;  that  such  pretence  is  unfounded ; 
and  that  if  the  land  is  incapable  of  division,  it  will  be  to  the  advan- 
tage of  both  parties,  that  it  should  be  sold,  and  the  proceeds  divided. 
Prayer  for  partition  or  other  relief,  &c. 

*  Samuel  Banks  appeared  and  answered,  that  about  6th      ^ 
March,  1804,  he  and  his  brothers,  Basil  and  Allen  Banks,  all      ^^ 
of  whom  were  then  working  together  as  partners  in  trade,  purchased 
of  tbe  late  Jeremiah  T.  Gha«e,  a  tract  of  land  called  '^  Bunker's  Hill 
Fortified,"  containing  about  712  acres,  for  $4,000.    That  they  con- 
tinued to  work  together  as  partners  until  the  year  1812,  and  jointly  to 
make  payments  on  account  of  their  said  purchase  out  of  the  joint 
fnnds,  and  by  the  sale  of  parts  of  said  land ;  that  at  October  Term, 
1829,  a  judgment  was  rendered  against  the  said  Allen  and  this  de- 
fendant for  the  balance  of  the  purchase  money — the  said  land  was 
taken  in  execution ;  sold  for  payment  of  said  judgment,  and  pur- 
chased by  this  defendant  at  sheriff's  sale ',  that  the  whole  of  the  pur- 
chase money  of  said  land  is  now  fully  paid,  and  has  been  paid  out  of 
the  joint  funds  of  this  defendant,  and  the  said  Basil  and  Allen,  ex- 
cept, that  on  or  about  the  7th  day  of  September,  1818,  this  defend 
ant  paid  out  of  his  proper  funds  $210,  in  part  payment  of  the  said 
parchase  money,  and  has  since  fully  paid  the  amount  of  the  said 
judgment  out  of  his  own  proper  money,  as  will  appear  by  the  exbib- 
itH  filed  with  said  answer — that  his  advances  have  not  been  repaid 
him,  that  no  conveyance  has  been  executed  by  the  said  J.  T.  Cbase 
for  said  land,  and  defendant  insists  upon  a  lien  to  the  amount  of  his 
payments  out  of  his  own  funds  as  aforesaid.    That  complainant  had 
notice  of  the  facts  hereinbefore  stated  at  the  time  of  his  purchase  at 
tbe   sheriff's  sale ;    and  he  bought  the  interest  of  the  said  Allen  in 
said  land,  subject  to  the  liens  and  preferences  before  stated.    De- 
fendant is  willing,  that  the  whole  residue  of  the  land  be  sold,  and 
consents  to  the  same,  provided  he  receives  from  the  proceeds  of  sale. 


(a)  Distinguished  in  Sindall  vs.  Campbell^  7  Gill,  77. 
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the  sams  of  money  advanced  by  him,  and  his  jast  portion  of  the 
proceeds  of  sale ;  denies  that  he  refused  to  divide  or  sell  the  land, 
&c. 

The  bond  of  conveyance  from  J.  T.  Chase,  to  Samnel  and  Allen 
Banks,  of  the  6th  of  March,  1804,  and  their  assignment  of  one-third 
of  the  land  on  the  15th  September,  1810,  to  Basil  Banks,  with  various 
receipt's,  appeared  in  the  cause,  and  other  proof  was  filed  under  a 
1  i\i\  ^^^^^^^^j  including  proof  of  the  *  complainant's  title  as  a 
lUU  purchaser  of  Allen  Banks'  interest  when  the  complainant 
amended  his  bill,  in  which  it  was  alleged,  that  Basil  Banks,  pre- 
tended to  have  some  interest  in  the  land  in  controversj^  which  inte- 
rest the  complainant  denied.  Prayer  that  Basil  Banks  may  answer 
the  original  and  supplemental  bill,  and  discover  what  interest,  right 
or  estate  he  claims  in  said  lands,  and  the  grounds,  or  title,  on  which 
the  same  is  rested,  &c. 

Basil  Banks,  in  his  answer,  adopted  that  of  Samnel.  A  general 
replication  was  filed,  and  the  Chancellor,  [Bland,]  on  the  6th  De- 
cember, 1836,  passed  a  decree  for  a  sale.  The  trustees  appointed  by 
the  Court,  reported  a  sale  to  Samuel  Banks  the  defendant,  for  a  part> 
and  another  part  to  Eeuben  Warfield.  The  cause  was  then  referred 
to  the  auditor,  who  reported  that  he  had  applied  the  proceeds  to  the 
payment  of  commissions  and  costs;  then  to  the  satisfaction  of  the 
claim  of  Samuel  Banks,  one  of  the  defendants,  and  the  net  balance 
divided  equally  between  the  three  Joint  owners  of  the  land ;  that 
Samnel  Banks  made  a  further  claim,  as  for  so  much  paid  out  of  his 
own  proper  money,  on  account  of  the  purchase  of  the  laud,  and  the 
auditor  submitted  to  the  Chancellor,  whether  such  claim  should  be 
allowed ;  that  if  allowed,  it  would  absorb  the  whole  balance,  and  still 
leave  him  an  unsatisfied  creditor. 

The  complainant  excepted  to  this  report,  because  any  allowance 
had  been  made  to  Samuel  Banks ;  and  the  latter  excepted  to  it,  be- 
cause he  had  not  been  allowed  all  his  claim.  The  Chancellor  con- 
firmed the  auditor's  account,  making  Banks  a  partial  allowance,  and 
the  complainant  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Ab- 

GHEB,  DOBSEY,  CHAMBERS,  and  SPENOE,  JJ. 

T.  8.  Alexander y  for  the  appellant.  Alexander  Randall,  for  the  ap- 
pellees. 

Aboheb,  J.  at  this  term  delivered  the  opinion  of  the  Court.  The 
amended  bill  filed  in  this  case,  calls  for  a  disclosure  by  Basil  Banks, 
Of  the  right,  interest  or  estate,  he  claims  in  the  *  lauds  sought 
lO  J  jjy  ^jjg  jjjii  ^  lyQ  divided  or  sold,  and  the  grounds  or  title  on 
which  his  claim  is  rested.  We  consider  the  answer  of  Basil  Banks 
as  responsive  to  this  enquiry  in  the  bill,  and  as  evidence  in  thiscause. 
It  refers  to  the  answer  of  Samuel  Banks,  and  adopts  that  answer. 
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We  have  then  a  right  to  refer  to  hoth  anawerSf  for  the  purpose  of 
obtaining  the  disclosure  called  for  in  the  amended  bill.    He  declares 
that  be  has  been  always  equally  and  jointly  interested  with  Samuel 
and  Allen  Banks,  in  the  purchase  of  the  lands  mentioned  in  the  bill. 
That  he,  Samnel  and  Allen  Banks  purchased  the  lands  sought  to  be 
divided,  of  J.  T.  Chase ;  that  at  the  time  of  the  purchase,  they  were 
partners  in  trade ;  that  the  purchase  was  made  for  the  sum  of  $4,000, 
and  to  show  the  purchase,  refers  to  the  bond  of  conveyance,  which 
is  filed  as  an  exhibit.    He  further  says,  that  the  said  partners  con- 
tinued to  work  together  as  such,  until  the  year  1812,  and  continued 
jointly  to  make  payments  on  account  of  the  purchase  out  of  their 
joint  funds,  and  by  the  sale  of  parts  of  the  land.    The  title  and 
ground  of  it,  he  discloses  to  be  in  the  contract,  which  although  in 
the  name  of  Samuel  and  Allen  Banks,  is  declared  to  be  a  purchase, 
in  which  all  were  interested ;  and  that  so  mueh  of  the  purchase 
money  as  was  paid  anterior  to  the  year  1812,  was  paid  by  the  con- 
cern, in  which  they  were  jointly  interested;  and  by  the  sale  of  por- 
tions of  the  land.    The  facts  abundantly  prove,  independent  of  the 
answer,  that  acts  of  ownership  over  the  land  were  exercised  by  Basil, 
as  well  as  the  brothers,  by  the  sale  of  rails ;  and  it  is  established  by 
proof,  (which  we  must  receive,  not  being  excepted  to  nnder  the  Act 
of  Assembly,)  that  they  were  so  far  eonsidered  as  jointly  interested 
in  the  lands,  that  238  acres  of  the  original  purchase,  was  considered 
as  the  part  of  the  tract  which  Basil  Banks  was  to  have.    It  is  further 
proved  by  several  witnesses,  that  Basil  Banks  was  to  have  one-third 
of  the  land  when  it  was  paid  for.    The  payments  which  were  made 
anterior  to  1812,  would  seem  to  have  been  made,  from  the  profits  of 
the  blacksmith  shop,  carried  on  by  Allen ;  and  although  there  is  no 
direct  evidence  to  show,  that  Basil  had  an  interest  in  this  concern, 
bj  the  proof  of  witnesses,  except  that  an  *  account  against  ^ 
Basil,  was  allowed  to  be  set-off  by  an  account  of  the  firm   ^^'^ 
a^inst  the  witness,  to  whom  Basil  was  indebted ;  yet  the  answer 
expressly  declares,  that  payments  were  made  from  the  concern  of 
which  Basil  was  a  member ;  and  it  could  have  been  made  from  no 
other  concern  than  this,  for  the  only  business  in  which  they  were 
engB^edj  that  yielded  any  profits,  was  the  blacksmith  business.  The 
land  by  its  cultivation  produced  none.    Payments  too  were  made  by 
the  sales  of  upwards  of  three  hundred  acres  of  land,  which  we  are 
boand  to  believe  was  consented  to  by  all,  and  especially  by  Basil,  who 
allowed  the  part  which  he  was  to  have,  to  be  sold  for  payment'  of 
the  purchase  money.    It  was  accordingly  sold,  and  the  money  ap- 
plied to  the  payment  of  the  liability  incurred  by  the  bond  of  con- 
veyance.   We  perceive  nothing  in  the  proof  or  the  circumstances  of 
the  case,  sufficient  in  our  view  to  contradict  the  answer.    We  there- 
fore think,  that  Basil  Banks  was  entitled  to  his  due  proportion  of 
the  amount  of  sales,  and  that  in  this  respect  the  Chancellor  did  not 
err. 
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It  is  urged  against  the  decree  that  Samael  Banks  has  been  allowed 
the  sam  of  $671,  paid  at  different  times  by  him,  with  interest  thereon 
from  the  dates  of  payment.  The  receipts  exhibited,  with  the  pro- 
ceedings, and  proved  in  the  canse,  evidence  the  payment  of  this 
snm  by  Samnel  Banks  individaally ;  at  least  they  famish  a  prima 
facie  case  of  payment  by  him  individaally,  and  not  by  him  in  hia 
partnership  character.  If  the  payment  oat  of  the  partnership  funds 
were  insisted  upon,  the  omm  was  thrown  on  the  party  so  insisting* 
to  adduce  evidence  of  that  fact,  which  is  not  famished  by  the  re- 
cord ;  we  must,  therefore,  in  this  state  of  the  proof,  consider  the 
payments  as  made  by  Samuel  Banks,  and  not  by  Samuel  Banks  and 
Allen  Banks,  or  by  Samuel,  Allen  and  Basil  Banks. 

The  next  question  which  has  been  raised  is,  that  Samuel  Banks 
was  not  entitled  to  be  paid  out  of  the  proceeds  of  sale,  for  payments 
made  by  him,  over  and  above  his  proper  proportion  of  the  purchase 
money ;  and  it  is  said,  that  before  he  could  have  any  pretensions  to 
this  claim,  he  must  exhaust  his  legal  remedies  against  Allen  Banks. 
^  ^^  Without  meaning  to  f  intimate  an  opinion,  how  far  a  vendor 
'-^^  could  enforce  his  equitable  lien  against  the  vendee,  without 
showing  that  he  had  exhausted  his  legal  remedies,  we  must  remark, 
that  this  case  in  our  opinion  would  stand  on  different  principles. 
This  is  not  the  case  of  a  vendor  going  into  equity  against  the  vendee 
to  enforce  his  lien  ;  but  the  complainant  goes  into  equity  to  obtain  a 
partition  or  sale,  and  if  the  latter,  a  distribution  of  the  sale  among 
the  tenants  in  common  entitled  thereto.  He  is  seeking  the  aid  of  a 
Court  of  equit3',  and  should  be  coerced  to  do  equity.  It  would  be 
inequitable  to  allow  him  to  take  that  proportion  of  the  fund  not  pro- 
cured by  his  means,  but  furnished  with  the  means  of  the  defendant, 
and  which  he  was  guilty  of  a  violation  of  contract  in  not  furnishing. 
It  is  said  the  claim  here  to  a  lien  is  in  the  nature  of  a  vendor's  lien ; 
and  that  it  must  be  claimed  by  subrogation  to  the  rights  of  J.  T. 
Chase ;  and  that  he  could  possess  no  other  rights  than  those  of  the 
person  to  whom  he  was  substituted.  Admit  this,  and  still  the  con- 
clusion would  not  follow  which  is  attempted  to  be  deduced  from  it. 
Suppose  the  complainant  sought  a  conveyance  of  the  legal  title,  as 
well  as  a  division,  and  for  this  purpose  had  made  J.  T.  Chase,  or  his 
heirs,  parties,  would  the  Chancellor  have  compelled  J.  T.  Chase  or 
his  heirs,  to  have  conveyed,  until  the  purchase  money  was  paid  f 
Certainly  not.  Samuel  Banks,  therefore,  taking  the  place  of  J.  T. 
Chase  or  his  heirs,  cannot  be  in  a  worse  situation  than  he,  or  they 
would  be,  and  as  they  would  be  entitled  to  the  money,  so  ought 
Samuel  Banks.  We  conceive  there  is  no  error  in  the  Chancellor's 
decree,  and  affirm  the  same  with  costs.  Decree  affirmed. 
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Joshua  Gseen  vs.  William  Fowleb  and   John  Leighton. 

December,  1839. 

A  Court  of  Chancery  will  entertain  jurisdiction  of  a  bill,  filed  by  the  vendor 
of  real  estate  for  the  sale  thereof,  for  the  payment  of  the  purchase 
money,  without  previous  proceedings  at  law.  when  the  vendee  does  not 
reside  in  the  State,  and  the  vendor  has  not  parted  with  the  legal  title,  (a) 

•  Appeal  from  the  Court  of  Chancery.    On  the  8th  May,  . 

1839,  Joshna  Green,  of  Harford  County,  filed  his  bill  complain-  *^^ 
ing,  that  on  or  about  the  27th  March,  1837,  he  sold  to  the  appellees 
a  parcel  of  land  in  Cecil  County,  containing  12  acres,  for  $2,000,  as 
per  agreement  exhibited;  that  the  cash  payment  of  $500  was  made, 
but  the  other  payments  now  due  have  not  been  made ;  that  the  pur- 
chasers are  non-residents,  and  your  orator  has  no  means  of  obtain- 
ing the  money  due  as  aforesaid,  but  by  resorting  to  his  lien  on  the 
land.    Prayer,  that  Fowler  and  Leighton  may  answer  his  bill ;  that 
the  lands  may  be  sold  by  decree  for  payment  of  balance  of  purchase 
money;  for  order  of  publication  against  the  non-resident  defendants; 
and  for  other  relief,  &c. 
The  contract  exhibited  with  the  bill  was  as  follows,  viz: 
"We,  the  nndersigned,  have  this  day   bargained   with  Joshua 
Green,  of  and  for  a  parcel  of  land  lying  in  Cecil  County,  supposed  to 
contain  about  12  aci-es,  and  which  said  Green  has  agreed  to  convey 
to  ns,  on  the  payment  of  92,000,  payable  as  follows :  $500  down,  $500 
payable  in  six  months  from  this  date,  with  interest,  and  $1,000  pay- 
able in  18  months  from  this  date,  with  interest  from  the  date  hereof. 
Witness  our  hands  the  27th  March,  1837.        William  Fowlee, 

John  Leighton." 
An  order  of  publication  was  passed  and  published,  and  at  Septem- 
ber Term,  1839,  the  Chancellor  [Bland,]  decreed  on  the  submission 
of  the  case  by  the  complainant,  that  'Mt  is  manifest  that  the  plain- 
tiff has  a  remedy  at  law,  and  that  therefore,  according  to  the  prin-  . 
ciples  laid  down  by  the  Court  of  Appeals,  this  Court  can  have  no 
jurisdiction  in  the  case,''  and  that  the  bill  be  dismissed  with  costs. 
The  complainant  appealed. 

The  cause  was  submitted  to  Buchanan,  C  J.,  Archer,  Dorset, 
and  Chambers,  JJ. 

Otho  ScotU  on  a  written  argument  for  the  appellant.  The  decree 
in  this  case  is  erroneous  on  two  grounds :  1st.  Because  the  com- 
plainant had  no  such  remedy  at  law,  •(the  defendants  not  ^^- 
bein^  residents,)  as  would  prevent  his  proceeding  in  equity.    *"^ 


(a)  I>i8tinguiBhed  in  Richardson  vs.  Stillinger.  12  G.  &  J.  488. 
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2d.  Because  the  complainant,  not  having  parted  with  the  legal 
title,  bat  holding  the  same  to  secure  the  payment  of  the  purchase 
money,  could  rightfully  proceed  in  equity  to  charge  the  land,  without 
first  suing  at  law. 

On  the  first  point  the  bill  shews  a  clear-case.  For  conceding,  that 
where  there  is  a  convenient  remedy  at  law,  the  party  must  pursue 
it;  here  he  has  no  remedy  at  law,  the  defendants  not  being  within 
the  jurisdiction  of  any  of  the  Courts  of  law.  It  is  true,  an  ejectmeot 
might  have  been  brought,  but  it  will  not  be  contended  that  that  is 
such  a  legal  remedy  as  would  preclude  a  party  from  going  into 
Chancery;  for,  if  it  is,  then  a  complainant  holding  the  legal  title 
could  never  go  into  equity  to  charge  the  laud  with  the  purchase 
money.  It  he  were  first  to  bring  his  ejectment,  he  would  of  coarse 
recover  the  land,  and  there  would  be  nothing  to  follow  or  pursue,  hy 
a  bill  in  Chancery,  on  which  he  had  a  lien.  It  will  be  perceived  that 
such  a  doctrine  would  annihilate  the  remedy  by  bill,  for  a  sale  of 
lands  for  the  payment  of  the  purchase  money. 

The  complainant's  right  to  a  decree  on  the  second  point,  it  is  sub- 
mitted, is  equally  clear.  He  is  a  vendor  holding  the  legal  title,  and 
may  readily  be  distinguished  from  one  who  has  parted  with  the  legal 
title,  and  claims  merely  the  equitable  lien  against  the  land,  while  it 
remains  with  the  vendee,  or  some  volunteer,  claiming  under  him. 

The  Court  of  Chancery  in  this  State  has  long  exercised  the  power 
of  selling  lands  charged  with,  the  payment  of  money.  This  will  be 
seen  from  the  language  used  in  the  Act  of  1773,  ch.  7,  whe^  it  says, 
speaking  of  lands  mortgaged  or  held  in  trust,  and  chargeable  with 
the  payment  of  money,  and  therefore  liable  to  a  decree  for.  sale.  In 
England  the  remedy  given  to  a  mortgagor  in  equity,  is  a  foreclosoie 
of  the  equity  of  redemption ;  a  sale  of  the  mortgaged  premises  is  not 
the  direct  remedy.  Here  it  is  the  direct  object  of  an  application  to 
a  Court  of  Chancery,  and  this  too,  it  would  appear  from  the  Act  re- 
I  nA  *®"^^  ^  before,  the  Act  of  1785,  ch.  72,  sec.  3.  The  •  Act  of 
lUo  1773^  though  not  clear  in  its  own  language,  evidently  intended 
to  give  a  right  to  decree  sale  against  infants  and  insane  persons,  and 
from  its  tenor,  it  seems  to  be  only  giving,  against  persons  under  dis- 
ability, the  same  remedy  which  previously  existed  against  persons 
under  no  disability. 

And  if  mortgagees  could  go  into  equity  tor  a  sale,  no  reason  ap- 
pears why  a  vendor  with  title  might  not.  Their  remedies  at  law  in 
most  cases  are  similar.  Both  could  sue  for  the  debt,  or  bring  ^ect- 
ment.  To  distinguish  the  cases,  however,  it  may  be  said,  that  a 
morgage  is  a  legal  lien,  and  that  in  the  case  of  a  vendor  with  title, 
the  lien  is  an  equitable  one  merely.  But  is  there  such  distinction  f 
A  mortgagee  has  no  lien  at  law  for  his  debt.  The  law  regards  him 
as  owner  of  the  estate — as  owner  upon  condition  beibre  the  day  of 
payment  arrives;  as  absolute  owner  afterwards.  It  is  in  equity  only 
that  mortgages  are  regarded  as  mere  securities  for  the  payment  of 
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money.    The  equity  of  redemption  is  a  creatare  of  the  Coart  of 
Chancery ;  it  has  no  existence  in  a  Court  of  law.    It  is  in  Ghancery, 
oot  at  law,  that  a  mortgagee  is  regarded  as  holding  in  trust  for  the 
mortgagor,  after  the  debt  is  paid.    The  debt  was  not  regarded  at 
law,  except  so  far  as  it  made  the  estate  conditional  for  a  time.    The 
payment  was  a  condition,  upon  the  performance  or  non -performance 
of  which,  the  estate  was  either  defeated  altogether,  or  became  uncon- 
ditional and  absolute.    Equity,  by  looking  to  the  mortgage  as  a  se- 
cnrity  for  a  debt,  gives  the  lien  for  the  money,  and  the  remedy  for 
enforcing  it,  by  a  sale.    The  law  gave  no  remedy  for  the  debt  as 
money;  it  only  gave  remedies  to  obtain  the  mortgaged  premises, 
not  the  debt.    Now  let  us  see,  if  a  vendor,  who  has  not  received  the 
pnrchase  money,  and  holds  the  legal  title,  can  in  respect  to  his  legal 
or  equitable  right§,  be  distinguished  from  a  mortgagee,  after  the 
mortgage  is  forfeited  by  non-payment  of  the  debt  mentioned  in  it. 
In  both  cases  the  legal  estate  in  the  land  is  vested  in  the  creditor ;  a 
Court  of  law  cannot  in  either  give  any  remedy,  which    merely 
charges  the  land  with  the  payment  of  the  debt.    The  legal  remedies 
give  the  land  itself,  not  the  debt;  or  if  remedies,* not  directed  to  the 
land,  are  resorted  to,  they  are  still  *  similar,  being  either  as-   ^  ^^ 
•nmpsit,  debt  or  covenant,  operating  in  perwmam^  for  the  '•^  * 
money  due.    So  the  cases  stand  at  law.    In  equity,  the  vendor  or 
mortgagee  is  not  regarded  as  owner  of  the  land,  but  after  payment 
of  the  money,  as  the  mere  trustee  of  the  legal  estate,  and  before 
payment,  as  holder  of  the  legal  estate  to  secure  the  payment  of  the 
money  due.    The  remedy  too  is  similar  in  its  effect.    In  neither  case 
was  there  any  direct  proceeding  to  sell  the  land  for  the  payment  of 
the  money  charged  upon  it.    In  the  case  of  a  mortgage,  the  remedy 
was,  to  apply  to  the  Gourt  of  Ghancery  to  foreclose  the  equity  of  re- 
iemption ;  in  the  case  of  a  vendor  for  a  specific  performance  of  the 
x>ntract.    The  object  of  both  proceedings  was  to  procure  for  the 
plaintiff  his  debt,  or  the  complete  ownership  of  the  lands,  and  this 
iras  accomplished  by  a  conditional  decree  in  the  one  case,  that  the 
Hinity  of  redemption  should  be  foreclosed,  unless  the  debt  was  paid ; 
md  in  the  other,  that  the  contract  should  be  rescinded,  unless  the 
lefeodant  performed  his  part  of  it. 

The  decree  in  England  for  a  sale  to  pay  the  debt,  is  a  modification 
>f  the  decrees  adverted  to ;  founded  on  the  supposed  assent  of  the 
parties,  which  by  the  way,  the  Chancellor  coerces,  when  justice  re- 
[uires  it,  not  per  directum  though,  but  by  refusing  to  decree  the 
oreciosnre  or  rescinding  of  the  contract,  but  upon  the  condition  of 
n  agreement  for  sale.  Our  practice  is,  and  has  been  for  a  long 
eriod,  to  decree  a  sale  without  assent,  in  all  cases  involving  lands 
barged  with  the  payment  of  money,  where  there  was  power  to 
ecree  either  foreclosure  or  performance. 

The  similarity  of  the  rights  and  remedies  in  the  cases  put,  would 
r  itself  seem  to  justify  the  conclusion,  that  in  either  case  the  com- 
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plaioant  might  go  into  Chancery,  without  first  seeking  redress  at 
law.  In  the  case  of  a  mortgage,  it  is  conceded  he  can,  and  there  is 
no  distinction  in  principle  between  the  case  of  a  mortgagee,  and  a 
vendor  holding  the  title  a«  security  for  the  purchase  money. 

There  may  be  a  very  obvions  distinction  taken  between  a  vendor 
who  has  conveyed,  and  retains  nothing  but  a  mere  equitable  lien, 
and  one  holding  the  title. 

1  i\ik  *  ^*^®  former  could  only  bring  his  case  within  that  branch  of 
lUo  Chancery  jurisdiction  which  arises  from  the  absence  of  all 
legal  remedy,  but  the  latter  was  within  the  jurisdiction,  on  the 
ground  of  specific  performance. 

It  will  be  perceived,  that  in  the  conflict  for  power  between  commoD 
law  and  Chancery  Courts,  a  mortgage  could  not  have  been  embraced 
within  the  jurisdiction  of  equity,  but  for  the  trust  that  was  supposed 
to  be  involved  in  it,  under  the  name  of  the  equity  of  redemptioo. 
This  a  Court  of  law  could  not  recognize,  and  it  was  therefore  turned 
over  to  the  Chancellor,  and  when  it  was  once  brought  within  his 
jurisdiction,  he  modified  the  remedy  so  as  to  make  an  application  for 
foreclosure,  a  proceeding  for  settling  the  accounts  between  the 
parties,  and  coercing  by  a  sale  of  the  premises,  the  payment  of  the 
debt  due.  The  equity  of  reldemption  being  a  trust,  was  within  the 
direct  jurisdiction  of  Chancery,  and  not  merely  within  that  indirect 
jurisdiction  resulting  from  there  being  no  legal  remedy ;  a  mortgagee 
might  proceed  in  equity  in  the  first  instance,  without  having  sued  at 
law. 

So  it  is  contended,  a  vendor  with  title  may  file  his  bill  for  specific 
performance  without  resorting  to  any  of  the  legal  remedies.  Com- 
pelling the  specific  performance  of  contracts  being  a  branch  of  the 
Chancery  jurisdiction,  not  dependent  on  or  arising  from  the  fact 
that  legal  remedies  had  been  exhausted. 

But  a  vendor  who  has  conveyed,  has  nothing  but  an  equitable 
lien,  stib  modo.  The  contract  of  sale  h^is  been  executed,  there  is  uo 
specific  contract  of  sale,  to  execute,  and  therefore  he  could  only 
claim  the  aid  of  a  Court  of  Chancery  on  the  ground,  that  all  legal 
remedies  had  failed. 

When  the  case  is  once  brought  within  the  jurisdiction,  the  Chan- 
cellor will  give  full  relief  lo  the  parties,  and  would  therefore,  on  a 
prayer  of  foreclosure  by  mortgagee,  or  of  specific  performance  by 
vendor,  direct  the  money  due  to  be  raised  by  a  sale,  and  adjust  the 
whole  matter  without  sending  the  parties  to  a  Court  of  law.  To 
this  effect  are  the  cases  in  2  Henning  iSs  Munford^  25,  and  5  Paigt^ 
240. 

The  rule,  that  when  there  is  a  remedy  at  law  there  can  be 
Itllf  •  jjQ  relief  in  equity,  is  not  universally  true.  There  are  many 
cases  where  the  remedies  are  concun-ent.  A  bill  for  specific  per- 
formance may  be  filed,  or  covenant  brought  on  the  agreement  at  the 
election  of  the  party.    A  bill  to  foreclose  a  mortgage  may  be  re- 
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sorted  to,  or  a  snit  at  law  on  the  bond ;  and  in  the  case  of  Eidgley 
T8.  Iglehartj  6  O.  dk  J.  49,  it  is  held,  that  on  a  bond  for  the  purchase 
money  taken  under  the  Act  to  Direct  Descents,  a  suit  at  law  or  bill 
in  Chancery,  are  concurrent  remedies. 

The  lien  being  a  specific  legal  lien  in  the  latter  case  referred  to, 
conld  not  form  the  ground  of  the  equity  jurisdiction,  for  if  it  were  a 
specific  equitable  lien,  it  is  submitted,  the  remedy  would  be  the  same. 
The  distinction  is  not  perceptible.  The  ground  of  equitable  inter- 
ference  to  enforce  a  lien,  is  that  a  Court  of  law,  though  it  may  in 
some  cases  give  a  partial  remedy,  cannot  charge  the  properly  with 
the  payment  of  the  money  by  sale,  and  therefore  its  action  is  im- 
perfect, and  this  holds  as  well  in  cases  of  equitable,  as  legal  liens. 

If  indeed  any  reference  to  the  doctrine  of  mortgages,  can  aid  us 
by  analogy,  it  will  be  seen  that  the  English  Chancellors  had  less 
difficulty  in  decreeing  a  sale  of  premises  under  an  equitable  mort- 
gage, than  a  legal  one.  Smith  vs.  Paifiy  8  Con,  Chan,  Rep.  62 ;  Rusnel 
V8.  Rugselj  1  Braion  Chancery  CaseSy  269. 

From  what  has  been  said  it  is  inferred,  that  a  vendor  who  holds 
the  legal  title,  may  proceed  in  equity,  and  though  the  ground  of  the 
jorisdiction  may  have  been  specific  performance,  as  foreclosure  was 
in  mortgages,  that  now  it  is  regarded  as  a  direct  remedy  for  the  col- 
lection of  the  money  due,  by  a  sale  of  the  premises,  and  no  incon- 
venience to  the  parties,  or  violation  of  principle,  can  result  from  the 
different  form  that  practice  has  given  to  the  bill.  The  decree  is  still 
the  same.  In  either  case,  the  defendant  by  paying  the  debt, 
arrests  the  sale  and  obtains  the  lands  disencumbered  from  the  lien. 

It  is  apprehended  that  the  language  of  the  Court  in  the  case  of 
Pratt  vs.  Van  Wycky  6  O.  d;  J.  495,  is  not  in  collision  with  the  doc- 
trine here  contended  for.  The  lien  there  *  spoken  of  is  a  ^  « ^ 
merely  equitable  one,  not  arising  by  express  contract,  but  is  **^ 
that  implication  of  equity,  arising  from  a  sale  and  conveyance  on 
credit,  and  is  only  to  be  available  to  the  purchaser,  when  all  other 
meant  of  redress  fail ;  then  and  not  till  then,  conld  a  Court  of  equity 
claim  jurisdiction.  For  reasons  before  stated,  it  is  broadly  dis- 
tinguished from  the  case  of  a  vendor,  who  had  not  conveyed.  Then 
be  conld  bring  his  case  within  the  acknowledged  jurisdiction  of  the 
Chancellor,  on  the  ground  of  specific  performance,  and  when  once 
there,  all  relief  would  be  afforded;  but  in  the  case  of  what  is  called 
bhe  vendor's  lien,  after  conveyance,  the  only  ground  of  jurisdiction 
in  any  aspect,  is  the  failure  of  legal  remedies. 

■ 

At  this  term  this  Court  reversed  the  decree  of  the  Court  of  Chan- 
try dismissing  the  bill }  and  remanded  the  cause  for  further  pro- 
ceedings. Decree  reversed. 
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JUNE  TERM,  1840. 

John  C.  Pbatheb  vs.  Henby  A.  Pbatheb,  Administrator  of 

Walter  Pbatheb.— j  une,  1840. 

A  (Jourt  of  Chancery  will  not  grant  relief  to  a  party  who  has  suffered  a 
judgment  at  law  to  be  rendered  against  him  by  default,  unlees  pre- 
vented from  defending  himself  at  law,  by  fraud,  accident;  or  the  con- 
duct of  the  opposite  party,  (a) 

Appeal  from  the  equity  side  of  Prince  George's  Count;  Court. 
On  the  3rd  September,  1828,  the  appellant  filed  his  bill,  complaining 
that  some  time  before  the  12th  day  of  September,  1814,  his  father, 
Nathan  Prather,  departed  this  life,  and  by  his  last  will  and  testa- 
ment, appointed  appellant's  brother,  Walter  Prather,  his  executor; 
that  as  such  executor,  he  sold  to  appellant  a  certain  female  slave 
named  Nell,  for  which  appellant  gave  said  Walter  his  single  bill; 
that  afterwards  in  1814,  appellant  paid  said  Walter  the  amount  of 
said  purchase  money  *  with  interest,  as  will  appear  by  the 
'  ^  ^  receipt  of  the  said  Walter,  herewith  tiled  as  part  of  his  bill  of 
complaint,  but  neglected  to  take  in  said  single  bill  upon  the  payment 
thereof;  that  his  said  brother  lived  until  about  three  years  ago,  and 
then  died  without  returning  to  him  the  said  single  bill ;  that  after 
the  death  of  his  said  brother,  executor  as  aforesaid,  Henry  A. 
Prather,  his  son,  took  out  letters  of  administration  on  his  estate, 
and  finding  the  said  single  bill  among  his  father's  papers,  instituted 
a  suit  in  the  said  County  Court  against  complainant,  upon  the  said 
single  bill  as  the  cause  of  action ;  but  that  the  writ  thus  issued  was 
never  served  upon  the  complainant,  nor  was  he  ever  in  any  manner 
notified  of  the  issuing  of  any  such  writ.  That  an  appearance  by 
attorney  was  entered  for  him,  and  a  judgment  under  the  rule  ob- 
tained against  him,  without  either  the  knowledge  or  consent  of  the 
attorney,  or  the  said  complainant,  without  the  said  complainant's,  (in 
consequence  of  his  utter  ignorance  of  any  suit  being  against  him  as 
aforesaid,)  having  any  opportunity  of  pleading  or  giving  his  said  re- 
ceipt in  evidence.  Prayer  for  an  injunction  to  stay  proceedings  at 
law,  subpoena^  and  general  relief. 
With  this  bill  the  appellant  exhibited  the  following  receipt: 
12th  September,  1814, — Received  of  John  C.  Prather,  two  hundred 
and  eighty-eight  dollars  and  forty  cents,  principal  and  interest,  in 
full  for  one  negro  girl  named  Nell.  Walter  Pbatheb. 

(a)  Approved  in  Windwart  vs.  Allen,  13  Md.  200;  Huston  vs.  Ditto^  80  Md. 
325;  Groome  vs.  Lewis,  23  Md.  151;  Kearney  vs.  Sascer,  37  Md.  279;  HUl  vs. 
Reifmider,  46  Md.  563.  See  Gott  vs.  Carr.  6  G.  &  J.  208,  note  (6);  FowUrys. 
Lee,  10  G.  &  J.  m.  p.  358. 
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And  the  abort  copy  of  a  judgment  at  April  Term,  1828,  for  9364, 
with  interest  from  10th  March,  1814,  antil  paid,  &c.  Gr. — 19th  May, 
1814,  J31>.27— 6th  April,  1815,  •150— Ist  May,  1815,  JIOO. 

TJpoD  this  bill  and  exhibits,  the  Coanty  Court  [£[ey,  A.  J.]  ordered 
an  injunction,  on  bond  being  filed. 

The  answer  of  Henry  A.  Prather,  administrator  of  Nathan  Prather, 
admitted  the  sale  of  negro  Nell,  but  denied  that  the  single  bill,  in  the 
bill  of  complaint  mentioned,  was  given  for  her  purchiise  or  price,  or 
that  the  said  single  bill  has  ever  been  paid  or  discharged,  or  in  any 
manner  settled  by  the  complainant,  beyond  the  credits  given.  The 
defendant  admitted  that  he  had  brought  suit,  but  does  not  know 
whether  the  writ  issued  in  the  said  suit  was  served  on  the  complain- 
ant, but  was  informed  by  the  oflQcer  who  returned  it,  that  it  was. 

A  commission  was  issued  and  proof  taken,  (the  effect  of  which  is 
sufficiently  stated  in  the  opinion  of  this  Court.)  The  County  Court 
[G.  DoBSET,  A.  J.]  at  the  final  hearing,  dismissed  the  bill  and  dis- 
solved the  injunction.    The  complainant  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Akohbb  and 

SP£NCE,  J  J. 
A.  C.  Magruder  and  Prattj  for  the  appellant. 
J.  Johnsony  for  the  appellee. 

*  Aboheb,  J.  delivered  the  opinion  of  the  Court.    The  de-    ^  «  q 
fence  of  the  appellant  would  have  been  clearly  available  at  law   '-'■^ 
and  if  he  has  suffered  a  judgment  by  default  to  be  entered  against 
him,  without  a  resort  to  such  defence,  a  Coui*t  of  equity  can  furnish 
him  no  redress.    We  are  furnished  with  no  averment  or  evidence, 
that  he  was  ignorant  of  his  defence,  on  the  contrary,  from  the  very 
character  of  the  defence }  he  must  have  known  of  the  existence  of 
those  facts  which  constituted  it ;  nor  does  it  appear*  that  he  was  pre- 
vented from  taking  such  defence,  by  fraud,  accident,  or  the  conduct 
of  the  opposite  party.    Without  the  occurrence  of  some  one  of 
the  above  circumstances,  a  Court  of  equity  could  not  enquire  into 
those  legal  defences,  and  give  the  party  his  remedy  by  injunction. 
The  ground  of  equity  set  forth  in  the  bill  by  the  complainant,  that  the 
writ  was  not  served  upon  him ;  that  an  appearance  was  entered  with- 
out his  authority,  or  the  knowledge  of  the  attorney  whose  appear- 
ance was  entered ;  and  that  a  judgment  was  likewise  obtained  without 
the  knowledge  of  the  attorney,  are  all  allegations  entirely  unsupported 
by  pi*oof,  and  are  not  admitted  in  the  answer.    If  those  matters  fur- 
nished a  sufficient  ground  for  the  'interference  of  a  Court  of  equity, 
proof  should  have  been  exhibited  of  their  verity.     Without  such  proof 
the  bill  is  a  naked  application  to  a  Court  of  Chancery,  to  give  efiicac^^ 
to  a  plea  of  payment,  which  without  any  excuse  whatsoever,  was 
neglected  to  be  made  at  law.    Such  an  application  has  no  authority 
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to  support  it,  but  is  in  opposition  to  the  best  established  principles 
regulating  Courts  of  equity. 

The  positions  assumed  by  the  counsel  for  the  appellant  meet  with 
no  support,  from  MSS.  case  of  McAtee  vs.  Johnson^  June  Term,  1837. 
It  is  clear  from  an  examination  of  the  grounds  of  equity,  set  forth  iu 
the  bill  in  that  case,  that  the  complainant  had  no  legal  defence,  or 
no  adequate  legal  defence,  in  the  cases  at  law  in  which  a  judgment 
by  default  was  rendered  against  him. 

Decree  affirmed j  with  costs. 


•  John  CoLEaAXE,  S.  B.  of  Jam^s  W.  Pbyor  w.  The 
114         Fbedbbiok-Town   Savings  Institution,   use  of  S. 
Gaitheb's  Executors. — June,  1840. 


Where  a  surety  pays  the  debt  of  his  principal,  after  judgment  against  him- 
self and  principal,  and  takes  an  assignment  from  the  creditor,  of  the 
judgment  against  his  principal  under  the  Act  of  1763,  ch.  28,  he  msy 
proceed  against  the  special  bail  of  the  principal  debtor,  whether  the 
bail  is  fixed  or  not,  at  the  time  of  the  payment. 

The  design  of  the  Legislature  in  passing  the  Act  in  question,  was  to  place 
the  surety  paying  the  debt,  in  the  same  situation  with  regard  to  the 
principal,  as  to  the  creditor,  who  had  obtained  the  judgment,  and  to 
invest  such  surety,  with  all  the  rights  and  powers  of  the  creditor,  to 
enforce  payment  of  the  judgment  against  the  principal,  or  if  necessary, 
against  the  bail,  (a)  , 

If  to  a  scire  facias  against  bail,  the  defendant,  (the  bail,)  places  his  defence 
by  plea  upon  other  grounds,  than  the  failure  to  issue  a  ca.  aa.,  and  to 
have  a  return  of  ^''non  est,^^  the  omission  in  the  replication  to  set  out 
such  ca.  sa.  and  return,  cannot  be  regarded  as  a  substantial  defect. 

Appeal  from  Frederick  Count}*  Court.  On  the  22d  June,  1837, 
the  appellees  sued  out  a  writ  of  scire  facias  against  the  appellant 
as  special  bail  of  James  W.  Pryor,  suggesting  that  at  Febniary  Term^ 
1836,  the  appellees  recovered  judgment  against  the  said  Pryor,  &c. 
This  writ  was  returned,  made  known,  and  at  October  Term,  1837, 
the  appellant  appeared  to  said  writ  and  pleaded — 

1st.  Payment  to  the  appellees,  the  Savings  Institution. 

2d.  That  heretofore,  to  wit,  on  the  2d  day  of  September,  in  the 
year  1834,  to  wit,  at,  &c.,  he  the  said  James  W.,  together  with  a  cer- 
tain Stuart  Gaither  and  Jacob  R.  Thomas  as  his  sureties,  made  and 
delivered  to  the  said  Frederick-Town  Savings  Institution,  the  plain- 
tiff aforesaid,  their  certain  joint  and  several  promissory  note,  as  fol- 
lows, to  wit : 


(a)  See  Norwood  vs.  Norwood,  2  H.  &  J.  208,  note;  Sotheren  vs.  Reed^  4  H. 
^  J.  246;  Sasscer  vs.  Young,  6  G.  &  J.  168,  note  (c);  Rev.  Code,  Art.  64,  sec. 
46:  Act  of  1880,  c.  161. 
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*100.  Frederick,  Sept.  2d,  1834. 

Sixty  days  after  date,  we  jointly  and  severally  promise  to  pay  to 
George  Bnglebrecht,  secretary,  or  order,  one  hundred  dollars,  for 
value  received ;  negotiable  and  payable  at  the  Frederick-Town  Sav- 
ings Institution.  Jas.  W.  Pbyob, 

J.  R.  Thomas, 
Stuart  Gaitheb. 
("Endorsed,) — Geo.  Englebrecht." 

*  That  afterwards  the  said  Stuart  Gaither,  departed  this    i  «  » 
life,  to  wit,  on  the  first  day  of  April,  in  the  year  1835.    That    *** 
afterwards  a  suit  was  instituted  in  Frederick  County  Court,  upon 
the  said  note  against  the  said  James  W.,  and  another  suit  was  insti- 
tuted in  the  same  Court,  at  the  same  time,  against  Joseph  Schell 
and  Edward  Gaither,  executors  of  the  said  Stuart  Gaither  as  such 
security  as  aforesaid ;  and  that  judgment  was  afterward,  to  wit,  on 
the  23rd  day  of  February,  1836,  had,  and  recovered  in  the  said  Court, 
in  each  of  the  said  suita  instituted  as  aforesaid  on  the  said  note,  as 
will  appear  from  the  record  thereof,  still  remaining  in  the  said  Court — 
and  that  afterwards,  to  wit,  on  the  5th  day  of  January,  1837,  the  said 
Joseph  Schell  and  Edward  Gaither,  executors  as  aforesaid,  paid  to 
the  said  Frederick-Town  Savings  Institution,  the  plaintiff  in  the 
said  writ  of  scire  facias^  the  sum  of,  &c.,  in  discharge  and  satisfaction 
of  the  judgment,  so  had  and  recovered  against  them  as  aforesaid ; 
and  that  the  said  sum  of  money  was  the  full  amount  of  the  debt,  inte- 
rest and  costs  of  both  the  said  judgments.    And  afterwards,  to  wit,  on 
the  5th  day  of  February,  in  the  year  1837,  to  wit,  at  the  county 
aforesaid,  the  said  Frederick-Town   Savings  Institution,  the  said 
plaintiff  in  the  said  writ  of  scire  facicLSy  assigned  the  said  judgment 
so  as  aforesaid  had  and  recovered  against  the  said  James  W.,  to 
the  said  Joseph  Schell  and  Edward  Gaither,  executors  as  aforesaid, 
in  manner  following,  that  is  to  say — 

Frederick-Town  Savings  Institu-  1  Xo.  115.    Tri.  F.  C.  1836. 

tion.  f      1836.  Feb.  23— Judgment  for 

vs.  }     debt  $100.    Int.  Nov.  4tb,  1834, 

James  W.  Pryor.  I      till  paid.    Cost  $6.21§. 

Same  )  No.  116.    As  above. 

vs.  I      1836,  Feb.  23— Judgment  for 

Edward  Gaither  &  James  Schell,  r     debt  $100.    Int.  Nov.  4th,  1834, 
executors  of  Stuart  Gaither.       |     x\\\  paid.     Cost  $6.18§. 

Maryland,  Frederick  County,  Sc, — Know  all  men  by  these  pre- 
sents, That  I,  George  Englelirecht,  Secretary  of  the  •  Frederick-  ^^^ 
Town  Savings  Institution,  the  plaintiff  in  the  above  mentioned  *  *^ 
8uit«,  in  consideration  of  full  satisfaction  for  the  above  judgment 
namber  116  by  the  Frederick-Town  Savings  Institution,  received 
of  Edward  Gaither  and  Joseph  Schell,  executors  of  Stuart  Gaither, 
6  11  G.  &  J. 
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(deceased,)  the  defendants  named*  in  number  116,  and  who  are  as 
executors  of  Stuart  Gaither,  deceased,  a  security  for  the  said  James 
W.  Pryor,  the  other  defendants  named  in  number  115,  as  by  receipt 
and  satisfaction,  entered  on  record  in  number  116  appears,  do  hereby, 
and  by  force  of  the  Act  of  Assembly  in  such  case  made  and  provided, 
assign,  transfer  and  make  over,  unto  the  said  Edward  Gaither  and 
Joseph  Schell,  executors  of  Stuart  Gaither,  their  heirs,  administrators 
or  assigns,  the  aforesaid  judgment  number  115,  and  the  debt,  inte- 
rest and  costs,  and  all  additional  costs  thereon,  and  also  all  the  right, 
claim  and  interest,  which  the  Frederick-Town  Savings  Institution 
have  therein,  or  thereto,  or  which  they  had  at  any  time  heretofore. 
Given  under  my  hand  and  seal  this  fifth  day  of  Japuary,  1837. 

Geo.  Englebebcht,  SecHy^    [Seal.] 

And  this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays 
judgment,  if  the  said  plaintiff  ought,  &c. 

To  these  pleas  the  appellee  replied, — viz:  as  to  the  first  plea  of 
the  said  John,  saith,  that  by  any  thing,  &c.,  because  it  saitb,  that 
after  recovery  of  the  said  judgment,  in  the  said  writ  of  scire  facias 
mentioned,  and  before  the  issuing  of  the  said  writ,  to  wit.  on  the 
5th  of  January,  1837,  at,  &c.,  the  above  named  Edward  and  Joseph, 
executors  as  aforesaid,  paid  to  the  said  institution  a  judgment  against 
them,  as  the  said  executors,  at  suit  of  said  institution,  (here  the  plea 
recited  the  judgment,)  which  said  judgment  last  mentioned,  was  ren- 
dered on  a  joint  and  several  promissory  note,  to  the  said  institution, 
in  which  said  note  the  said  Stuart  Gaither,  deceased,  was  surety  for 
said  James  W.  Pryor,  and  on  which  said  note  the  said  judgment,  in 
the  said  scire  facias  mentioned,  was  also  rendered  against  the  said 
James  W.  And  on  the  payment  of  the  said  judgment  against  said 
executors,  the  said  institution  assigned  the  said  judgment,  in  the  said 
m-mpy  wHt  of  scirc  facias  •  mentioned,  to  the  said  Edward  and 
'-'-^  Joseph,  executors  as  aforesaid,  and  ordered  the  same  to  be 
entered  on  the  docket  of  Frederick  County  Court,  for  the  use  of  the 
said  executors,  and  the  said  institution  saith,  that  the  said  judg- 
ment remains  in  full  force,  unpaid  and  undischarged  by  the  said 
James  W.  Pryor,  or  by  anj'  other  person,  otherwise,  than  by  the 
payment  of  the  said  judgments,  against  the  said  Edward  and  Joseph, 
executors  as  aforesaid,  and  this  the  said  institution  is  ready  to  verify; 
wherefore  it  prays  judgment,  &c. 

To  the  second  plea,  the  appellee  demurred  generally. 

The  defendant  demurred  generally  to  the  plaintiff's  replication  to 
his  first  plea,  and  there  were  joinders. 

The  County  Court  overruled  the  defendant's  demurrer  to  the  repli- 
cation of  the  plaintiff  to  the  first  plea,  and  sustained  the  plaintiff's 
demurrer  to  the  second  plea  of  the  defendant,  and  thereupon  ren- 
dered final  judgment  for  the  Savings  Institution }  and  the  defend- 
ant, Colegate,  appealed  to  this  Court. 
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The  cause  was  arp^ned  before  Abgheb,  Chambers,  and  Spence, 
JJ. 

Brenglej  for  the  appellant,  cited  Parsons  and  another  vs.  Braddocky 
2  Vernon^  608;  Creager  vs.  Brengle^  5  E,  &  J.  234;  CA.  Kent^  2  John. 
C.  0. 130 ;  2  Vesey,  622 ;  HoUingsworth  vs.  -F%(?,  2  ZT.  cfc  0.  87 ;  10 
JbAfk  Rep.  595.    See  iSa«»<i^«'  i^ep.  2  t?oi.  ^ari  1,  71  and  72,  on  notes; 

1  H.  <&  G.  154,  Cappeau^s  Bail  vs.  Middleton  d>  Baker. 

•  WoWAtikT^on,  for  the  appellee,  cited  Norwood  vs.  Norwood^    -^- 

2  ff.  d-  J.  238;  Sothoren  vs.  i^ecd,  4:  H.  db  J.  307;  Merryman  *^1 
vs.  TO^  iStote,  o  H.ikJ.  423 ;  Cre^er  vs.  Brengle,  5  H.  d  J.  234 ;  Par- 
#<WMV8.  Braddocky  2  Vern.  609;  1763,  ch.  23;  2  Tfiteon,  65;  CAanrf- 
Zer  vs.  BobertSj  1  Dotig.  58 ;  2  jferw  Rep,  576 ;  Cappeau  vs.  Middleton^ 
1H.4&  G.  154;  10  Xatr  iift.  203. 

Abgheb,  J.,  delivered  the  opinion  of  the  Coart.  As  there  has 
been  an  assignment  to  the  surety  who  paid  the  judgment,  by  the 
creditor,  under  the  Act  of  1763,  chapter  23,  the  rights  of  the  surety 
to  pursue  the  bail  of  the  principal,  must  depend  on  that  assignment. 
It  is  unnecessary,  therefore,  for  us  to  determine,  what  would  be  the 
rights  of  the  surety,  as  against  such  bail,  where  the  surety  had  dis- 
charged the  debt,  either  before  or  after  the  bail  should  have  been 
fixed,  and  where  there  was  no  assignment  to  the  surety. 

The  Act  of  1763,  chapter  23,  enacts  that,  where  any  person  or 
persons  shall  recover  judgment  against  the  principal  debtor,  •^^ 
♦and  surety,  and  such  judgment  shall  be  satisfied  by  the  *-*-* 
surety,  that  the  creditor  shall  be  obliged  to  assign  such  judgment  to 
the  surety  satisfying  the  same,  and  that  the  assignee  shall  be  enti- 
tled unto,  and  have  in  his  own  name,  as  assignee,  the  same  execu- 
tion against  the  principal  debtor,  in  virtue  of  such  assignment  and 
this  Act,  as  the  creditor  might  or  ought  to  have  had,  the  said  assign- 
ment being  first  recorded  in  the  said  Court  wherein  the  judgment 
shall  have  been  rendered  or  obtained. 

The  design  of  the  Legislature  by  this  provision,  was  to  place  the 
surety  paying  the  debt,  in  the  same  situation  with  regard  to  the 
[>rincipal,  as  the  creditor  who  had  obtained  the  judgment ;  and  to 
orest  him  with  all  the  rights  and  powers  which  the  creditor  pos- 
lessed,  to  enforce  the  payment  of  the  judgment  against  the  princi- 
pal or,  if  necessary,  against  the  bail ;  or  in  other  words,  it  was  the 
lesigrn,  that  the  assignment  thus  made  should  carry  the  full  fruits  of 
he  Jndgment,  and  the  means  of  reaping  such  fruits.  Unless  such 
lower  was  imparted,  the  Act  would  in  many  cases  furnish  no  indem- 
ity  to  the  surety.  That  the  Act  provides  for  an  execution  against 
[le  principal,  and  is  silent  as  to  any  remedy  against  the  bail,  does 
ot  militate  against  this  construction  of  the  Act.  It  was  not  in- 
)ndecL  by  this,  to  restrict  the  rights  of  the  surety  under  the  assign- 
rent;  but  merely  to  point  out  a  mode  of  enforcing  an  execution 
rainst  the  defendant :  that  is,  it  gave  him  the  power  of  issuing  an 
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execution  iu  his  own  name.  Without  this  provision,  a8  a  legal 
assignee  of  the  judgment,  he  could  have  used  the  name  of  the 
creditor  in  issuing  an  execution,  and  iu  proceedings  against  the 
bail.  It  therefore,  in  fact,  enlarged  the  power  of  the  assignee,  hy 
giving  him  final  process  in  his  own  name,  and  as  execution  was  thas 
expressly  given  him,  every  incidental  and  consequential  right  fol- 
lowed and  passed  with  it. 

It  is  objected  that  the  proceedings  do  not  show  the  issuing  and 
return  of  a  ca.  sa.  against  the  principal.  The  pleadings  of  the 
defendant  do  not  appear  to  call  for  such  an  averment  on  the  part 
of  the  plaintiff;  and  we  think  it  was  wholly  unnecessary  in  this 
1 AQ  ^^^^^*  ^^^  pl^^  o^  payment  enabled  the  *  defendant  to  plead 
*'*•'  non-payment,  without  any  such  necessity,  most  clearly;  and 
if  he  could  do  so,  he  could  with  equal  reason  show  by  his  replication, 
the  facts  upon  which  he  relied  to  establish  non-payment.  The  sei.  fa. 
itself,  which  stands  in  this  action  in  lieu  of  a  declaration,  according 
to  the  precedents,  contains  no  such  averment,  and  if  the  defendant 
pleads  to  the  aci,  fa,  such  a  plea  as  calls  in  question  the  right  of 
the  plaintiff  to  issue  his  scire  faciw^  upon  other  grounds  than  the 
failure  to  issue  a  ca.  sa.  and  to  have  a  return  of  non  est,  the  omission 
in  the  replication  to  set  out  such  ca.  sa.  and  return,  ought  not  to  be 
considered  a  substantial  defect;  nor  ought  the  plaintiff  in  replying 
to  a  defective  plea  to  such  a  set,  fa.  be  compelled  to  precede  his 
demurrer  with  such  an  averment.  Judgment  affirmed. 


James  C.  Aldeb  et  al.  vs.  Allison  F.  Beall  et  al. — June  Term, 

1840. 

P.  J.  F.,  who  died  in  the  year  1889,  by  his  will,  executed  in  1886,  after 
several  charitable  bequests,  divided  the  residuum  of  his  estate  as  follows: 

''The  residue  of  my  estate,  real  and  personal,  to  be  equally  divided  between 
the  children  of  my  sister,  Ann  Latimer,  and  their  heirs  forever,  and  the 
children  of  my  sister  Penelope  Beall,  and  their  heirs  forever.  ^^ 

P.  B.  one  of  the  sisters,  survived  the  testator,  A.  L.  being  dead;  the  latter 
had  seven  children,  the  former  four. 

The  Orphans^  Court  of  Charles  County,  directed  that  the  personal  estate  of 
the  testator  should  be  divided  among  the  legatees,  per  stirpes^  giving 
half  to  the  children  of  each  sister,  and  this  Court,  upon  appeal,  affirmed 
the  decree,  (a) 

Appeal  from  the  Orphans' Court  of  Charles  County.  On  the  19th 
March,  1840,  James  H.  Alder  and  Penelope,  his  wife ;  James  A.  Chap- 

(a)  Distinguished  in  Brovni  vs.  Ramsay^  7  Gill,  358,  and  Brittain  vs.  Car- 
«o9i,  46  Md.  189.  In  the  latter  case,  where  the  testator  directed  that  the 
residue  of  his  estate  should  be  equally  divided  between  A.  and  the  children 
of  v.,  and  the  testator  left  surviving  him  two  children  of  V.,  it  was  held 
that  the  distribution  between  A.  and  the  said  children  was  to  \)e  per  eaupita. 


ALDEB  BT  AL.  V8.  BEALL  ET  III.— 11  G.  &  J.  85 

lin,  aDd  Elizabeth  his  wife ;  Joseph  Sherton  and  wife ;  Charles  Sher- 
ton  and  wife ;  Bandolph  B.  I^atimer,  and  Thomas  H.  Latimer,  filed 
their  petition  before  said  Court,  alleging,  that  the  female  petitioners, 
and  B.  B.  and  T.  H.  Latimer  and  Dr.  Latimer,  are  the  children  of 
Ann  Latimer,  and  nieces  and  nephews  of  Philip  J.  Ford,  deceased ; 
that  their  said  *  nncle  made  his  will  on  the  6th  March,  1836 ;    ^  ^^ 
the  Ist  April,  1839,  married,  and  on  the  15th  May  following   *'** 
died,  without  heirs  of  his  body,  or  revoking  said  will,  or  the  same 
being  revoked  by  the  subsequent  birth  of  a  child ;  that  the  legatees 
under  bis  said  will,  have  awarded  to  the  widow  a  right  to  receive 
one-third  of  his  personal  estate,  and  she  has  consented  to  take  the 
same ;  that  by  his  said  will  the  said  deceased  Philip  J.  Ford,  devised 
the  residue  of  his  estate,  real  and  personal,  to  be  equally  divided  be- 
tween the  children  of  his  sister  Ann  Latimer,  and  their  heirs  forever, 
and  children  of  his  sister  Beall  and  their  heirs  forever;  and  they 
show,  that  his  sister  Beall  had  fonr  children,  making  with  your  peti- 
tioners, the  children  of  his  sister  Ann  Latimer,  eleven  legatees ;  that 
the  children  of  Penelope  Beall,  claim  one-half  of  two-thirds  of  said 
estate,  construing  the  said  bequest  as  giving  to  the  children  of  each 
sister  one  moiety  of  his  estate ;  that  commissioners  appointed  by  this 
Court,  have  so  divided  said  estate,  after  an  allowance  of  one-third 
thereof  to  the  widow  of  said  Philip.    Prayer  that  the  return  of  said 
commissioners  be  rejected,  and  that  after  the  widow's  allowance  first 
made,  the  petitioners  niay  each  be  allowed  one-eleventh  part  of  said 
personal  estate,  for  summons,  &c. 

The  will  of  Philip  J.  Ford,  declared,  after  several  charitable  de- 
vises, as  follows : 

*<The  residue  of  my  estate,  real  and  personal,  to  be  equally  divided 
between  the  children  of  my  sister  Ann  Latimer,  and  their  heirs  for- 
ever, and  the  children  of  my  sister  Penelope  Beall,  and  their  heirs 
forever,  with  this  express  understanding,  that  that  portion  of  my 
estate,  real  and  personal,  which  will  fall  to  my  niece  Mary  P.  Small- 
wood,  to  be  entrusted  to  my  executors,  hereinatter  named,  or  if  my 
executors  should  die  before  my  niece  Mary  P.  Smallwood,  then  her 
portion  of  my  estate,  real  and  personal,  to  be  entrusted  to  the  execu- 
tion of  Allison  F.  Beall,  my  nephew,  for  the  exclusive  benefit  of  my 
niece  Mary  P.  Smallwood,  and  her  children  forever.    My  object  is  to 
secore  to  my  niece  Mary  P.  Smallwood,  her  portion  of  my  estate,  real 
and  personal,  during  her  life,  and  at  *  her  death  to  descend  to    g  ^  s 
her  children,  uninjured  and  unimpaired,  and  to  be  equally  di-    ^-^^ 
vided  *  between  them.    When  the  children  of  my  niece,  Mary  P. 
Smallwood,  shall  at  her  death  receive  their  portions  of  my  estate, 
real  and  personal,  then,  and  not  until  then,  shall  the  trust  imposed 
on   my  executors,  &c.  to  guard  the  property  of  my  niece  Mary  P. 
Smallwood,  devised  by  me  to  her,  cease. 

^<  It  is  also  my  will,  that  the  children  of  Doctor  Latimer  shall  have 
the  same  proportion  of  my  estate,  real  and  personal,  as  he,  the  said 
I>octor  Latimer,  my  nephew,  would  be  entitled  to  if  living. 
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'^  And  further,  if  any  of  my  present  heirs-at-law  shoald  die  without 
lawful  children,  in  that  event,  it  is  my  will  that  the  property  devised 
by  me  to  them,  shall  descend  to  my  other  heirs-at-law,  and  their 
children  forever,  to  be  divided  between  them  in  equal  proportions.'^ 

The  will  appointed  the  testator's  nephews,  Allison  F.  Beall  Bind 
Randolph  B.  Latimer,  executors,  &c. 

The  appellees,  the  children  of  Penelope  Beall,  answered  the  peti- 
tion, and  claimed  a  division  of  the  property  into  two  parts,  equally 
between  the  children  of  the  two  sisters  of  the  deceased. 

At  the  trial  of  the  matters  alleged  in  this  petition,  the  appellants 
offered  to  prove  by  a  witness  who  wrote  the  last  will  and  testment  of 
the  deceased,  at  his  instance  and  request,  that  the  testator  requested 
him  so  to  pen  the  clause  in  said  will,  in  which  the  residue  of  bis 
estate,  both  real  and  personal,  is  written,  in  such  a  manner  as  to  de- 
vise the  said  residue  to  the  eleven  children  of  his  sisters  Ann  Lati- 
mer and  Penelope  Beall,  in  equal  proportions,  and  at  the  time  he 
the  witness  wrote  the  said  will,  he  supposed  he  had  done  so,  and  that 
such  was  the  import  and  meaning  of  the  words  used  by  him ;  that 
he  informed  said  Ford,  that  he  had  written  the  said  will  in  the  man- 
ner desired  by  him,  and  that  the  said  Ford  so  understood  the  import 
of  the  said  words  used  therein  when  he  executed  the  said  will.  The 
Court  rejected  this  evidence,  and  the  petitioners  excepted. 
1  «A  '^^^  Orphans'  Court,  [Babnbs,  Matthews  and  Digobs,] 
'-'^^  then  ordered,  that  the  commissioners'  report  made  in  the 
premises,  dividing  the  residue  of  the  said  estate  in  two  equal  por- 
tions between  the  children  of  Ann  Latimer  and  the  children  of  Pen- 
elope Beall,  legatees,  &c.,  be  ratified  and  confirmed. 

From  this  order  and  decree  the  petitioners  appealed  to  this  Court. 

The  appeal  was  argued  before  Buchanan,  C.  J.,  Abgheb,  Cham- 
B£BS,  and  Spenge,  JJ. 

T.  F.  Borne  and  P.  W.  Crain^  for  the  appellants.  The  judgment 
of  the  Orphans'  Court,  affirming  the  return  of  the  commissioners  is 
erroneous. 

1.  Because  it  is  contrary  to  the  intention  of  the  testator,  as  dis- 
played upon  the  face  of  the  will. 

2.  Because  the  whole  will,  taken  together,  shews  that  the  testator 
designed  to  mingle  the  children  into  one  mass,  and  give  them  the 
residue  of  his  estate,  thereby  designating  that  they  were  to  take  jiff 
capita,  and  not  by  families.  8  Ves,  Jr.  607,  608;  1  Merriv.  414;  lb. 
650;  3  Bro.  C.  C.  367;  5  S.  db  Ravel  421;  1  Wash.  Va.  Rep.  14;  13 
Mass.  396;  2  Stark.  Ev.  557,  559,  561;  Ram.  on  TFtZ/*,  32;  11  Law 
Lib.  32;  2  Munf.  234;  2  P.  Wms.  342;  10  Ves.  174;  3  Bro.  C.  C.  68, 
69 ;  lb.  367 ;  Maddox  vs.  The  State,  4  if .  cfc  J.  539. 

3.  Because  the  words  ^'  to  the  children  of  his  sisters^"  Latimer  and 
Beall,  were  mere  descriptio  personarumy  or  specific  designations  of 
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certaiu  individaals,  and  a  new  inheritance  is  grafted  upon  the  chil- 
dren, to  whom  he  directly  and  immediately  gives  the  estate. 

4.  Because  the  context  of  the  will  plainly  indicates  the  intention  of 
the  testator  in  the  residuary  clause,  and  shews  that  he  intended  to 
divide  his  estate  equally  among  all  his  nieces  and  nephews,  without 
reference  to  the  families. 

5.  Because  they  improperly  rejected  the  parol  evidence  of  Lemuel 
Wilmer,  offered  to  explain  the  meaning  of  the  testator. 

J.  M.  &  Causin^  for  the  appellants,  cited  in  snp|)ort  of  the  construc- 
tion of  the  Orphans'  Court — Baddely  vs.  •  LeppingweU^  3  -  ^^ 
Burr.  1533;  5  Mad.  412;  IdVes.  664;  Warden  Leg.  123;  22  1^' 
Law  Lib.115}  1  Roper^  116;  1  Mer.  414;  2  P.  Wms.SSS. 
At  this  term  the  Court  affirmed  the  judgment. 
Ou  the  last  day  of  this  term  the  appellants  applied  to  the  Court 
for  permission  to  re-argue  the  cause,  which  was  granted;  and  J. 
Johnson^  T.  F.  Bowie  and  P.  W.  Crain^  filed  the  following  argu- 
ment— 

Philip  J.  Ford,  by  his  will,  dated  the  6th  March,  1836,  after  mak- 
ing several  pecuniary  bequests,  disposes  of  the  residue  of  his  estate, 
in  the  following  terms : 

^^The  residue  of  my  estate,  real  and  personal,  to  be  equally  divided 
between  the  children  of  my  sister  Ann  Latimer,  and  their  heirs  for- 
ever, and  the  children  of  my  sister  Penelope  Beall,  and  their  heirs 
forever." 

After  the  death  of  the  testator,  and  the  payment  of  his  debts  by 
his  executor,  an  application  was  made  to  the  Court  for  the  distribu- 
tion of  his  personal  estate  among  the  residuary  legatees,  and  it  be- 
came a  question,  whether  it  should  be  divided  |7«r«trip6«  or  j^^oopito. 
This  question  is  an  important  one  to  the  parties,  as  Ann  Latimer  had 
fieven  children,  and  Penelope  Beall  but  four. 

The  Orphans'  Court  decided  that  the  legatees  took  per  stirpes^  and 
that  the  seven  children  of  Ann  Latimer  took  one-half  of  the  per- 
sonal estate,  and  the  four  children  of  Penelope  Beall  the  other  half, 
and  from  this  decision  the  appeal  was  taken. 

It  appears  by  the  answer  of  the  appellee  to  the  petition  filed  by 
the  appellants  in  the  Orphans'  Court  for  the  dii^tribution,  that  Pene-. 
lope  Beall,  one  of  the  sisters  of  the  testator,  is  alive. 

The  counsel  for  the  appellant  would  feel  much  more  confidence  in 
their  ability  to  shew  the  error  of  the  Orphans'  Court,  but  for  the 
circamstance  of  this  case  having  been  once  before  under  the  consid- 
eration of  this  Court,  and  a  judgment  in  accordance  with  that  opin- 
ion having  been  pronounced. 

They  nevertheless  proceed  briefly  to  assign  the  reasons,  and  refer 
to  the  authorities  upon  which  they  rely  for  a  reversal  of  the  judg- 
ment. 

•  1.  The  Court  will  perceive  that  the  legatees  in  this  case  all  ^^c 
aaud  in  equal  degree  of  relationship  to  the  testator.    They   ^^^ 
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are  all  bis  nephews  and  nieces.  It*  then  he  had  died  intestate,  and 
they  had  been  his  next  of  kin,  they  would  hare  taken  per  capita^ 
under  the  English  Statute  of  Distributions,  which  has  been  closely, 
not  to  say  literally,  followed  by  the  Act  of  1798,  ch.  10,  snb-ch.  11. 
That  they  would  so  have  taken,  and  that  each  of  the  eleven  children 
would  have  taken  an  equal  share  of  the  estate,  the  Court  is  referred 
to  2  Williams^  ^irV«,916,  917,930;  IhirantY^.  Presttcood,  1  A<*.4o4; 
Lloyd  vs.  Trench,  2  Vea.  Sr.  215. 

2.  And  in  the  case  of  bequest  to  "relations"  or  '* family"  gener- 
ally, even  without  mentioning  the  proportions  in  which  the  fund  is  to 
be  divided,  if  his  next  of  kin  be  related  to  him  in  equal  degree,  they 
will  take  in  equal  shares,  t.  e.  per  capita,  each  being  entitled  in  his 
own  right  to  an  equal  share.  1  Roper  on  LegacieSy  126 ;  2  Williams^ 
JEx^rSj  930,  note  (o).  The  taking  per  stirpes^  always  presupposes  an 
inequality  of  relationship.  1  Roper^  128, 129.  If  then  there  had  not 
been  (ae  there  is)  in  this  case,  any  words  indicating  the  clear  inten- 
tion of  the  testator,  that  these  legatees  should  take  in  equal  shares, 
still  as  they  all  stand  in  equal  degree  of  relationship  to  bim,  they 
would  be  so  entitled,  and  each  would  take  an  equal  share  of  the  tes- 
tator's property. 

3.  But  independently  of  these  considerations,  such  a  distribution 
is  the  proper  one,  for  reasons  founded  upon  the  obvious  intention  of 
the  testator. 

His  language  is,  that  of  the  residue  of  bis  real  and  personal  estate 
shall  be  equally  divided  between  the  children  of  two  of  his  sisters, 
and  their  heirs  forever. 

Is  that  an  equal  division,  which  gives  to  some  of  these  children 
more  than  to  others  ? 

Accotding  to  the  distribution  directed  by  the  Orphans'  Court,  the 
children  of  Mrs.  Latimer,  of  whom  there  is  seven,  get  but  one-foar- 
teenth  of  the  estate,  while  those  of  Mrs.  Beall,  of  whom  there  are 
but  four,  get  one-eighth.  If  the  testator  had  intended  this,  would  he 
have  used  the  words  "  equally  divided  ?" 

-^  •  But  how  stands  the  matter  upon  authority.  And  in  bring- 

k4V  iug  iQ  ^i^Q  notice  of  the  Court  the  cases  which  the  appellants' 
counsel  consider  as  settling  the  qitestion  in  their  favor,  they  respect- 
fully suggest  that  the  stream  of  authority  runs  all  one  way,  and  that 
not  a  single  opposing  decision  can  be  found.  The  principle  which 
the  appellants  counsel  suppose  to  be  established  beyond  controversy 
is  this,  that  whether  the  legatees  are  related  to  the  testator  in  equal 
degree  or  not,  if  the  testator  has  shown  an  intention  that  they  shall 
take  in  equal  shares,  by  the  use  of  the  terms,  ^'  to  be  equally  di- 
vided," (as  here)  or  by  expressions  of  similar  import,  the  distribution 
will  he  per  capita. 

Thomas  vs.  Hole,  a  leading  case  upon  the  subject,  will  be  found  re- 
ported sufficiently  in  1  Roper ^  92;  1  Roper,  126, 127. 
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The  Court  is  referred  particularly  to  the  following,  as  clear,  deci- 
sive, and  convincing.  Barnes  vs.  Patchj  8  Ves,  607,  608 ;  I>yer  vs. 
Dyer^  1  Merrivallj  414 ;  Butler  vs.  Stratton^  3  Bro,  Ch.  C.  367 ;  Lady 
Lincoln  vs.  Pelham^  10  Ves.  167, 174.  175 ;  McMeilledge  vs.  Oalbraith^ 
8  Serg.  &  BawU,  43 ;  3  Brotcn  Ck.  C.  68,  09 ;  Thomas  vs.  Hole,  Cases 
Temp.  Talb.  251,  and  Maddox  vs.  State,  ^H.iScJ.  539. 

•The  Court  is  also  referred  upon  this  point  to 2  Williams,  ^q^ 
931,  note,  (o) ;  and  731,  note  (1).  And  to  McMeilledge  \^.  Barch  *•"' 
ky,  11  Serg.  &  Bawle,  103,  to  show,  that  the  same  rule  prevails  with 
reference  to  real  estate. 

In  3  Bro.  Ch.  C.  68, 69,  the  Court  say,  that  the  words  "  equally  to 
he  divided,'^  are  the  same  as  ^'  share  and  share  alike." 

There  is  another  view  of  this  subject,  which  is  supposed  to  be  con- 
iilasive. 

It  has  already  been  stated,  that  it  appears  by  the  answer  of  Pen- 
elope Beall,  one  of  the  testator's  sisters,  and  whose  children  are  some 
of  the  legatees,  is  alive. 

Now  she  being  alive,  how  is  it  possible  that  her  children  can  take 
as  her  representatives  f  Could  the  testator  have  intended  that  the 
enjoyment  of  his  bounty  to  her  children  should  be  postponed  until 
her  death?  (when  he  gives  her  nothing,)  and  yet  this  must  be  the 
ease,  if  they  are  made  to  claim  jure  representationis. 

It  is  clear,  therefore,  that  if  they  take  at  all,  they  must  take  in 
their  own  right,  and  per  capita. 

The  Court  will  find  the  force  which  is  given  to  a  similar  circum- 
stance in  the  case  of  Blacker  vs.  Webbj  2  Pr.  Wms.  383,  386,  and 
McMeilledge  vs.  Oalbraithy  8  Serg.  &  Rawle,  43. 

Bot  neither  of  these  families  of  children  take  by  representation. 
They  take  in  their  own  right,  and  as  purchasers. 

No  estate  or  interest  in  the  property  whatever  was  given  to  either 
of  the  parents,  whose  names  were  used  merely  to  identify  the  per- 
Bons  who  were  the  objects  of  the  testator's  bounty. 

In  tracing  title  to  the  real  estate  which  passed  under  this  devise, 
would  it  be  necessary  to  mount  up  to  the  mothers,  or  would  not  the 
inheritable  blood  flow  from  the  children  f 

If  they  take  as  purchasers,  as  we  think  there  can  be  no  doubt, 
then,  all  who  answer  the  description  take  per  capita.  2  Williams, 
931,  note  (o)  5  1  Roper,  69,  70.  This  would  be  the  case,  even  if  the 
words  "  issue  "  or  '*  descendants  "  had  been  used. 

♦  In  the  note  (0)  to  931,  2nd  Williams,  it  is  said,  if  a  bequest 
Ls   made  to  "issue,"  as  purchasers,  or  to  " descendants,"  all    *•** 
those  who  answer  the  description  will  take  per  capita. 

The  same  principle  will  be  found  to  be  asserted  in  the  same  book, 
729 J  and  in  Crossly  vs.  Clare,  Ambler ,  397 ;  3  Swanston,  320,  note  to 
Brandon  and  Brandmi;  and  Butler  vs.  Stratton,  3  Bro.  Ch.  C.  367. 
These  cases  show,  that  if  the  testator  in  the  will  under  consideration, 
DStead  of  the  word  '^  children  "  of  his  two  sisters,  had  used  the  word 
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*<  issue  "  or  ^<  descendants,''  as  descriptive  of  the  persons  to  take,  that 
all  those  who  answer  the  description  will  take  per  capita. 

Ours  however,  is  a  mnch  stronger  case.  Here  the  term  used  is 
<<  children,"  which  is  naturally  a  word  of  purchase,  and  never  con- 
verted into  a  word  of  limitation,  unless  absolutely  necessary  to 
effectuate  the  intention  of  the  testator.  1  Roper ^  69,  70 ;  Bnffar  vs. 
Bradford,  2  AUc.  221. 

This  Dr.  Latimer,  it  appears  from  the  petition,  is  himself  one  of 
IQO  ^^^  children  of  Ann  Latimer,  the  testator's  sister,  and  *the 
'-^'^  only  object  of  that  clause  of  the  will  was,  to  transmit  his 
share  to  his  children,  in  case  of  his  death  before  the  testator. 

Upon  the  whole  it  is  submitted,  that  the  decree  of  the  Orphans* 
Court  should  be  reversed,  and  a  decree  passed,  directing  the  personal 
estate  of  the  testator  to  be  distributed  among  the  legatees  in  equal 
shares. 

J.  M.  S.  Caiisin,  in  reply :  This  case  was  argued  and  decided  by 
the  Court  at  the  June  Term,  1840,  and  it  was  not,  as  the  counsel  for 
the  appellee  is  informed,  until  the  present  term  that  the  motion  for 
re-argument  was  made  by  the  appellant. 

After  the  decision,  the  counsel  for  the  appellee  instructed  his  client 
to  file  in  the  Orphans'  Court  of  Charles  County,  a  copy  of  the  judg- 
ment, of  affirmance,  and  demand  his  share  of  the  property  be- 
queathed; this  the  counsel  is  informed  has  been  done,  and  that  the 
Bealls  have  received  their  portions  of  property  graduated  by  the  de- 
cision of  this  Court  at  the  June  Term,  and  have  given  their  several 
receipts  for  the  same.  Steps  have  also  been  taken  founded  upon  this 
decision  by  the  trustee  of  one  of  the  Latimers,  (heirs  under  the  will) 
to  distribute  his  property,  as  an  insolvent  debtor,  with  a  reference  to 
that  decision.  Whether  the  Latimers  property  has  been  actually  so 
distributed,  the  couusel  for  the  appellee  has  not  been  distinctly  in- 
formed— it  is  probable  that  such  distribution  has  not  been  made. 

The  counsel  for  the  appellee  regards  the  motion  for  a  re-argument 
as  somewhat  in  the  nature  of  an  application  for  a  new  trial;  but  he 
is  not  apprised  that  any  new  arguments  have  been  advanced,  or  new 
anthorities  quoted,  to  prove  an  error  in  the  former  decision  of  the 
Court  of  Appeals.  Under  this  impression  he  considers  the  privilege 
of  re-argument  extended  by  the  Court  to  the  appellants,  as  resulting 
ex  gratia,  rather  than  evincing  any  intervening  doubt  of  the  pro- 
priety of  their  decision.  In  this  view  he  is  compelled  to  repeat  to 
the  Court  the  course  of  argument  originally  pursued  by  him. 
IQQ  "^^^  ^^*^  point  of  the  appellant's  argument  is  erroneous. 
loo  #  jij  supposes  that  if  Ford  had  died  intestate,  the  division  of 
his  property,  as  regards  the  legatees  in  the  will,  would  have  been 
per  capita.  It  is  admitted  that  Penelope  Beall  is  alive,  and  that 
Mrs.  Ann  Latimer  was  dead  at  the  time  of  the  death  of  the  testator. 
In  such  case  had  lie  died  intestate,  it  is  evident  that  Mrs.  Latimer's 
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children  woald  have  only  received  the  mother's  share  of  the  prop- 
erty,— taking  per  stirpes  and  not  per  capita. 

The  second  point  rests  upon  a  case  not  presented  by  the  record,  of 
a  beqnest  to  ^'relations"  and  <^ family"  generally,  and  even  ad- 
mitting the  law  as  therein  stated,  it  affords  no  rule  of  coustructioa 
to  the  present  case. 

It  is  argued  by  the  appellant's  counsel  that  the  '^  language  of  the 
testator"  is  that  the  residue  of  his  real  and  personal  estate  shall  be 
^  equally  divided  between  the  children  of  two  of  his  sisters  and  their 
heirs  forever/' and  from  such  language  the  intention  assumed  by  the 
appellants  is  inferred.  !No  such  language  can  be  found  in  the  will — 
and  the  quotation  destroys  distinctions  and  divisions  in  the  phrase- 
ology of  the  bequest,  which  the  appellee  deems  essential  to  its  proper 
constmction.  But  without  particular  reference  to  the  appellants' 
arguments,  the  appellee  begs  leave  to  state  to  the  Court  upon  what 
grounds  they  claim  the  continued  sanction  of  the  opinion  delivered 
at  the  June  Term. 

Starting  with  the  acknowledged  position,  that  the  rule  of  con- 
struction of  wills  is  '^  the  intention  of  the  testator,"  (that  intention 
violating  no  moral  or  established  legal  principle)  and  that  the 
'^nature  of  the  estate  passed  by  the  will  shall  be  determined  from 
the  face  of  the  will  alone,"  it  is  evident  that  each  will  almost  neces- 
sanly  presents  an  original  case, — since  intention,  which  is  the  rule,^ 
being  only  deducible  from  that  will,  no  other  will  can  in  the  nature 
of  things  supply  that  rule,  and  consequently  other  cases  of  authority 
can  only  be  brought  to  bear  in  establishing  the  proper  construction, 
insomuch  as  such  cases  have  given  a  legal  solemnity  and  technicality 
of  meaning  to  similar  terms  or  expressions  used,  in  the  will  which 
happens  to  be  the  subject  of  adjudication. 

•  In  this  view  of  the  case,  the  authorities  cited  by  the  -  ^  . 
appellants'  counsel,  are  only  formidable  when  they  arise  from  '■^^ 
cases  similar  to  that  now  presented. 

The  counsel  for  the  appellee  respectfully  contends,  that  none  of 
the  cases  cited  are  characterized  by  terms  of  material  import,  such 
as  occur  in  the  will  before  the  Court. 

The  bequest  in  question  is  in  the  following  words : — '^  The  residue 
of  my  estate,  real  and  personal,  to  be  equally  divided  between  the 
children  of  my  sister  Ann  Latimer  and  their  heirs  forever,  and  the 
children  of  my  sister  Penelope  Beall  and  their  heirs  forever." 

The  Court  will  perceive,  that  both  real  and  personal  property  are 
the  subjects  of  this  claim.  Most  of  the  cases  cited  are  confined  to 
bequests  of  personal  property,  overlooking  the  fact,  which  we  deem 
Important,  that  real  estate  was  devised  by  this  will. 

We  do  not  mean  to  contend,  that  the  rule  of  construction  is 
nfi'ected  by  the  fact  of  real  estate  being  devised  in  the  same  clause 
Bvith  a  bequest  of  personal  property,  but  that  in  the  present  case  it 
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forms  a  material  circamstance  from  which  to  dedace  the  intentioD  of 
the  testator. 

The  word  heirs,  in  a  will,  was  formerly  necessary  to  give  eflFect  to 
a  fee-simple  devise  of  real  property;  without  them  or  equivalent 
terms,  the  devise  was  only  for  life,  and  although  by  Statute  of  Maty- 
land  this  necessity  is  removed,  yet  when  the  word  is  used  in  a  will, 
it  must  be  taken  with  reference  to  the  sense  in  which  it  is  generally 
applied. 

It  is  evident,  from  the  terms  as  here  used,  that  the  intention  of 
the  testator  was  to  give  to  the  children  of  Ann  Latimer,  in  the  first 
division  of  the  clause,  a  fee  simple  estate  in  the  land  devised,  and  it 
is  further  apparent,  that  if  the  latter  clause  of  devise  to  the  children 
of  Penelope  Beall  was  erased  from  the  will,  the  intent  would  still  be 
complete  and  perfect.  In  no  case  could  they  take  more  than  a 
moiety,  and  the  clause  of  devise  to  Penelope  BealPs  heirs  is  not 
necessary,  to  designate  either  what  share  Ann  Latimer's  children 
take,  or  what  quantity  of  estate.  The  interests  are  distinct  and  in- 
^  ^-  dependent,  not  *  mingled  or  in  common.  If  the  testator  did 
^^^  not  intend  to  separate  the  interests,  why  disjoin  the  clauses 
under  which  they  take ;  why  not  give  it  generally  to  the  two  classes 
of  children  and  their  heirs  in  common. 

There  is  no  reason  either  in  law  or  the  customary  usage  of  phrase, 
thus  to  divide  the  interests,  unless  it  was  intended,  that  id  fact  they 
should  be  so  distinct  and  separate. 

We  contend,  then,  that  deducing  the  intention  from  the  face  of 
the  will,  it  is  evident  that  the  testator  did  not  contemplate  the  two 
classes  of  children  *'  and  their  heirs  forever,"  common  participators 
in  his  bounty,  but  as  far  as  language  could  convey  his  meaning,  he 
proposed  to  divide  them  into  two  distinct  classes  of  heirs,  to  each  of 
which  was  assigned  its  proportionate  part,  entirely  independent  of  the 
other. 

The  order  of  the  words  used  is  an  important  rule  of  construction  in 
arriving  at  the  intention  of  the  testator,  and  no  words  are  to  be  re- 
jected which  would  aid  the  Court  in  asserting  that  intention.    19 
Vesey^  654. 

Too  much  stress,  it  seems  to  us,  is  laid  upon  the  general  current  of 
authorities  quoted  by  the  appellants'  counsel,  establishing  the  prin- 
ciple as  a  general  rule,  that  the  words  ^'children,"  '^descendants,'^ 
'^  issue,"  designate  a  per  capita  distribution.  The  rule  is  general — 
but  it  Qnly  applies  to  cases  where  its  general  description  is  not  nega- 
tived by  other  terms  of  bequest  indicating  a  different  intention. 
Davenport  vs.  Hamburg^  3  Vesey^  258 ;  Ward  on  Leg.  123 ;  ISth  Law 
Library  ;   Wythe  vs.  Thurlston,  Amb.  555. 

We  contend  in  this  case,  that  the  separation  of  interests  made  by 
the  phraseology  of  the  bequest,  the  moiety  of  estate  or  interest  first 
conveyed  to  one  class  of  legatees,  before  the  other  is  named, — the 
two  classes  being  perfectly  independent  of  aid  from  each  other  to  as- 
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certain  their  respective  interests — all  go  to  control  the  general  mean- 
ing attached  to  the  word  children,  as  used  in  the  authorities  quoted 
by  the  appellants. 

It  is  argued  by  the  appellants,  that  the  Bealls  cannot  take  by  rep- 
resentation, as  their  mother  is  alive.  We  do  not  contend  for  it.  We 
claim  that  the  word  children,  as  here  used,  is  a  *  word  of  pur- 
chase, —  a  designation  of  a  class,  not  as  establishing  relation-  ^  ^^ 
ship — a  term  used  by  the  testator  as  distinguishing  those  whom  he 
meant  to  partake  of  his  bounty, — that  they  do  take  in  their  own 
right  under  the  will,  and  that  this  term  may  be  used  in  the  distinct 
limited  sense  that  we  attach  to  it.  Ward  ofi  Legacies^  18  Law 
Libraryj  123 ;  Pow.  on  DeviseSy  22  Latp  Librarpj  175. 

The  Court  will  perceive,  that  in  nearly  every  case  cited  by  the 
appellants,  a  joint  property  is  in  terms  given,  before  the  division  or 
degrees  of  interests  is  specified.  Thus  in  1  Merivalj  Dyer  vs.  Dyer^ 
414,  cited  by  the  appellants,  the  bequest  is,  '^  to  Edward  North's 
children  and  Ann  Price's  children,"  ^^  to  be  equally  divided  between 
them."  The  interest  first  conveyed  is  joint,  and  the  words  subse- 
quently used  do  not  sever  it. 

Such  will  be  generally  found  to  be  the  terms  of  bequest  in  the 
other  cases  cited — all  clearly  conveying  a  joint  interesi  to  the  parties 
to  take. 

In  the  case  at  bar  no  joint  estate  is  given,  but  each  class  of  chil- 
dren takes  its  share  entire  and  independent  of  the  other.  No  terms 
of  joint  interest  are  used,  either  to  characterize  the  estate  conveyed 
in  the  beqnest,  or  in  the  interests  conferred  by  it. 

The  Court  refused  to  open  the  judgment.        Judgment  affirmed. 


Executors  of  R.  Oliver  vs.  Palmer  and  Hamilton. — June,  1840. 

It  is  for  this  tribunal,  and  not  for  the  inferior  Court,  to  determine  whether, 
in  any  given  case,  an  appeal  lies,  (a) 

Under  the  Act  of  1826,  ch.  200,  section  14,  all  appeals  from  decrees  of  the 
Court  of  Chancery,  shall  be  prosecuted  within  nine  months  from  the 
time  of  making  such  decrees,  unless  it  shall  be  alleged  on  oath  or 
affirmation,  that  such  decree  was  obtained  by  fraud  or  mistake,  (b) 

The  la^w  does  not  require  that  the  fraud  or  mistake  shall  be  proved,  nor  is  it 
a  subject  of  controversy  between  the  parties.  Neither  is  it  necessary  to 
entitle  a  party  to  appeal  under  this  Act  of  Assembly,  after  the  expira- 
tion of  the  nine  months,  that  the  grounds  or  nature  of  the  fraud  or 
mistake  should  be  stated.  If  it  be  alleged  on  oath,  that  the  decree  was 
obtained  by  fraud  or  mistake,  it  is  sufficient  to  warrant  the  appeal  after 


(a)  Approved  in  Keighler  vs.  Savage  Co,  12  Md.  418;  Bank  vs.  McCleUan,  1 
Md.  Cb.  830;  Colvin''s  cc»e,  3  Ihid^  804.  See  Thompson -vs.  McKim^  6  H.  & 
J.  249,  note  (c.) 

(&)  See  Rev.  Code,  Art.  71,  sec.  39;  Rules  9  and  27  of  the  Court  of  Appeals 
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the  nine  months  —and  the  law  being  silent  in  relation  to  the  person  who 
is  to  make  the  oath,  it  may  be  made  by  any  person  having  knowledge 
upon  the  subject,  (c) 

The  appeal  need  not  be  entered  on  the  first  moment  of  the  discovery,  a  jost 
construction  of  the  act  allowing  the  same  time  to  appeal,  after  the  dis- 
covery of  the  fraud  or  mistake,  as  is  given  all  other  persons  under  the 
law.  (d) 

1  Q  A    ^  A  bill  or  petition  may  be  filed  to  vacate  the  enrolment  of  a  decree 
J.«f  9  alleged  to  have  been  obtained  by  surprise,  and  to  let  in  the  de- 

fendant to  answer,  and  from  the  order  of  the  Chancellor  refusing  the 
application  in  either  form,  an  appeal  may  be  taken  to  this  Court,  (e) 

The  Act  of  1820,  ch.  161,  gives  to  the  party  not  appearing,  or  appearing  and 
not  answering,  the  right  before  final  decree,  under  circumstances,  to 
file  his  answer;  but  the  Legislature  did  not  design  to  say,  that  no  case 
could  be  presented  in  which  the  party  would  be  let  in  to  answer  after 
decree. 


(c)  Cited  in  Contee  vs.  Pratt,  9  Md.  78. 

(d)  Approved  in  Hitch  vs.  Ferity,  6  Md.  224;  Edwards  vs.  Bruce,  8  Md. 
894:  Johnson  vs.  Robertson,  81  Md.  485;  Redman  vs.  Chance,  32  Md.  58;  Ash- 
ton  vs.  Ashton,  85  Md.  502.  Cited  in  Bank  vs.  Eccleston^  48  Md.  156.  See 
HoUingsworth  vs.  McDonald,  2  H.  &  J.  199-201,  note;  Rule  9  of  the  Court  of 
Appeals.  Under  Equity  Rule  50,  all  final  decrees,  and  orders  in  the  nature 
of  final  decrees,  shall  be  considered  as  enrolled  from  and  after  the  expiration 
of  thirty  days  from  the  date  of  the  same.  In  Bank  vs.  Ecdeston.  supra,  it 
was  held,  Ist.  That  where  a  decree  has  been  passed  by  default,  without  a 
hearing  upon  the  merits,  equity  has  power,  in  the  exercise  of  a  sound  dis- 
cretion, to  vacate  the  enrolment,  upon  petition,  in  order  to  let  in  a  meri- 
torious defence.  2nd.  That  the  application  should  not  be  denied  because 
the  petitioner  had  not  filed  his  petition  within  two  months  after  knowledge 
of  the  decree,  in  analogy  to  the  9th  Rule  respecting  appeals,  for,  though  it 
is  true  that  in  some  cases  Courts  of  equity  have  adopted  by  analogy  statu- 
tory limitations  of  time  with  respect  to  the  assertion  of  certain  -rights,  and 
particularly  the  right  of  appeal  after  the  discovery  of  fraud  or  mistake, 
where  the  statute  is  silent  as  to  the  time  within  which  appeals  in  such  cases 
may  be  taken,  yet  it  has  not  been  decided  tliat  it  is  absolutely  imperative 
upon  the  Courts  to  adopt  such  limitations  in  every  case  and  with  respect  to 
every  right. 

(e)  Cited  as  to  the  right  of  appeal,  in  Lippy  vs.  Masonheimer,  9  Md.  315; 
Green  vs.  Hamilton,  16  Md.  829.  Cited,  as  to  proceeding  by  bill  or  petition, 
in  Marbury  vs.  Stonestreet,  1  Md.  156;  Thruston  vs.  Devecmon,  30  Md.  217; 
Trayhem  vs.  Bank,  57  Md.  598;  Barry  vs.  Barry,  1  Md.  Ch.  28;  Stewart  vs. 
Beard,  3  Ibid,  228.  In  Thruston  vs.  Devecmon,  the  Court  said:  ''The  case 
of  Oliver  vs.  Palmer  has  been  relied  on  as  justifying  the  proceeding  by  peti- 
tion. In  that  case,  proceeding  had  taken  place  under  the  Act  of  18^,  c. 
161,  of  an  ea;  parte  character,  and  after  the  decree  was  enrolled  a  petition 
was  filed  to  vacate  the  enrolment  upon  the  ground  of  surprise,  and  asking 
to  be  let  in  to  answer  to  the  merits.  The  Court  of  Appeals  held  that  the 
party  applying  could  be  relieved  on  petition.  That  case,  however,  belongs 
to  a  class  forming  an  exception  to  the  general  rule,  and  can  have  no  appli- 
cation to  a  case  like  the  one  before  us.  There  was  no  allegation  of  fraud, 
and  the  sole  ground  was  the  surprise  to  the  defendant  in  obtaining  the 
decree.  'Had,'  said  the  Court,  'the  design  been  to  set  aside  the  decree  for 
fraud,  the  remedy  would  clearly  have  been  by  bill  of  review,  and  not  hy 
petition*  ^    In  the  case  before  us,  the  ground  for  modifying  and  revising  the 
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Appeal,  from  the  Court  of  Chancery.    Motion  to  dismiss  the 
appeal  by  the  appellees.    The  bill  in  this  cause  was  originally  filed 
in  Baltimore  County  Court,  as  a  Court  of  equity,  on  the  9th  August, 
1837,  by  the  appellee,  against  the  appellants.    Its  object  was  to  re- 
cover payment  of  an  order  of  the  18th  June,  1821,  of  Lemuel  Taylor 
on  Bobert  and  John  Oliver,  in  favor  of  the  appellees,  under  the  cir- 
^  camstances  alleged  in  the  pleadings.    The  defendants  were  returned 
sammoned  to  the  September  Term,  1837,  of  that  Court;  and  not 
appearing,  the  complainants,  on  the  15th  November,  1838,  obtained 
a  decree,  declaring  that  they  were  entitled  to  some  relief,  and  an 
order  for  a  commission  to  take  proof  in  support  of  the  allegations  of 
the  bill.    A  commission  was  issued — proof  taken  and  returned  on  the 
2dth  December,  1838 ;  on  the  same  day,  at  the  suggestion  of  the  com- 
plainants, the  cause  was  removed  from  Baltimore  County  Court  to 
the  Court  of  Chancery.    On  the  8th  January,  1839,  the  Chancery 
Court  referred  the  cause  to  the  auditor  of  that  Court,  who  on  the  25tli 
of  the  same  month,  reported  various  accounts  to  the  Court,  one 
awarding  the  complainants  the  sum  of  $17,578.33.    To  this  account 
the  complainants  excepted.    But  on  the  8th  February,  1839,  the 
Gbancellor  [Blaitd,]  overruled  the  exceptions ;  ratified  it  and  decreed, 
that  the  appellants  should  pay  the  sum  above  mentioned,  or  bring 
the  same  into  Court,  &c.    Nothing  further  appears  to  have  been 
done  in  the  cause,  until  the  23rd  November,  1839,  when  the  defend- 
ants filed  their  petition,  alleging  a  variety  of  facts,  praying  that  the 
enrolment  of  the  final  decree  of  the  8th  February,  1839,  might  be 
opened;  that  they  might  be  allowed  to  file  their  answer  to  the  origi- 
nal bill ;  and  that  such  further  proceedings  might  be  had,  as  may  be 
•  necessary  to  insure  a  trial  of  the  merits  of  the  cause,  and  for 
other  relief.    This  petition  was  answered  by  the  appellees,    *«*«^ 
accompanied  with  various  exhibits  and  depositions.    On  the  17th 
March,  1840,  the  Chancellor,  upon  petition  of  the  appellants,  ordered 
their  petition  and  answer  to  stand  for  hearing,  on  the  24th  April, 
1840,  and  gave  the  parties  the  usual  leave  to  take  proof.    This  peti- 
tion, &c.,  coming  on  to  be  heard,  on  the  7th  May,  1840,  was  dis- 
missed by  the  ChancelUor  with  all  proceedings  under  it,  he  being  of 
opiniOD,  that  on  the  23rd  November,  1839,  when  the  application  was 
made,  the  decree  could  not  be  opened  on  a  mere  petition  for  that 
purpose ;  but  waiving  of  all  objection  to  the  form  of  proceeding  by 
petition,  no  sufficient  cause  had  been  shown  for  opening  or  vacating 
'',be  record  of  the  decree  of  the  8th  February,  1839. 

On  the  19th  May,  1840,  the  appellants  filed  the  following  petition — 
Vo  the  Honorable  Theodobick  Blaijd, 

Chancellor  of  the  State  of  Maryland  : 
The   petition  of  Robert  M.  Gibbs,  Charles  Oliver  and  Thomas 
>IiTer9  the  defendants  in  this  cause,  that  by  a  decree  passed  in  the 

rder  is  the  alleged  fraud  and  malpractice  of  the  appellee;  so  that,  accord- 
ig  to  the  case  relied  on,  the  remedy  is  not  by  petition,  but  by  bill  only.  ^' 
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cause  on  the  8th  day  of  February,  1839,  they  were  reqaire<l  to  pay 
unto  the  complainants  the  sum,  &c. ;  that  the  said  decree  was  ob- 
tained in  the  cause  by  mistake,  which  was  not  discovered  by  year 
petitioners,  until  after  the  time  appointed  for  regularly  taking  an 
appeal  therefrom,  as  they  will  be  prepared  to  show,  according  to 
the  form  of  the  Act  of  Assembly ;  they  therefore  pray,  that  they 
might  be  permitted  now  to  appeal  from  said  decree  to  the  Court  of 
Appeals,  &c. 

To  this  petition  were  annexed  the  depositions  of  Jonathan  Mere- 
dith, Esq.,  one  of  the  solicitors  of  the  defendants,  and  of  Thomas 
Oliver,  that  the  decree  within  mentioned  was  obtained  through  mis- 
take. 

A  prayer  for  an  appeal  was  also  entered  upon  the  record ;  and  the 
defendants  by  their  solicitor,  filed  an  order  directed  to  the  Register 
of  the  Court,  to  enter  an  appeal  on  behalf  of  the  defendants,  firom 
^  ^^  the  final  decree  in  this  cause,  and  also  *  from  the  order  whereby 
**^  the  defendants  petition  to  open  the  enrolment  of  the  decree  is 
dismissed. 

At  this  term  t^he  appellees  moved  to  dismiss  the  appeal,  as  well 
from  the  final  decree  of  the  8th  February,  1839,  as  from  the  order  of 
the  7th  May,  1840. 

The  motion  was  argued  before  Stephen,  Aboheb,  Chambsbs, 
and  Spenge,  JJ. 
Nicols^  Dulany  and  W,  Schley^  for  the  appellees. 
Alexander  J  McMahon,  and  B,  Johnson^  for  the  appellants. 

Abgheb,  J.  delivered  the  opinion  of  the  Court.  Two  appeals 
have  been  taken  in  this  case,  one  from  the  final  decree  of  8th  Feb- 
ruary, 1839,  and  the  other  from  the  Chancellor's  order  of  7th  May, 
1840,  dismissing  the  petition  of  the  appellants  filed  on  the  23d  No- 
vember, 1839,  which  appeals  were  entered  on  the  19th  May,  1840. 

Motions  have  been  made  to  dismiss  these  appeals.    The  appeal 

from  the  final  decree,  it  is  insisted,  is  made  at  too  late  a  period,  and 

that  no  appeal  will  lie  from  the  order  dismissing  •  the  appel- 

**•*  lants'  petition,  for  reasons  which  will  be  hereafter  adverted  to. 

First,  as  to  the  final  decree.  By  the  Act  of  1826,  ch.  200,  sec.  14, 
all  appeals  from  decrees  of  the  Court  of  Chancery,  shall  be  prose- 
cuted within  nine  months  from  the  time  of  making  such  decrees  and 
not  afterwards.  '^  unless  it  shall  be  alleged  on  oath  or  affirmation, 
that  such  decree  was  obtained  by  fraud  or  mistake."  This  appeal 
having  been  taken  more  than  nine  months  after  the  decree,  the 
question  has  l)een  raised,  whether  under  this  clause  of  the  Act,  the 
appellants  are  now  properly  in  this  Court  to  prosecute  their  appeal. 

On  the  19th  May,  1840,  the  appellants  filed  in  Chancery  a  petition 
alleging  that  the  decree  was  obtained  by  mistake,  which  was  accora- 
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by  the  affidavits  of  Jonathan  Meredith,  Esq.,  and  Thomas 
Oliver,  one  of  the  appellants,  that  the  decree  was  obtained  through 
mistake.  An  appeal  bond  was  taken  in  the  usual  form,  and  ap- 
proved by  the  Chancellor. 

These  affidavits  are  alleged  to  be  insufficient  to  enable  the  appel- 
lants to  prosecute  their  appeal,  because  they  are  but  assertions  of 
the  parties'  opinion  and  conclusion,  upon  a  state  of  the  case  not 
disclosed,  and  without  any  explanation  of  the  grounds  upon  which 
snch  opinion  and  conclusion  were  founded,  without  any  specification 
of  the  supposed  mistake,  and  without  even  a  suggestion  of  the  ua- 
tare  of  such  supposed  mistake,  or  its  probable  effect  in  the  cause, 
and  they  are  further  contended  to  be  insufficient,  because  only  one 
of  the  parties  has  made  the  affidavit. 

It  is  for  this  tribunal,  and  not  for  the  inferior  Oourt  to  determine, 
whether  in  any  given  case  an  appeal  lies ;  and  it  is  therefore  a  ques- 
tion entirely  proper  for  the  consideration  of  this  Court,  whether  the 
affidavits  filed  in  this  case  give  the  parties  a  right  of  appeal. 
Thompson  vs.  MoKinij  6  H.  d;  J.  302. 

The  Act  of  Assembly  is  so  worded  as  to  leave  no  doubt  on  our 
minds  as  to  its  true  construction.    The  appeal  is  to  be  allowed  after 
nine  months,  provided  it  is  alleged  on  oath  that  it  was  obtained 
through  fraud  or  mistake.    The  Act  does  not  *  say,  provided   ^mm 
it  be  proved,  but  provided  it  be  alleged,  and  the  mode  of  es-   *^^ 
tablishing  the  allegation,  is  by  an  oath.    The  right  exists  upon  the 
allegation  and  oath,  »nd  is  not  a  subject-matter  of  controversy  be- 
tween the  parties,  unless  we  do  violence  to  the  Act  of  Assembly;  for 
if  the  oath  is  to  be  controverted  and  denied,  and  so  disallowed,  the 
allegation  and  oath  are  discarded,  which  the  Legislature  say,  shall 
entitle  the  party  to  an  appeal.    Appeals  are  thus  limited  and  re- 
stricted, unless  there  is  an  allegation  and  oath  of  fraud  or  mistake. 
The  abuse  from  such  an  exemption  was  supposed  to  be  found  in  the 
requirement  of  an  oath,  that  the  mistake  or  fraud  existed.    The 
abuses  anticipated  to  arise  from  this  construction  of  the  law  will 
most  probably  be  found  to  be  imaginary.    After  the  lapse  of  twenty- 
four  years  since  the  passage  of  the  law,  this  is  the  first  case  where 
any  party  has  sought  at  our  hands  the  benefit  of  the  law. 

Several  Acts  of  Assembly  have  been  passed,  which  in  their  re- 
ceived construction  have  aided  us  in  the  interpretation  which  we 
have  placed  on  the  clause  of  the  Act  under  consideration.  By  the 
Act  of  1804,  ch.  55,  sec.  2  and  3,  civil  causes  are  authorized  to  be  re- 
moved by  suggestion  in  writing,  by  either  of  the  parties  thereto, 
supported  by  affidavit  or  other  proper  evidence,  that  a  fair  and  im- 
partial trial  cannot  be  had  in  the  county  where  such  actions  are  de- 
pending ;  and  in  criminal  prosecutions,  the  party  presented  or  in- 
dicted, might  remove  upon  suggestion  without  an  oath,  until  by  the 
Act  of  1805,  ch.  65,  sec.  49,  an  oath  was  required.    The  effect  of 

7  11  a.  &  J. 
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these  provisions  was  to  change  the  jurisdiction,  and  the  ground  upon 
which  the  change  was  to  be  made,  was,  '^  that  a  fair  and  impartial 
trial  could  not  be  had  in  the  county  where  the  suggestion  was  made,'' 
yet  no  other  evidence  has  ever  been  required  of  this  fact,  than  the 
oath  of  the  party.  No  counter  proof  is  admitted,  the  oath  of  the 
party  being  sufficient  to  establish  the  fact,  that  a  fair  and  impartial 
trial  could  not  be  had,  and  even  the  suggestion  without  oath  wa» 
sufficient  in  criminal  prosecutions,  until  modified  by  the  Ace  of  1805, 
ch.  65,  sec.  49.  By  the  Act  of  1804,  ch.  55,  sec.  4,  the  Attorney-Gen- 
era!  may  *  remove  by  suggestion  in  writing.  It  has  never 
^^^  been  the  practice  where  such  suggestion  has  been  made,  to 
require  any  proof  whatever,  that  a  fair  and  impartial  trial  could  not 
be  had ;  but  the  suggestion  has  been  taken  as  a  compliance  with  the 
requisitions  of  the  law,  and  the  fact  whether  a  fifiir  and  impartial 
trial  could  be  had  in  the  county  where  the  suggestion  has  been  made 
has  never  been  permitted  to  be  controverted;  but  the  suggestion  on 
oath  in  the  one  case,  and  the  suggestion  alone  in  the  other,  have 
been  always  considered  as  conclusive.  It  may  be  further  observed, 
that  where  the  oath  of  the  party  per  se^  is  not  to  operate,  the  Legis- 
lature have  expressly  so  declared,  and  have  pointed  out  the  mode  of 
contesting  it,  as  will  be  seen  by  reference  to  the  Act  of  1787,  ch.  9, 
sec.  2  and  3. 

In  various  laws,  the  Legislature  have  required  proof  to  be  taken  as 
a  foundation  for  the  Court's  proceedings,  as  in  the  Act  in  relation  to 
attachments  of  1715,  and  the  Act  of  1786,  ch.  33,  in  relation  to  the 
marking  and  bounding  of  lands.  In  other  laws,  they  declare  the 
oath  of  the  party  shall  be  the  foundation  of  the  proceedings,  as  in 
the  Act  of  1795,  ch.  5.  We  apprehend,  that  in  the  case  before  us, 
the  Legislature  has  pointed  out  the  mode  of  proof,  by  declaring  that 
on  oath  of  fraud  or  mistake,  an  appeal  would  lie,  and  ha\dng  so  done 
we  are  of  course  bound  to  concede  the  right. 

It  must  be  remarked,  that  the  law  does  not  say  by  whom  the  oath 
shall  be  taken.  The  appellees  insist  it  must  be  made  by  the  parties; 
that  where  there  is  more  than  one  party,  it  must  be  made  by  all  the 
parties,  who  desire  to  prosecute  their  appeal.  We  think,  that  as 
the  law  is  silent  in  relation  to  the  person  who  is  to  make  the  oath,  it 
may  be  made  by  any  person  having  knowledge  of  the  fraud  or  mis- 
take. It  would  have  been  unwise  to  have  confined  it  to  the  parties, 
because  by  so  doing,  in  many  cases  the  design  of  giving  an  appeal 
would  have  been  defeated.  Mistakes  may  be  committed,  or  fraud 
exist,  not  known  to  the  parties,  but  known  to  other  persons.  Nor 
do  we  consider  that  all  the  parties  should  make  oath,  for  one  of  the 
parties  alone  may  be  conversant  of  the  mistake  or  fraud. 

*It  is  again  urged,  that  if  the  allegation  and  affidavit  are 
'■^*^  sufficient,  still  the  appeal  is  taken  at  too  late  a  period,  being 
nearly  six  months  after  the  decree  was  brought  to  the  knowledge  of 
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the  appellants.  But  in  oar  apprehension,  there  has  been  no  want  of 
diligence  in  prosecuting  the  appeal,  after  a  knowledge  of  the  exist- 
ence of  the  decree.  In  the  case  of  alleged  fraud  or  mistake,  there  is 
DO  positive  limitation  in  the  Act  as  to  the  time  when  the  appeal 
shall  be  taken,  and  nothing  would  justify  this  Court  in  so  limiting 
this  right,  that  persons  intended  to  be  benefited  by  it,  should  on 
the  first  moment  of  the  discovery  of  fraud  or  mistake,  resort  to  bis 
appeal.  A  just  construction  of  the  Act  would  allow  him  the  same 
time  to  appeal,  after  the  discovery  of  the  fraud  or  mistake,  that  all 
other  persons  had  under  the  Act.  In  this  view  of  the  case,  the  ap- 
peal has  not  been  delayed  unreasonably. 

The  next  question  presented,  is  on  the  right  of  appeal  from  the 
order  of  the  Chancellor  dismissing  the  appellant's  petition,  praying 
QDder  the  circumstances  therein  stated  that  the  enrolment  of  the 
decree  of  8th  February,  1839,  might  be  vacated;  that  the  appellee 
upon  terms  might  be  let  in  to  answer,  and  for  such  relief  as  the  case 
might  require. 

Upon  the  merits  of  this  appeal,  or  whether  the  Chancellor  did 
right  or  wrong  in  dismissing  the  petition  on  the  present  motion,  we 
are  not  called  upon  to  determine. 

The  only  question  we  have  to  decide  is,  whether  an  appeal  lies 
from  the  decision  of  the  Chancellor,  dismissing  the  petition. 

There  was  an  interlocutory  decree  under  the  Act  of  1820,  in  con- 
sequence of  the  failure  of  the  appellants  to  appear  and  answer ;  a 
commission  ex  parte  issued,  testimony  was  taken,  and  a  final  decree 
passed. 

The  appellants  sought  by  petition  to  open  the  enrolment  of  decree, 
and  in  effect  to  vacate  the  decree ;  so  that  they  might  be  permitted 
to  answer  and  disclose  the  merits  of  their  case.    The  decree  having 
been  duly  enrolled,  became  a  record  of  the  Court,  and  bound  the 
rights  of  the  appellant,  and  the  refusal  of  the  Chancellor  to  vacate 
the  enrolment  and  decree^  *and  to  let  in  the  merits  on  a   ^^^ 
proper  case  made,  as  much  afifected  the  rights  of  the  appel-   ^^  « 
lant,  as  a  decree  opening  the  enrolment,  and  vacating  the  decree 
would  have  afiected  the  rights  of  the  appellees.    And  in  the  latter 
case,  an  appeal  has  been  entertained  by  this  Court.    The  action  of 
the  Chancellor,  it  has  been  determined  by  this  Court,  in  such  cases, 
is  t4)  be  regulated  by  a  sound  discretion,  but  unless  he  exercises  that 
discretion  according  to  law,  this  Court  has  determined  in  Scott  vs. 
JBurch^  1  O,  dt  J.  393,  that  an  appeal  will  lie  from  his  decision,  and 
in  that  case  reversed  the  Chancellor's  decree.    In  4  Bro.  Par.  CaseSj 
456,  an  appeal  was  held  to  lie  from  an  order  retiising  after  the  enrol- 
ment of  a  decree,  to  set  aside  the  process  of  contempt,  and  a  decree 
obtained  on  a  sequestration,  and  to  receive  the  answer  of  the  defend- 
ant.    The  House  of  Lords  entertained  the  appeal,  and  decreed  that 
the  sequestration  should  be  discharged,  the  enrolment  of  the  decree 
vacated,  and  the  decree  set  aside.    In  this  case  it  was  argued  on  ap- 
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peal,  a8  it  has  been  here,  that  the  proper  remedy  of  the  party  was 
by  bill  of  review,  but  the  resalt  proved  that  the  argument  was  not 
maintained. 

It  is  said  this  is  a  decree  upon  the  merits,  and  that  no  case  can  be 
found  in  the  English  books,  where  the  enrolment  of  a  decree  has 
been  vacated,  and  the  decree  haa  been  set  aside,  except  by  bill.  In 
the  case  in  4  Bro.  Par.  Ca.  546,  the  defendant  was  in  contempt  for 
not  answering,  and  the  bill  was  taken  pro  confesso.  In  the  case  now 
before  the  Court,  the  appellants  had  never  appeared,  and  instead  of 
the  bill  being  taken  pro  confessoj  there  was  evidence  taken  ex  parte^ 
and  a  decree  was  passed.  In  neither  case  were  the  merits  of  the 
defendant's  case  developed.  In  each,  the  object  and  design  would 
be  the  same,  to  get  rid  of  the  decree,  that  defendant's  defence  to  the 
merits  might  be  let  in.  In  point  of  principle,  it  seems  to  us  difficult 
to  distinguish  the  cases.  Technically  it  may  be  true,  that  in  the  one 
case,  the  decree  would  be  on  the  merits,  and  the  other  not ;  but  in 
point  of  fact,  in  neither  case,  would  the  decision  be  on  the  merits  of 
the  defendant's  case,  not  having  filed  his  answer,  or  taken  his  testi- 

^^  mony.  ♦  This  being  a  proceeding  under  our  Act  of  Assembly, 
'■^^  there  are  no  cases  in  the  English  books  precisely  like  it,  but 
the  cases  which  bear  the  strongest  affinity  to  it,  are  the  cases  of 
decrees  pro  oonfesso. 

Had  the  design  been  to  set  aside  the  decree  for  fraud,  the  remedy 
would  clearly  have  been  by  bill  of  re\iew,  and  not  by  petition,  and 
in  such  a  case,  had  the  relief  been  sought  by  a  wrong  mode  of  pro- 
ceeding, the  decision  of  the  Chancellor  would  have  settled  no  right; 
and  an  appeal  would  not  have  laid  to  this  Court.  But  with  the 
precedent  before  us,  we  cannot  say  that  an  original  bill  was  neces- 
sary, nor  do  we  perceive,  that  a  bill  of  review  could  have  been  sus- 
tained. Fraud  in  the  obtention  of  the  decree  is  not  alleged.  The 
concealment  alleged  is  subsequent  to  the  decree,  and  even  subse- 
quent to  the  enrolment.  No  error  is  alleged  apparent  in  the  body  of 
the  decree,  nor  is  there  any  discovery  averred  of  new  matter,  which 
would  constitute  properly  the  ground  work  of  a  bill  of  review. 

If  it  be  said,  that  the  decree  having  been  enrolled,  an  original  bill 
although  not  technically  a  bill  of  review,  should  have  been  filed  to 
vacate  it,  the  answer  we  think,  will  be  found  in  the  fact,  that  bills 
have  not  always  been  resorted  to  for  such  a  purpose.  Thus  in  4 
Bro.  Par.  Cos.  546,  and  in  1  John.  Ch.  541,  and  in  3  John.  Ch.  C.  424. 
In  the  two  latter  cases,  it  would  appear  as  though  the  decrees  were 
enrolled,  yet  petitions  were  filed  to  vacate  the  decrees,  and  let  in  the 
answers.  So  in  John.  Ch.  201,  a  petition  to  vacate  a  decree  for  sur- 
prise or  irregularity,  is  considered  the  proper  course;  but  it  is  not 
certain  in  that  case,  whether  the  decree  was  enrolled.  Again,  there 
are  other  cases  in  which  bills  have  been  filed,  as  in  1  O.  it  J.  393. 
From  these  cases  we  are  led  to  the  conclusion,  that  the  appellants 
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ve    proceeded  for  the  alleged  surprise,  either  by  bill  or 

Imitted,  that  an  appeal  will  not,  in  general,  lie  from  an 
sing  to  re-hear.  2  Wend.  226.  Bat  this  is  an  application 
the  enrolment  of  a  decree ;  to  set  aside  the'  decree,  and  to 
answer,  and  the  merits  of  the  case  on  •  the  part  of  -  .  ^ 
dants  below,  who  never  appeared,  and  therefore  an  *^^ 
y  different  application  from  that  of  a  re-hearing  simply. 
:t  of  1820,  ch.  161,  gives  to  the  party  not  appearing,  or  ap- 
>nd  not  answering,  the  right  before  final  decree,  under  cir- 
es,  to  file  his  answer.  But  it  was  not  the  design  of  the 
ire  to  sa3",  that  there  could  be  no  case  presented  in  which  it 
competent  for  the  party  after  decree,  to  be  let  in  to  answer, 
gn  of  the  Act  was  certainly  to  expedite  Chancery  suits, 
ey  were  protracted  by  the  negligence  of  one  of  the  parties ; 
1  not  design,  to  give  one  party  advantage  over  the  other, 
il  cases  to  make  the  decree  conclusive  in  the  cause,  although 
re  to  appear  Or  to  answer,  was  not  the  result  of  negligence, 
i  it  might  have  proceeded  from  a  providential  cause,  as  the 
of  the  party.  Whenever  the  defendant  shall  be  enabled  to 
such  a  case,  he  would  have  a  right  to  be  let  in  to  develop 
its  of  his  case;  and  a  refusal  of  the  Court  below  to  permit 
lo  so,  would  in  our  opinion  be  error.  Whether  the  appellants 
ide  such  a  case  as  would  entitle  him  to  come  in,  it  is  not 
m  this  appeal  that  we  should  say.  The  motions  to  dismiss 
eals  taken  in  this  case  are  overruled.        Motions  overruled. 
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a  contract  consists  of  several  distinct  and  separate  stipulations  on 
one  side,  and  a  legal  consideration  is  stated  on  the  other,  it  must  be 
sidered  that  the  entire  contract  was  in  the  contemplation  of  the  par- 

in  each  particular  stipulation,  and  formed  one  of  the  inducements 
refer,  and  no  one  stipulation  can  be  supposed  to  result  from,  or  corn- 
sate  for  the  consideration,  or  any  portion  of  it,  exclusive  of  other 
lulations,  unless  the  parties  have  expressly  so  declared. 
is  will  be  the  case,  whether  the  consideration  be  a  sum  of  money,  to 
paid  in  gross,  or  a  specific  act  to  be  performed,  or  several  xiayments 
money,  or  several  acts  to  be  performed. 

of  equity  in  Maryland  will  enforce  contracts  relating  to  land  not 
khin  the  State,  by  proceeding  against  the  person  of  the  contracting 
rty.  (a) 

PPEAL  from  the  equity  side  of  Frederick  County  Court. 

le  22nd  October,  1836,  George  Fringer  filed   his  bill,   '^^ 

Dited  in  Keyser  vs.  Rice,  47  Md.  211.  See  WhUe  vs.  White,  7  G.  &  J. 
Vorthington  vs.  Lee,  61  Md.  542. 
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alleging,  that  on  the  15th  September,  1828,  he  entered  into  an  article 
of  agreement  with  the  appellant,  for  a  tract  of  land,  which  said 
agreement  was  exhibited  with  the  bill ;  that  he  entered  upon,  and 
took  possession  of  the  said  tract ;  that  he  built  a  house  thereon,  as 
therein  required ;  paid  the  taxes  to  the  present  day,  and  in  all  re- 
spects complied  with  his  part  of  the  contract;  that  being  desirous 
to  purchase  said  land  according  to  the  terms  specified  in  the  agree- 
ment, and  receive  his  deed  therefor  from  the  appellant  for  the  price 
of  $600,  he  did,  prior  to  the  institution  of  this  suit,  make  a  tender  of 
said  $600  to  said  appellant  by  his  agent,  which  he  refused  to  receive, 
or  to  comply  with  his  said  agreement.  Prayer  for  specific  per- 
formance, and  for  a  deed  in  fee  simple  upon  payment  of  said  sum,  &c. 

The  contract  referred  to  in  the  bill  recited,  that  "  whereas,  the 
said  Micajah  Stansbury  holds  a  half  section  of  land,  lying  in  Rich- 
land County  in  the  State  of  Ohio,  and  adjoining  the  land  of  John 
Singery,  the  said  M.  S.  agrees,  that  the  said  George  Fringer  may  go 
and  enter  on  said  lands,  and  enjoy  the  same  for  the  term  of  twelve 
years,  for  the  following  consideration,  that  is  to  say — ^he  the  said 
George  Fringer,  agrees  to  build  a  house  on  said  land,  and  pay  the 
taxes  for  said  land,  during  the  said  term  of  rent,  and  the  said  M.  S. 
agrees  to  and  with  the  said  G.  F.,  should  the  said  G.  F.  think  proper 
to  purchase  said  land,  any  time  within  the  said  term  of  rent,  the  said 
G.  F.  is  to  pay  him  the  said  M.  S.  the  sum  of  $600  for  said  land,  and 
in  that  case  the  said  M.  S.  agrees  to  make  said  G.  F.  a  good  and 
sufficient  deed  for  said  land ;  for  the  true  and  faithful  performance  of 
the  foregoing  covenants  and  agreements,  the  said  parties  do  hereby 
respectively  bind  themselves,  &c.;  each  to  the  other,  &c.,  in  the  sam 
of  $1,000,  current  money.    Witness  their  hands  and  seals,  &c.'' 

Micajah  Stansbury  demurred  to  this  bill,  and  for  cause  of  demurrer 
saith,  that  it  appears  by  the  complainant's  own  shewing  by  his  said 
bill  of  complaint,  that  he  is  not  entitled  to  the  discovery  or  relief 
prayed  by  his  said  bill.    Therefore,  &c. 

•  At  February  Term,  1839,  the  County  Court  [John  Bttc- 
*^'  HANAN,  C.  J.,  Sheivee  and  T.  Buchanan,  A.  J.]  overraled 
the  demurrer  with  costs,  and  decreed  that  upon  the  payment  by  the 
complainant,  or  tender  of  payment  to  the  defendant,  or  depositing 
in  the  Frederick  County  Bank  in  Frederick  County,  for  the  use  of 
the  defendant,  subject  to  the  order  of  this  Court,  within  ninety  days 
from  the  date  .of  this  decree,  the  sum  of  six  hundred  dollars  current 
money,  that  then  the  said  M.  S.  shall  execute  and  acknowledge  id 
due  form  of  law,  a  deed  in  fee  simple,  conveying  the  said  land  (de- 
scribing it,)  mentioned  in  the  agreement  of  loth  September,  1828. 

The  said  Micajah  Stansbury  appealed  to  this  Court  from  that  de- 
cree. 

The  cause  was  argued  before  Arohee,  Chambees,  and  Spencb, 
JJ. 
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T,  C.  Worihingtarij  for  the  appellant  contended,  that  the  agreement 
upon  wliich  the  bill  was  founded,  is  not  binding  on  both  parties;  and 
is  therefore  not  such  an  agreement  as  a  Court  of  equity  will  specifl- 
callj  enforce.  It  was  divisible  into  parts;  wanted  mutuality;  Frin- 
ger  was  Dot  bound.  Canal  Company  ts.  Railroad  Company^  4  0.  & 
e/.  129, 130;  2  Vernon,  415;  3  Term  Rep.  663;  1  Scho.  dt  Lef.  13;  1 
Md.  Ch.  424;  2  Fow.  Con.  233;  Parkhurst  vs.  Van  CorUandt,  1  John. 
C,  R.  274.  The  case  in  Vernon  was  conclusive.  Moreover  this  was 
a  mere  speculating  contract. 

Bakhj  for  the  appellee,  insisted,  that  the  contract  was  certain  in 
its  terms,  matual  in  its  stipulation ;  reduced  to  writing,  and  relying 
apon  it,  one  of  the  parties  had  gone  on  to  make  improvements  of 
value.  Oriffith  vs.  Frederick  County  Bank,  6  0.  cj^  <7.  439 ;  9  Peters, 
S,  (],  204;  Oarberry  vs.  Tannehillj  1  H.  it  J.  221;  Hamilton  vs.  Jones, 
SG.dtJ.  127 ;  Hampson  vs.  Edelen,  2  H.  db  J.  64.  Under  such  cir- 
camstances,  to  withhold  relief  was  to  encourage  fraud. 

•  Chambers,  J.  delivered  the  opinion  of  the  Court.    The 
contract  which  is  the  foundation  of  the  present;  suit,  is  said  to    '■^^ 
vrant  that  mutuality  in  its  stipulations,  which  a  Court  of  equity 
i^ards  as  an  essential  ingredient ;  and  without  which  its  specific 
)erfonnance  will  not  be  decreed. 

If  by  any  just  interpretation  of  the  contract,  we  could  discover  the 
iefect  aileged,  we  might  hesitate  to  enforce  it;  but  we  cannot  agree 
[>  the  reasoning  by  which  the  appellant's  counsel  would  conduct  us 
)  snch  an  inference. 

He  assumes,  that  when  the  appellee  agreed  to  go  to  the  State  of 
bio,  and  occupy  the  land  which  is  the  subject  of  the  contract,  and 
baild  a  house  upon  it,  and  pay  the  taxes,  he  was  induced  to  take 
K)n  himself  these  obligations,  solely  by  those  stipulations  of  the 
pellant,  which  are  mentioned  in  the  first  part  of  the  contract — that 
to  say,  by  demise  of  the  property  for  twelve  years ;  an  assumption 
I; justified  by  the  language  of  the  instrument;  or  by  any  fact  or 
camstance,  which  can  aid  in  determining  its  purpose  and  meaning. 
^here  a  contract  consists  of  several  distinct  and  separate  stipula- 
is  CO  one  side,  and  a  legal  consideration  is  stated  on  the  other,  it 
St  be  considered  that  the  entire  contract  was  in  the  contempla- 
1  of  the  parties  in  each  particular  stipulation ;  and  formed  one  of 
indaceraents  therefor,  and  no  one  stipulation  can  be  supposed  to 
lit  from,  or  compensate  for  the  consideration,  or  any  portion  of  it, 
osive  of  other  stipulations,  unless  the  parties  have  expressly  so 
Ared  :  and  this  will  be  the  case,  whether  the  consideration  be  a 
of  money  to  be  paid  in  gross,  or  a  specific  a>ct  to  be  performed, 
iveral  payments  in  money,  or  several  acts  to  be  performed.  It  is 
»S8ible  to  say  in  this  case,  from  the  face  of  the  contract,  that  the 
Uee  woald  have  agreed  either  to  occupy  the  land,  or  to  pay  the 
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taxes  or  to  erect  a  house,  except  for  this  very  privilege  of  purchasing 
the  title,  which  he  now  seeks  to  enforce. 

Nothing  is  urged,  we  think,  to  impeach  the  fairness  of  the  contract, 
or  to  excuse  its  non-performance,  and  the  case  of  White  &  White^  7 
1  KQ  G.  <fc  e/.  208,  shews  that  the  Courts  of  ♦  equity  in  Maryland 
'-^^  will  enforce  such  contracts,  although  they  relate  to  lands  not 
within  the  State,  by  proceeding  against  the  person  of  the  contracting 
party.    The  decree  of  the  Court  below  is  therefore  afQrmed  with  costs. 

Decree  afflrmedy  toith  costs. 


John  Wabniok,  Adm'r  of  John  Mobbison  vs.  Philip  Michael. 

June,  1840. 

Where  a  party  files  a  bill  for  an  injunction,  to  prevent  judgment  creditors 
from  levying  upon  negro  slaves,  conveyed  to  the  complainant  by  the 
judgment  debtor,  recently  before  the  rendition  of  the  judgments,  he 
should,  to  entitle  himself  to  relief,  make  out  a  clear  and  undisputed 
title,  or  a  purchase  for  a  fair  and  bona  fide  consideration,  above  suspi- 
cion or  doubt  in  relation  to  its  fairness. 

Appeal  from  Allegany  County  Court,  as  a  Court  of  equity.  On 
the  1st  January,  1838,  Philip  Michael  the  appellee,  filed  his  bill,  alle- 
ging, that  he  purchased  on  the  8th  day  of  October,  1837,  of  James 
Hammill,  three  negro  slaves,  for  and  in  consideration  of  the  sum  of 
$1,000;  that  Hamill  executed  a  bill  of  sale  for  said  slaves,  duly  ac- 
knowledged and  recorded  within  four  days ;  that  the  transaction  was 
fair  and  bona  fide^  and  the  negroes  delivered  to  complainant ;  that 
subsequent  to  this  transaction,  several  judgments  were  obtained  at 
law  against  said  Hammill ;  executions  sued  forth,  and  wrongfully 
levied  upon  said  negroes,  upon  pretence  that  they  are  the  property 
of  said  Hammill;  that  the  sheriff  of  Allegany  County  has  advertised 
the  same  for  sale;  and  that  complainant  fears  they  will  be  purchased 
by  some  southern  trader,  and  removed  beyond  the  jurisdiction  of  this 
Court,  entirely  out  of  complainant's  reach ;  that  the  said  slaves  are 
favorite  servants,  and  he  would  regret  to  lose  them ;  that  the  plain- 
tiffs in  the  judgments  at  law  had  confederated  with  the  said  sheriff 
(whom  they  had  indemnified)  in  unlawfully  seizing  and  trespassing 
upon  the  complainant's  property,  and  that  he  is  without  adequate 
remedy  at  ♦  law.  Prayer  for  an  injunction  to  cease  all  further 
*^*  proceedings  under  the  executions  referred  to;  and  for  sab- 
poBDa,  &c.  The  bill  of  sale  was  exhibited  with  the  bill.  Shbiyeb, 
J.,  ordered  an  injunction  to  issue. 

The  appellant  answered  the  bill,  alleging  he  was  a  judgment  cred- 
itor of  Hammill;  that  the  sale  of  the  negroes  was  a  pretended  and 
fraudulent  one,  to  hinder  and  delay  creditors,  who  obtained  their 
judgments  a  few  days  after  the  said  transfer;  that  the  complainant 
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medy  at  law,  and  tbe  injanction  should  not  have  been  issued 

bond  to  indemnify  the  defendants. 

I  Terra,  1838,  tbe  County  Court  [T.  Buchanan,  A.  J.]  dis- 

)  injanction  for  want  of  a  bond;  but  on  a  bond  being  filed. 

Junction  was  ordered  and  issued. 

of  the  other  creditors  of  Hammill,  also  answered  the  bill ; 

lion  issued,  and  proof  was  taken,  the  effect  of  which  is  suf- 

tated  in  the  opinion  of  this  Court. 

il  Term,  1839,  the  County  Court  [Buchanan,  C.  J.  and 

,  A.  J.]  ordered  the  injunction  to  be  made  perpetual,  and 

Bs  to  be  delivered  to  the  complainant.    From  which  decree 

appealed. 

ise  was  argued  before  Stephen,  Abches,  Chambers,  and 
JJ. 

for  the  appellant  cited:  4  Russellj  355,  cited  in  2  Chittfs 
yigesiy  1032;  May  field  vs.  Hawkim,  Martin  27th;  West 
Ist  Murp.  191,  cited  in  3d  American  Digest^  105,  Nos. 
Second  MaddoaPs  Chancery  Practice^  350 ;  Harrison^s  Chan- 
427 ;  7th  John.  C.  B.  217,  cited  in  ith  American  Digest,  105  ; 
Equity  Evidence,  19 'y  2nd  Cowen,llS',  Ut  Bibh,  277]  5th 
7 ;  1  Peters  C.  C.  351 ;  1  Washington,  162 ;  Chime  vs.  Hale, 
cited  in  3d  American  Equity  Digest,  4 ;  Prince  vs.  Hayden, 
i&  Oer,  190,  cited  in  American  Equity  Digest,  vol,  3d,  467, 
p  Library,  vol,  3d,  margin,  154 ;  Collyer  on  Partnership,  240, 

der,  also  for  the  appellants. 

for  the  appellee,  cited :  13  Elizabeth;  Astor  vs.  Wells,    - 

466 ;  15  JoAn.  585.  *** 

SB,  J.  delivered  the  opinion  of  the  Court.  The  complainant 
ise,  has  failed  to  shew  any  possession  of  the  negroes  iu  Con- 
or that  his  bill  of  sale  was  recorded  according  to  the  requi- 
'  the  Act  of  1729,  ch.  8.  He  has  therefore  failed  to  show  any 
lie  slaves,  as  the  foundation  for  the  exercise  of  the  restrain- 
T  of  a  Court  of  equity. 

ight  under  the  Act  of  1832,  remand  this  cause  to  the  Court 
ich  it  came,  without  either  afBrming  or  reversing,  in  order 
her  evidence  on  this  subject  might  be  taken.  But  we  be- 
Mtantial  justice  would  be  better  effected,  by  reversing  the 
%nd  leaving  the.  parties  to  their  legal  remedies.  A  complain* 
icceed  io  such  a  case,  where  slaves  are  in  controversy,  should 
t  satisfactorily  to  the  Court,  an  ownership,  clear  and  undis- 
)r  a  purchase  for  a  fair  and  bona  fide  consideration,  above 
1,  or  doubt  in  relation  to  its  fairness.  Such  we  apprehend  is 
case  upon  the  testimony  in  this  record ;  and  there  is  quite  as 
)  impeach,  as  to  support  the  transfer,  upon  the  evidence 
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1  An  ^^'^^^^  ^y  *  *^^  defendant,  all  of  which  we  have  considered  in 
*"^  the  cause;  none  of  it  having  been  objected  to,  in  the  Goart 
below.  Eow  far  it  would  have  been  in  the  power  of  the  complainant 
to  have  shown  his  title  to  be  good  and  untainted  with  any  frand,  by 
rebutting  the  evidence  offered  by  the  defendant,  and  the  adduction 
of  other  evidence,  we  know  not ;  but  the  record  shows  no  effort  on 
the  part  of  the  plaintiff  to  support  any  portion  of  his  cause  by  testi- 
mony. Entertaining  these  impressions,  we  will  decree  a  reversal  of 
the  Court's  decree,  and  a  dissolution  of  the  injunction  with  costs. 

Decree  reversed^  and  injunction  dissolved. 


The  State,  use  of  M.  Gaitheb  vs,  E.  Gaithes. — June  Term, 

1840. 

Upon  demurrer  the  Court  is  required  to  examine  the  whole  record,  for  the 
purpose  of  discovering  the  first  substantial  defect  in  the  pleadings,  and 
to  give  judgment  against  the  party  committing  the  first  fault,  (a) 

In  an  action  by  a  widow  upon  the  testamentary  bond  of  the  executor  of  her 
husban^,  claiming  her  third  of  the  estate;  the  replication  assigning  the 
breach,  alleged  the  non-payment  of  her  third  of  a  debt  due  from  the 
executor  himself,  without  averring  that  she  was  entitled  to  such  third, 
after  the  payment  of  debts,  was  adjudged  bad  on  general  demurrer. 

Appeal  from  Frederick  County  Court.  This  was  an  action  of 
debt,  commenced  by  the  appellant  on  the  19th  of  October,  1836, 
against  the  appellee,  on  his  testamentary  bond  as  executor  of  Stuart 
Gaither,  deceased,  dated  the  25th  November,  1834.  To  the  declara- 
tion the  defendant  pleaded  performance  generally. 

And  the  plaintiff  replied,  assigning  for  breach,  that  the  said 
Stuart  Gaither  did  in  his  life-time,  to  wit,  on  the  18th  day  of 
May,  1833,  make,  and  in  due  form  of  law  sign  and  execute  his 
last  will  and  testament  in  writing,  in  the  words,  letters  and  fig- 
ures following,  to  wit,  (here  insert  will  at  length)  and  after  the 
making,  signing  and  executing  the  said  last  will  and  testament,  to 
to  wit,  on  the  28th  day  of  October,  1834,  the  said  Stuart 
•  Gaither  died  at  the  county  aforesaid,  by  which  said  will  and 
*"*  testament,  the  said  Edward  Gaither  was  appointed  one 
of  the  executors  thereof,  and  the  said  State  further  avers,  that  Mar- 
garet Gaither  in  said  will  mentioned,  for  whose  use  and  instance  this 
suit  is  brought,  &c.,  after  the  death  of  the  said  Stuart  Gaither,  she 
being  his  widow,  did  on,  &;c.,  deliver  and  transmit  to  the  Orphans' 
Court  of  Frederick  County,  a  written  renunciation  of  all  claim, 
bequest  and  devises,  made  to  her  by  the  said  testament  and  last  wiU 
of  her  husband,  which  was  executed  in  due  form  of  law,  and  deliv- 


(a)  Cited  in  R.  R.  Co.  vs.  State,  20  Md.  163. 


THE  STATE  vs.  GAITHER.— 11  G.  &  J.  107 

ered  and  trHDsmitted  to  the  said  Orphans'  Court  within  the  time  pre- 
scribed by  the  Act  of  Assembly  in  such  case  made  and  provided ; 
that  bj  the  effect  and  virtue  of  which  said  written  i^ennnciation,  the 
said  Margaret  Gaither  therein  mentioned^  became  and  was  entitled 
to  one-third  part  of  the  personal  estate  of  the  said  Stuart  Gaither 
ieceased,  which  remained  after  the  payment  of  all  debts  and  charges 
D  the  settlement  of  said  personal  estate,  and  to  the  proceeds  of  the 
oIIectioDS  of  all  debts,  dues  and  demands,  due  and  owing  to  the  said 
Itaart  Gaither  at  the  time  of  his  death ;  and  the  said  State  in  fact 
aith,  that  the  said  Edward  Gaither,  the  executor  named  in  the  said 
ill,  at  the  time  of  the  death  of  the  said  Stuart  Gaither,  was  justly 
id  trnly  indebted  to  the  said  Stuart,  in  the  full  and  just  sum  of 
[,502.71,  and  the  legal  interest  thereon,  which  said  claim  due  and 
ring  from  the  said  Edward  Gaither,  the  executor  aforesaid,  to  the 
id  Stuart  Gaither  at  the  time  of  his  death,  the  said  Edward  Gaither, 
the  executor  albresaid,  gave  in  said  claim  to  the  Orphans'  Court 
^resaid,  in  the  list  of  debts  as  being  due  and  owing  from  him,  which 
im  60  given  into  the  Orphans'  Court  aforesaid  in  the  list  of  debts  of 
I  said  deceased,  comprises  the  following  notes  or  single  bills  and 
oant,  to  wit,  one  note  or  single  bill  dated  on  the  12th  day  of  March, 
S,  for  eighty  dollars,  with  interest  from  the  date  thereof,  and  paya- 
on  the  15th  day  of  May,  1825 ;  one  single  bill  for  one  hundred  and 
y  dollars  and  seventy -four  cents,  dated  on  the  19th  day  of  March, 
1 ;  one  single  bill  of  one  thousand  two  hundred  and  seventy-five  dol- 
and  •  seventy-two  cents,  dated  on  16th  day  of  February, 
I,  and  given  to  Henry  H.  Gaither,  by  the  said  Edward  ^^^ 
her,  with  Stuart  Gaither  the  deceased  as  his  security,  and  by  the 
Stuart  Gaither  as  such  security,  paid  to  Henry  H.  Gaither  on  the 
lay  of  October,  1828,  with  the  following  receipt  or  writing  on  the 
of  the  said  single  bill,  to  wit :  Received  the  within  amount  in  full 
Stnart  Gaither.  [Say  $1,276.72.] 

October  Ist,  1828.  Henry  H.  Gaithbb. 

d  also  an  account  of  six  dollars  and  twenty-five  cents,  due  to  the 
itaart  Gaither  at  the  time  of  his  death,  from  the  said  executor 
krd  Gaither.  And  the  said  State,  by  its  attorney  aforesaid,  in 
aitby  the  said  Edward  Gaither,  as  the  executor  aforesaid,  in 
tg  his  account  with  the  Orphans'  Court  aforesaid,  neglected  and 
d  to  accoant  for  the  said  sum  of  money  due  from  him  to  the 
itaart  Gaither  at  the  time  of  his  death,  in  manner  prescribed 
I  Act  of  Assembly  in  such  ca«e  made  and  provided,  or  to  make 
stribntion  thereof  by  accounting  to  the  said  Margaret  Gaither 
•  proportion  of  one-third  part  thereof,  or  paying  or  satisfying 

the  same  or  any  part  thereof.  Kevertheless  the  said  Edward 
r,  as  the  executor  aforesaid,  since  he  gave  in  to  the  Orphans' 
aforesaid,  in  the  list  of  debts  due  the  said  Stuart  Gaither 
sd,  the  claims  aforesaid  due  and  owing  from  himself  to  said 

hath    hitherto  altogether  refused,  and  still  doth  refuse,  to 
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theless,  the  said  Stuart  in  his  life-time  did  not  pay,  either  in  whole 
or  in  part,  nor  had  the  said  sum  of  mone^"^  in  the  said  note  specified, 
or  any  part  thereof,  being  paid  to  the  said  defendant  by  any  per- 
son or  persons,  or  in  any  manner,  at  the  said  time,  when  the  said 
defendant,  as  executor  as  aforesaid,  gave  in  said  claim  against 
himself,  and  partly  for  money  by  the  said  defendant,  before  the  said 
time,  when  the  said  defendant  gave  in  said  claim  against  himself, 
and  also  before  the  said  twentieth  day  of  November,  in  the  year  of 
our  Lord  eighteen  hundred  and  thirty-four,  to  wit,  on  the  nine- 
teenth day  of  November,  in  the  year  of  our  Lord  eighteen  handred 
and  thirty-four,  at  the  county  aforesaid,  lent  and  advanced  to^ 
and  paid,  laid  out  and  expended  for  the  said  Stuart  in  his  hfe- 
time,  and  at  his  special  instance  and  request,  and  partly  for  money 
had  and  received  by  the  said  Stuart  in  his  life-time,  to  wit,  on 
the  day  and  year  last  aforesaid,  and  before  the  said  twentieth 
day  of  November,  in  the  year  of  our  Lord  eighteen  hundred  and 
thirty-four,  at  the  county  aforesaid,  to  and  for  the  use  of  the  said 
defendant,  and  the  residue  for  money  due  and  owing  from  the  said 
Stuart,  in  his  life-time,  to  the  said  defendant,  upon  an  account  in 
the  life-time  of  the  said  Stuart,  and  before  the  said  twentieth  day  of 
November,  eightiBcn  hundred  and  thirty-four,  to  wit,  on  the  nine- 
teenth day  of  November,  eighteen  hundred  and  thirty-four,  at  the 
county  aforesaid,  stated  between  them.  And  the  said  defendant  in 
fact  saith,that  the  said  Stuart  being  so  liable  and  indebted  as  afore- 
said, in  consideration  thereof,  afterwards,  in  his  life-time,  to  wit,  on  the 
twentieth  day  of  November,  in  the  year  of  our  Lord  eighteen  handred 
and  thirty-four,  at  the  county  aforesaid,  upon  himself  assumed,  and  to 
the  said  defendant  then  and  there  faithfully  promised  and  undertook 
^  to  *  pay  him  the  said  defendant,  the  said  sum  of  three  thon- 

^  ^^  sand  dollars,  current  money,  when  he  the  said  Stuart  should 
be  thereunto  next  afterwards  requested ;  but  which  last  mentioned 
Bum  of  money,  nevertheless,  the  said  Stuart  in  his  life  time  did  not 
satisfy  and  pay,  nor  did  he  satisfy  or  pay  any  part  thereof,  nor  hath 
the  said  defendant  since  the  death  of  the  said  Stuart,  received  the 
said  last  mentioned  sum  of  money,  or  any  part  or  parcel  thereof,  nor 
hath  any  security  or  satisfaction  been  given  for  the  same,  except 
only  that  he  the  said  defendant  as  executor  as  aforesaid,  hath  set 
off,  discounted,  applied  and  credited  the  sum  of  the  principal  and 
interest  of  the  said  claim,  so  as  aforesaid  given  in  against  himself, 
against,  out  of,  towards  and  upon  the  said  claim  of  the  said  defend- 
ant against  the  said  deceased,  in  satisfaction  lamddischsiTge  protanto 
of  the  said  claim  of  the  said  defendant  against  the  said  deceased^ 
and  whereby  the  said  claim  of  the  said  defendant  hath  been  and  is 
credited  to  the  amount  of  the  principal  and  interest  of  the  said 
claim  against  himself,  so  as  aforesaid  given  in  by  the  said  defendant 
as  executor,  and  is  diminished  and  reduced  by  the  amount  of  said 
credit.    But  forasmuch  as  the  said  claim  of  the  said  defendant 
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against  the  said  deceased,  notwithstanding  such  credit,  is  not  fallj 
discbarged  and  extinguished,  and  the  said  claim  against  himself,  so 
afi  aibresaid  given  in  b.v  the  said  defendant,  hath  been  wholly  ab- 
sorbed and  consumed,  the  said  defendant  was  not  nor  is  under  any 
legal  GompolsioD  or  necessity  to  make  distribution  of  said  sum  of 
^fteen  handred  and  tvro  dollars  and  seventy-one  cents,  and  the  inte- 
rest tbereoo,  nor  was  he  compellable  by  law  to  account  for  the  same 
)therwisQ  than  as  be  has  done,  in  giving  credit  as  aforesaid,  in  part 
>[  his  said  claim  against  the  said  deceased,  and  this  the  said  defend- 
nt  is  ready  to  verify.  Wherefore  he  prays  judgment,  if  the  said 
'aiotiffoaght  to  have  or  maintain  its  aforesaid  action  thereof 
.Tiinst  bim  in  respect  of  said  sum  of  fifteen  hundred  and  two  dol- 
9  and  seveDtyone  cents,  and  the  legal  interest  thereon,  in  the  said 
)licatioD  above  mentioned ;  and  in  respect  of  said  supposed  breach 
the  said  *  condition  of  the  said  writing  obligatory  first  ^^g^ 
ve  in  the  said  replication  assigned.  1711 

he  plaintiff  demniTed  to  the  first  and  third  rejoinder,  in  which 
Je/endant  joined. 

\  the  second  rejoinder  the  plaintiff  sur-rejoined ;  that  the  said 
ard  did  not  pay  to  the  said  Margaret  Gaither,  the  said  sum  of 
hoosand  three  hundred  dollars  and  ten  cents,  in  the  second 
h  of  the  said  replication,  as  the  said  State  hath  above  in  its 
eplication  in  that  behalf  alleged,  and  this  the  said  State  prays 
ie  inquired  of  by  the  country,  &c.  And  the  defendant  con- 
he  owed  963.57  in  manner  and  form,  &c.,  and  for  which  the 
r  Court  rendered  judgment  for  the  plaintiff. 
1  the  demurrer  the  County  Court  rendered  judgment  for  the 
int.    The  plaintiff  appealed  to  this  Court. 

aase  was  argued  before  Stephen,  Abgheb,  Chambers,  and 

,JJ. 

r  and  Worthington  for  the  appellants. 

.  Schley  and  W.  Schley ,  for  the  appellees. 

BN,  J.  delivered  the  opinion  of  the  Court.  This  suit  was 
by  the  plaintiff  against  the  defendant,  as  executor  of 
itfaer,  to  recover  her  distributive  share  of  her  husband's 
be  salt  was  brought  upon  the  testamentary  bond;  the 
pleaded  performance ;  and  the  plaintiff  set  out  her  cause 
u  the  replication,  which  contains  two  breaches ;  the  first 
QJy  reqaires  the  attention  of  this  Court.  In  that  breach 
I,  that  she  as  the  widow  of  Stuart  Gaither,  was  entitled 
!  part  of  his  personal  estate,  which  remained  after  the 
all  debts  and  charges  in  the  settlement  of  said  ])ersonal 
to  the  proceeds  of  the  collections  of  all  debts,  dues  and 
le  and.  o^v^ing  to  the  said  Stuart  Gaither  at  the  time  of 
she    tlien    alleges,  that  the  executor  at  the  time  of  the 

11  G.  Sp  j. 
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death  of  Stuart  Gaither,  was  indebted  to  him  in  the  sam  of 
1  •  *  •  $1,502,71,  and  the  legal  interest  thereon,  which  debt  was  given 
in  by  the  executor  in  the  list  of  debts  as  being  due  and  owing  from 
him.  She  tlien  avers,  that  the  said  executor  in  settling  his  account 
with  the  Orphans'  Court,  neglected  and  retused  to  account  for  the 
said  sum  of  money  due  i'rom  him  according  to  law,  or  to  make  any 
distribution  thereof,  by  accounting  to  her  for  her  proportion,  or  one- 
third  part  thereof;  and  that  he  hath  altogether  refused  to  aooonnt 
for  the  said  6um  of  money  or  any  part  thereof.  To  this  breach  the 
defendant  rejoins,  first,  a  set  o£f  of  a  large  amount  of  money  due  to 
him  by  the  deceased  at  the  time  of  his  death,  to  wit,  the  sum  of 
$3,000  current  money,  out  of  which  he  offers  to  setoff,  and  allow  the 
full  amount  of  the  said  claim,  given  in  by  him,  as  a  claim  against 
himself,  in  extinguishment  pro  tanto^  of  the  aforesaid  claim  of  the 
said  defendant,  against  the  said  deceased.  He  also  rejoins  in  virtue 
of  his  said  claim  against  the  deceased  at  the  time  of  his  death,  a 
retainer  of  the  sum  of  money  given  in  as  a  debt  due  by  him  to  the 
estate,  in  part  extinguishment  of  his  said  claim,  whereby  he  alleges, 
that  his  debt  due  to  the  estate,  has  been  absorbed  and  paid,  and 
that  he  as  executor,  was  not  bound  to  distribute  the  same,  or  com- 
pellable by  law,  to  account  for  the  same,  otherwise  than  he  has  done 
in  giving  credit  as  aforesaid,  in  part  of  his  said  claim  against  the 
said  deceased.  To  these  rejoinders  the  plaintiff'  demurs,  and  the 
defendant  joins  in  demurrer.  Upon  this  state  of  the  pleadings,  ac- 
cording to  well  established  principles,  it  is  the  duty  of  the  Court  to 
examine  the  whole  record,  for  the  purpose  of  discovering  the  first 
substantial  defect  in  the  pleadings,  on  which  ever  side  it  may  have 
occurred ;  and  to  give  judgment  against  the  party  first  in  default,  or 
committing  the  first  error  in  that  respect.  After  having  performed 
this  duty,  we  think  that  the  first  substantial  error  in  the  pleadings 
in  this  case,  is  found  in  the  replication  of  the  plaintiff,  in  which  she 
claims  one-third  part  of  the  debt  due  from  the  defendant,  to  the 
estate  of  her  husband  Stuart  Gaither,  without  averring,  that  she 
was  entitled  to  the  same,  after  all  debts  due  from  his  estate  had  been 

satisfied  and  paid.  Here  then  she  manifestly  committed  an 
1^^  terror  substantial  in  its  nature,  suid  going  to  the  very  gist  of 
her  claim,  because  until  the  debts  were  paid,  she  was  clearly  entiiJed 
to  nothing.  In  this  case  the  replication  performs  the  office  of  a  dec- 
laration, and  first  exhibits  the  plaintiff's  real  cause  of  action,  and  as 
the  Court  of  Appeals  have  said  in  8  0.  i&  J.  388,  it  is  not  upon  the 
evidence,  but  upon  the  pleadings  and  evidence  applicable  to  the 
pleadings,  that  a  plaintiff  can  recover  in  any  case.  It  is  therefore 
always  necessary,  that  the  declaration  should  set  out  a  good  and  suf- 
ficient cause  of  action  to  be  judged  of  by  the  Court,  otherwise  it  is 
in  vain  to  look  to  the  evidence  in  the  cause,  upon  which  there  can 
be  no  recovery  without  a  case  made  in  the  declaration. 

JudgmetU  affirmed* 
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Barton  Gabbott  m.  Bichabd  Johnson  of  Wm.— June,  1840. 

It  is  a  well  established  principle,  that  to  make  the  record  of  a  former  trial 
erideDce  to  conclude  any  matter  In  issue  between  the  parties,  it  should 
appear  bj  the  record  or  other  proof,  that  the  same  matter  was  in  issue 
axid  decided  at  the  former  trial,  (a) 

Wherein  the  trial  of  a  cause,  it  is  necessary  and  proper,  to  prove  what  a 
deceased  witness  swore  on  a  former  trial,  between  the  same  parties, 
where  the  issue  or  matter  in  controversy  is  the  same;  it  is  sufficient  for 
the  living  witness,  who  is  called  to  testify,  to  prove  that  the  deceased 
witness  swore  to  certain  facts,  and  he  need  not  prove  the  precise  words 
emplojed  bj  such  deceased  witness,  (b) 

oh  a  rale  ot  evidence  will  not  interfere  with  the  right  of  juries  to  draw 
inferences,  and  decide  upon  the  effect  of  the  evidence  laid  before  them. 

JLPPEAL  from  Frederick  Coanty  Coart.  This  was  an  action  of 
mimt,  commenced  by  the  appellee  against  the  appellant,  on  the 
1  March,  1837.  The  plaintiff  declared  for  goods,  &c.,  sold  and 
.^ered;  money  lent,  advanced,  and  paid;  had  and  received.  The 
idant  pleaded  first,  non  osaumpsiL 

i.  That  the  said  Bichard,  before  and  at  the  time  of  issuing  the 
ml  writ  of  the  said  Bichard,  in  this  cause,  to  wit,  on  the  foar- 
!i  day  of  March,  in  the  year  1837,  at  the  •  coanty  afore- 
;ras  and  from  thence,  hitherto  hath  been  and  still  is  "^ 
ed  unto  him  the  said  Barton  in  a  mach  larger  sum  of  money 
he  money  due  and  owing  from  the  said  Barton  to  the  said 
dj  Hnd  whereof  the  said  Bichard  hath  ;ibove  complained 
.  him  the  said  Barton,  to  wit,  in  the  sum  of  two  thousand 
current  money,  for  certain  goods,  theretofore  sold  and  de- 
&c.  And  also,  for  divers  large  sums  of  money  theretofore 
d  oat  aud  expended  by  the  said  Barton,  to,  &c.,  lent  and  ad- 

d  in  Beall  vs.  Pearre,  12  Md.  505;  CecU  vs.  CecQ,  19  Md.  79;  Whtte- 
^iogers,  38  Md.  512;  Hughes  vs.  Jimea,  2  Md.  Ch.  183.  See  Shafer 
'ctker^  4  O.  &  J.  240,  note.    A  judgment  upon  the  merits  in  a  former 

a  subsequent  suit  between  the  same  parties,  when  the  cause  of 
e  same,  conclusive  against  the  plaintiff's  right  to  recover,  whether 

bar,  or  p:iven  in  evidence  under  the  general  issue.  Beall  vs. 
irol  evidence  is  admissible  to  show  the  identity  of  the  causes  of 
9  tviro  suits.      iVhitehurst  vs.  Rogers, 

red  in  JVcUers  vs.  Waters,  85  Md.  589;  Black  vs.  Woodrow^  89 
)e  Houne  vs.  O'^Neale^  5  H.  &  J.  182.  Such  witness  must  be  able 
o  state  cUl  tbe  facts  testified  to  by  the  deceased  witness.  Black 
c;.  Tbe  notes  of  an  attorney,  taken  on  the  trial  of  a  former 
)zi  tbe  same  parties,  of  the  testimony  of  a  witness  since  de- 
iAdnaissible  as  evidence  j^er  se;  but  the  attorney  may  testify  as 
y&  of  tiie  deceased  witness,  and  will  be  allowed  to  use  his  notes 

\  to  refresK  his  memory.     Waters  vs.  Waters^  supra. 
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vanced  by,  &c.  And  also,  for  divers  other  large  sams  of  money 
theretofore  had  and  received  by,  &c.,  to  wit,  the  sum  of,  &c.,  which 
said  sums  of  money,  and  all  of  them,  still  remain  wholly  due,  owing 
and  unpaid  to  the  said  Barton  by  the  said  Richard,  and  which  sums 
of  money  exceed  the  damages  sustained  by  the  said  Richard,  by 
reason  of  the  not  performing  of  the  several  promises  and  assump- 
tions of  the  said  Barton  in  the  said  declaration  naentioned,  and  ont 
of  which  said  sums  of  money  he  the  said  Barton  is  ready  and  willing, 
and  hereby  offers  to  set  off  and  allow  to  the  said  Richard  so  much  as 
the  damages  sustained  by  the  said  Richard,  by  occasion  of  the  not 
performing  of  the  said  several  promises  and  assumptions  of  him  the 
said  Barton,  in  the  said  declaration  mentioned,  amount  to  according 
to  the  Act  of  Assembly  in  such  case  made  and  provided ;  and  this 
he  is  ready  to  verify,  &c. 

3rd.  That  the  said  Richard  is  largely  indebted  to  him  the  said 
Barton  upon  and  by  virtue  of  a  judgment  which  he  the  said  Barton, 
heretofore,  to  wit,  at  February  Term,  in  the  year  one  thousand  eight 
hundred  and  thirty-eight,  in  Frederick  County  Court  recovered 
against  the  said  Richard  in  a  certain  plea  of  debt,  whereby  it  was 
considered  and  adjudged  that  the  said  Barton  should  recover  of  the 
said  Richard  as  well  the  sum  of  three  hundred  and  twelve  dollars 
and  fifty  cents  debt,  as  the  sum  of  five  hundred  dollars  for  his 
damages  and  costs,  as  by  the  record  and  proceedings  remaining  in 
said  Court  more  fully  appears,  which  said  judgment  still  remains  in 
fuU  force  and  effect,  and  not  discharged  or  satisfied,  and  this  the 
said  Barton  is  ready  to  verify  by  the  said  record,  which  said  sum  of 
^^  *  money  due  and  owing  from  the  said  Richard  to  the  said 
•^  «  ^  Barton,  as  aforesaid,  exceeds  the  damages  sustained  by  the 
said  Richard,  by  reason  of  the  non-performance  by  him  the  said 
Barton,  of  the  said  several  supposed  promises  and  undertakings  in 
the  said  declaration  mentioned,  and  out  of  which  said  sum  of  money 
so  due  and  owing  from  the  said  Richard  to  the  said  Barton,  he  the 
said  Barton  is  ready  and  willing,  and  hereby  offers  to  set  off  and 
allow-  to  the  said  Richard  the  full  amount  of  the  said  damages,  ac- 
cording to  the  form  of  the  Act  of  Assembly  in  such  case  made  and 
provided,  and  this  the  said  Barton  is  ready  to  verify,  &c. 

The  defendant  replied,  as  to  the  first  plea  of  the  said  Barton  by 
him  above  pleaded,  saith,  that  the  said  Barton  did  assume  in  man- 
ner and  form  as  the  said  Richard  hath  above  set  forth,  &c.  And  as 
to  the  second  plea  of  him  the  said  Barton  the  said  Richard  oomes^ 
&c.,  and  saith,  that  the  said  Richard  did  not  undertake  or  promise 
in  manner  and  form  as  the  said  Barton  hath  above  alleged  in  his 
said  second  plea,  and  of  this  the  said  Richard  puts  himself  upon  the 
country,  &c.  And  as  to  the  third  plea  of  the  said  Barton,  the  said 
Richard  defends,  &c.,  and  saith,  that  the  said  Barton  ought  not  to 
maintain  or  have  his  plea  aforesaid,  because  the  said  Richard  saith, 
that  there  is  no  such  record  of  the  recovery  aforesaid,  in  the  said 
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gait,  Doir  heiie  leuiaining  in  Ooart,  as  the  said  Barton,  by  his  said 
plea  hath  above  pleaded,  and  this  he  is  ready  to  verify,  &c.    Where- 
apoD  he  prays  judgment,  if  the  said  Barton  ought  to  have  or  main- 
tain his  aaid  plea,  as  above  by  him  pleaded,  &c« 
First  Exception.— At  the  trial  of  this  cause  the  plaintiff,  to  sup- 
port the  issues  joined  on  his  part,  gave  in  evidence  to  the  jury  that 
he  in  the  jears  1834  and  1835,  delivered  to  the  defendant  in  this 
case,  three  hundred  barrels  of  Indian  corn ;  he  then  gave  in  evidence 
to  the  jurj  the  record  and  papers  in  the  case  of  Barton  Oarrott  vs. 
Rkhard  Johnson  of  Wm.  tried  at  the  October  Term  of  this  Court, 
IS3S,  which  action  was  commenced  on  the  1st  of  March,  1837.    The 
plaintiff  therein,  fiarton  Garrott  declared  for  a  breach  of  the  follow- 
9|r  agreement,  to  wit :    Agreement  between  Richard  Johnson  and 
artOD  *  Garrott  are  such,  that  the  said  Garrott  gives  to  the    -m^g^ 
iid  Johnson  his  negro  man  Sandy,  for  two  hundred  and  fifty    -^  *  ^ 
jTeis  com,  to  take  the  corn  on  Peria,  and  the  balance  from  Yir- 
lia^  and  to  famish  bags  to  have  it  brought  down ;  the  said  Garrott 
deliver  to  the  said  Johnson  the  said  negro  to-morrow  or  the  next 
r,  or  when  the  said  Johnson  takes  his  negroes  to  the  South.    The 
1  to  be  delivered  by  said  Johnson  in  ten  or  fifteen  days  from  Yir* 
a,  to  take  the  com  from  Peria  immediately.    Witness  our  hands 
seals  the  6th  January,  1836.  Eighabd  Johnson, 

)BtyJno.  Cost.  Babton  Garrott. 

le  defieodant  in  that  cause  (Johnson)  pleaded  non-asaumpsitj  and 
ay  of  set-off  that  Garrott  was  indebted  to  him  for  goods  sold 
(elivered ;  for  money  lent,  advanced,  &c.  Issues  were  joined  as 
n  the  general  issue  plea  as  the  plea  of  set-off.  The  jury  found 
(ict  for  the  defendant  Johnson,  and  at  the  trial  of  that  cause 
cceptions  were  taken,  viz : 

At  the  Irial  of  this  cause  the  plaintiff,  to  support  the  issues 
part  joined,  gave  in  evidence  to  the  jury  a  contract  in  writing, 
!  into  on  the  6th  day  of  January,  1836,  signed  by  the  said 
r  and  defendant,  for  the  sale  of  a  negro  man,  slave  for  life, 
Sandys  (here  insert  said  written  agreement,)  it  was  also 
l>j  compet-eDt  testimony,  that  the  said  defendant  was  at  the 
making  said  contract,  a  citizen  of  Frederick  Gounty,  of  re- 
i  character,  and  who  had  not  been  in  the  habit  of  purchasing 
res  for  a  foreign  market,  but  was  at  the  time  of  said  sale 
in  parchasiog  negro  slaves  to  take  to  some  of  the  Southern 
dyond  the  limits  of  this  State,  and  that  the  plaintiff  was 
at  the  time  of  the  sale,  and  delivery  of  said  negro  slave, 
at  the  defendant  was  purchasing  him  to  take  and  remove 
d  the  limits  of  this  State ;  and  that  he  was  so  removed 
)  limits  of  the  State  of  Maryland;  and  that  there  was  no 
^i  van  and  executed  for  said  negro  Sandy,  by  the  plaintiff 
adant,  as  is  prescribed  by  the  Act  of  Assembly  passed  at 
bar   Session,  1817,  chapter  112;  and  it  is  admitted  that 
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iiyiy  nothing  was  said  at  the*  time  of  said  sale  and  delivery  of 
-^  *  *  said  negro  slave,  abont  a  bill  of  sale  being  necessary,  by  and 
between  the  plaintiff  and  defendant,  and  that  the  defendant  did  not 
claim  of  the  plaintiff  to  execote  and  delirer  a  bill  of  sale  of  said 
negro  to  him;  and  it  is  also  admitted, 'that  the  said  plaintiff  is  a  re- 
spectable man,  residing  in  the  County  of  Frederick  aforesaid,  and 
did  at  the  time  of  said  sale  reside  in  said  county.  It  was  also  proved 
by  competent  testimony,  that  the  said  plaintiff  delivered  said  negro 
slave  to  the  said  defendant  in  pursuance  of  said  contract,  and  on 
Sunday,  February  8th,  1837,  he  was  received  by  said  defendant,  and 
that  the  defendant  afterwards  delivered  to  the  plaintiff  abont  one 
hundred  and  sixty  barrels  of  the  corn  specified  in  said  written  con- 
tract, in  part  payment  of  said  negro  man  Sandy.  The  defendant 
thereupon  by  his  counsel  prayed  the  Gourt  to  instruct  the  jury,  that 
if  they  shall  believe  from  the  evidence  in  this  case,  that  the  de- 
fendant purchased  said  negro  man  Sandy,  with  intent,  and  for  the 
purpose  of  removing  him  beyond  the  limits  of  this  State,  and  that 
the  plaintiff,  at  the  time  of  selling  and  delivery  of  said  negro  roan, 
knew  that  the  defendant  intended  to  remove  said  negro  man  Sandy 
beyond  the  limits  of  this  State ;  and  shall  further  believe  that  no 
bill  of  sale  for  said  negro  man  Sandy  was  executed  and  delivered  by 
the  said  plaintiff  to  the  said  defendant,  that  then  the  plaintiff  in  this 
case  is  not  entitled  to  recover  the  price  for  said  negro  man  Sandy, 
which  opinion  and  instmction  the  Conrt  gave  to  the  jury.  The 
plaintiff  excepted. 

2d.  The  plaintiff  then  by  his  counsel,  upon  the  facts  stated  and 
set  forth  in  the  first  bill  of  exceptions,  which  facts  are  to  be  taken 
and  considered  as  part  of  this  bill  of  exceptions,  pra^'ed  the  opinion 
and  instruction  of  the  Court  to  the  jury,  that  if  they  shall  believe 
from  the  evidence,  that  the  plaintiff'  sold  said  negro  slave  mentioned 
in  the  declaration  to  the  defendant,  and  was  to  receive  in  payment 
and  satisfaction  for  said  negro  slave,  two  hundred  and  fifty  barrels 
of  corn  from  the  defendant,  to  be  delivered  as  specified  in  the  con- 
tract in  writing,  which  is  inserted  at  length  in  the  statement  of  facts 
in  the  first  bill  of  exceptions,  and  that  one  hundred  and  sixty  barrels 
i«Vft  of  •corn  were  delivered  to  the  plaintiff  soon  after  said  con- 
•* '^  tract,  and  delivery  of  said  negro  slave  to  the  defendant,  in 
part  payment  of  said  negro  slave,  and  that  in  pursuance  of  said  con- 
tract, the  said  plaintiff  delivered  the  said  negro  slave  to  the  defend- 
ant, and  that  the  said  defendant  took  and  received  said  negro  slave, 
and  exercised  acts  of  ownership  over  said  negro  slave  as  his  prop- 
erty;  that  then  the  said  plaintiff  is  entitled  to  recover,  although  the 
jury  shall  believe  that  no  bill  of  sale  was  given  for  said  slave,  and 
that  the  plaintiff  knew  at  the  time  of  said  contract  that  the  defend- 
ant intended  to  remove  said  negro  slave  beyond  the  limits  of  this 
State,  provided  they  shall  believe  that  the  said  plaintiff  was  in  no 
otherwise  than  as  stated  above  concerned,  acting  or  assisting  in  the 
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traoaportatioD  and  removal  of  said  negro  slave  beyond  the  limits  of 

this  State.  Which  opinion  and  instruction  the  Court  refused.  The 
plaiotiff  excepted. 

It  was  then  admitted  that  the  parties  m  this  case  are  the  same 
persons  as  in  the  above  named  case.  The  plaintiff  further  proved  to 
the  jury  that  a  certain  William  Glosser  was  sworn  as  a  witness  at 
Jie  triai  of  the  aforesaid  case,  and  that  he  is  now  dead.  The  plain- 
iff  then  offered  to  prove  bj  James  E.  Wood,  a  com))etent  witness, 
od  frho  was  in  attendance  at  the  trial  of  the  former  case,  that  the 
tid  Glosser  swore  to  the  sale  and  delivery  by  Johnson  to  Garrott  of 
ro  bandred  barrels  of  corn,  and  that  said  corn  was  a  subject-matter 
controversy  in  the  former,  and  is  the  subject  of  controversy  in  the 
3seDt  iiction,  ander  the  issue  of  non-assumpsit  and  set-off.  To  the 
sissibilitj  of  said  evidence  to  go  to  the  jury,  the  defendant  by  his 
ujsei  objected,  bat  the  Court  [Shbiveb  and  T.  Buchanan,  A.  J.] 
rrated  the  objection,  and  admitted  the  said  James  E.  Wood  to 
i  evidence  to  the  jury  as  to  the  facts  sworn  to  by  the  said  Olos- 
m  the  former  trial,  as  offered.  The  defendant  excepted, 
cond  Exception. — In  addition  to  the  facts  and  evidence  in  the 
bill  of  exceptions  in  this  case,  which  bill  of  exceptions  is  to  be 
I  and  considered  as  a  part  of  this  bill  of  exceptions,  the  plaintiff 
farther  to  prove  the  issue  joined  on  his  *part,  after  i,^q 
3  E.  Wood  was  admitted  by  the  Court  to  be  a  competent  "^ 
is  to  prove  the  facts  proposed  in  the  first  bill  of  exceptions, 

the  said  James  E.  Wood  upon  the  stand  to  give  testimony, 
tstifies  as  follows :  that  he  was  present  at  the  trial  of  the  cause 
d  to  in  the  first  bill  of  exceptions,  and  heard  William  Glosser, 
»s  in  that  case,  testify,  and  that  he  swore  that  Richard  John- 
i  plaintiff,  in  the  year  eighteen  hundred  and  thirty-four,  sold 
ivered  to  Barton  Garrott,  the  defendant,  about  one  hundred 
yfcoruy  and  also,  that  he  delivered  to  said  Garrott  about  one 

barrels  of  com  in  the  year  eighteen  hundred  and  thirty-five ; 

the  said  Glosser,  on  cross-examination,  swore  hesitatingly 
ytingly  as  to  the  quantity  of  com  actually  delivered,  and  as 
>ntb,  but  that  it  was  in  the  spring  of  1834  and  1835,  and 
e  were  from  80  to  100  barrels  each  time ;  and  though  said' 
uderwent  a  severe  cross-examination,  he  throughout  de- 
it  there  were  two  parcels  of  com,  each  of  from  eighty  to  one 
[>arrels.  The  said  Wood  further  testified,  that  the  said 
hen  first  examined,  testified  to  the  delivery  of  one  hundred 
sorn  only,  but  that  on  his  second  examination  he  swore  Co 
y  of  something  like  two  hundred  barrels  of  com ;  that  the 
er  was  examined  and  cross-examined  for  a  considerable 
.imBy  and  there  appeared  at  times  to  be  considerable  con- 
is  testimony;  that  there  was  much  dispute  as  to  the 
corn  delivered,  and  the  time  of  delivery ;  that  said  Glos- 

tliat  tbe  corn  was  taken  from  the  farm  of  Eichard  John- 
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SOD,  on  which  James  Garrott  resided,  and  that  he  helped  to  load  the 
com  iDto  a  wagon  of  a  Mrs.  Garrott,  the  mother  of  the  defendant, 
bnt  that  he  did  not  know  whether  or  not  the  corn  was  taken  to  Bar- 
ton Garrott ;  the  said  Wood  further  testified  that  he  could  not  re- 
member the  precise  words  or  language  of  the  said  Glosser  in  giving 
his  testimony  to  all  that  he  did  testify  to,  bnt  he  believed  that  Le 
remembered  substantially  what  said  Glosser  swore  to.  After  said 
James  Wood  had  closed  his  testimony,  the  defendant  by  his  counsel 
objected  to  the  competency  of  his  testimony  to  go  to  the  jury  for 
their  consideration  under  the  circumstances  of  this  case,  but  the 
Court  overruled  the  objection,  and  decided  that  said  testimony  was 
competent  and  proper  evidence  to  go  to  the  jury.  The  defendant 
excepted. 

A  verdict  for  $361.69,  being  found  by  the  jury  for  the  plaintiff  be- 
low, the  defendant,  Garrott,  brought  this  appeal. 

The  cause  was  argued  before  Buchanan,  G.  J.,  Stephen,  Ab- 
CHEB,  Chambers,  and  Spence,  JJ. 

Palmer^  for  the  appellants.  Baleh  and  Wortkington,  for  the  appel- 
lees. 

Stephen,  J.  delivered  the  opinion  of  this  Court.  We  do  not 
think  that  there  is  any  error  in  the  judgment  of  the  Court  below, 
from  which  this  appeal  has  been  taken.  Two  *  bills  of  ezoep- 
'-^'^  tions  are  contained  in  the  record,  upon  points  of  evidence, 
which  this  Court  have  to  decide.  We  think  that  the  evidence  of 
James  E.  Wood,  as  to  the  facts  sworn  to,  by  the  deceased  witness 
at  the  former  trial,  between  the  same  parties,  where  the  appellant 
was  plaintiff,  and  the  appellee  was  defendant,  was  admissible  to  go 
to  the  jury  in  this  case.  There  is  nothing,  we  think,  in  the  record 
given  in  evidence  by  the  plaintiff  below,  to  prove,  that  in  the  for- 
mer action  between  these  parties,  the  corn  now  in  controversy,  and 
for  which  this  suit  has  been  brought,  was  allowed  to  the  plaintiff  on 
account  of  his  purchase  of  the  negro  man  for  the  price  of  whom  that 
suit  was  instituted.  The  bills  of  exceptions  shewing  that  the  plain- 
tiff's recovery  in  that  case,  for  the  purchase  money  of  the  negro  sokl, 
may  have  been  barred  upon  other  grounds,  and  not  upon  the  ground 
of  the  defendant's  set-off;  nor  is  there  anything  in  the  record  to 
shew  that  the  plaintiff  in  that  action  had  any  other  claim  against 
the  defendant  supported  by  proof,  to  which  the  corn  as  a  set-off 
could  be  applied :  moreover,  it  appears  to  be  a  principle  of  law,  well 
established,  that  to  make  a  record  evidence  to  conclude  any  matter, 
it  should  api)ear  by  the  record,  or  by  other  proof,  that  the  matter 
was  in  issue,  and  decided  in  that  suit.  As  therefore,  there  was 
nothing  to  shew  that  the  plaintiff'  in  this  action  had  been  allowed  for 
the  corn  in  the  former  suit,  we  think  the  evidence  in  the  first  bill  of 
exceptions,  was  by  the  Court  below  properly  admitted  to  go  to  jury; 
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3cialiy  as  the  defeodant  in  this  case  had  the  fall  benefit  of 
amination  of  the  deceased  witness,  at  the  first  trial ;  and 
moDj  is  admitted  npon  the  gronnd  of  necessity,  to  prevent 
f  jastice,  which  in  many  cases  might  take  place  by  its  ex- 

also  of  opinion,  that  the  Conrt  below  were  right  in  snffer- 
stimoDj  of  Wood  to  go  to  the  jnry,  as  stated  in  the  second 
options.  There  is  some  contrariety  in  the  decisions  as  to 
dr  in  which  the  testimony  of  a  deceased  witness  is  to  be 
cases  similar  to  the  present. 

ind  the  rule  seems  to  be,  that  the  very  words  of  the  -  ^^ 
witness  must  be  proved,  or  the  testimony  is  not    -"^^ 

of  our  sister  States  .the  substance  is  admitted,  and  it  is 
be  very  words  are  not  indispensable. 
)f  opinion  that  the  rule  as  established  in  England  is  too 
)xclusive  for  the  purposes  of  jnstice;  and  would  in  most 
idering  the  frailty  of  the  human  memory,  lead  to  a  total  ro- 
ll such  testimony.  On  the  contrary  it  may,  we  think,  with 
propriety  be  objected,  that  to  admit  the  substance,  would 
;  a  relaxation  of  the  English  rule,  and  open  too  wide  a  door 
id  due  administration  of  justice.  In  such  cases,  we  are  not 
adopt  or  give  our  assent  to  either  rule ;  but  to  adopt  a 
lich  while  it  would  be  sufficiently  protective  of  the  rights  of 
aw  inferences,  and  decide  upon  the  effect  of  testimony, 
I  to  be  the  reason  of  the  rule  in  England,  would  not  be  so  lax 
ion,  as  to  admit  evidence  with  too  much  facility  on  the  one 
reject  it  with  too  great  rigor  on  the  other.  We  think 
he  purposes  of  truth  and  a  safe  administration  of  justice, 
lid,  that  where  it  is  necessary  to  prove  what  a  deceased 
■e  npon  a  former  trial  between  the  same  parties,  where 
matter  in  controversy  was  the  same,  as  the  one  then 
i  snfiScient  for  a  living  witness  who  is  called  to  testify, 
9,  that  is  to  say,  that  the  witness  who  is  dead,  in  giving 
ony  deposed  to  certain  facts.  Such  a  rule  would  be  suffi- 
ctive,  to  exclude  the  opinion  and  construction  of  the  wit- 
ne  hand,  and  not  so  rigid,  as  to  deprive  a  party  in  many 
;he  benefit  of  such  testimony  on  the  other.  Testing  the 
of  the  witness'  testimony  in  this  case,  as  to  what  was 
deceased  witness  upon  the  former  trial  by  this  rule,  and 
gaily  competent  and  admissible.  The  witness  could  not 
state  the  words,  or  the  precise  language  of  the  deceased 
ring  his  testimony ;  but  it  is  clear,  that  in  that  testi- 
red  by  the  living  witness,  nothing  is  stated  to  have  been 
im,  but  what  was  strictly  a  matter  of  fact,  and  ^  ^^ 
e  was  some  uncertainty  in  the  testimony  of  the  *^* 
ess,  as  to  the  quantity  of  com  sold,  his  testimony   as 
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detailed  by  the  living  witness,  was  ertill  matter  of  fact  only,  and  the 
effect  of  it  there  as  here,  was  for  the  jury. 

It  could  not,  we  think,  with  any  semblance  of  legal  propriety  be 
contended,  that  if  the  deceased  witness  bad  himself  been  in  the 
Court,  and  given  the  testimony  which  Wood  gave,  it  conld  have  been 
objected  to,  as  incompetent;  simply  npon  the  ground  that  be  swore 
with  doubt  and  hesitation ;  and  if  not,  is  it  not  readily  to  be  per- 
ceived, npon  what  ground  such  proof  would  l)e  inadmissible,  becaose 
given  by  another  who  was  present  when  he  delivered  it,  as  matter  of 
fact  within  his  own  knowledge.  We  think  that  the  case  in  5  H.  dk 
J.  231,  sanctions  the  rule  of  evidence,  which  we  are  disposed  to  adopt 
upon  the  present  occasion.* 

In  that  case,  the  Gourt  say  the  evidence  given  to  the  jury  by  the 
deceased  witness,  must  be  proved,  and  it  will  not  be  safficient,  that 
the  witness  should  give  his  own  inferences,  or  depose  to  the  legal 
effect,  as  the  jury  alone  are  competent  to  draw  conclnsiona  of  fact 
from  testimony.  In  that  case  the  defendant  below,  offered  to  prove 
by  a  competent  and  legal  witness,  that  when  a  jnry  was  formerly  em- 
pannelled  to  try  the  case,  Eversfleld  Bowie,  who  had  been  examined 
on  the  survey,  who  is  since  dead,  and  who  had  been  sworn  in  Court 
on  the  said  trial,  proved  that  the  land  had  been  in  the  possession  of, 
and  cultivated  by  Fielder  Bowie,  for  a  nnmber  of  years,  and  that  as  for 
as  the  witness  could  remember,  he  died  in  the  seizin  and  possession 
thereof;  the  Court  then  say,  it  is  most  evident  then,  that  the  witness 
was  not  produced  for  the  purpose  of  proving  the  effect  of  the  testi- 
mony given  by  the  deceased  witness  but,  to  declare  on  oath,  what  he 
did  actually  prove.  In  that  case  it  appears  he  was  called  to  prove, 
that  the  deceased  witness  swore,  that  the  land  had  been  in  the  pos- 
session of,  and  cultivated  by  Fielder  Bowie  for  a  number  of  yean, 
and  that  as  far  as  the  witness  could  recollect,  he  died  in  the  seizin 
and  possession  thereof.  The  living  witness  in  that  case,  as  in  this, 
^  ^  it  is  most  *  apparent,  was  called  to  prove  facts,  and  not  to  give 
MQfO  i^i^  Q^^  inferences,  and  in  proving  such  facts,  to  declare  on 
oath  as  the  Court  say,  what  the  deceased  witness  did  actually  prove. 
By  the  proof  of  these  facts  then,  the  Court  thought  his  testimony 
would  not  have  been  obnoxious  to  the  objection  of  being  inferential 
merely,  or  only  proof  of  the  effect  of  the  evidence,  but  it  wonld  have 
amounted  to  testimony  of  what  the  deceased  witness  actually  did 
prove;  and  if  it  could  be  considered  as  amounting  to  evidence,  of 
what  the  deceased  witness  actually  did  prove,  it  would  have  been 
clearly  competent  and  admissible.  Perceiving  no  error  in  the  opinion 
of  the  Court  below,  we  affirm  their  judgment. 

Judgment  affirmed. 
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DECEMBER  TERM,  1840. 

nd  Cbabb,  Executors  of  J.  T.  Chase  vs.  Logkebmak 
lere,  Heirs  and  Devisees  of  J.  T.  0. — December,  1840. 

)le  seemB  to  be  well  eettled  in  England,  that  as  to  debts  by  spe- 
gince  the  statute  of  fraudulent  devises,  specific  devisees  of  free- 
ad  leasehold  estates  are  on  the  same  footing,  and  liable  to  con- 
in  equal  portions  to  the  payment  of  such  debts, 
e  and  England,  the  personal  estate  is  the  primary  fund  for  the 
it  of  debts,  as  between  the  real  and  personal  representatives  of 
sased,  and  must  be  first  resorted  to  for  that  purpose,  (a; 
)ecialty  creditor  proceeds  against  the  real  estate,  descended  or 
,  the  heir  or  devisee  who  has  sustained  the  loss,  shall  be  allowed 

in  the  place  of  such  creditor,  and  to  reimburse  himself  out  of 
K>nal  estate,  provided  such  re-imbursement  will  not  prejudice 
B,  or  other  parties  having  more  favored  claims,  (h) 
)B  recover  against  the  heir,  he  may  reimburse  himself  out  of  the 

the  hands  of  the  executor,  but  not  to  the  prejudice  of  either 
3  or  general  legatee. 

Unst  the  residuary  legatee*  that  such  an  equity  exists  in  favor 
eir — in  favor  of  a  devisee,  it  exists  against  a  general,  though 
icifio  legatee. 

marshal  the  real  assets  descended  to  the  heir  in  favor  of,  or  for 
f  of,  specific  legatees;  but  it  will  not,  for  such  purpose,  inter- 
1  the  lands  devised,  unless  they  were  devised  subject  to  the 
of  debts. 

"ule  of  marshalling  assets,  is  to  apply  first,  the  personal  estate — 
lands  devised  to  be  sold  for  payment  of  debts — then  lands  de- 
*  and  lastly,  estates  specifically  devised,  even  though  -■  q|» 
9  generally  charged  with  the  payment  of  debts,  (c)  J-OO 


ens  vs.  Oregg^  10  G.  &  J.  97. 

ham  vs.  Rhodes,  28  Md.  248.     As  to  sale  of  real  estate  of  a  de- 

rment  of  his  debts,  see  Oihaon  vs.  McCormick,  10  G.  &  J.  45. 

Alexander  vs.  Worthington,  5  Md.  498;  Nash  vs.  Smallwoody 
Itekell  vs.  MitchdU  21  Md.  254;  Addison  vs.  Addison,  44  Md. 

Winans,  59  Md.  481;  Brooks  vs.  Dent,  1  Md.  Ch.  526;  Dugan 
tfd.  Ch.  143.  See  also  Stevens  vs.  Oregg,  10  G.  &  J.  97;  Cornish 
j^ill,  801 ;  Kimkel  vs.  MacgUl,  56  Md.  128.  Where  the  real  and 
>  are  both  specifically  devised  they  must  contribute  pro  rata, 
;heir  respective  values,  to  the  payment  of  debts.  Addison  vs. 
2.  In  case  of  a  deficiency  of  assets,  all  specific  have  a  prior- 
it  over  general  legacies.  Unless  it  be  clear  that  the  personal 
;ended  to  be  given  as  a  specific  legacy,  and  exempt  from 
of  debts,  it  shall  be  taken  as  subject  to  them.  Cornish 
ijyra.  Lands  descended  are  first  applicable  in  payment  of 
'  of  personal  estate  specifically  bequeathed.  Alexander  vs. 
supra.  Where  a  testator  devised  an  annuity  to  his  sister, 
ajment  upon  the  whole  of  his  real  estate,  which  consisted 
of  land    of  equal  value,  one  of  which  was  specifically  de- 
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If  in  the  course  of  administration,  specific  legacies  have  been  applied  to  the 
payment  of  specialty  debts,  the  specific  legatees  are  entitled  to  contri- 
tion against  the  devisees  of  the  real  estate;  but  so  far  as  such  legacies 
may  have  been  applied  to  the  payment  of  simple  contract  debts,  no  such 
right  of  contribution  exists,  as  against  the  devisees  of  the  realty.  And  if 
the  general  personal  estate  has  been  applied  to  the  payment  of  the  specialty 
debts,  whereby  the  simple  contract  creditors  have  been  thrown  upon  the 
specific  bequests,  the  specific  legatees  have  a  right  to  contribution  from 
the  specific  devisees,  (d) 

Where  a  testator  stands  in  the  relation  of  parent,  a  bequest  to  children 
generally  will  in  legal  construction,  embrace  all  who  answer  that  de- 
scription at  the  period  of  his  death,  (e) 

It  is  a  rule  in  the  construction  of  wills,  that  where  there  is  a  general  and 
particular  intent  apparent  upon  the  face,  the  general  intent,  though  first 
expressed,  will  control  the  particular  intent,  if  there  should  be  a  con- 
flict between  them.  (/ ) 

Chancery  treats  executors  and  trustees  with  indulgence,  when  they  act  in 
good  faith,  and  does  not  hold  them  liable  upon  slight  grounds,  {g) 

An  administrator  will  be  charged  with  interest  on  money  l^ept  in  his  hands 
without  apparent  reason,  from  the  end  of  thirteen  months  from  the 
date  of  his  letters,  where  it  appears  he  has  been  guilty  of  culpable  neg- 
ligence in  so  doing,  (h) 

The  property  given  by  a  parent  in  his  life-time  to  his  children,  by  way  of 
advancement,  forms  no  part  of  his  estate  at  the  time  of  his  death,  (t) 

A  legacy  is  general  when  it  is  so  given  as  not  to  amount  to  a  bequest  of  a 
particular  thing.  A  legacy  is  specific  when  it  is  a'  bequest  of  a  specific 
part  of  the  testator ^s  personal  estate,  which  is  so  distinguished,  {k) 

The  bequest  of  money  to  be  received  under  a  decree  in  Chancery,  Is  a  spe- 
cific bequest,  and  not  liable  to  abate  with  general  legacies.    If  the  fond 

vised,  and  the  other,  under  the  provisions  of  the  will,  became  vested  in  the 
sister  by  descent,  as  the  heir-at-law  of  the  testator.  On  a  bill  filed  by  the 
annuitant  seeking  to  have  one-half  of  the  annuity  paid  to  her  out  of  the 
land  specifically  devised,  it  was  held,  that  the  land  descended  being  amply 
sufficient  for  that  purpose,  was  chargeable  with  the  whole  annuity,  in 
exoneration  of  the  land  specifically  devised.    MitcheU  vs.  Mitchell^  supra, 

(d)  Approved  in  Dugan  vs.  Hollins^  U  Md.  77. 

(e)  Approved  in  Thompson  vs.  Young ^  25  Md.  459;  Taylor  vs.  Watson^  35 
Md.  524.    See  Shotts  vs.  Poe,  47  Md.  519. 

(/)  Approved  in  Thompson  vs.  Young,  25  Md.  459;  Taylor  vs.  Watson,  85 
Md.  526.  See  also,  Jones  vs.  Earle,  1  Gill,  401 ;  Simpers  vs.  Simpers^  15  Md. 
160. 

(g)  See  Diffenderffer  vs.  Winder,  8  G.  &  J.  189. 

(h)  Approved  in  Mickle  vs.  Cross,  10  Md.  862;  MonteUh  vs.  Baltimore  Aas'cn, 
21  Md.  482;  Smithers  vs.  Hooper,  28  Md.  285.  See  also,  Otvynn  vs.  Dorseg, 
4  G.  &  J.  818;  Lyles  vs.  Hatton,  6  G.  &  J.  80.  But  where  there  is  an  apparent 
reason  or  necessity  for  retaining  the  money,  the  executor  is  not  liiU>le  for 
interest,  unless  it  can  be  shown  that  he  has  received  interest,  or  has  made 
use  of  the  money  for  his  own  profit  or  advantage.    Mickle  vs.  Cross^  supra. 

(i)  See  Rev.  Code,  Art.  47,  sec.  31;  Art.  48,  sec.  7;  Harley  vs.  Harley,  57 
Md.  840. 

(k)  Cited  in  England  vs.  Vestry,  58  Md.  469.  See  Dryden  vs.  Owings,  49 
Md.  856.  A  demonstrative  legacy  is  in  the  nature  of  a  general  legacy,  with  a 
certain  fund  pointed  out  for  its  payment.    Kunkd  vs.  Macgill,  56  Md.  12S. 
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which  Buch  a  bequest  is  payable  fails,  the  legatee  has  no  title  to 
)mpexi8ed  out  of  the  general  personal  estate. 

e  interest  before  foreclosure,  is  considered  in  equity  as  a  chattel 
t,  and  as  such,  belongs  to  the  executor,  and  though  the  technical 
y  descend  to  the  heir,  he  takes  it  in  trust  for  the  personal  repre- 

reen  the  real  and  personal  representative,  the  mortgagee  may  by 
fest  declaration  of  his  intent,  convert  the  mortgage  as  well  as 
ler  part  of  his  personal  estate  into  land,  and  make  it  pass  accord- 

3ircam8tances  of  a  trust  are  such  as  to  require  the  direction  and 
ity  of  a  Court  of  equity,  the  practice  is,  to  charge  the  costs  of 
upon  the  fund. 

from  the  Ck)art  of  Chancery.  The  bill  in  this  case  was 
3 19th  June,  1833,  by  Adam  &  John  Miller,  praying  sab- 
ist  fiichard  Lockerman  and  wife,  and  the  executors  of  J. 
The  bill  alleged  that  J.  T.  G.  in  his  life-time,  executed  a 
»r  promissory  note,  to  a  certain  B.  L.  Jr.  in  trust  for  his 
ncis  T.  Lockerman,  whereby  he  promised  to  pay  $1,000, 
3t  thereon.    The  complainant  claimed  nnder  the  following 

•  Annapolis,  8th  May,  1832.  1®'' 
n, — ^Please  to  pay  Adam  &  John  Miller  or  order,  fonr 
i  twenty-one  dollars,  with  interest  from  13tb  April,  1832, 
the  same  from  the  amount  due  me  from  the  estate  of  the 
lase,  and  much  oblige  yours,  &c.  F.  T.  Lockerman. 
%.  M.  C.  and  E.  I.  C,  executors  of  J.  T.  C,  and  sought 
rom  the  executors  of  J.  T.  G. 

dants  were  summoned,  and  on  the  5th  September,  1833, 
lant  obtained  an  interlocutory  decree  for  want  of  an  ap- 
d  a  commission  to  take  proof  in  support  of  their  claim, 
ae  term  K.  L.  and  F.  T.  L.  filed  their  answer  by  consent, 
ill  knowledge  of  the  single  bill  as  alleged  by  the  com- 
at  admitting  that  K.  L.  was  in  possession  of  a  single 

C,  for  bank  stock  by  him  borrowed  of  F.  T.  L.  for 
lie  to  B.  L.  Jr.,  for  the  use  of  his  mother  F.  T.  L. ;  that 
e  administrator  of  E.  L.  Jr.  The  answer  admitted  that 
indebted  to  the  complainants  for  goods  sold  to  her,  on 
accoant,  and  that  she  executed  the  order  filed  with  the 
'  their  claim. 

ors  of  J.  T.  G.  also  answered  the  bill,  admitting  the 
some  instrument  by  their  testator  to  E.  L.  Jr.  for  the 

mother,  of  which  they  asked  an  inspection ;  also  notice 
nent  to  the  complainants  from  F.  T.  L.,  but  they  bad 
[mit  its  validity,  unless  established  by  decree  of  this 


imms  vs.  Shannon,  10  Md.  814;  Ins,  Co.  vs.  Kelly,  32  Md.  440. 
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Goart ;  assets  were  Dot  admitted  but  the  executors  offered  to  account 
as  the  Court  should  direct ;  that  the  residue  of  the  estate  of  their 
testator,  aud  the  fund  specifically  appropriated  by  him  for  the  pay- 
ment of  debts,  were  inadequate  to  that  object;  that  the  property 
specifically  bequeathed  by  J.  T.  G.  to  his  children  and  grandchildren, 
had  been  necessarily  applied  to  the  payment  of  debts;  that  the  prop- 
erty left  to  F.  T.  L.  had  not  been  so  applied  nor  any  part  thereof; 
that  all  the  devisees  and  legatees  are  bound  to  contribute'  ratably 

^  to  the  payment  of  his  debts ;  and  they  submit  •  they  may  set 
*^^  off  against  the  aforesaid  claim  of  the  said  F.  T.  L.  and  against 
the  claim  of  the  complainants  as  her  assignees,  such  sum  as  on  tak- 
ing of  the  account,  it  may  appear  she  ought  to  contribute  towards 
payment  of  the  testator's  debts. 

After  general  replication,  a  commission  was  issued  by  consent; 
under  it  were  filed  copies  of  the  administration  accounts  of  J,  T.  C^ 
inventories,  accounts  of  sales,  &c.;  copy  of  single  bill  of  J.  T.  0.  for 
$1,350 ;  for  bank  stock  payable  to  B.  L.  Jr.  for  the  use  of  his  mother 
F.  T.  L.,  and  also  the  will  of  J.  T.  Chase,  contains  the  following  de- 
vises, to  wit : 

^<  I  will  and  direct  all  my  just  debts  to  be  paid.  1  give  and  devise 
to  my  dear  son  Bichard  M.  Chase,  his  heirs  aud  assigns,  all  those 
aeveral  tracts  and  parcels  of  land  lying  in  A.  A.  County  and  included, 
&c.,  and  also  the  lots,  grounds  and  bouses  in  the  City  of  A.,  which 
I  purchased  of  N.  P.,  to  have  and  to  hold  in  fee  in  trust,  to  permit 
my  dear  daughter  Frances  T.  Lockerman,  during  her  natural  life,  to 
use  and  occupy  the  same  or  any  part,  &c.  But  in  case  my  said 
daughter  should  elect,  that  the  said  land,  &c.,  should  be  leased  or 
rented  out,  and  should  signify  her  said  election  in  writing,  to  my  said 
son,  his  heirs  or  assigns,  that  then  the  same  shall  be  leased  accord- 
ingly— rents  to  be  for  her  sole  use,  &c.  &c. 

^'I  will  and  devise  unto  my  son'B.  M.  C,  his  heirs,  executors,  &c., 
all  the  lands  mortgaged  me  by  my  son-in-law  Bichard  Looker- 
man,  in  trust,  to  receive  the  interest  on  said  mortgages,  which  has 
or  may  become  due,  and  to  pay  the  same  over  to  my  daughter  F.  T. 
L.,  during  her  life ;  to  her  sole  and  exclusive  use,  &c.;  and  in  case  my 
son-in-law  B.  L.  should  survive  my  said  daughter  F.  T.L.,  I  do  hereby 
grant  permission  to  my  said  son-in-law,  to  occupy  and  use  the  said 
lands  mortgaged  by  him  during  his  natural  life,  free  from  rent  and 
interest. 

^^  I  give  and  devise  the  lands  mortgaged  to  me  by  my  son-in-law  B. 
L.  after  his  death,  and  after  the  death  of  his  wife,  unto  their  chil- 
dren and  their  heirs,  to  be  equally  divided  amongst  them.  My  will 
is,  that  after  the  death  of  my  dear  daughter  F.  T.  L.,  my  son  B.  M. 
^  C,  his,  &c.,  by  a  good  and  suflQcient  deed,  •shall  convey  the 
'-^^  said  landM  lying  on  Fishing  Creek,  Smith's  Creek  and  South 
Biver,  and  the  lots  of  ground  and  houses  in  Annapolis,  hereinbefore 
described  and  devised  to  him  in  trust,  unto  the  children  of  my 
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daaghter  F.  T.  L.,  their  heirs  and  assigns,  equally  to  be  divided 
among  them. 

^4  give  and  devise  unto  my  said  daughter  Hester  Ann,  and  the 
heirs  of  her  body  lawfully  begotten,  all  the  rest  of  my  lands  lying  on 
Oyster  and  Fishing  Greeks,  South  River,  and  the  Bay,  including 
Thomas'  Point,  and  adjoining  the  lands  devised  unto  my  daughter 
Lockerman. 

^4  give  and  devise  unto  my  son  Eichard  M.  Chase,  all  that  part  of 
fielmont,  (according  to  the  re-survey  thereof,)  which  is  included 
within,  &c.,  to  have  and  to  hold  the  said  land  to  the  said  Bichard 
M.  Chase,  his  heirs  and  assigns  forever,  in  trust — to  permit  my  dear 
daaghter  Matilda  Chase,  and  her  husband  Thomas  Chase,  during 
their  natural  lives,  and  the  natural  life  of  the  survivor,  to  use  and 
occupy  the  same,  and  receive  the  profits  and  rents,  &c.,  with  a  right 
to  make  leases ;  and  after  the  death  of  his  daughter  and  son,  in 
trust  for  the  use  of  the  children  of  my  said  daughter,  their  heirs  and 
assigns,  equally  to  be  divided  among  them. 

''I  give  and  devise  unto  my  son  Eichard  M.  Chase,  his  heirs  and 
assigns  forever,  all  that  part  of  the  residue  of  Belmont,  according 
to  the  re-survey  thereof,  not  given  or  devised  unto  my  dear  daughter 
M.  C,  to  have  and  to  hold  to  him,  his  heirs  and  assigns  forever. 

*^I  give  and  devise  unto  my  dear  daughter  Hester  Ann,  during  her 
life,  my  dwelling  house  and  the  lots  appertaining  to  it,  and  all  my 
hoosehold  and  kitchen  furniture. 

*'  I  give  and  bequeath  unto  H.  A.,  my  dear  daughter  during  her 
life,  all  the  rents  now  due,  or  which  may  become  due  on  the  lots  of 
C^und  I  leased  to  Yachel  Dorsey,  and  forever — one-fifth  part  of  my 
plate. 

^^I  give  and  bequeath  unto  my  grand-children,  the  children  of  my 
daughter  Lockerman,  one-fifth  part  of  my  plate,  same  to  my  grand- 
children, children  of  M.  C. — same  to  my  son  E.  M.  C. — same  to  my 
daaghter  C.  C. 

•  "1  give  and  bequeath  unto  the  children  of  my  daughter  ,^^ 
liockerman,  all  the  plate  I  bought  of  my  son-in-law  E.  Lock-  ^^^ 
erman. 

^  I  give  and  devise  unto  my  daughter  H.  A.,  sixty  shares  of  the 
stock  of  the  Farmers'  Bank,  forever. 

*^  I  give  and  devise  unto  E.  M.  C,  his  heirs  and  assigns,  the  two 
halt'  acre  lots  in  Annapolis,  now  occupied  &c., — all  my  notes,  note 
iK>ok8,  family  pictures,  watch  and  sleeve  buttons. 

^  1  give  and  bequeath  unto  each  of  my  grand-children,  two  shares 
>f  stock  in,  &c. 

^^  I  give  and  bequeath  unto  my  dear  son  E.  M.  C,  the  following 
legToes,  to  wit,  &c. — ^to  my  grand-children,  certain  slaves,  &c.;  and 
laviog  advanced  my  dear  daughter  C.  C,  in  addition  thereto,  I  give 
er  certain  slaves — also,  to  A.  H.  certain  slaves,  to  serve  until,  &c. 
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^*It  is  my  will  and  desire,  that  all  my  negroes  and  malattoes  be 
free,  as  follows,  that  is  to  say,  &c. 

*^  I  give  and  devise  unto  all  my  graud-ehildren,  after  the  deatli  of 
my  daughter  H.  A.,  the  ground  lying  in  Baltimore  County,  which  I 
leased  to  V.  D.,  to  them  and  their  heirs,  to  be  equally  divided  among 
them. 

^^  Having  endeavored  in  the  best  manner  to  equalize  the  respective 
portions  given  to  my  children  by  advancement,  and  the  particular 
devises  in  my  will,  it  is  my  most  earnest  desire  and  request,  that  my 
children  be  satisfied  and  contented  with  the  distribution  I  have  made, 
for  I  can  truly  assure  them,  that  in  so  doing,  I  have  been  -prompted 
by  the  same  affection  for  each,  &c.'' 

After  providing  for  the  payment  of  a  debt  of  his  son  Thomas,  by 
authorizing  a  sale  of  certain  real  property,  and  making  sundry  small 
legacies,  the  will  declared  as  follows : 

^<  All  the  rest  and  residue  of  my  estate,  real,  personal  and  mixed, 
or  of  whatever  nature  and  kind,  I  give,  devise  and  bequeath  unto 
all  my  dear  children  and  their  heirs,  equally  to  be  divided  among 
them.  It  is  my  will  and  desire,  and  I  do  direct  my  execators,  that 
all  the  personal  estate  devised  to  my  dear  daughters  under  the  resid- 
uary clause  of  my  will,  be  converted  into  money,  by  my  executors, 
^  ^  and  invested  in  stock  of  *  the  United  States,  &c.,  and  that 
^^'^  the  dividends  and  interest  be  received  by  my  executors,  and 
paid  over  to  my  daughters  respectively,  as  entitled,  and  that  the 
stock  be  sold,  and  principal  received,  whenever  my  daughters  or 
either  of  them  should  request  it,  and  paid  to  them  for  their  exclu- 
sive use  and  benefit.  In  case  my  personal  estate,  and  the  land  ap- 
propriated to  the  payment  of  my  debts  and  legacies  should  be  insuf- 
ficient for  the  said  purpose,  I  will  and  direct,  that  the  deficiency  be 
applied  out  of  the  residue  of  my  estate,  as  my  executors  may  thiuk 
it  right."  And  then  appointed  E.  M.  Chase  and  E.  I.  Crabb,  execu- 
tors. 

The  first  codicil  of  7th  May,  1824,  devised  his  dwelling  house  and 
ground  to  E.  M.  C.  aiter  the  death  of  H.  A.,  and  certain  shares 
of  bank  stock  to  several  of  his  grand-children,  intended  for  them  by 
their  grand-mother,  and  certain  household  and  kitchen  furniture, 
plate  excepted,  to  H.  A.  for  life. 

The  second  codicil  dated  3Ist  May,  1824,  substituted  pecuniary 
legacies  to  H.  A.,  93,000.  and  several  of  his  grand-children,  $250  to 
some,  9100  to  others,  for  the  stock  previously  bequeathed  to  them, 
and  ordered  his  executors  to  sell  a  portion  of  the  residuum  of  his 
estate,  real  and  personal,  as  would  enable  them  to  comply  with  this 
bequest,  with  power  to  convey  the  real  estate. 

The  third  codicil  of  5th  September,  1825,  contained  directions,  as 
to  delivery  of  his  negroes  to  his  legatees,  and  sales  of  crop  on  hand 
and  cattle,  for  payment  of  debts  and  legacies ;  a  revocation  of  power 
to  sell  certain  property  for  payment  of  his  son  Thomas'  debt,  he 
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paid  that  debt — and  further  deviaes  of  real  property  to  cer- 
his  grand-children ;  provision  by  the  sale  of  real  property  to 
H.  LoekemiHnV  debtn,  and  power  to  her  to  convey',  &c. 
burth  codicil  without  date,  contained  devises  of  real  property 
bildren  and  grand-children  by  name. 

ifth  codicil  of  the  2Dth  November,  1825,  contained  directions 
xecntors  to  comply  with  his  contracts  for  sale  of  real  property, 
ecute  cenveyances  to  the  purchasers  thereof,  and  then  pro- 
is  luy  will  and  desire,  and  I  do  direct,  that  my  execn- 
t  of  the  money  annually  receivable,  and  to  be  received  '-^'^ 
I  under  the  decree  of  the  Chancery  Court,  in  the  case  of 
Sterett  and  Molly  his  wife  and  Jeremiah  Townley  Chase 

Thomas  Moale  ii.nd  others,  apply  so  much  of  the  money  to 
ived  by  them  annually,  out  of  the  part  or  portion  of  the 
illotted  to  the  said  J.  T.  C,  by  virtue  of  the  said  decree,  as 

may  be  sufficient  for  the  payment  of  the  taxes  on  the  real 
}i'  the  said  J.  T.  C.  lying,  &;c.,  during  the  minority  of  the 
t  child  of  F.  T.  L.  and  M.  C,  whichever  event  may  be  most 
from  the  time  of  my  death,  and  the  residue  of  the  money 
r  received  under  said  decree,  to  be  equally  divided  among 
iren,  share  and  share  alike,  and  paid  to  each  of  them  for  the 
leir  respective  children,  and  by  eacb'of  them  so  applied." 
ixth  codicil  devised  a  part  of  Belmont,  as  described,  to  his 
r  M.  C,  to  have  and  to  hold  to  her,  and  the  heirs  of  her 
id  to  M.  C.  and  H.  A.  during  their  lives,  or  the  life  of  the 

of  them,  his  dwelling  house  in  A.  and  alter  the  death,  &c., 
children  of  my  daughters  M.,  H.  A.  and  F.  and  their  heirs 
Its  in  common.    I  give  and  bequeath  unto  may  said  dangh- 

my  kitchen  and  household  furniture,  my  plate  excepted, 

&C. 

ve  and  devise  unto  my  daughters  M.  and  H.  A.  part  of  The 

bought  of  B.  L  C.  during,  &c.,  and  after  unto  the  children 

aughter  M.  and  their  heirs,  to  be  equally  divided  among 

reby  revoke  the  devise  of  part  of  The  Plains  to  my  daughter 
nd  substitute  the  above  clause  in  the  place  of  it. 
reby  revoke  and  annul  that  part  of  my  will  by  which  I  devise 
)f  my  grand-children,  two  shares  in  the  Farmers'  Bank  of 
d,  from  an  apprehension  that  my  executors  will  not  have 
b  funds  to  comply  with  it ;  and  also,  that  clause  in  my  will 
1  I  bequeath  sixty  shares  of  stock  in  the  F.  B.  to  my  daugh- 
.,  and  lien  thereof,  I  give  and  devise  to  her  all  my  right,  title 
rest  in  •twenty-one  acres  of  land,  which  I  leased  to  --^q 
)or8ey,  now  deceased."  lllo 

lents  against  J.  T.  C.  were  also  filed,  with  various  admis- 
to  course  of  the  executors  with  the  personal  property.    After 

11  o.  &  J. 
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this  bill  was  amended  upon  petition,  and  all  the  heirs  and  devisees 
of  J.  T.  C.  made  parties  as  defendants,  the  defendants  answered  this 
bill,  taking  different  views  of  the  will  of  J.  T.  C,  wh.en  at  October, 
1835,  the  cause  was  referred  generally  to  the  auditor  of  the  Court 
to  report  upon.  After  various  admissions  of  facts  and  ages  of  chil- 
dren, &c.,  the  auditor  made  his  report,  which  was  excepted  to,  and 
'  ou  the  3rd  December,  1836,  the  Chancellor  [Bland,]  passed  the  fol- 
lowing order: 

^'  Ordered,  that  this  case  be,  and  the  same  is  hereby  again  referred 
to  the  said  T.  G.  as  special  auditor. 

^^  It  is  to  be  recollected,  that  under  one  of  the  codicils  to  the  will 
of  the  testator  J.  T.  C,  deceased,  his  children  take  the  money  to  be 
received  under  the  decree  in  the  case  of  Steret  and  Chase  agaimt 
Moale  and  others j  as  naked  trustees,  for  the  use  of  his  grand-children, 
and  that  after  the  death  of  all  the  children  of  the  testator,  that 
money  is  to  be  divided  only  into  so  many  parts  as  it  shall  appear 
there  were  children  of  the  testator,  who  have  then  left  children,  and 
each  of  such  parts,  as  if  carried  by  representation  to  such  grand- 
children, is  to  be  then  finally  divided  among  and  given  to  them 
accordingly ;  or  in  other  words,  that  money  then  vests  in,  and  is 
to  be  divided  among  his  grand-children,  as  if  he  had  died  intestate, 
leaving  no  other  children,  than  the  parents  of  his  then  living  grand- 
children, which  children  were  also  then  dead  intestate.  Whence  it 
necessarily  follows,  from  the  language  of  the  same  codicil,  in  relation 
to  the  application  of  so  much  of  that  money  to  be  received  annually, 
that  until  the  death  of  the  survivor  of  the  testator's  children,  all 
those  portions  of  the  said  money,  as  they  annually  become  payable, 
after  deducting  therefrom,  during  the  minority  of  the  youngest  child 
of  the  testator's  daughter  Francis  T.  Lockerman,  or  his  daughter 
Matilda  Chase,  *  so  much  as  may  be  necessary  to  pay  the 
'■^^  taxes  on  the  testator's  real  estate,  lying  in  Anne  Arundel 
County,  and  in  the  Cities  of  Annapolis  and  Baltimore,  and  to  be 
considered  as  then  annually  vesting  in  the  testator's  grand-children, 
in  like  manner  and  in  the  same  proportions  as  if  his  children  were 
all  then  dead;  so  that  as  an  additional  grand-child  may  be  bom 
before  the  death  of  all  his  children,  a  new  use  springs  up  in  favor  of 
such  additional  grand-child ;  and  all  the  then  existing  uses  shifts  so 
far  as  may  be  necessary  to  accommodate  such  new  claim.  And  so 
too  on  the  death  of  a  grand-child,  before  the  death  of  all  his  children, 
the  claim  of  such  deceased  grand-child,  not  then  vested,  sinks  for 
the  benefit  of  the  others,  and  the  uses  shift  accordingly*,  so  that  a 
dividend  of  the  annual  portion  only  of  the  said  money,  is  to  be  con- 
sidered as  so  vesting  in  each  grand-child,  who  was  alive  when  it 
became  payable  before  the  death  of  all  the  children  of  the  testator. 
The  exact  amount  due  as  well  to  the  defendant  F.  T.  Lockerman,  as 
to  the  plaintiffs,  as  creditors  of  the  testator  is  to  be  ascertained, 
and  also  the  amount  of  assets  in  the  hands  of  the  executors,  and 
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then  the  proportion  in  which  each  devisee  and  legatee  under  the 
will  and  codicil  of  the  testator,  is  to  contribute  to  the  payment  of 
the  said  debt,  is  to  be  adjudged  from  the  proofs  and  admissions  of 
the  parties,  according  to  the  value  of  the  respective  beneficial  inte- 
rest so  devised  or  bequeathed. 

At  April,  1837,  the  auditor  made  another  report,  with  voluminous 
accounts;  and  at  December  Term  following,  the  parties  agreed,  that 
the  accounts  and  report  should  be  rejected  by  the  Chancellor,  and 
that  the  cause  be  remanded  to  the  auditor  with  directions,  to  state 
au  account  upon  such  principles  of  contribution  as  the  Chancellor 
may  deem  correct,  according  to  the  proceedings  and  this  agree- 
ment, viz: 

^It  IS  admitted,  that  J.  T.  C,  advanced  his  daughter,  the  defend- 
ant Catharine  Crabb,  by  a  conveyance  of  real  estate  to  the  said 
Catharine  Crabb  and  her  husband,  B.  I.  Crabb;  that  he  advanced 
several  of  his  children  parties  defendants  in  this  cause,  by  gifts  or 
otherwise,  of  i)ersonal  property,  and  by  money  paid  by  him  on  their 
account,  as  stated  in  the  said  will,  but  the  *  value  or  amount  -.^. 
or  particulars  of  such  advancements,  are  not  yet  ascertained,  '■^^ 
otherwise  than  as  stated  in  the  said  will. 

If  the  Chancellor  shall  be  of  opinion,  that  upon  the  whole  of  the 
said  testator's  last  will  and  testament,  and  the  proceedings  in  this 
cause,  his  several  children  or  their  representatives  are  bound  to  con- 
tnbnte  equally  to  pay  his  debts,  which  remain  unsatisfied,  after 
applying  the  general  residue  of  the  estate  to  that  purpose,  then  the 
auditor  shall  cause  the  said  five  children,  or  their  representatives, 
equally  to  contribute,  when  the  case  is  remanded  to  him. 

But  if  the  Chancellor  should  decide,  that  the  said  five  children  or 
their  representatives,  are  not  so  bound  equally  to  contribute,  then  the 
Chancellor  is  respectfully  requested  to  express  his  opinion  in  regard 
to  the  liability  of— 

1st.  The  testator's  personal  estate,  specifically  bequeathed  by  his 
will. 

2ncl.  The  personal  estate  advanced  by  him  in  his  life-time  to  his 
children,  or  paid  by  him  on  their  account,  as  stated  in  his  will. 
3rd.  The  real  estate  devised  by  him  to  his  children. 
4th.  The  real  estate  advanced  by  him  in  his  life-time  to  Catharine 
Crabb. 

5th.  The  interest  of  the  said  testator  in  the  estate  mortgaged  by 
Sichard  Lockermaii.  deceased  to  him,  as  will  appear  by  the  decree, 
and  other  proceedings  of  this  Court. 

6tb.  The  testator's  claim  against  the  fund  raised  or  to  be  raised, 
mider  the  decree  of  this  Court  in  the  cause  of  Sterett  vs.  Moalej  to 
contribute  to  the  payment  of  his  debts  aforesaid,  and  the  order  or 
degree  in  which  the  said  descriptions  of  property  or  such  of  them  as 
shall  be  held  liable,  ought  to  contribute  to  the  purpose  aforesaid. 
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^^It  is  farther  agreed,  that  the  Chancellor  may  at  once  pass  a  de- 
cree for  the  payDicDt  of  the  complainant's  claim,  the  execntors  hay- 
ing money  in  hand  sufficient  to  pay  the  same,  provided  that  sach 
decree  shall  not  prejudice  the  question  of  contribation  as  aforesaid." 
Upon  this  agreement  the  Chancellor  [Bland,]  passed  an 
lUo  *  order  for  payment  of  the  complainant's  claim,  and  on  the  4th 
May,  1838,  the  follovring  order : 

^'Ordered  that  the  report  of  the  special  auditor,  filed  on  the  4th 
April,  1837,  be  and  the  same  is  hereby  rejected;  and  it  is  hereby  far- 
ther ordered,  that  this  case  be  and  the  same  is  hereby  again  referred 
to  the  said  special  auditor,  with  directions  to  state  an  account  award- 
ing to  the  several  parties,  that  to  which  they  may  be  resi)ectivelj 
entitled,  and  charging  each  of  the  five  devisees  and  legatees  of  the 
testator  J.  T.  C.  deceased,  with  an  equal  contribution  for  the  satis- 
faction of  his  debts.  All  the  estate  of  a  debtor  being  liable  for 
the  payment  of  all  his  debts,  be  cannot  by  any  act  of  his,  impair 
the  rights  of  his  creditors.  The  testator  Chase,  indicates  by  his  will 
that  he  was  then  disposing  of  his  property  with  a  full  view  of  this 
legal  restriction,  and  taking  his  will  and  his  several  codicils  together 
it  was  manifestly  his  intention,  subject  to  the  legal  restriction  in 
favor  of  his  creditors,  that  all  his  property,  without  regard  to  its  be- 
ing real  or  personal  estate,  should  be  equally  divided  in  the  manner 
prescribed,  among  the  five  special  objects  of  his  bounty.  And  the 
property  having  so  passed  into  their  hands ;  for  they  all  claim  under 
and  in  affirmance  of  his  will,  they  must  therefore  each  of  them  contri- 
bute in  the  same  equal  proportions,  to  the  satisfaction  of  such  of  his 
debts  as  remain  unpaid;  so  as  to  leave  the  property  to  pass  in  the 
same  proportional  value  to  each  donee  as  adjusted  by  the  testator. 
The  persons  who  may  be  required  to  refund  any  of  the  proceeds 
which  had  been  obtained  under  the  decree  in  the  case  of  StereU  and 
others  vs.  Moale  and  others^  and  which  had  been  applied  under  the 
sanction  of  an  order  of  the  Orphans'  Court,  are  not  to  be  charged 
with  interest  thereon.  The  special  auditor  will  also  recollect  that 
the  order  of  the  3d  December,  1836,  and  of  the  5th  December,  1837, 
are  to  be  construed  in  accordance  with  this  order." 

Further  accounts  were  reported,  and  excepted  to.  The  cause,  by 
consent,  was  then  submitted  for  an  immediate  decision,  and  the 
accounts  ratified.  No  question  however  was  made  upon  those  ac- 
counts in  this  appeal.  The  parties  then  filed  the  following  agree- 
ment : 

^  •  It  is  agreed,  that  the  whole  cause  shall  be  treated  as  opened 
*"■  upon  appeal;  so  as  to  enable  the  Court  of  Appeals  to  aflBnn, 
reverse  or  tnodify  the  orders  passed  in  the  cause  for  or  against  all  or 
any  of  the  parties,  in  the  same  manner  and  to  the  like  extent,  as  if 
separate  api^eals  had  been  taken  by  each  party,  and  as  if  each  appeal 
had  been  taken  from  all  of  said  oitlers. 
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The  cause  was  nrgned  before  Stephen^  Aboheb,  and  Dobsst, 
JJ. 

T.  S.  Alexander^  for  appellants.  Ist.  Upon  the  trae  oonstruction  of 
the  will  of  J.  T.  G.  the  fund  to  be  derived  from  the  decree  passed  in  the 
case  of  Sterett  vs.  MoaU^  ought  to  be  distributed  among  all  the  chil- 
dren of  the  testator.  This  fund  passed  to  all  the  children  as  a  part 
of  the  general  residuum  of  the  estate.  The  division  is  to  be  made 
among  the  children,  share  and  share  alike.  Payment  is  to  be  made 
to  each  child,  and  the  application  of  the  fund  is  thrown  on  his  children. 
The  executors  are  not  bound  to  see  to  the  application  of  this  fund 
among  the  grand-children.  If  not  bound  to  apply,  then  they  are  not 
hound  to  inquire  into  the  existence  of  grandchildren.  They  are 
bound  to  pay  this  fund  to  the  children ;  this  is  their  duty  and  the 
extent  of  their  obligation.  The  Court  cannot  go  beyond  the  will; 
must  construe  that  and  no  more.  A  Court  of  equity  cannot  impose 
any  further  duty  on  the  executor,  than  is  imposed  by  the  will.  The 
bequest  is  to  children  \  the  distribution  is  among  them.  Is  there  any 
use  which  can  be  executed  by  any  Court  f  The  fund  is  left  to  the 
discretion  of  the  children.  They  are  not  required  to  distribute 
equally,  even  among  the  grand-children.  Each  child  of  testator  may 
apply  all  its  share  to  any  one  grand-child,  unequally  or  exclusively. 
Ko  declaration  as  to  time  of  application.  It  may  be  retained  for  fu- 
ture use.  It  is  independent  of  all  trust  to  grand-children.  If  a  trust, 
it  must  be  indefinite  in  duration — for  Ufe  of  parent  or  longer.  In 
effect,  it  is  not  a  condition,  which  can  be  specifically  executed. 
Whether  issue  now  is  not  material.  There  may  be  issue.  The  Chan- 
cellor said,  as  no  issue  now  they  may  be  excluded.  But  I  *  con-  ^^ 
rend,  that  if  any  one  child  should  lose  all  her  children,  still  she  ^^^ 
woQld  take.  She  would  answer  the  description  of  the  will  at  death 
of  testator.  The  fund  is  to  be  paid  over  to  the  children,  although 
there  is  a  trust  in  favor  of  grandchildren.    3  Bro.  C.  C.  96. 

As  a  general  rule,  the  reason  of  a  bequest  does  not  control  its  con- 
8tru€tion«  the  construction  of  its  terms.  14  Ves.  322;  16  Ves.  46; 
JPte.  in  Chan.  597 ;  2  C(m.  Cm.  223. 

A  devise  to  a  father  for  the  maiuteuance  of  his  child,  is  a  devise 
to  the  father,  though  he  has  not  expended  one-half  of  the  bequest. 
1  Swan.  35. 

2d.  Contribution  for  the  payment  of  the  testator's  debts,  ought  to 
be  made  by  his  legatees  and  devisees,  according  to  the  character  and 
value  of  the  property  given  to  them  respectively  by  his  will,  and  not 
equally  by  his  children,  as  to  the  principles  on  which  contribution  is 
to  be  decreed.  The  estate  is  exhausted  unequally.  It  depends  on 
the  value  of  the  property  devised.  It  does  not  include  the  advances 
by  the  parent.  At  the  time  of  making  the  will,  the  testator  had  no 
control  over  the  property  advanced  to  his  children.  Contribution 
does  uot  affect  advances.  In  cases  of  intestacy,  advances  are  not 
considered  in  payment  of  debts;  as  to  distribution,  advances  maybe 
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considered.  Bat  this  is  optional  with  the  party  advanced.  Hotch- 
pot applies  to  intestacy.  Testator  may  prescribe  terms;  impose 
terms.    The  law  does  not  impose  terms. 

For  payment  of  debts,  the  estate  of  the  intestate  is  to  be  applied 
in  the  following  order : 

1st.  The  general  personal  estate. 

2nd.  Personal  estate  specifically  bequeathed. 

3rd.  Eeal  estate  not  specifically  devised. 

4th.  Beal  estate  specifically  devised. 

5th.  That  the  debt  secured  by  the  mortgage  of  Richard  Lockerman 
to  the  testator,  is  to  be  treated  as  personal  estat^.  3  John.  C  Rep. 
319. 

Randall^  for  the  appelleeH,  cited — 10  Law  Lib.  22 ;  Willis  an  Tnutiy 
48 ;  Tolson  vs.  Tolsony  10  0.  &  J.;  1  P.  Wtos.  403 ;  1  Rop.  254 ;  12  Law 
Lib.  18,  34,  19,  35;  3  P.  Wm$.  322,  324;  ^2  Bop.  378;  2 
ZOO  ||;r^,  Ex*r%^  893;  1  Swan.  99. 

Alexander y  in  reply,  cited— 12  Ves,  386;  2  Roper,  336,  438,  439. 

Stephen,  J.,  delivered  the  opinion  of  this  Court.  This  personal 
estate  of  the  testator  not  being  sufficient  to  pay  his  debts,  and  the 
specific  legacies  bequeathed  by  his  will,  the  question  arises,  in  what 
manner  the  deficiency  is  to  be  supplied,  or  upon  what  principles, 
contribution  is  to  be  made  by  those  who  have  been  the  objects  of  his 
bounty  in  the  disposition  of  his  property.  By  his  will,  he  has  given 
several  specific  legacies,  and  devised  to  several  of  his  children  a  con- 
siderable real  estate,  and  the  question  which  it  becomes  necessary  to 
decide,  is  whether  the  devisees  of  real  estate,  are  to  contribute 
equally  and  proportionally  with  the  specific  legatees  of  the  personalty, 
or  the  burthen  of  making  up  the  deficiency,  is  to  fall  solely,  and  exda- 
sively,  upon  those,  to  whom  he  has  specifically  bequeathed  a  part  of 
his  personal  estate. 

The  principle  seems  to  be  well  settled  in  England,  that  as  to  debts 
by  specialty,  since  the  Statute  of  Fraudulent  Devises,  making  real 
estate  in  the  hands  of  devisees,  liable  to  the  payment  of  such  debts, 
specific  devises  of  freehold,  and  leasehold  estate,  are  on  the  same 
footing;  and  liable  to  contribute  in  equal  proi>ortionR  to  the  satis- 
faction of  those  debts.  It  was  so  decided  in  the  case  of  Short 
vs.  Lon^y  2  Vernon,  756.  In  that  case  the  assets  falling  short  to 
pay  debts,  the  question  was,  whether  the  deficiency  was  to  be 
charged  upon  the  real  or  upon  the  leasehold  estate.  The  Lord  Chan- 
cellor decreed  the  deficiency  to  be  borne  equally,  in  proportion  to 
value  of  each  estate.  The  debts  being  due  by  specialty,  and  both 
descriptions  •  of  property  liable  for  the  payment  of  them ;  and 
'^^  *  the  devisees  and  legatees  being  both  equally  objects  of  the  tes- 
tator's bounty,  he  determined  that  the  contribution  ought  to  be 
equal. 
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The  flame  case  is  to  be  found  reported  1st  P.  WiU.  403,  404,  Lord 
Chancellor  Cowper,  that  great  master  of  equity,  as  be  has  been  em- 
phatically styled,  there  decided,  that  to  prevent  the  disappointment 
of  the  testator's  intention,  both  estates  being  liable,  the  contribution 
OQght  to  be  equal. 

The  counsel  for  the  appellant  in  the  course  of  his  argument,  seemed 
to  think,  that  this  decision  had  been  overruled  in  the  case  of  Hazle- 
tDood  vs.  Pop€y  2  P.  Wms.  322.  In  1st  Roper  on  Leg.  638,  it  is  said,  the 
fifth  resolution  in  Hazlewood  vs.  Pope^  may  probably  at  first  sight,  be 
considered  at  vnriance  with  the  case  last  cited.  That  resolution  was 
in  these  words,  ^Vwhere  a  man  dies  indebted  by  bond,  and  leaves  a 
personal  estate,  and  devises  lands  to  J.  S.  iu  fee,  and  gives  specific 
legacies,  and  the  creditor  by  bond,  comes  on  the  personal  estate  to  be 
paid  his  bond,  the  specific  legatees  shall  not  stand  in  the  place  of  the 
hond  creditor,  to  charge  the  land  devised ;  because  the  devisee  of 
the  land,  is  as  much  a  specific  devisee,  as  the  legatee  of  the  specific 
legacy."  It  is  presumed,  says  Roper^  that  Lord  Talbot,  in  the  expres- 
sion, <<  the  specific  legatees  shall  not  stand  in  the  place  of  the  bond 
creditors,  to  charge  the  land  devised,"  must  have  intended,  not  that 
the  devisee  should  not  contribute,  but  that  the  specific  legatee  had 
no  right  to  have  the  assets  marshalled  against  the  specific  devisee, 
so  as  to  throw  the  bond  debt  exclusively  upon  the  real  estate  de- 
vised, to  the  exoneration  of  the  peraonalty,  specifically  bequeathed. 
In  this  qualified  sense,  the  resolution  in  question,  and  the  case  of 
Long  vs.  Shorty  probably  may  be  reconciled;  but  the  point  cannot  be 
considered  free  from  doubt.  The  reason  assigned  by  Lord  Talbot, 
would  seem  to  indicate,  that  the  construction  given  by  Roper  to  his 
opinion  was  well  founded,  and  that  he  did  not  intend  to  repudiate 
the  principle  of  contribution,  but  only  designed  to  exclude  the  doc- 
trine of  an  exclusive  liability,  under  the  circumstances  attaching  to 
the  •devisee  of  the  real  estate.  It  was  manifestly  the  opinion  ^no 
of  Roper^  that  the  principle  of  contribution  was  sustainable,  '*^'* 
because  in  the  preceding  page,  he  says,  'Hhere  appears  to  be  a  dis- 
tinction, in  the  application  of  the  preceding  rule,  as  to  marshalling 
in  favor  of  specific  legatees,  for  in  that  case  it  seems,  that  the  real 
and  personal  assets  specifically  devised  and  bequeathed,  will  upon 
failure  of  the  general  personal  estate,  be  so  far  marshalled,  (if  indeed 
that  term  can  iu  strictness  be  applicable,)  that  the  specific  devisee 
and  legatee,  shall  each,  in  proportion  to  the  value  of  their  respective 
gifts,  contribute  to  the  payment  of  the  specialty  debt.  But  with  re- 
spect to  a  simple  contract  creditor,  the  exception  is  not  admitted ; 
for  he  must  resort  alone  to  the  personal  estate  specifically  bequeathed, 
as  that  is  the  only  fund  liable  to  his  debt." 

The  principle  established  by  Lord  Chancellor  Cowper,  in  the  case 
of  Long  vs.  Shorty  is  sanctioned  in  a  note,  to  be  found  in  3  Woode- 
son's  Led.  534,  where  it  is  said,  ^^  as  to  debts  by  specialty,  specific 
devisee  of  freehold,  and  leasehold  estates,  seem  to  be  on  the  same 
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footing,  siooe  the  Statute  of  Fraadulent  DeTises,  3  W.  and  M.eb.  14, 
and  liable  to  contribate  in  eqoal  proportions  to  the  satisfaction  of 
those  debts.''  So  also  in  2  Wm.  an  JSx*rSj  1043,  in  a  note,  it  is  said, 
'^  according  to  the  decision  of  Ld.  Cowper,  in  Long  vs.  Sharif  1  P. 
Wm9,  403,  the  devisee  would  be  entitled  to  compel  the  specific  lega- 
tees to  contribute  to  the  payment  of  the  debt,  but  not  wholly  to  ex- 
onerate the  land."  Again,  at  page  1056,  of  the  same  book,  in  a  note, 
it  is  said,  ^  with  respect  indeed  to  specific  legacies,  the  assets,  ac- 
cording to  Ld.  Gowper's  decision  in  case  of  Lang  vs.  SkorU  shall  be 
so  far  marshalled  upon  failure  of  the  general  personal  estate,  that 
the  devisee,  and  specific  legatee,  shall  each  in  proportion  to  the 
value  of  their  respective  gills,  contribute  to  the  payment  of  the 
specialty  debt."  In  3  John.  C.  Rep.  158,  speaking  upon  the  subject 
of  contribution  between  two  specific  devisees  of  land,  Chan.  Kent 
says,  *'^  the  same  rule  was  declared  in  Long  vs.  i^art^  1  P.  Wmg,  403, 
in  the  case  of  two  specific  devisees  of  land.  The  Lord  Chanceltor 
said  it  would  equally  disappoint  the  intention  of  the  testator,  to 
^^^  *  defeat  either  devise,  by  subjecting  it  to  the  testator's  debts; 
^^^  and  therefore  he  held,  that  on  a  deficiency  of  assets,  both 
estates  must  contribute  in  proportion  to  the  value  of  their  respective 
premises." 

In  England  as  in  this  State,  the  personal  estate  is  the  natural  or 
primary  fund  for  the  payment  of  debts,  as  between  the  real  and  per- 
sonal representatives  of  the  deceased,  and  must  be  resorted  to  in  the 
first  instance  for  that  purpose.  And  in  wder  to  inforce  such  primary 
liability,  it  is  an  established  rule  in  equity,  that  as  between  the 
representatives  of  the  deceased  debtor,  if  the  creditor  proceeds 
against  the  real  estate,  descended  or  devised,  the  heir  or  devisee, 
who  has  sustained  the  loss,  shall  be  allowed  to  stand  in  the  place  oJf 
the  specialty  creditor,  to  re  imburse  himself,  out  of  the  personal 
estate,  in  the  hands  of  the  executors,  provided  such  re-imbursement 
will  not  prejudice  any  of  the  creditors,  or  any  other  party  having  a 
more  favored  claim,  than  the  heir  or  devisee  respectively.  Wms.  on 
Ux^rsj  1041. 

If  the  obligee  recovers  against  the  heir,  he  may  reimburse  himself 
out  of  the  assets  in  the  hands  of  the  executor,  but  not  to  the  preju- 
dice of  either  a  specific  or  general  legatee;  such  an  equity  exists 
only  in  favor  of  the  heir,  against  a  residuary  legat>ee,  but  in  favor  of 
a  devisee,  it  exists  against  a  general  legatee,  though  not  as  it  would 
seem  against  specific  legatees,  for  the  reason  heretofore  given.  2 
Wms.  on  Ex'rs,  1043. 

According  to  the  principles  of  the  English  law,  equity  will  marshal 
the  real  assets  descended  to  the  heir,  in  favor  of,  or  for  the  relief  of 
specific  legatees;  but  it  will  not  for  such  pur|>ose  interfere  with  the 
lands  devised,  unless  they  were  devised  snl>ject  to  the  payment  of 
debts.  3  John.  C.  Rep.  153.  That  is  to  say,  the  lands  devised,  will 
not  be  made  to  release  or  exonerate  the  specific  legatee,  but  they  will 
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be  held  to  oontribate.    The  general  mie  of  naarshaHng  assets,  is  t^ 
apply,  first  the  personal  estate ;  then  lands  devised  to  be  sold  for  the 
payment  of  debts;  then  lands  descended ;  and  lastly^  estates  specifi- 
cally devised,  even  though  they  are  generally  charged  with  the  pay- 
ment of  debts.    The  testator  in  this  case,  having  made  *  pro-   ^g^^ 
vision  in  his  will  for  the  payment  of  his  debts  and  legacies,  if  '^"^ 
the  fond  provided  by  him  for  that  purpose  has  proved  to  be  inade- 
qaate,  the  rule  of  contribution,  as  established  by  law,  must  be  re- 
sorted to,  and  ought  to  prevail. 
We  therefore  think,  that  if  in  course  of  the  administration  of  the 
.    assets  by  the  executors,  the  specific  legacies  bequeathed  b}'  the  will 
of  the  testator,  have  been  applied  to  the  payment  of  specialty  debts, 
the  specific  legatees  are  entitled  to  contribution  against  the  devisees 
of  the  real  estate ;  but  that  so  far  as  such  legacies  may  have  been 
applied  to  extinguishment  of  the  claims  of  simple  contract  creditors, 
no  such  right  of  contribution  exists,  as  against  the  de%isees  of 
the  realty;  the  personal  fund  alone  being  responsible  for  the  pay- 
ment of  debts  of  that  description.    We  think  moreover,  that  if  the 
general  personal  estate  has  been  applied  to  the  payment  of  the 
specialty  debts,  whereby  the  simple  contract  creditors,  have  been 
thrown  upon  the  specific  bequests,  the  specific  legatees  have  a  right 
to  resort  to  the  devisees  of  the  real  estate  for  contribution ;  such 
right  o(  contribution  being  essential  to  carry  into  effect  the  inten- 
tion of  the  testator,  which  was  to  m^ke  them  both  equally  the 
objects  of  his  bounty.    The  property  given  by  him  in  his  life-time  to 
his  children  by  way  of  advancement,  was  no  part  of  his  estate  at  the 
time  of  his  death,  and  cannot  be  made  to  contribute  by  his  repre- 
sentatives to  the  payment  of  his  debts. 

We  are  of  opinion,  that  the  money  receivable  under  the  decree  in 
Chancery  in  the  case  of  Sterett  vs.  Moale^  ought  to  be  equally  divided 
amongst  all  the  children  of  the  testator,  and  not  exclusively  given  to 
those  having  children.    The  will  of  the  testator  afi'ords  pregnant 
evidence,  that  all  his  children  were  equally  the  objects  of  his  bounty 
and  affection ;  and  in  disposing  of  the  fund  in  question,  the  language 
he  ha8  used  is  strong  to  shew,  that  an  equal  participation  by  them 
in  the  benefits  of  that  fund,  was  his  object.    It  is  true,  that  at  the 
time  his  will  was  made,  and  at  the  period  of  his  death,  there  were 
two  of  his  children  who  had  no  issue ;  but  in  the  course  of  nature,  it 
was  not  improbable  that,  that  state  of  things  *  might  cease  ^g^^ 
to  exist ;  and  in  the  event  of  their  having  children,  the  same  '^"^ 
motive   and  feeling  of  parental  aflectiou,  would  have  oi)erated  in 
their  behalf,  and  would  have  made  them  equally  the  objects  of  his 
bounty  and  benevolence.    The  language  of  his  will  in  relerence  to 
the  subject  is  as  follows:  ^Hhe  residue  of  the  money  annually  re- 
ceived by  my  executors  under  the  said  decree,  to  be  equally  divided 
by  tbem^  amongst  my  children,  share  and  share  alike,  and  paid  to 
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each  of  them  for  the  use  of  their  respective  children,  and  by  each 
of  them  so  applied." 

From  the  terms  of  this  bequest  it  is,  we  think,  most  apparent, 
that  equality  to  each  of  his  children,  was  the  governing  motive  of 
the  testator,  and  such  ought  to  be  the  construction  given  to  his  will, 
if  it  can  be  made  compatible  with  the  import  of  the  language  he  has 
used.  Where  the  testator  stands  in  the  relation  of  parent,  a  bequest 
to  children  generally  will  be  presumed,  in  legal  construction,  to  em- 
brace all  who  answered  that  description  at  the  period  of  his  death.  A 
Court  of  equity  is  always  solicitous  to  adopt  and  enforce  such  a  con- 
struction, because  it  is  conformable  to  the  dictates  of  nature,  and  in 
accordance  with  the  best  aflections  of  the  heart.  In  2  Wm».  onExn, 
716,  speaking  of  bequests  to  children  in  a  class,  the  author  says, 
^^  generally  speaking,  every  person  who  at  the  time  of  the  testator's 
death  falls  within  the  described  class  of  children,  will  be  entitled. 
But  where  it  appears  from  express  declaration  or  clear  inference  upon 
the  will,  that  the  testator  intended  to  confine  his  bequest  to  those 
only  who  answered  the  description  at  the  date  of  the  instrument, 
such  intention  must  be  carried  into  effect.  A  Court  of  equity  how- 
ever, is  always  anxious  to  include  all  children  in  existence  at  the  time 
of  the  death  of  tbe  testator,  and  particularly,  when  he  stands  in  the 
relation  of  parent  to  the  legatees ;  the  Court  presuming,  that  he  in- 
tended to  do  his  duty,  in  providing  for  all  his  children  at  his  death, 
will  lay  hold  of  any  general  expression,  to  give  effect  to  this  pre- 
sumed  intention,  and  will  not  permit  such  general  expression  to  be 
narrowed  by  the  context."  The  language  of  the  will,  in  making  the 
bequest  in  this  case,  is  very  ♦  broad  and  general.  The  legacy 
i^Uff  ^jig  iQ  y^  divided  by  the  executors  amongst  his  children,  share 
and  share  alike ;  and  paid  to  each  of  them,  for  the  use  of  their  respec- 
tive children,  and  by  each  of  them  so  applied.  It  is  a  well  established 
rule  in  the  construction  of  wills,  that  where  there  is  a  general  and 
particular  intent,  apparent  upon  the  face,  the  general  intent,  although 
first  expressed,  shall  control  and  overrule  the  particular.  Thus  in  2 
Wm8.  on  Exrs,  714,  it  is  said,  ^Mt  must  not  however  be  understood, 
that  because  the  testator  uses  in  one  part  of  his  will,  words  having  a 
clear  meaning  in  law,  and  in  another  part,  words  inconsistent  with 
the  former,  that  the  first  words  are  to  be  cancelled  or  overthrown. 
A  contrary  i>rinciple  is  now  fully  established,  in  the  doctrine  already 
considered,  that  the  general  intent  although  first  expressed,  shall 
overrule  the  particular."  It  appears  in  this  case  most  clearly  from 
his  own  explicit  declarations,  that  it  was  his  great  and  leading  object 
to  make  an  equal  distribution  of  his  property  amongst  all  his  chil- 
dren, being  governed  in  this  last  solemn  act  of  his  life,  in  providing  for 
his  family,  and  disposing  of  his  estate  by  an  equal  and  similar  affec- 
tion for  each,  and  every  one  of  them.  If  then  equality  of  bounty  to 
all  his  children,  was  his  great  leading  and  cardinal  motive ;  in  the 
language  of  the  books,  if  such  was  his  general  intent,  and  he  has 
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used  language  safflciently  strong  to  carry  that  intent  into  effect,  upon 
priDciple,  it  appears  to  be  settled,  that  such  general  intent  is  not  to 
be  fmstrated,  by  any  inconsistent  particular  intent,  but  must  be  sap-^ 
ported,  and  ultimately  prevail.  In  the  decision  of  this  question,  it  is 
moreover  a  circumstance  en  titled  to  great  and  weighty  consideration, 
that  the  fund  in  controversy  is  of  considerable  value,  and  amounts  in 
magnitude  to  nearly  a  third  of  his  personal  estate ;  and  if  alloted  ex- 
clusively to  such  of  the  children  of  the  testator  as  had  children,  will 
oecessarily  lead  to  an  infringement  of  that  well  established  rule  of 
construction,  that  the  particular  must  yield  to  the  general  intent,  in 
ease  there  should  exist  a  conflict  between  them.  Although  a  provi- 
sion for  his  grand-children  might  have  been  an  object,  about  which 
he  was  solicitous,  it  is  fully  apparent  that  he  was  equally  ^g^^^ 
•  anxious,  that  all  his  children  should  be  equally  benefited  by  '^"  ■ 
his  bounty ;  and  that  no  distinction  or  disparity  should  exist  between 
them,  as  the  object  of  his  munificence. 

The  true  construction  of  his  will  is,  that  the  fund  to  be  received  by 
his  executors,  under  the  decree  in  Chancery,  was  to  be  paid  to  each 
of  his  children  in  equal  proportions,  to  be  applied  to  those  then  hav- 
ing issue,  to  the  use  of  their  children,  and  by  those  not  then  having 
children,  to  the  use  of  their  children,  whenever  they  should  have 
children.    By  no  other  appropriation  of  that  fund,  can  the  general 
intent  of  the  testator,  as  plainly  indicated  on  the  face  of  his  will,  be 
carried  fully  into  effect.    A  contrary  construction  would  defeat  en- 
tirely that  equality  of  bounty  amongst  his  children,  which  appears  to 
have  been  the  great  and  paramount  object  of  the  testator  in  the  dis- 
position of  his  property,  and  ought  not  to  be  adopted,  unless  the  lan- 
guage of  his  will  is  ao  explicitly  imperative,  as  necessarily  to  demand 
it.     We  do  not  think  that  the  executors  are  properly  chargeable  with 
interest  upon  the  several  balances  from  time  to  time  found  to  be  in 
their  bands,  in  the  course  of  their  administration.    They  do  not 
appear  to  have  used  the  assets  in  any  instance  for  their  own  emolu- 
ment, nor  was  there  that  degree  of  unwarrantable  negligence  in  the 
appropriation  of  them,  to  the  payment  of  debts,  which  would  render 
them  upon  ])rinciple  so  chargeable.    Their  settlements  appear  to 
have  been  annually  made  with  the  Orphans'  Court,  except  in  one  in- 
stance, where  there  appears  to  have  been  an  excess  of  a  few  months 
only ;  and  the  rule  as  settled  b^'  this  Court,  appears  to  be,  to  look 
with  a  favorable  eye  upon  the  conduct  of  executors,  and  other  trus- 
tees, and  to  treat  them  with  a  reasonable  indulgence,  when  they 
have  acted  with  good  faith  in  the  execution  of  the  trust  confided  to 
them;  and  not  to  hold  them  liable  upon  slight  grounds.    In  4  0.  i& 
J.  Rep.  460,  this  Court  lay  down  the  general  principle  to  be,  that 
whenever  an  administrator  manifestly  intends  fairly  to  do  his  duty, 
the  rule  should  be,  not  to  hold  him  liable  upon  slight  grounds.    It  is 
XDoreover  to  be  remembered,  that  until  the  settlement  of  their  fourth 
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onfi  ^<^<^un(  ^i^b  ^^6  Orphans'  Court,  the  balance  against  *  them 
'^^^  to  more  than  one-third  of  their  amount,  were  composed  in  part 
of  Bank  of  Columbia  stock,  for  which  in  that  account,  they  obtained 
a  credit,  as  being  worth  nothing.  In  the  book  last  referred  to,  it  is 
true,  this  Court  say,  an  administrator  may  be  compelled  to  pay  in- 
terest on  money  kept  in  hands,  without  apparent  reason,  from  the 
end  of  t  hi  I  teen  months  after  the  date  of  his  letters,  but  they  say  at 
the  same  time,  that  he  is  only  to  be  charged  with  interest,  where  id 
so  doing,  it  also  appears  that  he  is  guilty  of  a  culpable  inattention  to 
his  duty.  In  this  case,  so  far  from  lieing  guilty  of  negligence,  or  a 
culpable  inattention  to  duty,  the  executors  appear  in  one  instance,  to 
have  used  extraordinary  diligence  and  dispatch ;  for  their  third  and 
fourth  accounts,  from  the  dates  of  the  probates  attached  to  them, 
appear  to  have  been  settled  with  the  Orphans'  Court  on  the  same 
day. 

In  treating  upon  the  subject  of  charging  executors  or  a«lministra- 
tors  with  interest,  in  the  settlement  of  their  accounts,  Wms.  an  Extm. 
1132,  says,  ^^  There  are  two  grounds  on  which  an  executor  or  adminis- 
trator may  be  charged  with  interest :  1st,  That  he  has  been  guilty 
of  negligence  in  omitting  to  lay  out  the  money  for  the  benefit  of  the 
estate.  2ud.  That  he  himself  has  made  use  of  the  money  to  his  own 
profit  and  advantage,  or  has  committed  some  other  misfeasance. 
With  respect  to  neglect  on  the  part  of  the  executors,  in  not  laying 
out  balances,  it  muse  be  observed,  that  it  frequently  may  be  neces- 
sary and  justifiable,  for  an  executor  to  keep  large  sums  in  his  hands, 
to  answer  the  exigency  of  the  testator's  affiairs,  especially  in  the 
course  of  the  first  year  after  the  decease  of  the  testator,  in  which 
case  such  necessity  is  so  fully  acknowledged,  that  according  to  the 
ordinary  coui-se  of  the  Court,  the  fund  is  not  considered  distributable 
until  after  that  time.  But  if  the  Court  observes,  that  an  executor 
keeps  money  dead  iu  his  hands,  without  any  apparent  reason  or 
necessity,  then  it  becomes  negligence,  and  a  breach  of  trusty  and  the 
Court  will  charge  the  executors  with  interest."  So  iu  3  6.  <&  J.  341, 
this  Court  say,  where  trustees  act  bona  fide  and  with  due  diligence, 
^  they  have  always  received  the  favor  and  protection  of  Courts 
«UV  •  qj-  equity ;  their  acts  have  been  regarded  with  the  most  indul- 
gent consideration.  Cinder  the  circumstances  of  this  case,  we  do  not 
therefore  think,  that  there  has  been  such  negligence  and  culpable 
inattention  to  duty,  as  to  require,  that  the  executors  should  be 
charged  with  interest  on  the  balances,  from  time  to  time,  found  to  be 
in  their  hands.  It  does  not  appear,  that  the  assets  have  been  ased 
for  their  own  l)enefit,  or  that  any  unreasonable  or  avoidable  delay, 
has  occurred  in  bringing  their  trust  to  a  final  settlement. 

We  think  that  the  bequest  to  his  children  of  the  money  to  be  re- 
ceived under  the  decree  in  Chancery,  was  a  specific  legacy,  and  not 
liable  to  abate  with  the  general  legacies.  The  money  to  be  received 
under  that  particular  decree,  was  given  to  the  legatees;  and  they 
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had  a  right  to  demand  it,  an  such  IVom  the  executors.    The  intent 
was  clear,  to  give  that  identical  money,  and  not  a  sum  of  the  like 
amount  generally.    When  received  by  the  executors,  it  became  spe- 
cifically the  right  and  property  of  the  legatees,  and  they  had  a  right 
to  demand  it  of  the  executors  as  such.    In  2  Wma.  on  Ex*r8j  745,  it 
is  said,  '^  where  the  bequest  was  to  my  grand-daughter  the  sum  of 
forty  pounds,  being  part  of  a  debt  due  to  me  from  A.  for  rent,  she 
allowing  what  charges  shall  be  expended  in  getting  the  same.   Item, 
I  bequeath  to  my  grandsons  G.  and  D.  the  rest  and  residue  of  what 
is  due  to  me  from  the  said  A.,  which  is  about  forty  pounds  more,  in 
equal  shares,  and  they  allowing  charges  as  aforesaid,  these  were 
held  specific  legacies."    Again,  at  page  739,  the  same  author  says, 
^a  legacy  is  general,  when  it  is  so  given  as  not  to  amount  to  a  be- 
quest of  a  particular  thing,  or  money  of  testator,  distinguished  from 
all  others  of  the  same  kind.    A  legacy  is  specific  when  it  is  a  bequest 
of  a  specific  part  of  the  testator's  personal  estate,  which  is  so  distin- 
guished."   A  debt  due  to  the  testator  may  be  specifically  bequeathed, 
as  where  there  is  a  bequest  of  the  money  now  owing  to  me  from  A.  or 
the  money  due  to  me  on  the  bond  of  A.    That  the  legacies  were  spe- 
cific will  further  appear  from  the  consideration,  that  if  the  fund  had 
failed  out  of  which  they  were  payable,  the  legatees  would  not  ^*^ 
have  •  been  entitled  to  any  recompense  or  satisfaction  out  of  -•'^ 
the  general  personal  estate,  which  is  one  of  the  features  distinguish- 
ing a  general  from  a  specific  legacy. 

As  to  the  character  of  the  mortgage  from  Richard  Lockerman  to 
the  testator,  and  whether  the  same  is  to  be  considered  as  real  or 
personal  estate,  we  are  of  opinion  that  it  must  be  considered  as  be- 
longing to  the  class  of  real  and  not  personal  assets.  There  is  no 
doubt  of  the  general  rule,  that  a  mortgage  interest  before  ibreclosure, 
is  considered  in  equity  as  a  chattel  interest,  and  personal  assets,  and 
belongs  to  the  executors;  and  though  the  technical  fee  may  descend 
to  the  heir,  he  takes  it  in  trust  for  the  personal  representatives.  3 
John.  C.  Rep.  145,  and  cases  there  cited.  The  principle  is  well 
settled,  that  a  mortgage  on  lands  is  nothing  more  than  a  security  for 
the  debt,  and  anything  which  transfers  or  extinguishes  the  debt, 
transfers  or  discharges  the  mortgage  as  an  incident  to  the  debt. 
This  no  doubt  is  the  general  as)>ect  under  which  it  is  viewed  in  a 
Conrt  of  equity ;  but  it  is  equally  well  settled,  that  the  mortgagee, 
may  as  between  his  real  and  personal  representative,  by  a  manifest 
declaration  of  his  intent,  convert  the  mortgage,  as  well  as  any  other 
part  of  his  personal  estate  into  land;  and  make  it  pass  accordingly. 
1  Www.  on  JEx^rs,  432;  2  Vernon^  581. 

In  the  case  referred  to  in  Vernon^  the  following  facts  are  stated  : 
^*  the  testator  having  several  mortgages,  and  amongst  the  rest,  a 
mortgage  in  fee  of  lands  in  Fenlake,  he  devises  his  mortgages  to  his 
two  daughters,  and  their  executors  and  administrators;  and  devises 
his  lands  in  Fenlake,  upon  which  he  had  entered,  upon  forfeiture  of 
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the  mortgage,  to  his  two  daughters  and  their  heirs;  Mary,  one  of 
the  daughters,  dying  without  issue,  Higgs,  the  husband  and  admin- 
istrator, claims  a  moiety  of  the  lands  in  Fenlake,  as  part  of  hi8  wife's 
persona]  estate,  it  being  a  mortgage  not  foreclosed,  nor  the  equity  of 
redemption  released."  CFpon  this  state  of  facts,  the  Court  say, 
^<  although  it  is  a  mortgage,  as  between  the  mortgagor  and  mortga- 
gee, yet  the  testator's  intent  was,  it  should  pass  to  his  daughters  as 

real  estate,  to  them  and  their  heirs,  and  not  as  •  part  of  his 
*•■*  personal  estate;  and  Mary,  the  wife  of  Higgs,  being  dead 
without  issue,  it  descends,  and  goes  to  her  sister,  as  her  heir-at-law, 
and  Higgs,  as  administrator  to  his  wife,  ought  not  to  have  any  part 
thereof  as  personal  estate."  It  is  manifest,  that  the  ground  of  the 
decision  in  this  case  was,  that  the  mortgaged  estat'C  in  question  was 
devised  to  his  daughters,  and  their  heirs ;  and  not  as  in  the  case  of 
the  other  mortgages,  to  his  daughters  and  their  executors  and  ad- 
ministrators; it  being  therefore  the  clear  intent 'of  the  testator  to 
treat  it  as  real  estate,  descendible  to  the  heirs,  and  not  as  iiei-sionalty 
which  should  pass  to  the  executors  or  administrators,  the  Coart,  in 
order  to  effectuate  that  intent,  treated  it  as  land,  and  not  a^  personal 
estate.  In  the  case  before  this  Court,  the  intent  of  the  testator  was, 
we  think,  equally  apparent,  to  treat  the  mortgage  as  real  estate,  and 
not  as  personal  property.  The  language  of  the  will  is  as  follows :  '^I 
will  and  devise  unto  my  son,  Eichard  M.  Chase,  his  heirs,  executors 
and  administrators  and  assigns,  all  the  lands  mortgaged  me  by  my 
son-in-law,  Richard  Lockerman,  in  trust,  to  receive  the  interest  on 
said  mortgages,  which  has  or  may  become  due,  and  to  pay  the  same 
over  to  my  daughter,  Frances  Townley  Lockerman,  during  her  life, 
to  her  sole  and  exclusive  use  and  benefit;  and  her  receipt  for  the 
same  shall  be  good  and  sufficient  in  law  and  equity;  and  in  case  my 
son-in-law,  Richard  Lockerman,  should  survive  my  said  daughter, 
Frances  Townley,  I  do  hereby  grant  permission  to  my  said  son-in- 
law  to  occup3'  and  use  the  said  lands  mortgaged  by  him,  during  his 
natural  life,  free  from  rent  and  interest.  I  give  and  devise  the  lands 
mortgaged  to  me  by  my  son,  Richard  Lockerman,  after  his  death, 
and  the  death  of  his  said  wife,  unto  their  children,  and  their  heirs, 
to  be  equally  divided  amongst  them."  The  lands  mortgaged  in  this 
case  are  devised  to  the  trustee  and  his  heirs,  and  after  the  death  of 
the  ceittui  que  trusty  and  her  husband,  (who  in  case  of  his  surviving 
his  wife,  is  to  have  permission  to  occupy  them  free  from  rent  and 
interest,)  they  are  devised  to  their  children  and  their  heirs,  to  be 
equally  divided  between  them.    The  intention  of  the  testator,  there- 

fore,  to  treat  the  mortgage  as  real  estate,  is  we  think,  •  most 
'**'*  clear  and  indisputable.  Upon  the  subject  of  costs,  we  think 
that  the  executors  ought  not  to  be  personally  charged  with  the  i>ay- 
ment  of  them,  either  in  this  Court,  or  in  the  Court  below ;  but  that 
they  ought  to  be  paid  out  of  the  assets  of  the  estate.  The  diffical* 
ties  attending  the  execution  of  their  trust,  rendered  it  proper,  that 
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they  should  act  nnder  the  direction  and  indemnity  of  a  Court  of 
equity ;  and  in  sach  cases  the  practice  geems  to  be  to  charge  the  cost 
of  the  sait  upon  the  fund.  1  John.  C.  Rep.  45,  473, 153.  In  the  last 
caae  referred  to,  the  Chancellor  says,  as  the  defendant  is  not  in  de- 
fault, and  has  only  sought  the  direction  of  this  Court  in  a  case  proper 
for  it,  he  ought  to  receive  cost  out  of  the  fund,  and  this  is  the  course 
of  the  Court  in  such  cases.  The  decree  of  the  Chancellor  is  reversed 
and  the  cause  remanded  to  the  Court  of  Chancery  for  further  pro- 
ceedings, conformably  to  the  principles  herein  contained. 

Decree  reversed^  and  cause  remanded. 


Geobge  Beltzhoovee  vs.  John  Yewbll. — December,  1840. 

An  acknowledgments  to  take  a  debt  out  of  the  Statute  of  Limitations,  if 
not  made  in  express  terms,  must  be  evidenced  by  facts,  satisfactorily 
shewing  the  admission  of  the  debtor,  that  the  debt  had  not  been  paid. 
(a) 
A  payment  made  on  account  of  a  running  account  of  long  standing,  of 
which  the  debtor  had  never  been  furnished  with  a  copy,  or  otherwise 
apprised  of  the  entries  contained  in  it,  is  not  sufficient  to  warrant  the 
Court,  so  to  apply  the  payment  to  the  debt,  as  to  pronounce  the  statu- 
tory bar  removed.    It  should  be  left  to  the  jury  to  say,  on  account  of 
what  indebtedness  the  payments  was  made,  (b) 
To  revive  the  items  of  an  open  account  which  are  barred  by  the  statute,  by 
a  payment  in  part,  or  payment  on  account,  it  is  necessary  it  should 
appear  that,  the  payment  was  made  on  those  items,  or  that  the  debtor 
with  full  knowledge  of  the  charges  barred  by  the  statute,  made  the 
payment  recognizing  their  validity. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
assumpsit  brought  ou  the  29th  April,  1837,  by  the  appellant  against 
the  appellee.  The  declaration  •  counted  for  work  and  labor,  -^  ^  q 
care  and  diligence,  and  divers  material — use  and  occupation  ^^^^ 
of  certain  stables  and  buildings  of  the  plaintiff;  matters  properly 
chargeable  in  account — goods  sold,  money  counts,  and  upon  an 
instmul  computasset 

The  defendant  pleaded  the  general  issue  and  limitations,  mm 
assumpsit  infra^  dtc.^  and  actio  nem— on  which  issues  were  joined,  &c. 

At  the  trial  of  the  cause,  the  plaintiff  to  support  the  issue  on  his 
part,  offered  in  evidence  to  the  jury  an  account,  and  proved  the  sale 
and  delivery  of  the  articles  charged,  comprising  items  for  the  yearly 
rent  of  a  stable,  at  $50  per  annum,  commencing  12th  July,  1829,  end- 
ing 12th  July,  1835,  and  for  another  stable  from  2nd  November,  1829, 


(a)  Approved  in  Stockett  vs.  Sasacer,  8  Md.  878.  See  Oliver  vs.  Oray,  1  H. 
&  G.   142,  note, 

(6)  Approved  in  Quynn  vs.  Carroll,  10  Md.  209;  Sprogle  vs.  AUen,  88  Md. 
887. 
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to  2nd  November,  1835,  at  same  rate,  and  of  another  Rtnble  from 
23rd  March,  1830,  to  23rd  March,  1835  at  same  rate^  and  for  another 
stable  from  24th  April,  1832,  to  24th  July,  1835 — and  also  an  account 
from  31st  January,  1834,  to  July,  1835,  for  nien'tii  board — salt  and 
candles — vinegar  and  whiskey  for  horses. 
The  defendant  then  offered  the  following  receipts : 

Baltimore,  August  19th,  1834. 
BecM  fi-om  G«o.  Beltzhoover,  agent,  fifty  d<»llars  on  account. 

$50.  John  Yewell. 

Baltimore,  Oct'r  20th,  1834. 
Bec'd  from  Geo.  Beltzhoover,  agent,  fifty  dollars  on  account. 

*50.  John  Yewell. 

Received  from  G.  Beltzhoover,  agent,  fifty  dollars  on  acc't. 
December  11th,  1834.  $50.  John  Yewell. 

Kec'd  from  G.  B.  thirty  dollars  on  acc't.  March  2l8t,  1835. 

$30.  John  Yewell. 

Mr.  George  Beltzhoover,  will  please  pay  Messrs.  G.  Hofl'maa  &  Co. 
seventy-three  dollars  and  ninety-seven  cents,  and  charge  to  aoooant 
of.  Yours,  &c.  John  Ybwbul. 

Baltimore,  April  15th,  1835.         Endorsed,  C.  Hoffman  &  Ck>. 

Baltimore,  June  23rd,  1835. 
KecM  from  G.  Beltzhoover,  agent,  thirty  dollars  on  account. 

$30.  John  Yewell. 

Kec'd  of  G.  Beltzhoover,  agent,  twenty-live  dollai*s  on  acc't. 
Baltimore,  July  18th,  1835.  $25.  John  Yeweul. 

•The  plaintiff'  then  prayed  the  Court's  opinion  to  the  jury, 
'^^'^  that  such  receipts  took  the  plaintiff''s  claim  out  of  the  Statute 
of  Limitations,  for  the  period  between  the  1st  of  January  and  the 
27th  April,  1834,  which  direction  the  Court  [Abghes,  C.  J.  and 
PUBVIANGE,  A.  J.,]  gave.    The  defendant  excepted. 

The  verdict  and  judgment  being  against  the  defendant,  he  brought 
the  case  by  appeal  to  this  Court. 

The  cause  was  argued  before  Stephen,  Dorset,  Chamsess, 
and  Spence,  JJ. 

Richardson  and  R,  Johnson^  for  the  appellant.  Tyson^  for  the 
appellee. 

DoBSBY,  J.  delivered  the  opinion  of  this  Court.  A  receipt  on 
account  for  a  sum  of  money  paid,  does  not  per  se  mean,  that  the  pay. 
ment  wa^s  made  in  part  satisfaction  of  an  account  current,  much  less 
does  it  mean,  that  the  payment  was  made  in  part  satisfaction  of  an 
open  account  ke])t  by  the  creditor  against  the  debtor.  It  means  noth- 
ing more,  than  that  it  is  a  payment  on  account  of  some  debt  due  from 
the  payer,  to  him  receiving.  What  that  debt  is,  is  a  matter  of  fact 
to  be  found  by  the  jury,  after  the  testimony  in  the  cause  in  which 
the  question  arises,  has  been  submitted  to  their  consideration. 
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It  is  Dot  an  inference  of  law,  or  a  matter  of  fact,  so  coDclasively 
^tablished  by  proof,  that  the  Goart  would  be  warranted  in  assuming 
the  appiieatiou  of  the  payment  to  the  debt,  whereof  proof  had 
been  given,  and  pronooncing  the  statutory  bar  to  its  recovery 
thereby  removed.  -  Evom  vs.  Damea^  3  Eng.  C.  L.  E.  202,  and  Dod- 
Mii  vs.  Mackey^  8  Eng.  C.  Z.  E.  377.  That  we  have  ascribed  to  snch 
a  receipt  its  true  meaning,  we  think  is  not  only  sustained  by  its 
import  in  the  ordinary  transactions  of  business,  in  which  it  is  so 
generally  and  indefinitely  used;  but  by  its  legal  interpretation  when 
referred  to  in  the  law  books. 

In  2  Leigh? %  Nisi  Ftiu$j  1205,  under  the  head  of  part  payments  on 

account,  in  shewing  the  effects  of  such  payments,  in  taking  claims 

without  the  Statute  of  Limitations,  amongst  the  many  cases  referred 

to  on  that  subject,  there  is  not  one  of  them,  *  where  the  cause   ^  i  e 

of  action  was  an  account  current ;  but  the  author  treats  of  the    '^^^ 

payments  which  he  classifies  under  that  head,  as  indiscriminately 

applicable  to  every  species  of  debt,  whether  on  bill,  bond,  note  or 

otherwise.    If  the  word  account,  in  the  receipts  in  question,  means 

an  account  current,  to  whose  account  current  does  it  refer t— to  that 

kept  by  the  plaintiff,  or  the  defendant?    Each  may  and  ought  to 

keep  such  an  account  of  the  transactions  between  them.    Is  it  not 

in  such  case,  much  more  pit>bable,  that  the  party  paying,  would 

reoognice  the  account  kept  by  himself,  and  design  that  \;he  payment 

«honld  be  credited  against  the  amount  due  thereon,  for  which  he 

knows  himself  the  det>tor,  than  the  account  kept  by  the  creditor, 

wliich  the  debtor  has  never  seen,  and  is  wholly  ignorant  of  the 

chai^ea  it  may  oontain. 

Bat  Hoppose  there  be  but  one  account  to  which  the  payment  could 
be  applied ;  and  that  one  kept  by  the  creditor,  (the  contents  of  which 
however  had  never  been  communicated  to  the  debtor,)  and  the  debtor 
knowing,  that  for  articles  recently  furnished  by  the  creditor  he  owes 
him  a  larger,  makes  payment  of  a  less  sum  on  account;  what  acknow- 
ledgment of  indebtedness  can  be  rationally  inferred  from  such  a 
paymeutf    Can  his  act  be  tortured  into  an  admission,  that  he  then 
stands  indebted  to  his  creditor  for  every  article  with  which  at  any 
period  of  his  life,  he  might  have  been  properly  chargeable  f  notwith- 
standing, that  previous  to  such  payment,  in  contemplation  of  law,  he 
is  presumed  to  have  made  payment  in  fact  for  every  article  beyond 
the  statutory  bar,  and  by  lapse  of  time  to  have  lost  the  receipt,  or 
evidence  by  which  the  payment  might  be  established  t    Such  admis- 
sion too,  covering  items  of  the  account,  (if  such  were  contained  in  it,) 
as  well  of  eighteen  as  of  three  years  standing.    All  the  modern  deci- 
sions and  views  which  have  prevailed  in  the  Courts  of  justice  both  of 
JBn^land  and  of  this  country,  for  many  3  ears  past,  are  opposed  to  the 
decision  of  the  County  Court  made  in  the  case  at  bar,  which  if  sus- 
tained, would  be  productive  of  as  much  mischief,  and  as  effectually  de- 

10  11  Or.  &  J. 
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feat  the  desip^n  of  the  statute,  as  any  case  to  be  found  in  the  pages 
of  judicial  history. 

•  The  acknowledgment  of  a  debt  to  take  it  without  the  sta- 
'^'■^  tute,  if  not  made  in  express  terms,  must  be  evidenced  at  least 
by  facts,  satisfactorily  shewing  the  admission  of  the  debtor,  that  the 
debt  had  never  been  paid.  Upon  no  principle  of  reason  or  justice, 
can  such  an  inference  be  deduced,  from  the  simple  fact  of  a  payment 
made  on  account,  of  a  running  account  of  long  standing,  of  which 
the  debtor  had  never  been  furnished  with  a  copy,  or  been  otherwise 
put  in  possession  of  a  knowledge  of  the  entries  which  it  contained. 
The  inconsistency  and  injustice  of  drawing  such  an  inference  against 
a  debtor,  making  general  payments  on  account,  is  demonstrated  by 
the  case  now  at  bar,  in  which  the  Court  was  called  upon  to  assume 
the  correctness  of  the  plaintiff's  account  current,  shewing  a  debt  of 
nearly  two  thousand  dollars,  and  withholding  all  credit  for  the  na- 
merous  payments  which  had  been  made,  and  which  the  plaintiff 
himself  afterwards  admitted  upon  the  record,  that  his  claim  with 
the  many  years  interest,  which  the  jury  may  have  allowed  him  upon 
it,  did  not  exceed  the  sum  of  two  hundred  and  four  dollars  and  thirty- 
two  cents. 

To  revive  the  items  of  an  open  account,  which  are  barred  by  the 
statute,  by  a  payment  in  part,  or  part  payment  on  account,  which 
are  the  same  thing,  it  is  necessary  that  it  should  appear,  that 
the  payment  was  made  on  those  items,  or  that  the  debtor  having  fuU 
knowledge  of  charges  in  the  account,  to  which  the  statute  was  a  bar, 
made  the  payment,  recognizing  its  validity.  The  payment  too^ 
must  be  applied  by  the  debtor,  not  the  creditor.  For  although  the 
creditor,  on  the  omission  of  the  debtor  to  do  so,  may  apply  the  pay- 
ment in  part  satisfaction  of  the  debt,  or  that  part  of  it  which  is 
barred  by  the  statute,  yet  such  payment  and  application  will  not 
relieve  the  balance  of  such  debt  from  the  operation  of  the  statute^ 
Mills  vs.  Fowkes,  35  Eng.  0.  L.  B.  175. 

For  the  reasons  assigned,  and  on  the  authorities  referred  to,  we 
think  the  County  Court  erred  in  ivithdrawing  from  the  consideration 
of  the  jury,  the  determination  of  the  fact,  on  account  of  what  indebt- 
edness, the  payments  specified  in  the  receipts  were  made,  and4n  deter- 
^  mining,  that  the  unsatisfied  portion  •  of  the  debt  barred  by 
***  •  the  Statute  of  Limitations,  was  revived  by  the  receipts,  and 
therefore  reverse  their  judgment. 

Judgment  reversed^  and  a  proced/sndo  awarded. 


George  B.  MAaBUDEB  and  J.  A.  Cabteb  vs.  Geobge  Peteb, 

Executor  of  David. — December,  1840. 

P.  devised  as  follows — ''I  wish  all  my  debts  to  be  as  speedily  paid  as  possi- 
ble, for  which  purpose  I  desire  that  the  tract  of  land  on  which  D.  liyes. 
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together  with  all  mj  personal  property  thereon,  may  be  sold,  and  ap- 
plied to  that  purpose;  and  in  aid  of  that,  so  much  of  my  city  property 
as  may  be  necessary  to  effect  that  object."  and  appointed  S.,  Q.  and  L., 
executors  of  his  will.    Upon  the  construction  of  this  will,  it  was  held^ 
that  the  executors  of  P.  whose  duty  it  was  to  pay  the  debts  of  the  tes- 
tator with  the  proceeds  of  sale,  had  the  right  at  common  law  to  make 
the  sale,  and  competent  power  to  pass  the  legal  title  under  the  will  to 
the  purchaser,  upon  payment  of  the  purchase  money;  that  the  power 
to  sell  in  this  case,  was  given  to  the  executors  by  implication,  and  that 
the  trust  to  apply  the  proceeds  to  the  payment  of  debts,  would  continue 
the  power  in  the  surviving  executor,  (a) 
The  executors  acting  under  this  will,  in  1818,  sold  the  real  estate  to  M.  for 
cash,  and  on  credit  as  to  two-thirds  of  the  purchase  money,  for  which 
they  received  the  notes  of  the  purchaser,  endorsed,  payable  in  1815  and 
1816.    They  gave  him  a  bond  of  conveyance  in  1813,  agreeing  to  put 
him  in  possession  in  1814,  and  upon  payment  of  the  whole  purchase 
money  to  make  him  a  conveyance.     Possession  was  accordingly  de- 
livered to  M.  who  immediately  assigned  the  bond  of  conveyance  to  his 
two  daughters  £.  and  6.  for  the  payment  of  $3,000,  and  then  to  his 
endorsers  on  the  notes  given  for  the  purchase  money  of  the  land,  for 
their  indemnity.     In  1820,  M.  became  insolvent  and  petitioned  for 
relief.    In  his  schedule  he  referred  to  his  debt  due  the  executors  of  P. 
and  the  land  bought  from  them,  as  subject  to  a  lien,  and  conveyed  all 
his  estate  to  a  trustee  appointed  for  the  benefit  of  his  creditors.    In 
1821,  the  executors  obtained  judgment  at  law  against  M.  alone,  for  the 
purchase  money;  this  not  being  paid,  an  ejectment  was  brought  for  the 
land,  by  the  heirs-at-law  of  P.  to  compel  payment,  which  was  ultimately 
abandoned.    And  after  this,  the  trustee  of  M.  the  insolvent  debtor,  who 
had  held  the  land  from  1820  to  1834,  acting  in  that  character,  sold  and 
conveyed  it  to  C.  the  defendant.    In  1836,  the  surviving  executor  filed 
his  bill  against  C.  and  the  trustee  of  M.  for  a  re-sale  and  payment  of 
the  balance  of  the  purchase  money.    Held, — 
*  1.  That  the  possession  of  C.  and  those  under  whom  he  claimed,  was    a -■  ^ 
not  adversary.  /4J.O 

2.  That  the  vendee  M.  and  those  claiming  under  him,  with  notice,  are  to  be 
considered  as  trustees  for  the  whole  or  such  part  of  the  purchase  money 
as  remains  unpaid. 

8.  That  as  the  defendant  C.  knew  he  was  dealing  with  and  purchasing  from 
the  trustee  of  an  insolvent  debtor,  who  had  no  conveyance  of  the  legal 
title  to  the  land,  a  fact  of  which  he  was  also  aware,  there  was  enough 
to  put  him  upon  inquiry  into  the  title,  and  to  affect  him  with  know- 
ledf^e  of  the  insolvent's  schedule,  which  disclosed  the  fact  of  unpaid 
purchase  money  and  lien  on  the  land,  and  that  therefore  C.  was  not  a 
purchaser  without  notice,  (b) 


(a)  Cited  in  Alexander  vs.  Walter,  8  Gill,  259.  See  also,  Peter  vs.  Beverly, 
10  Peters,  532;  Taylor  vs.  Benham,  5  Howard.  238.  As  to  sales  of  land  by 
executors,  see  Rev.  Ck)de,  Art.  60,  sec.  201,  amended  by  Act  of  1884,  c.  426, 
and  Rev.  Code.  Art.  66,  sec.  10. 

(b)  Approved  in  Smoot  vs.  Rea,  19  Md.  412;  Trust  Estate  of  Woods.  52  Md. 
552;  A.bell  vs.  Broum,  55  Md.  222;  Ringgold  vs.  Bryan,  3  Md.  Ch.  493;  Stock- 
ett  vs.  Taylor,  Ibid,  548.  See  also,  Baynard  vs.  Norris,  5  (xill,  468;  Dance  vs. 
JDcmce^  56  Md.  487.  It  is  well  settled  that  what  is  sufiScient  to  put  a  pur- 
ofaaser  on  inquiry  is  good  notice, — that  is,  where  a  man  has  sufficient  in- 
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4.  That  the  lien  in  this  case  was  not  waived  by  taking  notes  with  endonen. 

(c) 

5.  Prima  fade — purchase  money  is  a  lien  on  the  land  sold,  and  it  lies  on  the 

vendee  to  show  the  contrary. 

6.  A  reservation  of  the  legal  title  in  the  contract  of  sale,  until  the  full  paj- 

ment  of  the  whole  purchase  money,  is  a  conclusive  manifestation  of  the 
vendor ^8  intent  not  to  part  with  his  lien  therefor,  (d) 

7.  A  purchaser  with  notice  of  an  outstanding  lien  for  a  balance  of  purchase 

money  unpaid,  is  liable  to  be  affected  by  a  payment  of  the  sureties  for 
such  purchase  money  to  the  vendor,  who  may  thereby  become  substi- 
tuted to  his  lien,  and  competent  to  enforce  it  for  their  indemnity,  (e) 

8.  A  loss  of  vendor  ^8  remedy  at  law,  by  limitations,  to  the  security  he  had 

received  from  the  vendee  for  the  purchase  money,  will  not  bar  the 
remedy  in  equity  upon  the  ground  of  equitable  lien.  (/) 

9.  Lapse  of  time  from  1st  January,  1816,  to  16th  March,  1886,  (the  time  which 

intervened  between  the  period  when  the  purchase  money  was  all  dae 
and  the  filing  of  the  bill  in  ^this  cause,]  as  creating  a  presumption  of 
payment  when  unexplained,  is  rebutted  by  the  insolvency  of  the  pur- 
chaser and  his  sureties,  and  the  intervening  efforts  of  the  vendor  made 
to  recover  the  purchase  money. 

10.  The  assignees  of  the  bond  of  conveyance  or  their  representativea,  are 
material  and  necessary  parties. 

11.  The  creditors  of  the  insolvent  M.  are  sufficiently  protected  from  the  fact, 
of  his  trustee  being  a  party  to  the  cause. 

13.  The  Act  of  1785,  ch.  73,  sec.  4,  does  not  affect  the  power  of  the  execu- 
tors under  the  will  of  P.  nor  does  it  take  away  the  authority  which  the 
executor  derives  by  implication  of  law. 


formation  to  lead  him  to  a  fact,  he  s^all  be  deemed  conusant  of  it.    Smoot 
vs.  Rea^  supra, 

(c)  Cited  in  Scfiwartz  vs.  Stein,  29  Md.  119;  Carrieoys.  Bank,  88  Md.  344. 
In  the  former  case  the  Court  said  that,  **  whatever  may  be  the  rule  main- 
tained elsewhere,  it  is  now  too  well  established  in  this  State  to  be  called  into 
question,  that,  where  the  vendor  retains  the  title  in  himself,  but  takes  the 
note,  bond  or  covenant  of  the  vendee  with  personal  security  of  a  third 
party,  for  the  payment  of  the  purchase  money,  this  will  not  be  of  itself 
sufficient  to  justify  the  presumption  of  a  waiver  of  the  lien.  And  it  is 
equally  well  settled  that  when  the  title  is  conveyed  to  the  vendee,  and  he 
gives  his  own  individual  note  or  obligation,  without  other  security,  for  the 
purchase  money,  it  does  not  effect  the  extinguishment  of  the  lien,  without 
something  more  to  indicate  the  intention  so  to  do.  But  we  think  the  rule 
should  not  be  farther  extended;  and  in  a  case  like  the  preeent,  where  the 
legal  title  has  been  conveyed  to  the  vendee,  and  he  has  given  his  note,  with 
the  responsibility  of  a  third  person  indorsed  thereon  as  security,  the  lien 
must  be  considered  as  having  been  waived  or  surrendered,  unless  there  be 
an  express  agreement  that  it  shall  be  retained.  ^^ 

(d)  Approved  in  Hurley  vs.  HoUyda^,  35  Md.  472.  But  where  the  vendor 
has  parted  with  the  legal  title,  a  subsequent  bona  fide  purchaser  from  the 
vendee,  for  value  and  without  notice,  will  take  the  estase  discharged  of  the 
lien.    Dance  vs.  Dance^  56  Md.  487. 

(e)  Cited  in  Oarrico  vs.  Bank,  83  Md.  242.  Cf .  Ohiselin  vs.  Fergusaon,  4  H. 
Sc  J.  418. 

(/)  Approved  in  R,  R,  Co.  vs.  Trimble,  51  Md.  111. 
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A  sale  made  by  the  sheriff  under  a  fl.  fa.  shall  stand,  although  the  judg- 
ment should  be  afterwards  reversed,  for  the  olBoer  has  lawful  authority 
to  sell,  ig) 

How  far  will  inadequacy  of  price  for  which  a  purchase  was  made,  aflfect  a 
plea  of  a  purchase  for  valuable  consideration,  where  the  purchase  was 
made  at  public  auction,  without  fraud.    Qr. 

Where  a  second  purchaser  has  notice  of  a  vendor's  lien  for  the  purchase 
money  due  by  a  prior  purchaser,  the  vendor  is  under  no  obligation  to 
attend  the  second  sale  to  give  additional  information. 

•  Appeal  from   the  equity  side  of  Moutgomery  GooDty   ^^^ 
Court.    The  bill  iu  this  cause  was  filed  on  the  16th  March,   ^^^ 
1836.  by  George  Peter,  surviving  executor  of  David  Peter,  and  al- 
leged that  David  Peter  made  hisla^t  will;  that  the  executors  therein 
named  duly  qualified,  and  by  the  death  of  Sarah  Peter  and  Leonard 
H.  Johns,  the  execution  of  said  will  has  devolved  u|)on  complainant 
as  surviving  executor;  that  in  June,  1813,  in  pursuance  of  said  will 
the  executors,  for  the  purpose  of  paying  the  testator's  debts,  pro- 
ceeded to  sell  a  certain  tract  of  land,  described  in  the  said  will  as  the 
land  on  which  Dulin  lived,  at  public  sale,  to  George   Magruder  since 
deceased,  at,  &c.,  upon  the  terms  set  forth  in  the  bond  of  convey- 
ance given  by  said  executors  to  said  Magruder ;  that  be  paid  one- 
third  of  the  purchase  money,  and  gave  his  negotiable  promissory 
notes,  endorsed,  for  the  balance,  and  was  by  said  executors  put  into 
possesion  of  the  lands  so  sold;  that  he  wholly  failed  to  pay  said 
notes  or  any  part  of  them ;  became  insolvent ;  that  a  certain  George 
B.  Magruder  was  appointed  his  trustee,  to  whom  he  conveyed,  ac- 
cording to  the  provisions  of  the  insolvent  laws,  his  whole  estate;  that 
the  whole  balance  of  the  purchase  remains  unpaid ;  that  there  was 
no  administration  on  the  estate  of  said  George  Magruder,  who  died 
soon  after  his  insolvency;  that  said  G.  B.  M.  refused  to  let  complain- 
ant re-possess  said  land,  and  has  lately  made  a  pretended  sale  of  the 
said  land  to  a  certain  Lloyd  Magruder  and  John  A.  Carter,  for  some 
trifling  amount,  though  both  be  and  they  well  knew  the  balance  of 
the  purchase  money  had  never  been  paid,  and  that  said  G.  B.  M.  had 
DO  right  to  sell  the  same,  and  could  give  no  title  therefor;  that  the 
said  pretended  purchase  was  made,  as  your  orator  is  informed,  and 
believes,  with  the  view  on  the  part  of  the  said  pretended  purchaser, 
to  cut  down  and  sell  from  the  said  lands  the  remaining  wood  and 
timber  thereon,  which  had  become  valuable;  that  they  are  now  cut- 
ting it  down,  &c.;  that  complainant  is  informed  and  believes,  that 
said    George  B.   Magruder  hath  demanded  and  received  from  the 
Chesapeake  and  Ohio  Canal  Company,  on  account  of  a  condemna- 
tion, had  under  the  charter  of  said  company,  for  a  certain  portion  of 


ig)  Approved  In  Wampler  vs.  Wolfinger,  13  Md.  848;  Wilson  vs.  Miller,  80 
Md.  90:  Doraey  vs.  Thompson^  37  Md.  45.  Of.  Barney  vs.  Patterson^  6  H.  & 
J.  157. 
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said  •  lands  taken  by  the  said  company,  for  the  construction  of 
^"^^  said  canal.  Prayer  for  subpcena  against  George  B.  Magrnder, 
Lloyd  Magruder,  John  A.  Carter,  and  also  against  James  B.  Hererly 
and  wife,  William  Ramsay  and  wife,  William  H.  Peter,  George  H. 
Peter,  James  Peter,  heirs-at-law  of  testator,  for  account  of  timber 
cut,  &c.,  rents  and  profits;  sale;  payment  of  the  balance  of  the  pur- 
chase money,  and  injunction  restraining  further  waste. 
The  will  of  D.  Peter,  executed  on  30tli  Nov.  1812,  declared : 

1.  It  is  my  intention,  that  the  proceeds  of  all  my  estate  shall  be 
vested  in  my  dear  wife  Sarah  Peter,  for  the  maintenance  and  educa- 
tion of  my  children. 

2.  I  wish  all  my  just  debts  to  be  as  speedily  paid  as  possible,  for 
which  purpose  I  devise,  that  the  tract  of  land  on  which  Dulin  lives, 
together  with  all  personal  property  thereon,  may  be  sold  and  applied 
to  that  purpose,  and  in  aid  of  that,  as  soon  as  sales  can  be  effected, 
so  much  of  my  city  property  as  may  be  necessary  to  effect  that 
object. 

The  testator  then  devised  a  lot  to  his  son  William;  another  to  his 
son  Hamilton  ;  another  to  his  son  James;  and  after  some  other  di- 
rections a8  to  education  of  his  children,  and  distribution  of  the  resi- 
due of  his  estate  among  his  sons  and  daughters,  appointed  Sarah 
Peter,  George  Peter  and  Leonard  H.  Johns  his  executors. 

The  bond  of  conveyance  was  as  follows :  Know  all  men  by  these 
presents,  that  we  Sarah  Peter  the  executrix,  and  George  Peter  and 
Leonard  H.  Johns,  executors  of  David  Peter,  are  held,  &c.,  sealed, 
&c.,  14th  August,  1813.  Whereas,  the  above  bounden  S.,  G.  and  L. 
to  carry  into  effect  the  designs  of  the  deceased  D.  P.,  as  expressed 
in  his  last  will  and  testament,  did  advertise  to  be  sold  at  public  auc- 
tion, on  the  7th  June,  1813,  the  following  lands,  to  wit,  &c.  One- 
third  of  the  purchase  money  to  be  paid  on  the  1st  January,  18U; 
one  other  third  to  be  paid  on  the  1st  January,  1815;  and  the  remain- 
ing third  to  be  paid  on  the  1st  January,  1816;  the  two  last  payments 
to  bear  interest  from  the  1st  January,  1814,  the  purchaser  giving 
negotiable  notes,  with  approved  endorsers,  and  to  •receive 
*•'**  possession  on  the  1st  of  January,  1814.  That  two  of  the  ex- 
ecutors (G.  P.  and  L.  D.  J.)  there  set  up  the  said  tracts,  to  wit,  &c., 
containing  about  2,043  acres,  and  the  said  George  Magruder  being  the 
highest  bidder,  the  same  was  struck  off  to  him,  at  the  sum  of 
$10.12^  per  acre,  amounting  in  the  whole  to  the  sum  of  $20,687.90, 
current  money.  And  whereas,  the  said  G.  M.  has  since  the  said  4th 
day  of  June,  given  the  following  negotiable  notes,  to  wit,  bill  of 
exchange,  and  cash  for  the  sum  of  $0,895.96§  cents,  payable  at  dif- 
ferent dates,  to  wit,  &c.;  and  another  note  for  the  sum  of  gl6,895.96j 
cents,  endorsed  by  Patrick  Magruder,  and  payable  1st  January,  1815, 
and  a  similar  note  endorsed  by  Lloyd  Magruder,  payable  1st  January, 
1815,  and  thus  complying  with  the  terms  of  sale. 
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Now  the  coDdition  of,  &g.,  is  such,  that  if  the  above  bounden  S., 
P.  and  L.  shall  pat  the  said  G.  M.  his,  &c.,  iuto  the  peaceable  pos- 
session of  the  above  premises,  on  the  Ist  day  of  January,  1814,  on 
the  foil  and  complete  payment  of  the  first  above  mentioned  instal- 
ment, and  do  and  shall,  at  any  future  day,  before  the  payment  of  the 
whole,  cause  to  be  ascertained  by  a  correct  and  actual  survey  of  the 
aforesaid  lands,  the  exact  quantity  of  acres,  clear  of  elder  surveys, 
and  shall  deduct  out  of  the  whole  amount  of  the  aforesaid  sums,  for 
what  may  or  shall  prove  deficient,  at  the  rate  of  $10.12^  per  acre, 
he  the  said  G.  M.,  paying  for  the  excess,  if  any,  at  the  same  rate, 
and  do  and  shall,  upon  the  full  and  complete  payment  of  the  whole 
purchase  money,  convey  and  make  over,  by  a  good  and  lawful  deed, 
containing  a  clause  of  special  warranty  to  the  above  named  G.  M., 
his  heirs  or  assigns,  the  foregoing  tracts  or  parcels  of  land,  clear  of 
elder  surveys,  and  all  incumbrances,  then  this  obligation  to  be  null 
and  void,  &c.    Signed  and  sealed.  S.  P.,  G.  P.  and  L.  H.  J. 

The  bond  of  conveyance  was  endorsed  as  follows — 
^<I  hereby  assign  this  bond  of  conveyance  to  the  following  persons, 
being  for  the  within  consideration — first,  to  my  daughters  E.  S.  and 
G.  A.  M.  for  the  payment  of  $3,000,  and  interest,  &c.,  having  paid 
that  sum  of  their  money,  being  the  •  legacy  received  of  their  ««« 
grand  father's  estate,  and  then  to  P.  and  L.  Magruder,  being  '*'*'* 
the  endorsers  of  my  paper  for  the  within  land,  when  they  are  released 
from  the  said  paper,  the  balance,  after  paying  my  daughters  $3,000 
and  interest,  to  go  to  my  creditors. 
August  14th,  1813.  G.  M." 

On  the  10th  July,  1820,  G.  Magruder  petitioned  for  relief  under 
the  insolvent  laws  of  the  District  of  Columbia.  The  schedule  which 
accompanied  the  petition  included,  among  others,  this  item — 

"Tract  of  land  called  Varanock,  in  Montgomery  County,  Mary- 
land, containing  about  2,044  acres,  $40,880 — on  which  is  a  lien  of 
aboat  $16,000 — ^and  among  his  creditors."  David  Peter's  executors 
14,000. 

Ou  the  5th  August,  1830,  George  B.  Magruder  bonded  as  the 
trustee  of  George  Magruder,  the  insolvent  debtor,  under  the  Act  of 
Congress. 

The  indenture  of  the  6th  August,  1820,  G.  M.  to  G.  B.  M.  as  an  in- 
solvent debtor,  conveyed  all  the  grantor's  property. 

On  this  bill  and  exhibits,  Montgomery  County  Court,  [Kilgoub, 
and  Wilkinson,  A.  J.,]  on  bond  being  filed,  awarded  an  injunc- 
tion. 

At  March,  1838,  the  complainant  amended  his  bill,  and  dismissed 
it,  as  to  the  heirs  of  David  Peter,  alleging  they  were  hot  necessary 
and  proper  parties.  And  also,  as  to  Lloyd  Magruder,  alleging  that 
he  had  no  participation  in  the  sale  by  G.  B.  M.  to  J.  A.  Carter;  that 
G-  B.  M.  resides  out  of  the  jurisdiction  of  this  Court,  and  prayed 
publication  against  him  as  a  non-resident. 
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J.  A.  Garter  answered  the  bill,  admittiDg  the  will  of  D.  P.,  the 
death  of  two  of  his  execntors,  the  bood  of  conveyance  to  G.  M. — ^no 
knowledge  ^^of  any,  if  any  lien,  which  the  complainant  ever  had  on 
said  land.''  That  a  snit  at  law  for  said  land,  by  t)ie  heirs  and  widow 
of  D.  P.  was  brought  and  abandoned,  ornon-/H^o««ed  by  the  plaintiffs; 
that  this  suit  termioated  in  1834,  and  before  the  land  was  purchased 
by  this  defendant  ,*  that  he  bought,  supposing  the  title  of  G.  M.  no 
longer  doubtful ;  that  possession  had  been  in  G.  M.  and  his  trustee, 
ooQ  ^iD<^  *  1B13,  and  more  than  twenty  years  receiving  rents  and 
"^"^^  profits,  before  the  filing  of  this  bill  of  complaint;  which  gives 
defendant  a  legal  title,  whether  the  said  G.  M.  or  his  trustee  ever 
obtained  a  title  or  not,  and  he  pleads  and  relies  on  said  long  con- 
tinned  possession,  and  to  have  the  full  benefit  thereof;  that  he  pur- 
chased the  said  land  from  the  trustee,  who  was  then  in  possession. 
The  answer  admitted  the  insolvency  of  G.  M.;  that  G.  M.  gave  his 
notes  for  the  purchase  money ;  that  those  notes  are  barred  by  limi- 
tations before  filing  of  the  bill,  on  which  he  also  relies;  that  the  de- 
fendant purchased  the  land  at  public  sale  from  G.  B.  M.,  after  public 
notice  of  such  sale  on  the  20th  December,  1834 ;  that  he  was  the 
highest  bidder,  and  bid  $1,980,  which  was  more  than  any  other  per- 
son offered ;  and  as  much  as  this  defendant  believes  it  to  be  worth ; 
that  he  has  paid  the  purchase  money,  and  received  a  deed,  herewith 
filed,  without  notice  of  the  pretended  claim  of  the  complainant ;  that 
complainant  had  notice  of  the  sale  under  which  defendant  bought, 
and  gave  no  notice  of  his  lien.  And  cannot  therefore*  now  in 
equity  disturb  defendant ;  that  letters  of  administration  were  granted 
on  estate  of  G.  M.;  that  damages  paid  by  the  canal  company,  were 
paid  to  G.  B.  M.,  and  not  to  this  defendant ;  that  he  is  advised  that 
the  will  of  D.  P.,  did  not  authorize  a  sale  by  his  executors,  and  that 
their  pretended  sale  is  not  valid,  andt;ould  give  no  right  to  the  pur- 
chase money.  Sale  of  wood  and  timber,  denied  since  the  filing  of 
the  bill ;  had  sold  some  previously,  not  anticipating  his  title  would 
be  questioned  by  any  one ;  he  kept  no  account  of  it,  and  is  therefore 
unable  to  say  how  much  he  sold  or  received;  that  none  has  been  cut 
since  the  injunction  was  issued. 

With  this  answer  was  filed  the  conveyance  from  G.  B.  M.  to  J.  A. 
C,  of  23d  March,  1835,  recting  and  referring  to  the  conveyance  of 
5th  August,  1820,  from  G.  M.  to  G.  B.  M.,  and  that  it  was  in  trust 
for  the  benefit  of  creditors ;  also  the  notice  of  sale  by  G.  B.  M.  as 
"  by  virtue  of  a  deed  of  trust" — and  letters  to  G.  B.  Magmder  as 
administrator  of  G.  M.,  dated  18th  November,  1823. 

G.  B.  M.  also  answered  the  bill  substantially  as  his  •co-de- 
'•'^^  fendant  had  answered,  and  that  the  sale  made  to  him  was 
fairly  and  bona  fide  made,  and  that  G.  M.  was  solvent  for  a  long 
period  after  his  purchase  of  the  executors,  and  could  have  paid  if 
required. 
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A  oommission  was  executed  and  variona  proofs  taken,  which  are 
safficiently  stated  in  the  opinion  of  the  Gonnty  Court  and  of  this 
Coart,  and  at  December  Term,  1839,  the  County  Coart  [DoBSST,  C. 
J.  and  Bbewsb,  A.  J.,]  passed  the  following  decree : 

"The  object  of  the  bill  is,  to  enforce  an  eqnilable  lien  for  the  bal- 
SDceof  the  purchase  money. of  a  tract  of  land,  sold  by  the  execu- 
tors of  David  Peter,  under  a  supposed  power  in  his  will,  to  a  certain 
George  Magroder.    David  Peter  died  in  1812,  having  made  a  will, 
which  his  executors,  Sarah  Peter,  George  Peter  the  complainant, 
and  Leonard  H.  Johns,  construed  as  giving  them  the  power  to  sell  a 
certain  tract  of  land,  called  in  will,  the  land  on  which  Dulin  lives, 
for  the  payment  of  his  debts,  and  they  accordingly  advertised  the 
said  land,  containing  about  2,043j  acres,  for  public  sale,  on  the  7th 
June,  1813,  and  at  that  sale  George  Magruder  became  the  purchaser 
for  the  sum  of  920,687.90,  it  being  810.50  per  acre,  payable  as  stated 
in  the  bond  of  conveyance,  and  possession  of  the  land  was  delivered 
to  him.    On  10th  July,  1820,  the  notes  for  the  two-thirds  of  the  pur- 
chase money,  not  being  paid,  George  Magruder  petitioned  the  Cir- 
cuit Court  in  the  District  of  Columbia,  for  the  benefit  of  the  insol- 
vent laws,  and  in  pursuance  thereof,  on  the  5th  August,  1820,  and 
by  deed  recorded  also  in  Montgomery  County,  conveyed  all  his  prop- 
erty to  the  defendant,  George  B.  Magruder,  who  was  appointed  his 
trustee,  and  took  possession  among  the  rest  of  the  land  in  dispnte* 
In  his  schedule  he  returns  this  land  (called  Cardirock)  valued  at 
940,880,  on  which  he  states  there  is  a  lien  of  about  916,000,  and  re- 
turns David  Peter's  executors,  as  his  creditors,  for  914,000. 

AH  the  residue  of  his  property  returned,  (not  mortgaged  for  more 
than  its  value,)  amounts  to  little  upwards  of  94,000,  which  appears 
to  be  more  than  quadrupled  by  claims  not  appearing  to  be  otherwise 
secured. 

•  When  suits  were  brought  on  these  notes  given  for  the  pur-  ^^^k 
chase  mone^"  does  not  appear,  but  judgments  were  obtained  -^-^^ 
at  March  Term,  1821,  of  Montgomery  County  Court,  against  G.  M. 
subject  of  course  to  his  discharge  under  the  insolvent  law,  upon 
which  fieri  fctcias  were  issued,  and  returned  nulla  bona. 

An  ejectment  was  subsequently  instituted  by  the  devisees  of  David 
Peter  against  the  trustee,  George  B.  Magruder,  probably  at  the  in- 
stance of  the  executors,  as  it  may  be  inferred  from  the  testimony,  to 
compel  a  payment  of  the  residue  of  the  purchase  money,  in  which 
suit  the  plaintiff  recovered  in  the  County  Court;  but  the  Court  of 
Appeals  in  1832,  reversed  the  judgment,  and  remanded  the  cause  by 
procedendo^  but  by  the  neglect  of  the  parties,  or  their  counsel,  to 
appear,  the  suit  was  nonprossed. 

Shortly  afterwards  the  laud  was  re-sold  at  public  sale  by  the 
trustee,  for  the  sum  of  91,980,  and  conveyed  to  John  A.  Carter,  one 
of  the  defendants,  who  claims  to  be  a  purchaser  for  valuable  con- 
sideration, and  pleads  want  of  notice  of  the  lien  or  claim  of  the 
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complainant,  at  the  time  of  his  purchase,  the  payment  of  the  par- 
chase  money,  or  the  taking  of  the  deed. 

The  defences  made  by  the  answer  of  J.  A.  Carter,  are — 

1st.  That  the  executors  of  David  Peter,  had  no  right  to  sell  the 
land,  and  cannot  give  a  good  title. 

2nd.  That  they  had  ample  means  of  obtaining  payment  of  the 
purchase  money,  by  resorting  to  the  other  property  of  George  Ma- 
gruder,  and  of  his  sureties,  Patrick  and  Lloyd  Magruder. 

3rd.  The  staleness  of  the  claim. 

4th.  The  omission  of  the  surviving  executor  to  notify  him  of  his 
lien. 

5th.  Limitations  of  three  years  applied  to  the  notes  given  for  the 
purchase  money. 

6th.  Limitations  of  twenty  yeaix,  by  adverse  possession  or  lapse 
of  time,  during  which  the  executors  omitted  to  prosecute  their 
claims  against  the  defendant,  and  those  under  whom  he  claims, 
being  in  possession. 

7th.  A  plea  of  purchase  for  a  valuable  consideration  without 
notice. 

^-^  •The  first  proposition  of  the  defendant.  Carter,  which  he 
"^^^  considers  fatal  to  the  complainant's  ca8e,  is,  that  the  executors 
of  David  Peter,  had  no  right  to  sell  the  land  in  dispute;  that  they 
cannot  therefore  give  a  good  title  to  it,  and  consequently,  that  they 
could  not  demand  a  specific  performance  of  their  contract,  uor,  which 
amounts  to  the  same  tiling,  require  a  sale  of  the  land  to  pay  the 
residue  of  the  purchase  money. 

We  cannot  accede  to  this  proposition,  nor  admit  the  coDsequence 
deduced  from  it. 

This  question  has  been  before  the  Court  of  Appeals  of  Maryland, 
and  the  Supreme  Court  of  the  U.  S.  By  the  latter  it  is  expressly 
decided,  10  Peters^  563,  that  the  executors  had  the  power  to  sell,  and 
although  it  was  argued  by  the  counsel  in  that  case,  and  seems  to 
have  been  admitted  by  the  Court,  that  the  Court  of  Appeals  of 
Maryland,  in  4  G.  c£;  J.  323,  had  decided  the  reverse,  we  have  carefully 
examined  that  case,  and  do  not  think,  that  they  have  made  such  a 
decision ;  on  the  contrary,  it  may  be  more  fairly  inferred,  from  the 
decision  of  the  Court  in  that  case,  that  it  was  their  opinion,  that  the 
executors  had  the  power  both  to  sell  and  to  convey. 

The  decision  of  the  Court  in  that  case  is,  that  the  legal  estate 
after  the  death  of  David  Peter,  vested  in  his  heirsat-law,  liable  to 
be  divested  upon  a  legal  sale  of  the  land  under  the  second  clause  of 
the  will,  a  compliance  with  the  terms  of  sale,  and  payment  of  the 
purchase  money,  leaving  undecided  the  question,  whether  a  legal 
«ale  had  been  made;  for  although  a  legal  sale  might  have  been 
made,  yet  the  legal  title  remained  in  the  heirs-at-law,  because  the 
terms  of  sale  had  not  been  complied  with,  nor  the  purchase  money 
paid. 
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The  Court  say  in  their  opiDion,  that  the  will  gave  to  whomsoever 

it  authorized  to  sell,  a  mere  naked  iK)wer  to  sell;  that  is  to  say,  that 

it  did  not  give  a  power  conpled  with  an  interest,  to  wit,  the  legal 

estate,  10  Peters,  564;  bnt  they  do  not  say  in  whom  that  power  was 

vested.    They  quote  however,  certainly  without  disapprobation,  the 

doctrioe  in  Sugd.  on  Fow.  167,  "that  when  a  testator  directs  his 

estate  to  be  sold,  without  declaring  by  whom  the  sale  shall  be  made,  if 

the  fund  be  •distributable  by  the  executors,  either  for  the   ^^^m 

payment  of  debts  or  legacies,  he  will  take  a  power  of  sale  by    -^-^  ■ 

implication,"  and  merely  say  on  the  other  hand,  that  in  Maryland  a 

different  course  has  generally  been  pursued,  founded  perhaps  on  the 

Act  of  1785,  ch.  72.   As  therefore  this  question  has  been  decided  by  the 

Sapreme  Court  of  the  U.  S.  to  be  the  law  of  Maryland,  and  there  is 

at  least  no  conflicting  decision  of  the  Court  of  Appeals,  we  consider 

onrselves  bound  by  the  decision  of  the  Supreme  Court,  with  which, 

we  also  concur  in  principle. 

Bnt  if  the  executors  had  not  originally  the  power  to  sell,  it  would 
not  avail  the  defendants  in  the  present  suit.    The  land  was  pur- 
chased by  George  Magruder,  under  whom  the  defendants  claim  in 
1814,  twenty-two  years  before  the  filing  of  the  bill,  knowing  that  the 
executors  claimed  the  power  to  sell  under  the  will  of  David  Peter; 
he  never,  during  the  continuance  of  his  interest,  objected  to  the  title 
which  they  could  give;  on  the  contrary  he  paid  one  instalment,  con- 
tinued in  possession  until  1820,  six  yeara  afterwards;  when  he  re- 
turned it  in  his  schedule  as  his  property,  and  during  the  next  year, 
<;onfessed  a  judgment  for  the  residue  of  the  purchase  money.    In 
1820,  his  trustee,  the  defendant,  George  B.  Magruder,  took  posses- 
sion of  the  land,  and  continued  in  possession  until  a  short  time  after 
the  termination  of  the  ejectment  suit,  of  said  David  Peter's  heirs  in 
1834,  when  he  sold  to  the  defendant  Carter.    During  this  time  he 
received  a  large  amount  of  damages  from  the  Chesapeake  and  Ohio 
Canal  Company,  as  owner  of  the  land;  cut  a  considerable  quantity 
of  wood  off  of  it,  and  received  the  rents  and  profits  without  making 
any  objection  to  the  title ;  on  the  contrary,  when  the  ejectment  was 
brought,  he  rested  his  defence  on  the  title  derived  from  the  execu- 
tors ;  and  now,  when  possession  under  this  title  has  been  held  for 
twenty  3'ears,  and  that  suit  being  nonprossed,  no  longer  threatens  to 
distarb  it,  and  there  appears  to  be  no  probability  of  any  future  dis- 
turbance, inasmuch  as  it  has  been  decided,  that  the  heirs  of  David 
Peter  have  no  really  beneficial  interest  in  the  land,  only  the  bare 
legal  title;  the  beneficial  interest  being  in  the  creditors,  to  the  pay- 
ment of  whose  debts  the  purchase  money  is  to  be  •applied.    ^^^ 
The  defendant,  Magruder,  and  Carter,  who  claims  under  him,    ^^^^ 
eome  too  late  with  their  objection.     Sv>g.  Vend.  212;  and  the  case  in 
note  h. 

It  is  contended  in  the  second  place,  that  the  complainant  might 
have  had  ample  redress  at  law  against  George  Magruder,  and  his 
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snreties,  and  that  it  is  laches  in  him^  that  he  did  uot  seek  that 
redress. 

AdmittiDg  that  he  was  boand  to  parsae  his  remedy  at  law,  no 
transfer  of  the  legal  title  having  been  made,  what  woaid  it  have 
availed  him  f  George  Magroder  became  insolvent  in  1820,  and  trans- 
ferred all  his  property  to  a  trustee.  There  is  no  evidence  that  he 
acquired  any  property  afterwards,  if  sach  wonld  have  been  liable; 
on  the  contrary  the  complainant  issued  a  ^fieri  faeUUj  which  was  re- 
turned nulla  bona.  The  only  evidence,  that  he  ever  had  any  prop- 
erty, is  in  his  schedule,  and  of  the  property  contained  in  that,  the 
greater  part  appears  to  be  mortgaged  or  incumbered  with  other 
liens  to  its  full  value;  and  the  residue  is  greatly  insufficient  for  the 
payment  of  his  other  ci editors,  who  would  have  been  entitled,  to 
throw  him  back  upon  his  lien.    Stig,  an  Ven,  551,  2, 3,  4. 

As  to  his  sureties,  there  is  sufficient  evidence  of  the  insolvency  of 
one,  at  all  times  subsequently  to  the  purchase;  and  of  the  other 
during  the  greater  part  of  his  life,  embracing  nearly  the  whole  iieriod 
of  the  existence  of  the  complainant's  claim.  But  why  should  the 
complainant  be  required  to  pursue  his  remedies  against  the  sureties; 
if  he  had  recovered  his  debt  from  them,  they  would  have  Iteeu  en- 
titled by  substitution  to  have  asserted  his  lien  against  the  land. 
FergiASSon  vs.  Ohtaelin^  ^  H.  db  J.  522.  A  Court  of  equity  abhors 
circuity  of  action. 

It  would  seem  a  novelty  indeed,  to  |)ermit  Magrader  or  his  trustee, 
to  turn  over  bis  creditors  to  his  sureties,  and  even  if  the  defendant, 
Garter,  should  establish  his  claim  to  the  character  of  a  purchaser 
for  valuable  consideration,  without  notice,  for  which  he  contends,  it 
is  not  perceived  that  his  equity  is  sui^erior  to  that  of  the  sureties. 
Carter's  title  moreover  is  of  a  veiy  recent  date,  and  certainly  he 
cannot  object  it,  as  laches  in  the  complaiuant,  that  he  did  not  pursue 
his  remedy  against  •  the  sureties,  rather  than  the  property 
ZZiB  qj-  ^^^  principal  debtor,  l)efore  he  had  assumed  his  character 
of  purchaser. 

The  defendants  also  plead  the  Statute  of  Limitations;  adverse 
possession ;  and  the  stateness  of  the  complainant's  claim. 

If  the  lapse  of  three  years  were  to  bar  the  complainant's  claim, 
then  in  the  case  of  a  mortgage,  the  mortgagee  who  took  a  promissory 
note,  or  obligation  for  the  amount  of  his  mortgaged  debt,  or  had  a 
covenant  in  the  mortgage  for  its  payment,  would  also  be  barred  by 
the  lapse  of  three  or  twelve  years. 

A  lien  for  the  payment  of  purchase  money,  when  the  land  is  not 
conveyed,  is  fully  equivalent  to  a  mortgage.  In  the  one  case  the 
creditor  takes  a  conveyance  of  the  legal  title  in  land,  to  secure  the 
payment  of  his  debt.  In  the  other,  he  retains  the  legal  title  which 
he  already  has,  and  the  vendee  has  no  more  right  to  call  upon  him 
to  part  with  it,  before  the  payment  of  the  purchase  money,  than  the 
mortgagor  has  to  require  the  mortgagee  to  release  before  the  pay- 
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ment  of  the  mortgage  debt.  When  the  reudor  conveys  the  land, 
retaining  only  the  title  papers,  his  lien  is  considered  equivalent  to  an 
eqaitable  mortgage,  Sugden^  554.  It  is  sarely  something  more,  when 
he  retains  the  legal  tiUe.  In  this  case  the  vendor  expressly  stipu- 
lated to  convey,  only  upon  the  payment  of  the  purchase  money. 

The  Statute  of  Limitations  has  never  been  considered  as  applying 
to  a  mortgage.    A  mortgagor  generally  takes  a  bond,  or  note  ibr  his 
mortgage  debt;  sometimes,  especially  when  the  debt  accrues  for  the 
purchase  of  the  mortgaged  land  itself,  he  takes  additional  personal 
8ecQrit3'  on  the  note.    There  where  he  fails  to  pursue  his  legal 
remedy  on  the  legal  instrument,  within  the  period  prescribed  by  the. 
Statute  of  Limitations^  he  loses  the  benefit  of  his  additional  security: 
80  if  he  omit  to  sue  on  the  covenant  in  the  mortgage  within  that 
period,  he  loses  what  the  covenant  is  intended  to  give  him,  a  remedy 
against  the  pftrson  and  the  other  property  of  the  debtor.    1  iVn^.  on 
MorL  393;  2  Con,  Bep.  163;  but  his  m<Nrtgage  stands  upon  different 
ground.    He  may  bring  an  ejectment  for  the  land  to  pay  himself 
from  tbe  rents  and  profits,  which  would  not  be  barred  in  c»qi\ 
♦  three  or  twelve  years,  or  he  may  file  his  bill  for  a  sale,  relying  '^•'" 
Dot  upon  the  covenant,  or  the  note,  or  the  obligation,  but  upon  the 
pledge,  the  conveyance  of  the  laud  to  him  to  secure  the  payment  of 
the  debt.    1  Pow.  on  Mort  393,  4,  5.    The  possession  of  the  mort- 
gagor is  the  possession  of  the  mortgagee;  he  is  considered  the 
tenant  at  will  of  the  mortgagee,  and  therefore  his  possession  can 
never  in  strictness  be  adverse.    1  Potc.  398.    It  is  true,  that  after 
many  conflicting  decisions,  it  seems  to  be  now  settled  in  England, 
that  after  a  period  of  twenty  years,  adopted  in  analogy  to  the 
Statate  of  Limitations,  the  mortgage  debt  will  be  presumed  to  be 
paid,  unless  there  has  been  within  that  time,  some  payment  of  in- 
terest, or  some  aekaowledgment  of  the  existence  of  the  debt,  or 
otb^*  circnnstances  acooanting  for  the  delay.    1  Pow,  on  Mort.  393, 
399;  CootSj  543. 

It  may  be  su^^aoeed,  that  a  different  rule  at  law,  has  been  adopted 
JB  tbiB  Stote,  in  the  caae  of  Iforgan^s  Les$ee  vs.  Davis,  2  H,  db  MeH. 
16,  decided  in  the  General  Court.    One  of  the  directions  of  the 
Court  would  seem  to  go  to  that  extent,  but  the  facts  of  the  case  did 
not  require  it,  and  the  rule  is  repudiated  by  the  Court  of  Ap|>eals  in 
tlie  caae  of  Lamar  vs.  Jones,  3  H.  &  McH.  331.    The  Court  deciding 
in  the   latter  case,  no  more  than  had  liefore  been  decided  in  the 
£D|rli8fa  Ooort,  that  a  presumption  would  arise,  after  twenty  years 
in   analogy  to  the  Statute  of  Limitations,  unless  there  be  circum- 
staDces  to  account  for  the  neglect,  enumerating  some  of  the  circum- 
stances referred  to  in  the  English  cases. 

Admitting  the  analogy  between  mortgages  and  liens,  where  the 
conveyance  is  withheld,  what  are  the  circumstances  in  this  case,  to 
repel  tlM  presamption  of  payment 
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First.  There  ia  the  iusolvency  of  George  Magrnder  in  182<l,  and 
hJB  admission  in  his  schedule  retnrned,  both  of  the  debt  and  tbe 
lien. 

Secondly.  A  Judgment  rendered  against  him  in  182L,  for  the 
amount  (»f  the  two  instalments. 

Thirdly.  The  ejectment  brought  at  the  instance  of  the  executors, 
^  ^  to  regain  the  possession  of  the  land,  for  the  purpose  of  •a  re- 
'*•**  sale;  and  the  application  of  Mr.  Key,  the  complainant's 
counsel,  both  pending,  and  subsequently  to  the  decision  of  the  eject- 
ment case  in  the  Court  of  Appeals,  to  permit  him  to  re-sell  the  land 
for  the  payment  of  the  purchase  money,  which  was  not  denied,  but 
rather  admitted  to  be  due. 

All  these  circumstances  sufliciently  account  for  tbe  delay  in  filing 
the  pi'esent  bill,  and  repel  tbe  presumption  of  payment. 

The  only  remaining  question  is,  whether  tbe  defendant,  Carter, 
can  be  considered  a  purchaser  for  valuable  consideration,  without 
notice  of  the  complainant's  claim. 

It  is  unnecessary  to  consider,  whether  having  only  an  equitable 
title,  he  can  be  protected  against  a  person  having  the  legal  title,  for 
we  are  of  opinion  that  he  cannot  be  considered  a  purchaser  for  valu- 
able consideration  at  all. 

The  consideration  which  he  has  paid  is  so  totally  inadequate  as 
not  to  entitle  him  to  that  character.  There  seems  to  be  no  fixed 
rule  by  which  the  requisite  degree  of  inadequacy  can  be  in  all  cases 
ascertained.  By  the  civil  law,  half  the  value  is  so  considered.  Sug, 
Vend.  249,  which  in  one  instance  is  said  to  have  been  adopted  in 
England ;  but  here  the  inadequacy  is  so  gross,  that  it  is  unnecessary 
to  seek  for  a  sure  general  rule.  The  land  sold  in  1813  or  1814  for 
920,000,  valued  by  George  Magrnder  in  his  schedule  in  1820  at 
940,000,  was  purchased  by  Carter  in  1834  for  not  quite  92,000— less 
than  one-tenth  of  the  amount  of  former  sale,  without  any  evidence 
t6  show  a  depreciation. 

It  is  clear  also  that  he  had  sufficient  notice  of  tbe  non-payment  of 
the  purchase  money.  We  know  that  he  purchased  from  G.  B.  M., 
the  trustee  of  an  insolvent  debtor,  who  had  no  conveyance  of  tbe 
legal  title,  and  he  was  bound  to  have  examined  the  trust  deed,  and 
the  insolvent  record,  the  last  of  which  would  have  informed  him, 
that  this  land  was  inCuml>ered  with  a  lien.  But  it  apiiears  more- 
over, from  his  written  admission,  that  before  be  purchased,  he  had 
read  the  decision  of  the  Court  of  Appeals,  in  the  case  of  Afagruder 
vs.  Peierh  Devisees^  4  O.  dt  J.  323,  and  that  record,  even  the  opinion 
of  the  Court  would  have  informed  him  explicitly  that  •  part  of 
'"''  the  purchase  money  was  yet  due.  Having  already  notice  to 
that  extent,  the  complainant  could  not  be  required  to  attend  the 
sale  by  the  trustee,  for  the  purpose  of  giving  him  notice,  even  if  he 
knew  that  it  was  about  to  take  place,  (which  is  not  sufficiently 
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proved,)  and  could  have  supposed  that  a  sale  unincumbered  with  the 
Hen,  would  have  been  attempted. 

The  complainant  is  entitled  to  a  decree  for  the  sale  of  the  land,- 
and  against  G.  B.  M.,  the  trustee,  for  an  account  and  payment  of 
the  compensation  or  damages  received  from  the  Canal  Company,  for 
its  passage  through  the  land;  but  is  not  entitled  to  an  account  for 
the  rents  and  profits.  The  vendor  is  entitled  to  interest,  the  vendee 
to  profits:  and  there  is  no  lien  upon  them.  The  complainant  is  also 
entitled  to  an  account  against  the  trustee  of  the  general  trust  llind ; 
and  to  the  payment  of  his  proi)ortion  of  it,  if  the  proceeds  of  the  sale 
of  the  land,  and  the  damages  received  from  the  Canal  Company, 
should  prove  to  be  insufiScient  for  the  payment  of  his  claim. 

It  is  therefore  this  1st  day  of  February,  1839,  by  M.  County  Court, 
&c.,  ordered  and  decreed,  ^'that  the  property  in  the  proceedings  men- 
tioned, be  sold  for  the  payment  of  the  residue  of  the  purchase  money 
thereof,  and  interest  due  to  the  complainant;  that  I.  D.  be  api)ointed 
trustee,  &c.;  that  the  defendant,  G.  B.  M.,  account  with  the  com- 
plainant for  the  amount  received  by  him  from  the  Chesapeake  and 
Ohio  Canal  Company,  as  damages  or  compensation  for  the  passage 
of  the  said  canal  through  said  land,  with  interest,  and  that  he  pay 
the  sattie  to  him,  in  case  the  net  proceeds  of  the  sale  of  the  property 
hereby  decreed  to  be  sold,  should  be  insufiScient  for  the  payment  to 
him  of  the  residue  of  the  said  purchase  money,  and  interest,  and 
that  the  said  G.  B.  M.  also  account  with  the  complainant  for,  and 
pay  over  to  him  his  proportion  of  the  general  assets  of  the  insolvent 
G.  M.,  of  whom  he  was  the  trustee,  in  case  the  net  proceeds  of  the 
sale  of  said  property,  and  the  damages  or  compensation  received  as 
aforesaid,  from  the  said  Canal  Company,  should  be  insufficient  for 
the  payment  of  the  residue  of  the  said  purchase  money  and  interest, 
and  that  the  said  George  B.  Magruder  and  J.  A.  Carter  pay  the 
ooats  of  this  suit,  &c. 
♦  From  which  decree  the  defendants  appealed  to  this  Court.  ^^^^ 

The  cause  was  argued  before  Stephen,  Aeohee,  and  Cham- 

BEBS,  JJ. 

A.  C.  MagrudeTy  for  the  appellants,  contended.  1st.  That  the  as- 
signees of  the  bond  of  conveyance  ought  to  have  been  made  parties. 
Magruder  vs.  Peter^  4  G.  dk  J.  330. 

2nd.  That  the  land,  if  rightfully  decreed  to  be  sold,  ought  to  have 
been  charged  with  the  re-payment  to  Carter  of  the  money  paid  by 
him,  and  to  pay  only  the  balance  due,  after  receiving  from  the  trus- 
tee the  money  which  he  received  from  the  Canal  Company,  and  the 
money  which  he  got  for  wood  and  timber  sold  off  the  land,  and  the 
proportion  of  the  other  funds  in  the  hands  of  the  trustees,  to  which 
the  executors  of  David  Peter  were  entitled.  That  the  funds  in  the 
bands  of  the  trustee,  arising  from  the  land,  was  the  primary,  and 
not  an  auxiliary  fund  for  the  payment  of  the  purchase  money. 
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3d.  That  before  the  passage  of  the  Act  of  1785,  ch.  72.  sec.  4,  there 
coald  have  been  no  sale  of  the  land  without  the  appoiatmeiit  of  a 
trustee.  Peter  vs.  Beverly^  10  PeterSj  563;  Magruder  vs.  Peiery  4  6, 
d:  J.  323,  329 ;  Act  of  1831,  ch.  315. 

4th.  That  if  by  the  law  then  (before  1785)  existing,  the  execotore 
could  have  made  the  sale,  the  Act  of  Assembly  would  have  repealed 
such  law ;  as  otherwise,  the  trustee  under  the  decree,  and  the  execo* 
tors  under  the  will,  could  each  of  them  have  made  sale.  The  execu- 
tor would  not  have  been  hindered  from  making  the  sale  by  a  decree, 
to  which  he  was  no  party. 

5th.  The  plaintiff,  Carter,  being  a  purchaser  for  a  valuable  consid- 
eration, without  notice,  having  iiaid  the  purchase  money,  and  having 
obtained  a  deed  of  the  possession  from  the  trustee  who  had  the  pos^ 
session,  was  entitled  to  the  protection  of  a  Court  of  equity,  and  fails 
plea,  founded  on  those  circumstances,  ought  to  have  been  sustained. 
The  Court  had  no  right  to  assume  that  the  price  paid  by  Carter  was 
much  less  than  the  value  of  the  land,  and  therefore,  not  a  valuable 
consideration. 

^^  *6th.  The  above  circumstances,  coupled  with  the  nninter- 
'^94  rapte^  possession  for  more  than  twenty  years  (as  is  admitted,) 
were  a  bar  to  any  suit  at  law,  and  of  course  in  equity.  4  Kent  Com, 
146;  2  8to.  Eq.  475,  476 ;  1  Mason,  192 ;  2  Sto.  464.    See  1218. 

7th.  According  to  the  bill  of  complaint,  the  balance  of  the  {mr- 
chase  money  was  secured  by  notes,  and  upon  the  notes,  the  bill  does 
not  charge  that  suits  were  brought ;  the  plaintiff  in  error  relies  on 
the  plea  of  limitations,  and  insists,  that  if  the  remedy  at  law,  for  the 
recovery  of  the  purchase  money  is  gone,  the  vendor  can  have  do 
remedy  in  equity  on  any  supposed  lien. 

8th.  There  are  short  copies  of  judgment  tiled,  not,  however,  that 
they  were  for  the  purchase  money ;  and  if  they  were,  they  are  above 
twelve  years  standing.  It  is  not  true  that  fi.  fms.  were  issued  aad 
returned  nulla  bona, 

9th.  The  defendant  in  error,  by  remaining  silent,  and  suffering 
the  land  to  be  add,  without  giving  any  notice  of  his  claim,  forfeited 
all  claim  in  equity  which  he  might  otherwise  have  had  against  the 
land,  after  the  sale  of  it;  and  although  i>os8ibIy  he  might  still  claim 
the  .purchase  money  in  the  hands  of  the  trustee. 

10th.  The  lieu  was  displaced  or  waived  by  the  agreement  to  ti^e 
notes,  with  endorsers,  and  the  receiving  oi  such  notes  for  the  amount 
of  the  purehase  money. 

11th.  It  is  not  shown  that  the  vendors  are  without  remedy  at  law 
— that  the  money  was  not  and  could  not  be  recovered  on  the  notes. 

12th.  The  heirs-atlaw  of  D.  Peter  ought  to  have  been  made  par- 
ties, and  if  any  sale,  their  interest,  as  well  as  that  of  the  parties, 
should  have  been  sold. 

t/.  John^on^  for  the  appellees.  In  support  of  this  decree,  the  n^pel- 
lee  will  insist  upon  the  following  positions :  1.  That  under  the  will  of 
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Darid  Peter,  bis  executors  were  authorized  to  make  sale  of  the  land 
in  qoestion ;  the  proceeds  being,  together  with  the  personal  estate  of 
tbe  testator,  distribntable  by  his  executors  in  payment  of  debts. 
%.  an  Pow.  133 ;  16  Law  Lib.  72. 

•2.  That  if  originally,  the  executors  had  no  power  to  sell,  ^f^tz, 
the  appellants,  under  the  circumstances  of  this  case,  are  pre-  '^^^ 
doded  at  this  time  from  making  tbe  objection.  Bumpus  vs.  Planter^ 
1  John  a  R.  213,  218;  Abbott  vs.  Allen,  2  John.  C.  R.  521,  523.  Sug. 
an  Vend.  346,  347,  34S  ;6ovemeur  vs.  Elmondorf^  5  John.  C.  R.  79. 

3.  That  if  as  a  general  rule,  the  vendor  of  real  estate  must  exhaust 
his  legal  remedy  before  he  can  have  recourse  to  Chancery  for  relief, 
the  fact  of  his  having  done  so  sufficiently  appears  in  this  case;  or  at 
all  events,  it  is  evident  he  hud  no  available  legal  remedy,  and  that 
he  could  only  recover  the  unpaid  purchase  money  by  enforcing  his 
equitable  lien.  Pratt  vs.  Van  Wyck^  6  6.  dk  J.  495;  OhiselinetaLxB. 
Warihington,  ^  H.  &  J.  522 ;  Wright  vs.  Woodland^  10  O.  &  J.  387, 
and  Qreen  vs.  Fowler^  ante^  June^  1840. 

4.  That  Carter  was  neither  a  purchaser  for  a  valuable  considera- 
tion, nor  a  purchaser  without  notice ;  but  that  he  had  full  notice  in 
fact  and  by  construction,  that  the  purchase  money  due  the  plaintiff 
had  not  been  paid ;  and  that  the  gross  inadequacy  of  the  price  paid 
by  him  deprives  him  of  all  pretensions  to  be  considered  a  purchaser 
for  a  valuable  consideration.    1  Sto.  Eq.  388,  392. 

5.  That  having  bought  the  property  with  notice,  and  paid  a  price 
greatly  beneath  its  value,  he  has  no  right  to  have  the  same  refunded 
to  him  ;  the  more  especially,  as  it  appears  by  his  answer,  that  he  has 
sold  wood  taken  from  the  land  for  which  he  has  rendered  no  account. 

6.  That  the  vendor  being  entitled  to  proceed  specifically  against 
the  land  for  the  payment  of  the  purchase  money,  is  authorized  to  look 
to  it  as  the  primary  fund  for  that  purpose — that  he  cannot  be 
thrown  upon  any  fund  in  the  trustee's  hands  derived  irom  the  canal 
company,  or  from  any  other  source,  particularly,  for  the  relief  of  a 
purchaser  with  notice,  and  at  a  greatly  under  value.  1  Sto.  Eq.  530, 
563. 

7.  That  the  Act  of  Limitations  is  no  bar  to  a  bill  filed  by  a  vendor 
retaining  the  title,  to  enforce  his  lien  for  the  purchase  money,  and 
that  the  circumstances  of  the  case  are  abundantly  •  sufficient  „q^ 
to  repel  the  presumption  of  payment  arising  from  the  lapse  of  '^•'^ 
time.  Waikins  vs.  Harvcood^  2  O.  &  J.  307 ;  Lamar  vs.  Jones,  3  H. 
iSb  3/c£r.331;  Ang.  on  Lim.  Ill,  112,  113;  11  Mass.  R.125;  Callis  vs. 
Tolson,  6  G^.  cl&  J.  80;  Kane  vs.  Bloodgood,  7  John.  C.  R,  ll«;  Spears 
vs.  Hartiy,  3  Esp.  81. 

8-   That  it  was  not  necessary  to  make  the  assignees  of  the  bond  of 
conveyance  parties.     Qould  vs.  Newman,  6  Ma^s.  239;  Act  of  1818, 
chap.  193,  sec.  14;  Sto.  Eq.  Plead.  178,  179 ;  Elmondorfvs.  Taylor,  10 
Wheat.  152. 

11  11  G.  &  J. 
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On  the  qaestion  of  waiver  of  lien  the  ooansel  cited — Schnebly  and 
Lewis  vs.  RagaHj  7  G.  d:  J.  125  ;  Stafford  vs.  Van  RenselaeVj  9  Cotpen, 
316,  318. 

F.  S.  Key,  also  for  the  appellee — ^Tbis  Coart  will  euforce  the  obliga- 
tions of  the  parties  arising  from  contract.  The  bond  of  conveyance 
contains  the  contract :  its  terms  are  there  specified.  The  title  was 
to  remain  as  it  was  originally.  The  contract  on  one  side  is  fully  exe- 
cuted— on  payment  of  the  balance  of  Ihe  purchase  money,  the  execu- 
tors are  to  make  a  conveyance.  The  purchaser  becomes  insolvent, 
and  his  schedule  enumerates  the  property  and  admits  the  lien,  which 
the  Court  will  enforce.  Powell  on  Mori,  392.  The  barring  of  the 
debt  by  limitations  will  not  exonerate  the  lien.  2  Sto,  Eq,  737,  738. 
Oarter  purchased  from  an  insolvent  and  a  trustee.  The  rule  of  caveat 
emptor  applies.  1  John.  C.  C.  566,  and  he  had  notice  from  varioos 
facts. 

As  to  the  executors'  right  to  sell,  the  will  is  a  peculiar  one.  It 
directs  laud  and  personalty  to  be  sold  for  payment  of  debts.  This  is 
a  power  to  an  executor,  and  the  Act  of  1785  does  not  apply. 

As  to  defect  of  parties,  there  are  others  whom  the  complainants 
might  have  made  parties  without  error,  but  was  not  bound  so  to  do. 
The  assignees  of  the  bond  of  conveyance,  have  they  such  an  interest, 
as  to  make  them  necessary  parties  f  1  Sto.  Eq.  175;  2  Bro.  C  JR.  20; 
1  Sto.  Eq.  149,  150;  Elmondorf  vs.  Taylor ,  10  Wheat.  152;  Finly  vs. 
Bank  V.  &,  11  Wheat.  304. 

oQiy  ^  A.  C.  Magrudet\  in  reply,  cited — 13  Law  Lib.  37 ;  Sug.  Law 
^*  •  Vendors^  150 ;  2  Sto.  Eq.  375, 477,  note  ;  FovUc  vs.  AnderBony  2 
H.i&  G. 

Stephen,  J.  delivered  the  opinion  of  this  Oourt.  The  bill  of  com- 
plaint in  this  case,  was  filed  on  the  equity  side  of  Montgomery 
County  Court  by  the  complainant,  as  the  surviving  executor  of  the 
will  of  David  Peter,  deceased,  against  the  appeHants,  to  oonpel  pay- 
ment of  the  balance  of  the  purchase  money,  of  a  tract  of  land  sold  hy 
the  executors  of  said  Peter  to  a  certain  George  Magruder,  under  a 
power  supposed  by  them  to  be  derived  from  the  will  of  eaid  Peter. 

The  clause  of  the  will  under  whidi  the  executors  acted,  is  in  the 
following  words :  ^<£  wish  all  my  debts  to  be  as  speedily  paid  as  pos- 
sible, for  which  purpose,  I  desire  that  the  tract  of  land  on  which 
Dulin  lives,  together  with  all  peraonsl  propeity  thereon,  may  be  sold, 
and  applied  to  that  purpose;  and  in  aid  of  that,  as  soon  as  sales  can 
be  efi'ected,  so  much  of  my  city  pix>perty  as  may  foe  necessary  toefl^Bct 
that  object."  He  then  appointed  his  wife  Sarah  Peter,  executrix, 
and  George  Peter  and  Leonard  H.  Johns  the  executes  of  said  will. 
The  testator  died  in  1812 ;  and  in  the  Ibllowing  year  the  exeontoni 
advertised  the  land  for  sale ;  at  which  sale,  a  certain  George  Magm- 
der  became  the  purchaser  for  the  sum  of  920,687.90,  it  being  at  the 
rate  of  (10.50  per  acre ;  one-third  of  the  purchase  money,  which  was 
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})y  the  terms  of  sale  to  be  paid  on  the  Ist  of  January,  1814,  was  paid 
by  the  purchaser ;  and  for  the  other  two  thirds,  he  gave  his  two  Rev- 
eral  promissory  notes,  pnyable,  one  on  the  Ist  of  January,  1815,  and 
tbe  other  on  the  1st  of  January,  1816. '  The  first  endorsed  by  Patrick 
Magruder,  and  tbe  second  endorsed  by  Lloyd  Magruder,  when  pos- 
session of  the  land  was  delivered  to  him,  as  the  purchaser  thereof. 
Id  Jnly,1820,  and  before  the  payment  of  either  of  the  above  notes, 
George  Magruder  petitioned  in  the  District  of  Columbia  for  the  bene- 
fit of  the  insolvent  laws;  Geo.  B.  Magruder,  one  of  the  defendants, 
was  appointed  in  the  same  year,  his  trustee,  to  whom  he  conveyed 
all  his  property,  including  the  land  purchased  by  the  insolvent,   ^^g^ 
•  his  principal,  from  the  executors  of  the  said  David  Peter.    *•*" 
This  liind  was  afterwards  sold  at  public  sale  by  the  trustee  of  George 
Magruder,  and  purchased  by  John  A.  Carter,  one  of  the  defendants, 
for  the  sum  of  $1,980,  to  whom  it  was  conveyed  by  the  said  trustee, 
and  who  resists  the  sale  of  the  said  land,  for  the  payment  of  the  bal- 
ance of  the  purchase  money  due  to  the  estate  of  the  said  David 
Peter,  deceased,  upon  several  grounds,  the  validity  of  which  it  is 
necessary  for  this  Court  now  to  examine,  and  decide  upon. 

The  defendant  contends  in  the  first  place,  that  it  was  without  war- 
rant or  authority,  that  the  sale  was  made  by  the  executors  of  David 
Peter,  and  that  the  making  of  such  sale  being  the  exercise  of  a  power 
not  del^ated  to  them  by  the  will,  no  title  passed  to  the  purchaser  at 
such  8<ile. 

He  also  contends,  that  he  was  a  purchaser  for  valuable  considera- 
tion, without  notice  of  the  complainant's  lieu  or  daim,  for  the  bal- 
ance of  the  purchase  money,  and  that  the  same  might  have  been  ob- 
'tained  by  due  diligence,  and  taking  the  necessary  steps  tor  that  pur- 
pose, from  George  Magruder,  the  principal,  or  his  sureties,  Patrick 
and  liloyd  Magrudei*. 

He  farther  relies  upon  the  staleness  of  tbe  demand,  and  tbe  omis- 
sion of  the  surviving  executors  to  notify  him  oi  his  lien. 

He  pleads  limitations  as  a  bar  to  any  claim  upon  the  notes  for  the 
purchase  money ;  and  limitations  by  adverse  possession  oi  twenty 
years,  and  lapse  of  time,  during  which  the  executors  suffered  their 
claina  to  lie  dormant,  and  omitted  to  prosecute  for  the  same,  either 
against  the  defendant,  or  those  under  whom  bedaims,  they  being  in 
possession. 

The  objection  raised  to  the  power  of  the  executors  to  sell,  and 
which  is  relied  upon  as  matter  of  defence  in  this  case,  is  an  important 
one;  and  has  received  all  the  attention  and  consideration,  which  it 
has  been  in  our  power  to  bestow  upon  it. 

The  same  .question  it  appears,  has  also  engaged  the  attention  of 
the  Supreme  Court  of  the  United  States,  and  has  been  judicially  de- 
cide<l  by  them  in  favor  of  the  right^or  |>ower  to  sell. 

V^e  do  not  however  agree  in  opinion  with  that  learned 

*  Court,  that  this  Court  in  the  case  reported  in  ^  0.i&  J.  323,    231^ 
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have  expressed  any  decided  opinion  upon  this  question.  In  that 
case  the  Court  of  Appeals,  say  it  is  said  in  Sugd.  on  Pow.  167,  where 
a  testator  directs  his  estate  to  be  sold,  without  declaring  by  whom 
the  sale  shall  be  made,  if  the  fund  be  distributable  by  the  executor, 
either  for  the  payment  of  debts  or  legacies,  he  will  take  a  power  of 
sale  by  implication.  In  Maryland  a  different  course  has  been  gener- 
ally pursued,  founded  perhaps  on  an  Act  of  Assembly,  passed  in  1785, 
ch.  72,  by  the  4th  section  of  which  it  is  enacted,  ''If  any  person  hath 
died  or  shall  die,  leaving  real  or  personal  estate  to  be  sold  for  the 
payment  of  debts,  or  other  purposes,  and  shall  not  by  will  or  other 
instrument  of  writing,  appoint  a  person  or  persons,  to  sell  or  convey 
the  said  property,  &c.,  upon  every  such  case,  the  Chancellor  shall 
have  full  power  and  authority  upon  application  or  petition,  from  any 
person  or  persons  interested  in  the  sale  of  such  property,  to  appoint 
such  trustee  or  trustees,  for  the  purpose  of  selling  and  conveying 
such  property,  and  applying  the  money  arising  from  the  sale,  to  the 
purpose  intended,  as  the  Chancellor  shall  in  his  discretion  think  pro- 
per." 

We  shall  certainly  look  here  in  vain,  for  anything  like  the  expres- 
sion or  intimation  of  an  opinion,  that  the  doctrine  quoted  from  8ug- 
den  was  untenable,  or  unsustainable  upon  principle.  It  amounts  to 
nothing  more  than  a  declaration  or  statement,  that  in  this  State  a 
different  practice  in  such  cases  has  been  generally  pursued,  which 
probably  had  its  origin  in  the  provisions  of  the  Act  of  1785,  ch.  72. 
It  cannot  therefore  we  think  be  properly  considered  as  a  decision  of 
the  question  involved  in  this  case,  which  must  be  decided  upon  prin- 
ciple and  authority,  uncontrolled  by  anything  which  fell  from  the 
Court  in  that  opinion.  If  then,  no  binding  judicial  decision  of  the 
question  has  ever  been  made  by  the  tribunals  of  this  State,  or  if  the 
Act  of  Assembly  has  never  been  judicially  construed  to  cover  and 
extend  to  such  a  case,  it  becomes  necessary  to  ascertain  what  is  the 
doctrine  of  the  English  law  upon  such  a  subject,  as  settled  and  estab- 
lished  by  the  Courts  of  justice  •in  that  country,  and  to  be 
governed  in  our  decision  of  the  question,  conformably  to  such 
rules  and  principles  as  we  shall  find  to  be  there  established. 

In  Sugd.  on  Pow.  72,  it  is  said,  'Mt  sometimes  happens,  that  a  tes- 
tator directs  his  estates  to  be  sold  for  certain  purposes,  without  de- 
claring by  whom  the  sale  shall  be  made.  In  the  absence  of  such  a 
declaration,  if  the  fund  be  distributable  by  the  executor,  he  will  have 
the  power  by  implication."  In  the  same  page  of  the  same  book,  an 
old  case  referred  to  in  16  Eliz.  where  a  man  devised  his  lands  *Ho  his 
wife  for  life,  and  because  he  was  in  doubt,  whether  he  should  have 
issue  or  not,  he  further  willed  by  his  will,  that  if  he  should  not  have 
any  issue  by  his  wife,  that  then  after  the  death  of  his  wife,  the  lands 
should  be  sold,  and  the  money  thereof  coming,  distributed  to  three 
of  his  blood,  and  made  his  wife  and  another  his  executors,  and  died, 
The  executors  proved  the  will.    The  other  executors  died,  and  the 
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wife  sold  the  lands;  aud  it  was  the  opinioo  of  Wray  and  Sonthgate, 
jastices,  that  the  sale  was  good,  although  it  be  not  expres«ied  in  the 
vill,  bv  whom  the  land  should  be  sold,  tor  the  moneys  coming  of  the 
sale,  are  to  be  distributed  by  his  executors  to  persons  certain  as  leg- 
atees, aud  it  appertains  to  executors  to  pay  the  legacies,  and  there- 
fore they  shall  sell,  &c.,  as  if  a  man  willeth  that  his  lauds  shall  be 
8old,  and  that  the  moneys  comiug  thereof,  shall  be  disposed  of  for  the 
pa3'ment  of  his  debts,  now  the  executors  shall  sell  the  lands,  for  to 
them  it  belongs  to  pay  debts ;  also  they  hold  that  the  lands  should 
be  sold,  in  the  life  of  the  wife,  otherwise  they  could  never  be  sold, 
And  also  the  surviving  executor  shall  sell  the  lands  l)ecause  the  au- 
thority doth  survive." 

Such  appears  to  have  been  the  well  settled  doctrine  of  the  ancient 
law  of  that  country,  from  whence  we  have  derived  most  of  the  prin- 
-Giples  of  our  jurisprudence,  aud  the  modern  decisions  and  elementary 
writers,  recognize  the  continuance  of  its  existence  down  to  the  pre- 
sent period.  The  same  principle  has  been  sanctioned  and  estab- 
lished, not  only  by  the  Supreme  Court  of  the  United  StatCvS,  but  by 
the  decisions  of  several  of  our  sister  States.  See  2  John.  Ch,  Rep.  252, 
where  *  Chancellor  Keut  says,  in  a  case  where  the  real  estate  ^m^ 
was  directed  to  be  sold,  but  no  person  was  named  in  the  will  ^^^ 
to  make  the  sale.  ^^  The  object  of  the  power  to  sell,  was  to  raise  money 
for  the  legacies,  which  it  is  of  course  the  duty  of  the  executor  to  dis- 
-charge." 

We  are  therefore  of  opinion  in  this  case,  that  the  executors  of  Pe- 
ter, whose  duty  it  was  to  pay  the  debts  of  the  testator,  with  the 
proceeds  of  sale,  had  the  right  to  make  the  sale,  and  competent  power 
to  pass  the  legal  title  under  the  will  to  the  purchaser,  upon  payment 
of  the  purchase  money.    See  7  John.  C.  Rep.  48,  where  Chancellor 
Kent  says,  it  is  a  well  founded  principle,  that  where  a  person  takes 
by  execution  of  a  power,  he  takes  under  the  authority  of  the  power, 
equally  as  if  the  power,  aud  the  instrument  executing  the  power,  had 
b<^n  incorporated  in  one  instrument.    The  title  rests  upon  the  act  cre- 
ating  the  power,  and  takes  effect,  as  if  created  by  the  original  deed. 
Assuming  the  principle  then  to  be  connect,  that  a  power  to  sell  in 
in  this  case,  was  given  to  the  executors  by  implication,  it  is  clear  that 
the  trust  imposed  upon  them  to  apply  the  proceeds  to  the  payment 
of  the  testator's  debts,  would  continue  the  power  in  the  surviving 
executor.    The  case  of  Osgood  vs.  Franklin^  reported  in  2  Johns,  C. 
Rep.^  Ghanc^Jlor  Kent  holds  the  doctrine  to  be,  that  where  a  trust  is 
imposed  upon  executors,  the  execution  of  which  depends  upon  the 
«ale,  the  power  will  survive  to  thi^  surviving  executor.    In  that  case  he 
refers  to  a  case  reported  in  Sir  Wm.  Jones,  352,  and  Cro.  Car.  382, 
where  lands  were  devised  to  the  wife  for  life,  and  then  to  be  sold  by 
the  executors  for  payment  of  debts  and  legacies,  or  as  one  of  the 
reports  of  the  case  says,  to  be  divided  among  the  nephews,  one  of 
the  executors  died,  and  it  was  held,  on  a  case  sent  from  Chancery 
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for  the  opinion  of  the  Jadges  at  law,  that  the  snirivor  conid  sell^ 
though  the  execntors  had  an  anthority  and  no  interest.  It  is  also  a 
matter  worthy  of  consideration,  that  by  affirming  the  power  of  exec- 
utors to  sell,  in  sneh  cases,  the  titles  of  purchasers  might  be  protected 
in  many  instances,  which  a  contrary  construction  would  totally  anni- 
hilate;  because  in  many  cases,  sales  may  have  been  made  by 
^4^  •  executors,  without  the  aid  of  Chancery,  under  the  belief  of  a 
power  derived  from  the  will,  which  would  be  totally  void,  and  inop- 
erative, if  it  should  be  decided,  that  it  was  an  assumption  of  ))ower 
unwarranted  by  law,  and  that  an  application  to  Chancery  for  tbe 
appointment  of  a  trustee  was  necessary ;  on  the  contrary,  purchaser 
from  trustees  appointed  by  Chancery  in  such  cases,  would  have  noth- 
ing to  fear;  because  the  exercise  of  such  a  power  would  bo  within  the 
general  jurisdiction  of  that  Court,  and  therefore  the  titles  of  pur- 
chasers under  such  a  sanction,  could  not  be  impeached.  Ui)on  tbe 
principle,  that  a  sale  made  under  the  authority  of  a  judgment  of  a 
Court  of  competent  jurisdiction  is  good  and  valid,  it  is  well  settled 
that  a  sale  made  by  a  sheriff  by  force  of  a^.  fa.  shall  stand,  although 
the  judgment  should  be  afterwards  reversed ;  foF,  say  the  books,  the 
sheriff  who  made  the  sale  had  lawful  authority  to  sell.  Manning^n 
Cme.  8  Coke^  746.  The  purchaser  under  the  decree  in  this  case,  would 
acquire  a  good  and  sufficient  title  from  the  trustee,  upon  the  pay- 
ment of  the  purchase  money,  and  taking  a  deed  of  conveyance  from 
him. 

To  obviate  any  misapprehension  which  may  arise  from  the  princi- 
ples contained  in  this  opinion,  wc  wish  it  to  be  distinctly  understood 
that  we  do  not  mean  to  say,  that  we  deem  the  Act  of  1785,  eh.  72, 
unnecessary'  and  inoperative ,  because  there  may  be  cases  where  the 
jurisdiction  of  a  Court  of  Chancer^',  might  be  pro|>erly  invoked 
under  that  Act,  as  in  the  case  of  a  will  directing  the  sale  of  real  or 
personal  estate,  for  the  payment  of  debts  or  other  purpo^^es,  and 
where  no  trustee  was  appointed  to  make  the  said  sale,  and  no  exec- 
utor was  appointed,  to  whom  the  power  could  be  considered  as  given 
by  implication.  In  such  a  case,  and  perhaps  in  many  others,  the  aid 
of  a  Court  of  equity  might  be  necessary,  to  execute  the  provisions  of 
the  will,  by  appointing  a  trnstee  to  make  the  sale.  But  in  the  case 
now  before  this  Court,  we  think  that  a  resort  to  that  jurisdiction 
was  not  necessary,  as  the  executor  named  in  the  will  had  the  power 
by  implication. 

We  do  not  think,  that  the  length  of  possession  of  the  defendant 

9  J.*t  Clarter,  and  those  under  whom  he  claims,  can  be  available  •  as 
'^*'*  a  defence  against  the  complainant's  claim  in  this  case;  such 
possession  cannot  be  considered  adversary,  because  the  principle  is 
well  established,  that  the  vendee,  and  those  claiming  under  him  with 
notice,  are  to  be  considered  as  trustees,  for  the  whole  or  any  part  of 
the  purchase  money,  which  may  remain  unpaid.     1  John.  C.  Rep.  308. 
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To  obviate  the  objection  of  the  defendant  Garter,  as  to  a  want  of 
power  in  the  executors  to  sell  and  transfer  the  title,  other  reasons 
might  be  assigned,  sach  as  the  exercise  of  acts  of  ownership,  acqnies- 
oenoe,  and  long  possession;  but  it  is  deemed  unnecessary  to  say 
more  upon  that  part  of  his  defence. 

That  he  was  a  purchaser  of  the  land  in  question  for  a  valuable 
coDsidenition,  and  without  notice  of  the  complainant's  lien,  is  another 
ground  of  defence  assumed  by  him,  to  show  that  it  cannot  be  sold  to 
pay  the  balance  of  the  purchase  money.    The  general  rule  of  Chan- 
cery is,  that  whatever  is  sufficient  to  put  the  party  upon  enquiry,  is 
good  notice  in  equity.    See  Fonblanque^s  Equity^  447,  and  the  cn.ses 
there  referred  to  in  the  note.    See  also  Sug.  on  Vend.  542,  where  he 
says,  ^'  what  is  sufficient  to  put  a  purchaser  upon  an  enquiry  is  good 
notice;  that  is,  where  a  man  has  sufficient  information  to  lead  him 
to  a  fact,  he  shall  be  deemed  conusant  of  it.    Therefore,  if  a  ninu 
knows  that  the  legal  estate  is  in  a  third  person,  at  the  time  he  pur- 
chases, he  is  bound  to  take  notice,  what  the  trust  is.    Were  there 
not  strong  and  pregnant  circumstances  in  this  case,  sufficient  to  put 
the  defendant  Garter,  upon  such  an  inquiry  as  would  have  led  to  a 
knowledge  of  the  complainant's  lien,  and  which  ought  to  charge 
him  with  a  knowledge  of  its  existence  f    He  purchased  from  the 
trustee  of  the  insolvent  debtor,  who  purchased  from  Peter's  execu- 
tors.   The  land  mentioned  in  the  bond  of  conveyance  to  Magruder, 
the  purchaser,  from  the  executors,  is  the  same  land  purchased  by 
him  from  the  trustee  of  Magruder,  and  he,  in  his  insolvent  sche- 
dule, returns  the  land,  by  a  name  somewhat  variant,  though  suffi- 
cient to  put  him  on  enquiry,  as  subject  to  a  lien  of  about  916,000, 
and  in  his  list  of  debts,  he  returns  himself  a  debtor  to  Peter's  execu- 
tors, in  the  sum  of  $14,000:  no  legal  title  had  been  obtained  by  the 
♦purchaser  or  his  trustee,  for  the  land  purchased,  which  the  „^^ 
bond  of  conveyance  shews,  was  not  to  be  made,  until  the  whole  '^^^ 
purchase  money  was  paid ;    Carter,   the  defendant,   admits,   that 
before   he   purchased,  he   had  read   the  decision   of  the  Court  of 
Appeals  reported  in  4  0.  &,J.  of  Magtuder  against  Peter's  devisees, 
in  which  it  appeared,  that  the  whole  of  the  purchase  money  had  not 
been  paid ;  the  knowledge  of  this  fact,  also,  at  the  time  of  his  pur- 
chiise,  was  sufficient  to  have  put  him  on  enquiry ;  and  to  charge 
him  with  notice;,  that  the  purchase  money  then  remained  unpaid. 
Having  therefore  in  legal  construction  sufficient  notice  to  destroy 
the  effect  of  hii^  plea  of  a  purchase  without  notice,  we  shall  forbear 
to  express  any  opinion  upon  the  inadequacy  of  the  price,  for  which 
the   purchase  was  made,  and  how  far  the  same  would  operate  to 
affect   his  plea,  as  a  purchaser  for  valuable  consideration ;  the  pur- 
chase  having  been  made  at  public  auction,  and  no  proof  of  fraud 
appearing  to  affect  the  purchase.    The  notice  of  the  lien  being  suffl- 
cient,  with  which  he  was  chargeable  in  equity,  we  think  the  com- 
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plainant  was  under  no  obligation  to  give  him  any  additional  informa- 
tion ai)on  that  subject. 

We  do  not  think,  that  it  can  be  contended  with  any  semblance  of 
propriety,  that  the  lien  for  the  purchase  money  has  been  waived  in 
this  case,  by  the  taking  of  promissory  notes,  with  endorsers,  as 
security  for  their  payment.  Prima  facie,  the  purchase  money  is  a 
lien  on  the  land  sold,  and  it  lies  on  the  vendee  to  shew  the  contrary. 
1  John,  C,  Rep.  308,  Chancellor  Kent,  in  that  case  says,  it  is  a  well 
settled  rule  (for  which  he  refers  to  several  authorities,)  ^^  that  the 
vendor  has  a  lien  on  the  estate  for  the  purchase  money,  while  the 
estate  is  in  the  hands  of  the  vendee,  and  when  there  is  no  contract, 
that  the  lieu  by  implication  was  not  intended  to  be  reserved.^'  So 
far  from  there  being  any  evidence  of  an  intention  to  relinquish  the 
lien,  in  this  case,  the  proof  is  very  strong  and  clear  to  the  contrary. 
The  legal  title  was  not  transferred  to  the  purchaser;  and  by  the 
express  terms  of  the  contract,  as  proved  by  the  bond  of  conveyance, 
no  deed  was  to  be  executed  by  the  vendors  to  the  vendee,  until  the 
^  full  and  complete  payment  of  the  •  whole  purchase  money. 
44o  rpjjig  reservation  of  the  legal  title  until  thiB  full  payment  of  the 
whole  purchase  money,  is  a  clear  and  conclusive  manifestation  of  the 
vendor's  intention,  not  to  abandon  their  lien  for  the  purchase  money, 
and  to  take  as  a  substitute  therefor,  the  promissory  note  of  the  pur- 
chaser, with  endorsers.  This  position  is  we  think  too  self-evident, 
upon  principle,  to  require  the  aid  of  authorities  to  support  it. 

As  the  evidence  in  the  record  shews  the  inability  of  both  principal 
and  sureties  to  pay  the  debt,  at  and  from  the  period  the  second  pay- 
ment became  due  in  January,  1815,  a  resort  to  law  could  not  in  any 
event  be  available;  moreover,  if  compulsory  measures  had  been 
adopted  against  sureties  for  the  attainment  of  that  object,  it  would 
have  availed  nothing  to  the  defendant,  Carter,  as  a  purchaser  with 
notice,  because  the  sureties,  upon  paying  the  balance  of  the  purchase 
money,  would  have  had  a  right  by  substitution  to  the  benefit  of  the 
vendor's  lien,  for  the  purpose  of  reimbursement  and  indemnity. 
See  the  case  of  Ohiselin  vs.  ^Furgusson,  ^  H.  &  J.  522,  where  the 
rights  of  the  sureties  paying  the  debt  of  the  principal,  in  such  a 
case  are  fully  recognized. 

As  to  the  plea  of  limitations,  and  the  lapse  of  time  upon  which  the 
defendant  Garter,  relies,  we  think  they  are  unavailable  to  him  as  a 
defence  against  the  complainant's  claim,  under  the  cii*cumstances  of 
this  case.  Although  the  plea  of  limitations  would  bar  a  recovery  oo 
the  note,  yet  the  loss  of  the  remedy  on  this  note,  it  is  clear,  would 
not  bar  the  complainant's  remedy  in  equity,  upon  the  ground  of  his 
equitable  lien.  In  the  case  of  a  mortgage,  the  law  seems  to  be  so 
understood.  See  1  Powell  on  Mortgage,  393,  where  it  is  said,  "if  the 
the  collateral  security  had  been  a  note  of  hand,  instead  of  a  bond, 
the  Statute  of  Limitations  would  run  against  the  note,  and  leave 
that  mortgage  as  it  was.'' 
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As  to  the  lapse  of  time  which  inten-ened  between  the  period  when 
the  debt  became  due,  and  the  filing  of  the  complainant's  bill,  we  are 
of  opinion,  that  the  presumption  of  pa3*ment,  which  might  have 
arisen  from  that  circumstance,  when  unexplained,  is  sufficiently 
rebutted  by  the  insolvency,  or  •embarrassed  condition  of  the  ^^^tA 
purchaser  and  his  sureties;  and  the  efforts  which  were  made  -^^^ 
to  recover  it,  being  sufficiently  apparent  from  the  proof  in  the  case, 
that  one  of  the  objects,  if  not  the  primary  one,  of  the  ejectment  suit, 
was  to  snbject  the  land  by  a  sale  to  the  payment  of  the  balance  of 
the  purchase  money.  In  the  Law  Compendium,  page  361,  it  is  said, 
^Mapse  of  time  is  permitted  in  equity  to  defeat  an  acknowledged  right 
on  the  ground,  only,  of  its  affording  evidence  of  a  presumption  that  such 
right  has  been  abandoned ;  it  therefore  never  prevails,  when  such 
presumption  is  outweighed  by  opposite  facts  or  circumstances,"  for 
which  pxinciple  the  author  refers  to  the  case  of  Wilson  vs.  Carrington^ 
4  Munf.  332. 

But  forasmuch  as  it  appears  to  this  Court,  that  the  assignees  of 
the  bond  of  conveyance,  the  two  daughters  of  George  Magruder,  and 
Patrick  Magruder,  and  Lloyd  Magruder,  also  assignees  of  the  said 
bond,  by  reason  of  their  eventual  responsibility,  if  the  fund  should 
prove  insufficient,  are  material  and  necessary  parties  to  this  suit,  we 
are  of  opinion,  that  the  cause  should  be  remanded  to  Montgomery 
(bounty  (3onrt,  sitting  as  a  Court  of  equity,  in  order  that  they,  or 
their  legal  representatives,  if  they  be  dead,  may  be  made  parties  to 
the  same.    As  to  the  creditors  of  the  said  George  Magruder,  men- 
tioned in  the  said  assignment,  their  interests,  are,  we  think,  suffi- 
*  ciently  protected,  by  the  trustee  of  the  said  George,  who  is  already 
a  party  to  this  suit.    This  cause  is  remanded  accordingly,  in  order 
that  the  proper  parties  may  be  made  to  the  same;  the  appellees 
are  to  pay  the  costs  of  the  appeal. 

Cause  remanded  to  make  parties, 

with  costs  to  the  appellants. 


*  Elias  Boothe  and  others,  terre-tenants  of  George  ^^,y 
BooTHE  vs.  Clement  Doesey's  Lessee,  use  of  Jebe-  ***  • 
MiAH  Alvey.— December,  1840. 

Tlie  existence  and  Ices  of  any  writing  must  be  proved,  before  secondary  evi- 
dence can  be  let  in  to  establish  its  contents,  (a) 

In  an  action  to  revive  a  judgment  in  ejectment  against  terre-tenants,  where 

the  records  have  been  destroyed,  the  existence  of  the  original  judgment 

may  be  proved,  by  the  production  of  the  docket  entries  of  ^fiat^  or  a  scire 

facias  against  previous  terre-tenants,  of  the  defendant  in  the  ejectment. 


(a)  Affirmed  in  Morrison  vs.  Welty^  18  Md.  174.    See  also  Young  vs.  Mer- 
tens,  27  Md.  114. 
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Appeal  from  Saint  Mary's  County  Court.  On  the  2l8t  May, 
1835,  the  appellee  sued  out  a  writ  of  scire  facias^  reciting,  that  at 
August  Term,  1812,  the  lessee  of  Clement  Dorsey,  by  the  jadgment 
of  the  same  Court,  recovered  against  a  certain  George  Boothe,  his 
term,^c.,  in  and  unto  all  that  tract  of  land  called  Uopton  Park, 
which  the  said  Clement  had  demised,  &c.;  And  whereas,  also,  in  the 
said  Court,  on  the  first  Monday  of  March,  1817,  it  was  considered, 
that  the  said,  &c.,  lessee  as  aforesaid,  should  have  his  execution 
against  Jane  Boothe,  terre-tenant  of  George  Boothe,  for  his  posses- 
sion, &c.  The  writ  then  proceeded  to  recite,  that  at  March  Term, 
1825,  there  was  a  second  scire  facias  against  Jane  Boothe,  terre-iei^- 
ant^  and  judgment  for  execution;  that  Jane  Boothe  is  since  deceased, 
&c.  Therefore  you  and,  &c.,  to  give  notice  to  Elias  Boothe  and  all 
and  every,  the  terre-tenants,  &c.  returnable  to  August  Term,  1835. 
This  writ  was  made  known  to  Elias,  Samuel  and  Stanislaus  Boothe, 
who  appeared,  and  after  oyer  pleaded — 

1st.  Nul  tiel  record  of  a  recovery  against  the  said  George. 

2d.  That  the  said  George,  or  any  other  person  or  persons  for  his 
use,  at  the  time  of  the  rendition  of  the  said  judgment,  nor  after, 
were  not  seized  in  fee  of  the  said  land. 

There  was  then  pleaded  a  replication  and  issue  under  the  first 
plea ;  and  demurrer  and  joinder  to  the  second.  The  County  Court 
maintained  the  demurrer  to  the  second  plea;  and  upon  the  plea  of 
nul  tiel  record,  rendered  judgment  for  the  plaintiff,  and  awarded  exe- 
cution. 

*  At  the  trial  of  the  issue  before  the  Court,  the  plaintiff 
**4cJ  x^^(\  in  evidence  the  record  of  proceedings  of^.  fa,  and  rend.  • 
exp.  in  the  case  of  Davidson  vs.  Qeorge  Boothe^  garnishee  of  Saxion, 
The  fi.fa.  was  issued  12th  March,  1808,  and  recited  a  judgment  of 
condemnation  against  said  George  Boothe  as,  &c.  This  writ  was 
returned,  levied  on  a  tract  of  land  called  Hopton  Park,  the  projierty 
of  George  Boothe.  On  the  16tli  March,  1809,  a  vend,  exp,  issued  on 
the  fi,  fa,,  which  was  returned,  sold  to  Clement  Dorsey  at  August, 
1809. 

From  which  it  appeared,  that  in  1808,  Clement  Dorsey,  lessor  of 
the  plaintiff  in  this  case,  purchased  at  sherifl^s  sale  a  tract  of  land 
called  Hopton  Park,  sold  as  the  property  of  George  Boothe. 

The  phuntiff  offered  in  evidence  the  docket  entries  of  March  Court, 
1817,  by  which  it  appeared,  that  a  scire  facias  had  been  issued  by 
the  phiintiff  against  Jane  Boothe,  as  terre-tenant  of  George  Boothe, 
upon  a  judgment  in  ejectment  at  August  Term,  1812,  in  which  the 
present  plaintiff  was  plaintiff,  and  George  Boothe  defendant,  upon 
which  scire  facias  a  fiat  wsis  entered  and.  a  writ  of  possession 
ordered. 

The  plaintiff  I'urther  proved  by  the  docket  entries  of  March  Term, 
1825,  that  a  scire  facias  had  been  issued  upon  the  fi^it  entered  in 
March  Term,  1817,  by  the  present  plaintiff,  against  Jane  Boothe,  a& 
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terre-tenant  of  George  Boothe,  upou  which  a  fiat  was  entered,  od 
which  fiat  the  present  set.  fa.  issued.  He  having  first  proved,  that 
the  records  and  papers  of  the  judgment  of  August  Term,  1812,  and 
the  pa|)ers  in  the  judgments  of  March  Term,  1817  and  1825,  were 
bornt;  they  further  proved  that  Jane  Boothe,  at  the  time  of  the 
fiats  entered  against  her,  was  in  possession  of  a  tract  of  laud  called 
Hopton  Park,  and  that  the  present  defendants  are  now  in  possession 
of  said  land,  and  were  at  the  time  of  instituting  this  suit. 

The  defendants  then  proved  that  there  were  several  tracts  of  land 
called  Hopton  Park  in  Saint  Mary's  County,  and  objected  to  the 
above  recited  judgment  of  1825,  of  Clement  Dorsey,  use  of  Jeremiah 
Alvey,  as  against  Jane  Booth,  terre-tenant  of  George  Boothe,  because 
the  sei.  fa.  in  this  ease  did  not  correctly  recite  the  judgment  of 
1817,  of  Clement  Darseyy  use  of  Jeremiah  Alvey  vs.  Jane  Boothe^ 
terre-tenant  of  George  Boothe,  and  because  the  docket  entries  of  the 

judgment  of  1825,  above  recited,  did  not  shew  upon  its  face  that 

said  judgment  was  against  the  tract  of  land  called  Hopton  Park. 
The  Court  [Stephen,  J.]  overruled  the  objection.    The  defendants 

excepted. 
The  judgment  of  the  County  Court  being  against  the  defendants, 

tbej'  brought  the  present  appeal. 

The  cause  was   argued   before  Abgheb,  Dobsey,  and  Cham- 

SEBS,  titl. 

B,  G.  Harris,  for  the  appellants,  cited  1  Stark.  Ev.  160  n.  1. 
T,  S.  Alexander  J  for  appellees. 

Abcheb,  J.  delivered  the  opinion  of  this  Court.  This  was  an 
action  to  revive  a  judgment  in  ejectment,  against  the  terre-tenants  of 
George  Boothe,  recovered,  as  is  alleged  b^^  Clement  Dorsey's  lessee, 
against  George  Boothe,  in  Saint  Mary's  County  Court,  for  a  tract  of 
land  called  Hopton  Park.  The  defendant  pleaded  nuZ  tiel  record  of 
the  judgment  against  George  Boothe. 

♦  The  correctness  of  the  judgment  of  the  Court  below  on  ^-<jj 
the  issue  joined,  is  not  brought  before  us  upon  this  appeal;  '^^•^ 
but  it  is  a  question  of  the  admissibility  of  the  proof  in  evidence  from 
the  docket  entries  of  March  Term,  1825,  that  a  scire  facias  had  been 
issued  upon  the  fiat,  entered  in  March  Term,  1817,  by  the  present 
plaintiff',  against  Jane  Boothe,  as  terre-tenant  of  George  Boothe, 
upon  which  i%fiat  was  entered. 

The  records  of  the  judgment  in  ejectment  against  George  Boothe, 
and  of  the  several  fiats  thereon,  were  destroyed  by  lire,  and  the 
plaintiff,  to  sustain  the  issue  on  his  part,  had  offered  evidence  to 
shew  that  a  tract  of  land  belonging  to  George  Boothe,  called  Hopton 
Park,  bad  been  condemned  on  an  attachment,  and  that  upon  afi.fa. 
and  vendi.  on  that  attachment,  Clement  Dorsey  had  become  the  pur* 
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chaser,  and  then  adduced  docket  entries  in  1817,  by  which  it  appears 
that  a  set.  fac.  had  issued  on  a  judgment  in  ejectment,  obtained  by 
Clement  Dorsey  against  George  Boothe,  upon  which  Afiai  had  been 
entered,  and  afterwards  docket  entries  of  sundry  writs  of  possession, 
which  appeared  to  have  been  unexecuted,  and  then  offered  the  proof 
which  gives  rise  to  the  preseat  question. 

It  is  true,  the  existence  and  loss  of  any  writing  must  be  proven 
before  secondary  evidence  can  be  let  in  to  establish  its  contents;  and 
in  this  case,  we  apprehend  there  was  sufficient  evidence  of  the  exist- 
ence of  a  judgment  against  George  Boothe,  because  the  docket  en- 
tries of  1817  disclosed  the  fact  that  there  had  been  a  judgment,  and 
that  judgment  wa«  in  ejectment  against  George  Boothe,  and  the 
docket  entries  of  the  sci.  fac.  in  1825,  tended  to  establish  the  same 
fact,  the  existence  of  a  judgment  against  George  Boothe  in  eject- 
ment, for  otherwise  there  could  have  been  no  scire  ftwias  against  bis 
terre-tenants. 

That  the  docket  entries  do  not  show  for  what  land  the  judgment 
was  rendered  against  George  Boothe,  or  his  terre-tenantSj  cannot  be 
an  objection  to  their  admissibility,  because  for  what  land  the  snit 
was  brought,  and  in  relation  to  which  the  judgment  was  recovered, 
may  be  established  by  other  evidence  than  the  docket  entries,  and 
the  plaintiff,  to  prove  that  the  judgment  was  for  Hopton  Park,  had 
^  _  ^  proved  its  seizure  and  •  sale  as  the  property  of  George  Boothe, 
"^^^  its  purchase  by  Clement  Dorsey,  under  execution,  and  an 
ejectment  brought  by  Dorsey  against  Boothe. 

We  therefore  think  the  proof  from  the  docket  entries  of  1825  was 
admissible,  for  the  purpose  of  showing  the  recovery  of  a.  judgment 
in  ejectment  against  George  Boothe  by  the  plaintiff. 

Judgment  affirmed. 


David  Chanet  and  Wife  vs.  William  Tipton  et  aL — Decern- 

ber,  1840. 

The  right  of  election  and  preference,  secured  to  the  respective  heirs,  by  the 
Acts  to  regulate  doBcents,  are  intrinsically  valuable.  They  became  vested 
by  the  death  of  the  intestate,  and  may  be  passed  to  a  grantee,  (a) 

A  bill  filed  by  one  of  the  heirs,  for  a  sale  or  partition  in  a  mode  which  dis- 
regards the  descent  laws,  and  places  all  the  heirs  in  the  same  condition 
in  respect  to  priority  of  choice,  is  inconsistent  with  this  right,  [b) 

In  a  bill,  for  the  sale,  or  partition  of  the  real  estate  of  an  intestate,  it  should 
be  stated,  either,  that  the  parties  are  incapable,  or  unable,  to  agree 

(a)  Approved  in  Chaney  vs.  Tipton,  8  Gill,  827;  Stallings  vs.  StaUings^  2S 
Md.  47;  Jenkins  vs.  Simms,  45  Md.  586.  See  Rev.  Code,  Art.  47,  sec.  88,  ei 
seq.;  Bennett  vs.  Bennetts  5  Gill,  467. 

[b)  Cited  in  Roser  vs.  Slctde,  2  Md.  Ch.  98;  WUhelm  vs.  VTUhelm,  4  Md.  Ch. 
388. 
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amongst  tbemBolveB  upon  a  division,  and  a  commission  should  be  asked 
for  in  conformity  with  the  Descent  Laws,  (c) 

Where  the  bill  and  proceedings  are  not  in  conformity  with  those  laws,  the 
Court  of  Appeals  may,  under  the  Act  of  1882,  ch.  802,  remand  the  record 
to  the  equity  Court  for  such  amendment  there,  as  may  be  necessary  for 
that  purpose,  (d) 

Appeal,  from  the  eqaity  side  of  Allegany  County  Court.  On  the 
7th  April,  lS35j  Darid  Chaney  and  Susanna  his  wife,  filed  their  bill 
ol  complaint,  against  William  Tipton  and  Mary  his  wife,  Samnel 
North  and  Elizabeth  bis  wife,  and  Lloyd  Stallings.  The  com- 
plaioant  Susanna,  and  defendants  Mary,  Elizabeth,  and  Lloyd,  were 
aUeged  to  be  the  heirs-at-law  of  Thomas  Stallings,  who  died  seized 
o{  lands,  intestate,  and  that  he  left  a  widow,  Nancy  Stallings.  The 
bill  alleged  that  said  lands  would  not  admit  of  partition  so  as  to 
give  a  farm  to  each  child  entitled,  but  might  be  sold  and  converted 
into  money  for  the  benefit  of  all.  Prayer  for  a  sale  and  distribution 
of  proceeds  among  those  entitled,  and  for  fnrther  relief.  Samuel 
North  and  •  wife  were  proceeded  against  as  non-residents,  by  ^ -^ 
poblication.  Tipton  and  wife  consented  to  a  sale  by  their  '•^^ 
aDswer. 

Thomas  Stallings  also  answered  the  bill,  and  claimed  to  have  pur- 
chased the  interest  of  the  complainant  in  the  land  of  his  father,  for 
value,  on  the  26tb  October,  1830,  and  stated  the  nature  of  his  con- 
tract, which  he  insisted  he  bad  performed  in  part,  and  is  ready  fully 
to  perform  on  receiving  a  title ;  that  he  (respondent,)  bad  purchased 
the  interest  of  all  the  rest  of  the  heirs  in  the  estate  of  said  Thomas 
Stallings,  deceased,  who  covenanted  with  this  respondent,  to  re- 
linquish their  interest  in  said  Thomas  Stallings'  pei'sonal  estate,  in 
consideration  of  this  respondent's  assuming  and  paying  off  the  debts 
of  the  said  intestate,  and  also,  to  relinquish  all  interest  to  the  residue 
of  said  intestate's  real  estate ;  provided  they  were  allowed  to  have 
an  equivalent  to  their  proportion,  laid  off,  and  set  apart  to  them,  out 
of  what  was  called  the  Home  Place  of  the  said  intestate ;  that  said 
equivalent  was  laid  off,  and  Tipton  and  wife  are  now  in  possession 
thereof;  that  North  and  wife  are  paid.    With  the  answer  were  ex- 
hibited   the  contracts   with    complainants    and  Tipton    and  wife. 
Stallings,  the  defendant,  then  filed  a  further  answer  stating,  that 
the  lands  and  premises  were  susceptible  of  an  advantageous  division 
among  tbose  entitled  to  the  same ;  that  Tipton  and  wife  have  already 
had  their  proportion  laid  off  to  them.    Prayer  that  the  Court  will 
not  pass  a  decree  to  sell,  as  required  by  complainants,  &c. 

At  October^  1836,  a  commission  to  take  testimony  was  issued  by 
agreement  of  complainant  and  Stallings,  the  defendant,  and  wit- 


(c)  Cited  in  Campbell  vs.  Loice^  9  Md.  511;  Billingslea  vb.  Baldwin^  28  Md. 
114;  Phelps  ts.  Steicarty  17  Md.  240. 

(d)  Cited  in  Campbell  vs.  Lowe,  9  Md.  507. 


174       CHANEY  ET  ux.  vs.  TIPTON  bt  al.— 11  G.  &  J. 

nesses  were  examined.  After  the  return  of  the  commissiOD,  and 
argument  of  the  cause,  while  the  same  was  under  advisement,  the 
complainants  filed  the  deed  of  Tipton  and  wife  to  them  of  their  in- 
terest, and  the  defendant,  StaUings,  filed  the  deed  of  North  and  wife 
to  him,  of  their  respective  interests  in  the  land  of  the  deceased  in- 
testate, which  the  Court  by  order,  on  petition,  received  as  evidence 
in  the  cause. 

At  April  Term,  1839,  the  County  Court,  [John  Buchanan,  C.  J., 
arnd  Sheiyeb,  A.  J.,]  dismissed  the  bill  with  costs,  and  the  coin- 
plain  ant  appealed  to  this  Court. 

^._  •The  cause  was  argued  before  Stephen,  Abgheb,  and 
"^^^  Chambers,  JJ. 

H.  B.  Pigman  and  McMdh<m^  for  the  appellants.  Price^  for  the 
appellee. 

Chambebs,  J.  delivered  the  opinion  of  this  Court.  The  proceed- 
ings in  this  case,  shew  that  it  is  a  controversy  between  the  heirs-at- 
law  of  Thomas  Stalliugs,  who  died  intestate,  in  relation  to  the  sale 
or  division  of  his  real  estate.  The  bill  is  filed  by  one  of  the  heirs 
•claiming  a  sale,  upon  the  ground,  that  the  land  is  not  capable  of 
division ;  and  resisted  for  the  reason,  amongst  others,  that  it  will 
admit  of  division.  We  think  that  such  cases  ai*e  particularly  pro- 
Tided  for  by  the  Acts  of  Assembly,  regulating  descents,  and  that  the 
proceedings  should  have  conformed  to  those  Acts. 

The  rights  of  election  and  preference  secured  to  certain  heirs  by 
the  statutes  referred  to,  must  be  regarded  as  intrinsically  valuable. 
They  become  vested  by  the  death  of  the  intestate,  and  may  be 
passed  to  a  grantee. 

This  we  hold  is  utterly  inooosiateiit  with  the  right  sow  daisifd, 
£or  another  of  the  heirs  to  file  a  bill  for  sale  or  partition,  io  a  mode 
which  disregards  the  provisions  of  the  Des^nt  Laws,  and  places  aH 
the  heirs  in  the  saioe  condition,  in  respect  to  priority  of  cboioe. 

The  whole  iHX)ceeding,  therefore,  has  been  erroneously  oonductdd, 
from  the  period  when  a  commission  should  have  issued,  and  the  biU 
itself  is  defective,  in  not  stating  on  its  face,  either  that  the  parties 
wei«  incapable  from  the  non-age,  or  other  legal  disability  of  aooie 
one,  or  more  of  the  beirs,  to  make  a  division ;  or  being  capable  in 
law,  were  unable  to  agree  amongst  themselves  upon  a  division,  and 
also  in  not  asking  that  a  commission  should  issue. 

We  think  all  these  defects  may  be  cured  by  amendment,  and 
further  proceedings  in  the  County  Courty,  as  a  Court  of  eqnuty,  and 
that  the  case  is  within  the  {provisions  of  the  Act  oi'  1832,  eli.  302. 
and  we  accordingly  remand  it. 

Cause  remanded  mnder  Act  of  1832. 
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EoBiNSON. — December,  1840. 

Upon  a  case  stated,  the  Court  is  not  at  liberty  to  make  inferences  of  fact,  (a) 
There  are  many  cases,  in  which  negligence  will  be  visited  with  the  same 
penalty,  as  a  wilful  design  to  do  wrong;  as  if  a  party,  with  knowledge 
that  his  agent  is  in  treaty  for  insurance,  gets  information  of  a  material 
fact,  he  is  bound  promptly  to  use  the  means  of  communicating  it,  and 
his  omission  to  do  so,  will  avoid  the  policy,  independently  of  any  proof 
of  bad  motives  for  the  delay. 

There  is  no  principle  however,  which  requires  the  assured,  to  use  all  acces- 
sible means  of  acquiring  information  material  to  the  risk,  up  to  the  last 
instant  of  time;  and  therefore  bis  omission  to  call  at  the  post-office, 
where  a  letter  was  received  on  the  morning  of  the  day  the  .insurance 
was  effected,  containing  material  information,  did  not  vitiate  the  policy. 

Appeal  from  Baltimore  County  Ck)nrt.    This  was  au  actiou  of 
assampsit,  brought  by  tbe  appellee  against  the  appellant,  on  their 
policies  of  insurance,  by  which  they  undertook  to  assure  the  appel- 
lee; lost  or  not.  lost,  at  and  from  Bi<^hmond,  Virginia,  to  Portland, 
Maine,  and  at  and  from  thence,  with  the  liberty  of  touching  and 
trading  at  New  York,  to  Baltimore,  thi-ee  thousand  dollars,  on  the 
good  schooner  Wildee,  of  Baltimore,  value  thereat,   whereof  was 
muster  for  that  voyage,  or  whoever  should  be  roaster  in  the  said 
vessel;  beginning  the  adventure  upou  the  said  vessel  as  aforesaid, 
and  to  continue  during  the  voyage  aforesaid  on  the  vessel,  until  she 
should  be  arrived  and  moored  at  anchor  at  Baltimore,  twenty-four 
hours  in  safety,  &c.    Also  en  her  freight. 

The  plaintiff  declared  for  a  total  loss,  and  the  defendant  pleaded 
nof^oMumpsity  on  which  issue  was  joined. 

The  case  was  submitted  to  the  County  Court  on  the  following 
statement  of  facts : 

It  is  admitted,  that  Benjamin  Robinson,  the  owner  of  the  schooner 
Wildee,  of  Baltimore,  plaintiff  in  this  case,  on  the  20th  April,  1837, 
effected  with  the  defendant  an  insurance  by  two  policies  herewith 
ezbiblted,  marked  A  and  B,  and  hereby  made  part  of  this  statement, 
on  tbe  Kaid  vessel,  to  amount  of  three  thousand  dollanr,  and  on  ber 
freight  three  hundred  and  •fifty  dollars,  upon  a  voyage  from  ^^-.^ 
Richmond  to  Portland,  and  at  and  from  thence  to  Baltimore,  ^^^ 
with  liberty  of  touching  and  trading  at  Kew  York.  That  the  said 
ichooner,  staunch,  strong  and  seaworthy  in  all  respects,  left  Rich- 
nood  laden  with  a  cargo  of  corn,  on  the  aforesaid  voyage,  on  the 
ixteenth  day  of  April,  1837,  four  days  previous  to  the  date  of  said 
M>licie8.     That  on  the  seventeenth  day  of  April,  in  said  year,  the 


{a)  See  Van  Brunt  vs.  Pike,  4  Gill,  370. 
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winds  and  current  drove  her  on  the  Western  Shore  of  James  Eiver, 
and  on  Goods  Bocks,  whereby  by  the  perils  of  the  seas,  she  was 
totally  lost,  notwithstanding  all  due  efforts  of  the  captain  and  crew 
to  save  her.  That  on  the  seventeenth  day  of  April,  1837,  the  day  of 
said  vessel's  grounding  as  aforesaid  on  said  rocks,  the  captain  ad- 
dressed to  the  said  plaintiff  a  letter,  which,  marked  C,  is  here  pre- 
sented  as  part  of  this  statement,  which  letter,  it  is  admitted,  was 
delivered  at  the  post-office  in  Bichmond,  in  the  afternoon  of  said  17th 
April,  and  was  post-marked  accordingly,  of  that  date,  and  in  dae 
course  of  mail  must  have  arrived  at  the  post-office  in  Baltimore  on 
the  20th  April,  in  the  morning,  between  three  and  four  o'clock,  and 
could  have  been  had  at  the  post-office,  if  applied  for,  on  that  day,  at 
the  hour  of  seven  o'clock  in  the  morning.  It  is  also  admitted,  that 
the  plaintiff,  at  the  time  of  making  said  insurance,  was,  and  for 
several  years  before  had  been,  a  resident  of  the  City  of  Baltimore; 
that  he  is  not  a  merchant,  and  has  no  place  of  business  or  counting 
room  other  than  his  private  dwelling;  that  bis  letters,  at  the  periods 
aforesaid,  were  not  taken  to  him  by  a  letter  carrier,  but  were  called 
for  by  him  at  the  post-office  in  Baltimore,  or  sent  for  thence  by  him; 
that  on  the  19th  April,  1837,  he  called  at  the  said  office,  and  received 
then  the  letter  hereinafter  mentioned,  dated  14th  April,  1837,  and 
that  he  did  not  afterwards  call  at  said  office  for  letters  until  the  24th 
April,  when  he  received  the  aforesaid  letter  of  17th  April;  that  on 
receiving  the  said  letter  he  in  due  form  abandoned  said  vessel  to  the 
defendant.  It  is  further  admitted,  that  on  the  19th  April  aforesaid, 
the  plaintiff'  received  from  the  captain  of  the  said  vessel  the  letter 
dated  14th  April,  above  referred  to,  which  letter,  having  been  lost  or 
-  mislaid,  it  is  *  admitted,  that  it  in  substance  stated,  that  the 
^^^  captain  aforesaid  had  obtained  a  treight  for  said  vessel  from 
Bichmond  to  Portland,  and  that  he  expected  to  sail  with  her  on  the 
16th  or  17th  April.  That  on  this  letter  and  the  information  it  gare, 
the  plaintiff  on  the  20th  April,  1837,  applied  for  insurance  to  the  de- 
fendant, by  an  order,  which,  marked  D,  is  here  exhibited  as  part  of 
this  statement;  that  the  answer  of  the  defendant,  as  noted  at  foot 
of  said  order,  was  given  ^t  two  o'clock,  P.  M.  of  said  20th  April,  and 
that  between  the  hour  of  two  and  the  hour  of  five,  P.  M.  of  that 
day,  the  terms  of  the  defendant  were  accepted  by  the  plaintiff,  by 
his  writing  on  said  order,  *' Accepted.  Benjamin  Bobinson,"  and 
then  delivering  said  order  at  the  office  of  the  deiendant.  That  the 
information  in  said  letter  of  17th  April,  if  known  to  plnintiff,  w^oald 
have  been  material  to  the  ri.^k;  and  if  the  Court  shall,  on  these 
stated  facts,  be  of  opinion  that  the  plaintiff'  had  notice,  either  actual 
or  constructive,  of  the  loss  of  the  schooner  Wildee,  or  of  the  content* 
of  said  letter  of  17th  April,  prior  to  the  making  of  said  insurance,  or 
shall  be  of  opinion,  ttint  the  plaintiff'  was  guilty  of  such  laches  in  not 
calling  regularly  for  his  letters  at  the  post-office,  and  receiving  the 
intelligence  of  the  loss  communicated  by  said  letter,  as  will  vitiate 
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said  iDsuraace,  then  and  in  either  case,  their  judgment  must  be  for 
the  defendant, — otherwise,  for  the  plaintiff,  for  the  sum  of  twenty- 
eight  hundred  and  fifty-one  dollars  and  sixty-four  cents,  with  interest 
iron)  the  14th  August,  1837,  and  cx)sts  of  suit. 
The  policies  A  and  B,  were  in  the  usual  form  on  vessel  and  freight. 
(C.)    "Dear  Sir, — I  left  the  port  of  Bichmond  yesterday,  with  a 
load  of  corn,  bound  to  Portland,  and  about  2  o'clock  run  on  Goods' 
Bocks  near  the  bar.    The  vessel  does  not  appear  to  be  damaged, 
although  the  cargo  no  doubt  is.    If  you  have  any  instructions  to 
give,  1  wish  you  to  write.    I  have  noted  my  protest,  and  proceeded 
according  to  law,  for  the  benefit  of  all  concerned. 

**  Yours,  in  &  hurry, 
"April  16, 1837.  John  Hayes." 

(Endorsed,)  '^Mr.  Beuj.  Robinson,  Baltimore,  Maryland." 
•"April  24.    I  certify  that  this  letter  was  delivered  to  B.   ^ko 
Bobinson,  on  the  morning  of  the  24th.        J.  H.  Hanson."       ^^^ 
(D.)    ''  Benjamin  Bobinson  wants  insurance  against  all  risks,  for 
whom  it  may  concern,  for  $3,000,  on  the  schooner  Wildee  of  Balti- 
more, valued  at  that  sum,  at  and  from  Bichmond,  Virginia,  to  Port- 
land in  Maine,  and  at  and  from  thence  with  the  liberty  of  touching 
and  trading  at  !N'ew  York,  to  the  port  of  Baltimore;  also  on  the 
freight  of  said  vessel  $350,  to  be  valued  at  that  sum  out,  and  the 
same  back.    Please  name  a  premium  for  the  above,  and  what  return 
if  the  risk  ends  at  the  time  of  her  leaving  Portland.    The  Wildee 
was  expected  to  leave  Bichmond  about  the  15th  or  16th  of  the  pre- 
sent month. 

"  Baltimore,  April  20th,  1837. 
^*  2-  per  cent,  to  return,  1  per  cent,  if  the  risk  end  at  Portland, 
and  no  loss  happen ;  or  f  per  cent,  if  the  risk  end  without  loss  at 
New  York;  or  J  per  cent,  if  the  vessel  proceed  direct  from  Portland 
to  Baltimore." 

The  County  Court  on  the  statement,  rendered  judgment  for  the 
plaintifF,  and  the  insurance  company  appealed  to  this  Court. 

The  cause  was  argued  before  Stephen,  Do^sey,  Chambers,  and 
Spenob,  JJ. 

Mayer,  for  the  appellant,  and  McMdhon,  for  the  appellee. 

Ghambebs,  J.  delivered  the  opinion  of  the  Court.  The  claim  of 
the  appellee  uiK>n  this  policy  of  insurance,  has  been  resisted  on  the 
groaudy  that  under  the  circumstances  of  this  case,  he  is  to  be  charged 
with  notice  of  the  loss  prior  to  the  insurance,  or  at  least  with  such 
le^lect  as  will  vitiate  the  policy.  That  the  contents  or  existence  of 
,he  letter  of  17th  April,  were  known  to  him  in  fact,  is  not  alleged  in 
ihe  statement  of  facts,  nor  could  it  by  any  just  inference  be  deduced 
herefrom,  if  indeed,  the  Court  could  make  inference  of  fact,  which 
8  certainly  not  the  case.  The  statement  in  reference  to  this  matter 
12  11  G.  &  J. 


ITS        NEPTUNE  INS.  CO.  vs.  ROBINSON.— 11  G.  &  J. 

is,  that  the  appellee,  od  the  19tb  of  April  applied  at  the  post-office, 
(where  his  letters  remained  till  he  called  for  •  them,)  aud  re- 
'^"^  ceived  the  letter  of  14th  of  April,  and  on  the  following  day, 
the  20th ;  effected  the  insurance  ;  and  that  he  did  not  call  again  at 
the  iK)stofBce,  until  24th  April,  when  he  received  the  letter  of  17th, 
informing  him  of  the  loss.  It  being  then  conceded,  that  the  facts 
stated  do  not  prove  actual  knowledge  of  the  letter  of  17th  of  April, 
and  consequently  of  the  loss  of  the  schooner,  we  are  to  decide  whether 
they  make  a  case,  from  which  the  law  will  impute  the  consequence 
of  knowledge,  and  imply  concealment,  suppression  or  negligence,  on 
the  part  of  the  assured  to  vitiate  the  policy. 

The  principles  advanced  on  the  part  of  the  appellant,  on  the 
authorities  cited,  may  all  be  admitted,  and  yet  we  do  not  think  they 
will  furnish  an  affirmative  answer  to  this  question.  That  the  assured 
acted  with  entire  good  faith,  and  without  any  design  to  impose  upon 
himself  a  condition  of  ignorance,  the  facta  afford  sufficient  evidence  to 
prove.  It  is  very  true,  that  in  many  instances  negligence  will  be  visited 
with  the  same  penalty,  as  wilful  design  to  do  wrong.  Thus,  if  a 
party  with  knowledge,  that  his  agent  is  in  treaty  for  insurance, 
obtains  information  of  a  material  fact,  he  is  bound  promptly  to  use 
the  means  of  eommunicating  it.  The  impossibility  of  fixing  a  definite 
limit,  between  ))rompt  attention,  and  unreasonable  delay,  and  the  diffl* 
culty  of  certainly  ascertaining  the  motives  and  excuses,  for  all  inter- 
vening grades  of  dispatch,  in  performing  an  admitted  duty^  make 
such  a  rule  imperatively  necessary.  When  the  principles  of  fair 
dealing,  as  well  as  the  rules  of  law,  require  a  fact  to  be  communicated, 
if  known,  and  time  enough  had  elapsed  within  which  to  communicate 
it,  and  a  means  of  conveying  it  had  presented,  it  would  be  fatal  to 
the  rights  of  the  party  to  require  him  to  prove  bad  motives  for  the 
delay.  Justice  requires  the  same  standard  in  this  respect  for  the 
man  of  active  industry  as  for  the  habitually  indolent,  and  wisely 
says,  what  a  man  is  thus  obliged  to  do,  he  must  do  promptly,  and 
diligently,  or  bear  the  consequences  of  bis  neglect.  But  we  do  not 
think  the  case  before  us  is  one  where  the  party  has  neglected  a 
duty. 

•He  was  under  no  obligation  to  go  to  the  post-offioe,  nor 
^^^  had  he  as  far  as  the  facts  are  disclosed,  any  cause  to  expect 
information.  In  point  of  fact,  it  was  solely  in  consequence  of  the 
loss  of  the  schooner,  that  the  captain  did  write. 

The  principle  relied  on  by  the  appellant  is,  that  the  assured  is 
bound  to  use  all  accessible  means  of  information,  at  the  very  last 
instant  of  time,  to  ascertain  the  condition  of  the  property  insured. 

We  do  not  think  this  principle  recognized  by  any  adjudged  case, 
and  if  carried  out  to  its  legitimate,  indeed  necessary,  results,  would 
embarrass  the  whole  doctrine  of  insurance,  with  complicated  and 
endless  difficulties. 

We  approve  the  opinion  expressed  by  the  County  Court  of  Balti- 
more, and  affirm  the  judgment.  Judgment  affirmed. 
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Isaac  Nesbit  et  aL  terre-tenants  of  James  Pratheb  vs.  Alex- 
ander Manro,  use  of  GEORCrE  T.  Warfield. — December^ 
1840. 

The  County  Court  may  allow  a  scire  facian  to  be  amended,  so  as  to  conform 
to  the  instructions  of  the  attorney,  by  whom  it  is  ordered  to  be  issued,  (a) 

A  scire  facias  is  in  the  nature  of  a  declaration,  and  should  contain  upon  its 
face,  such  a  statement  of  facts,  as  will  justify  the  form  in  which  the 
process  issues,  and  the  pefsons  who  are  made  parties  to  it.  {b) 

Where  the  writ  of  scire  facias  stated,  that  the  judgment  upon  which  it 
issued,  was  rendered  against  two  defendants,  and  proceeded  upon  that 
statement  of  facts,  against  the  terre-tenants  of  one  only,  without  a 
suggestion  of  the  death  of  the  other,  the  parties  proceeded  against,  may 
take  advantage  of  the  defect  by  general  demurrer,  (c) 

Appeal  from  Washington  County  Court.  On  the  19th  of  March, 
1834,  Alexander  Manro,  sued  oat  a  scire  fadas^  reciting  that  he  by 
jadgment  of  said  Court  in  1822,  recovered  against  a  certain  James 
Prather,  as  well  the  sum  of,  &c.  as,  &c.;  that  execution  still  remained, 
&c.,  commanding  the  sherifi'  of  said  county  to  make  known,  &c., 
"  unto  the  •  terre-tenant  or  terre-tenants  of  all  the  lands  and  ^^^ 
tenements  in  his  bailiwick,  whereof  the  said  James  Prather,  ^^^ 
on  the  29th  day  of  November,  1822,  or  ever  afterwards,  was  seized ; 
that  he,  she  or  they,  be  and  appear,"  at  March  Term,  1834,  of  said 
Court,  4&c.  This  writ  was  returned,  made  known  unto  Isaac  Nesbit, 
O.  Keefer,  and  W.  H.  Grimes  and  wife,  terre-tenants  of  a  certain 
piece  or  parcel  of  ground,  lying  in  the  Town  of  Clearspring,  lot  No. 
18,  which  was  of  the  lands  of  James  Prather,  on,  &c.  These  parties 
appeared,  and  after  oyer  of  the  scire  faciasy  and  return,  pleaded 
.  nul  tiel  record  of  the  judgment  against  James  Prather,  recited  in  the 
writ  of  scire  facias. 

To  the  entry  of  which  said  pleas  the  plaintiff  objected,  and  prayed 
leave  to  amend  the  writ  of  scire  fada^  aforesaid;  thereupon  the  fol- 
lowing rule  was  granted  by  the  Court  : 

^^The  above  cause  being  reached  in  regular  progress  over  the  docket, 
the  attorneys  for  the  defendants,  offered  to  enter  the  plea  of  nul  tiel 

(a)  Affirmed  in  Byrne  vs.  McPherson,  12  G.  &  J.  175.  Cited  in  State  vs. 
Logan,  33  Md.  9.     Of.  Hazeldine  vs.  Walker,  1  H.  &  J.  299. 

(6)  Approved  in  Warfield  vs.  Brewer^  4  Gill,  270;  McKnew  vs.  DxivalU  45 
Md.  509;  Bisih  vs.  Williar,  59  Md.  384.  See  also  Bowie  vs.  Neal,  41  Md.  124. 
The  scire  facias  should  contain  such  proper  recitals  as  to  show  in  what  right, 
and  for  what  amount  it  is  issued;  and  this  with  a  sufficient  degree  of  cer- 
tainty to  enable  the  Court  to  see  and  determine  for  whom,  and  for  what 
amount,  to  awaifd  execution.  McKnew  vs.  Diivall,  supra.  See  also  Thomas 
vfl.  Farmers  Bank,  46  Md.  44. 

(c)  Approved  in  Botne  vs.  Neal,4\  Md.  134.  Cited  in  HanleyvB.  Do'noghue, 
59Md.  246.  * 
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recordj  which  was  objected  to  by  the  attorneys  for  the  plaiutiflf,  and 
now  the  said  plaintiff,  by,  &c.,  his  attorneys  suggests  to  the  Goart 
here,  that  on  the  19th  day  of  March,  1834,  Daniel  Weisel,  Esq.,  the 
attorney  for  the  plaintiff,  called  upon  Mr.  William  Smith,  who  is  the 
principal  deputy  clerk  in  the  office  of  the  clerk  of  Washington  County, 
and  to  whom  applications  are  ordinarily  made,  for  the  issuing  of  all 
writs  of  scire  facias^  and  other  process  issuing  from  said  Court,  and 
laid  before  him,  the  docket  of  November  Term,  1822,  and  placed  the 
same  open  before  the  said  William  Smith,  at  No.  112  trials;  and 
directed  him  to  issue  a  scire  facias  on  that  judgment,  against  the 
terre-tenants  of  James  Prather  generally,  and  further  suggests,  that 
the  scire  facias  in  this  case,  was  issued  upon  said  judgment,  distin- 
guished as  No.  112  trials,  at  November  Term,  1822 ;  but,  that  from 
inadvertence,  misapprehension  of  the  law,  or  from  some  mistake^  the 
said  deputy  clerk,  in  issuing  the  scire  faunas,  omitted  to  introdace 
into  the  said  scire  facia^s^  the  name  of  Elie  Prather,  in  reciting  said 
judgment,  distinguished  as  No.  112  trials,  at  November  Term,  1822, 
but  recited  the  same  as  a  judgment  obtained  against  James  Prather, 
instead  of  reciting  the  same  as  obtained  against  James  Prather 
•  and  Elie  Prather."  And  the  said  plaintiff  by  his  counsel. 
'^**'  having  produced  said  original  docket  before  the  Court  here, 
and  also  the  said  scire  fa^daSy  and  it  appearing  satisfactorily  to  the 
Court  here,  that  the  said  original  judgment  was  rendered  against 
James  Prather  and  Elie  Prather,  and  that  the  same  is  erroneooslj 
recited  in  the  said  scire  faciasj  as  rendered  against  James  Prather 
alone ;  and  it  further  appearing  satisfactorily  to  the  Court  here,  by 
the  affidavit  of  said  Daniel  Weisel,  that  he  did  on  said  19th  day  of 
March,  1834,  place  said  original  judgment  contained  in  said  docket  of 
November  Term,  1822,  before  said  William  Smith,  so  being  such  prin- 
cipal deputy  clerk  in  the  office  of  the  clerk  of  Washington  County 
Court,  and  directed  him  to  issue  a  scire  facias  on  that  judgment, 
against  the  terre-tenants  of  James  Prather  generally,  and  being  also 
satisfied  by  said  affidavit,  that  said  William  Smith,  is  such  principal 
deputy  clerk,  and  the '  person  to  whom  applications  are  usually  and 
ordinarily  made,  for  writs  of  scire  facias,  and  other  process  issuing 
from  the  office  of  the  clerk  of  Washington  County  Court.  It  is  there- 
upon on  motion  of  the  plaintiff,  by  Daniel  Weisel  and  William  Schley 
his  attorneys  ruled,  that  the  defendants  shew  cause  by  the  first  day 
of  the  next  term,  at  the  opening  of  the  Court,  why  the  said  plaintiff 
shall  not  be  permitted  to  amend  the  scire  facias  aforesaid,  by  recit- 
ing said  original  judgment,  according  to  the  fact,  so  as  to  make  the 
same  conform  to  said  record,  in  reciting  the  same  as  obtained  against 
James  Prather  and  Elie  Prather." 

At  November  Term,  1836,  the  defendants  showed  cause  against 
said  rule,  and  insisted,  that  the  sci.fac.  was  not  amendable: 

Ist.  Because  the  directions  given  by  the  attorney  for* the  plaintiff 
to  the  deputy  clerk,  as  set  forth  in  the  suggestion  on  which  said  rule 
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was  founded,  were  to  issae  a  scire  facias  ou  the  jadgment  as  No.  112 
trials  at  :November  Term,  1822,  against  the  terre-tenants  of  James 
Prather  generally,  without  naming,  or  giving  any  directions  as  to  the 
terre-tenants  of  Elie  Prather,  were  erroneoas  directions  by  said  attor- 
ney, the  judgment  on  which  the  said  scire  facias  was  issued,  being  a 
joint  judgment  ♦  and  the  direction  being  to  issue  a  several  ^^^ 
scire  facias  on  said  jVidgment,  and  the  error  was  that  of  the  *®^ 
party  by  his  attorney,  and  was  not  the  mere  inadvertence,  misap- 
prehension of  the  law,  nor  mere  mistake  of  the  deputy  clerk  named 
in  the  said  suggestion,  as  set  forth  in  the  said  suggestion. 

2nd.  Because  a  scire  famas  is  an  original  proceeding,  the  bringing 
of  a  new  suit  or  action,  and  there  is  no  titling,  nor  any  writing  filed 
with  the  clerk  at  the  suing  out  of  the  said  scire  facia^^  by  which  the 
same  may  be  amended. 

3d.  Because  the  said  scire  facias  if  amended,  as  suggested  by  the 
plaintiff,  would  show  error  in  this,  that  the  proper  scire  facias  had 
not  been  issued,  as  the  said  amended  scire  facias ;  would  recite  a 
joint  judgment  against  James  Prather  and  Elie  Prather,  on  which 
the  same  issued,  when  the  said  scire  facias  does  not  require  the  same 
to  be  made  known,  to  the  terre-tenants  of  James  Prather  and  Elie 
Prather,  but  to  the  terre-tenants  of  James  Prather  alone,  which  said 
error  is  an  error  at  law,  and  not  amendable. 

4th.  Because  the  scire  fa^as  aforesaid,  did  not  require  it  to  be,  and 
it  was  not  made  known  to  the  defendants,  that  the^e  was  a  joint 
jadgment  against  James  Prather  and  Elie  Prather. 

5th.  Because  the  attorneys  for  the  said  defendants,  offered  to 
enter  the  plea  of  nul  tiel  record^  to  the  said  scire  facias,  before 
the  motion  was  made  for  the  said  rule,  by  the  plaintiff,  by  his  attor- 
neys, as  appears  by  the  suggestion  aforesaid,  and  which  said  plea 
was  rejected  by  the  Court. 

6th.  Because  the  said  judgment,  if  not  revived  by  means  of  the 
said  8cire  fa^as,  against  the  said  defendant,  would  not  be  good  and 
pleadable,  nor  admitted  in  evidence,  against  these  defendants, 
the  said  judgment  being  of  more  than  twelve  years  standing, 
if  these  defendants  availed  themselves  of  a  certain  Act  of  Assembly 
jf  the  then  Province,  now  State  of  Maryland,  made  at  a  session  of 
Assembly  held  at  the  City  of  Annapolis,  the  26th  day  of  April  in  the 
rear  1715,  entitled  an  Act  for  limitation  of  certain  actions  for 
ivoiding  suits  at  law. 

Upon  consideration  of  the  rule  aforesaid,  and  the  objections  thereto, 
he  CJounty  Court  authorized  the  plaintiff  to  amend  his  *  scire  ^^j, 
'aciaSj  so  as  to  recite  a  judgment  against  J.  &  E.  Prather,  and  ^^^^ 
.  command  to  serve  it  upon  the  terre-tenants  of  both  defendants. 
L  new  writ  was  inserted  at  length,  and  the  record  amended  as 
rayed — tested  the  23d  November,  1836,  and  marked,  issued  as  of 
bat  day,  which  dates  however  were  corrected  by  consent  of  counsel 
1  this  Court,  to  correspond  with  the  dates  of  original  writ. 


182  PKATHER  ET  al.  r«.  MANRO.-ll  G.  &  J. 

To  this  lutiended  writ,  the  defeudants,  terretenanU  of  Jauies  Pra- 
ther,  demurred  generally,  aud  the  phiintiff  joined  in  the  demurrer. 
The  County  Court  awarded  a  fiat  in  conformity  to  the  return  to  the 
original  writ,  and  the  terre-tenants  appealed  to  this  Court. 

The  cause  was  argued  before  Akoiikr,  Dorset,  and  Chambers, 

JJ. 

Tidball,  lor  the  appellants,  cited— 2  Sellon^s  Frac.  456,  457 ;  2  IK  dt 
E.45;  2  Lord  Rayd.  1057;  2  Tidd^  1008;  Haickins  vs.  Bowie,  9  0.  d* 
J.  428 ;  1  Salk.  52;  2  Tidd,  1158;  2  Saund.  72,  page  p.:  Act  of  1836, 
219 ;  1  Chitty  Plea.  8,  573. 

Weisel  and  W.  Schley^  for  the  appellees,  cited — 1785,  ch.  80,  sec.  4; 
Sexton's  Prac.  188;  Hazeldine  va.  Walker ^  1  -tf.  <fc  J.  487;  2  Boss,  and 
Puller  J  275;  9  East,  316;  ^rw^tt  vs.  Nichols,  1  J3.  d- */.  471:  iVciJ/- 
derry  vs.  Smith,  2  H.  dt  J.  75. 

Chambers,  J.,  delivered  the  opinion  of  the  Court.  Whether  the 
scire  facias  against  a  terre-tenant  be  an  original  proceeding,  or  a  con- 
tinuation of  a  former  proceeding,  on  which  point  there  is  some  ob- 
scurity in  the  authorities,  we  think  the  amendment  was  properly 
allowed  under  the  circumstances  of  this  ca^c,  so  as  to  make  the  writ 
conform  to  the  directions  of  the  attorney,  whose  instructions  are  sat- 
isfactorily proved. 

We  are  of  opinion  however,  that  the  judgment  of  the  Court  below, 
is  not  warranted  by  the  amended  scire  facias. 

The  scire  facias  is  in  the  nature  of  a  declaration,  and  it  should 
*  contain  upon  its  face,  such  a  statement  of  facts,  as  to  justify 
*"^  the  process  in  respect  to  the  form  in  which  it  issues,  aud  the 
persons  who  are  made  parties  to  it. 

In  this  writ,  t&ere  is  not  only  a  want  of  facts  in  the  recital  to  jus- 
tify the  form  in  which  the  process  issued,  but  the  facts  recited  show 
that  other  parties  should  have  been  made.  It  states,  that  a  judg- 
ment had  been  recovered  by  the  plaintiff,  against  two  defendants, 
and  that  it  remained  unexecuted,  and  on  the  authority  of  this  state 
of  fact«,  proceeds  against  the  terre-tenants  6t  one  of  those  defendants, 
as  the  proper  persons,  against  whom  alone,  to  enforce  the  execution 
of  the  judgment. 

!N^o  suggestion  is  made  of  the  death  of  the  original  defendants,  or 
either  of  them ;  and  they  must  be  presumed  therefore  to  be  in  fall 
life,  and  if  alive,  were  necessary  parties. 

The  principle  upon  which  an  original  party  to  the  judgment  if  liv- 
ing, or  his  represe?itative  after  his  death,  is  to  be  made  a  party  to  a 
scire  facias,  is  not  that  of  contributio?),  as  amongst  different  terre- 
tenants.  Neither  the  original  defendant  or  his  heir,  could  claim  con- 
tribution from  terre-tenants ;  but  they  are  regarded  as  the  persons 
most  comi>etent  to  know,  and  to  prove  the  satisfaction  of  the  judg- 
ment.   We  think  the  appellants  might  well  demur  to  this  scire  facias^ 
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aa  maDitestly  iustifficient  on  its  face,  to  authorize  the  plaintiff*  to  en- 
force his  execution  against  them  alone. 

It  is  altogether  unlike  the  case  of  a  terre-tefiantj  who  is  charged 
without  naming  other  terretenanUy  who  ought  to  be  made  co-defend- 
ants. In  such  a  case,  the  proceedings  on  their  face,  disclose  the  fact 
that  the  defendant  proceeded  against  is  liable;  but  the^'  do  not  show 
that  other  persons  are  also  liable,  and  the  facts  and  circumstances' 
opoD  which  the  obligation  to  share  the  liability  is  supi>osed  to  de- 
pend, must  necessarily  be  brought  to  the  notice  of  the  Court  by  plea; 
and  this  plea,  must  be  in  abatement,  because  it  is  not  to  discharge 
the  defendant  entirely,  but  only  to  lessen  the  amount  of  his  respon- 
sibility. 

Xo  additional  amendment  could  now  be  made  to  give  to  the  writ 
a  legal  form ;  and  in  no  event,  could  the  appellee  be  enabled  to  recover 
in  this  case,  if  it  were  returned  to  the  Court  •  of  Washington   ^g^^ 
County,  therefore  we  deem  it  unnecessary  to  order  a  proce-   '^^  ■ 
dendo,  « 

Judgment  reversed,  and  jtMlgtnent  for  appellants,  with  costs. 


L.  P.  W.  Baloh,  Trustee  vs.  Jaoob  Zentmbyer.— December, 

1840. 

D.  devised  a  tract  of  land,  to  be  divided  into  three  partB,  one  part  he  devised 
to  S.  for  life,  the  other  two  parts,  to  be  rented  out  bj  his  executors,  and 
directed,  that  when  his  grandson  H.  came  of  age,  all  his  lands  should 
be  divided  equally  among  his  grand-children.  J.  the  husband  of  the 
tenant  for  life,  purchased  the  interest  of  one  of  the  grand-children,  and 
while  thus  possessed,  a  sale  was  made  by  the  sheriff  upon  Ji,  fa,  against 
J.  under  the  following  levy,  viz:  ^'all  the  right,  title,  interest,  and 
estate,  of  the  said  J.  of,  in,  and  to,  all  that  tract  or  parcel  of  land  on 
which  the  said  J.  lately  resided,  and  heretofore  devised  to  8.  by  D.'^ 
Held^  that  this  levy  and  sale  transferred  the  interest,  which  J.  purchased 
of  the  grandson  as  well  as  that  derived  by  marriage. 

The  land  described,  is  that  tract,  on  which  J.  lately  resided,  and  which  D. 
devised  to  S.;  all  the  title  of  J.  in  land  answering  that  description, 
passed  under  the  levy  and  sale,  (a) 

Where  a  decree  directs  a  sale  for  the  purpose  of  distribution  among  the  par- 
ties who  shall  appear  on  the  final  hearing  to  be  entitled,  a  purchaser  for 
value  of  the  estate  and  interest  of  one  of  the  parties,  may  by  petition 
claim  his  portion  of  the  proceeds.  (&) 

When  a  fund  is  in  Court,  and  the  decree  under  which  it  is  brought  in,  has 
left  open  the  question  of  distribution,  a  claimant  by  petition,  not  a 
party  to  the  bill,  of  a  part  of  the  fund  in  opposition  to  another  claimant 
originally  a  party,  need  not  ask  for  a  subpoena  either  against  the  origi- 


{a)  Cited  in  Busey  vs.  Tuck,  47  Md.  175. 

lb)  Cited  in  ChenoivUz  vs.  Smith,  29  Md.  23;  Griffith  vs.  Parka,  32  Md.  5. 
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nal  party  or  another  claimant,  also  in  the  cause  by  petition — nor  pray 
relief — nor  procure  an  order  nisi  on  his  opponents,  (c) 

The  object  of  the  service  of  the  copy  of  a  petition  and  an  order  nisit  is  to 
give  notice  to  the  opposite  side,  that  he  may  appear  and  cx>ntest  the 
claim,  and  when  the  opposing  party  has  appeared  and  contested  the 
right;  it  is  too  late  to  object  to  the  want  of  notice  by  petition  and  order. 

id) 

Can  a  trustee  appointed  to  sell  property  prosecute  an  appeal  in  his  own 
name  in  behalf  of  parties  present  in  Court  and  litigating  their  claim  to 
the  fund  arising  from  the  sale?  (e) 

Appeal  from  the  equity  side  of  Frederick  County  Court.  On  tbe 
2d  January,  1833,  John  Gantz  and  wife,  and  George  Clevedence  filed 
their  bill  for  a  decree  to  divide  a  portion  of  the  real  estate,  of  which 
OAfi  I^^'^^icJ  Gaver  died  seized,  among  his  devisees,  ♦  the  same  be- 
'^oo  jjjg  incapable  of  division.  With  the  bill  were  filed  the  will, 
(an  extract  of  which  will  be  found  in  the  opinion  of  this  Court)  under 
which  the  parties  claimed,  and  sundry  conveyances  from  the  devi- 
sees. Answers  being  filed,  and  the  parties  consenting,  on  the  Slst 
Januar3%  1833,  the  County  Court  [Shbivbr,  A.  J.]  decreed  a  sale  of 
a  tract  of  land,  for  the  purpose  of  distribution  araon^;  the  parties 
who  shall  appear  to  be  thereto  respectively  entitled,  at  the  final 
bearing  of  tbe  cause,  and  appointed  the  appellant  a  trustee  for  that 
object;  a  sale  was  made,  reported  and  ratified.  At  April  Term,  1833, 
Abraham  and  Samuel  Toms,  executors  of  Daniel  Toms,  filed  their 
petition  to  be  paid  out  of  the  proceeds  of  this  land,  as  judgment  cred- 
itors of  George  Gaver,  one  of  the  devisees,  and  which  |>etitioD  was 

(c)  Cited  in  ThomaR  vs.  Farmers  Bank.^\%  Md.  56.  and  Broini  vs.  Thomas, 
46  Md.  641.  In  the  former  case  the  Court  said:  ''In  the  ordinary  case  of  a 
a  general  creditors^  suit,  or  where  there  is  a  fund  in  Court  and  there  is  an 
order  requiring  creditors  to  come  in  to  assert  their  rights  and  to  participate 
in  the  distribution^  in  such  and  the  like  cases,  the  simple  fact  of  a  party's 
appearing  and  filing;  his  claim  in  the  cause,  gives  rise  to  the  presumption 
that  he  intends  to  make  himself  a  party  to  the  record;  for  otherwise  he 
would  not.be  in  a  position  to  take  the  benefit  of  the  proceeding.  And  this  is 
the  established  practice.  Strikes'^  Case,  1  Bl.  85.  But  when  the  suit  is  insti- 
tuted, not  for  the  benefit  of  creditors  generally,  but  for  the  enforcement  of 
some  special  right,  as  for  the  foreclosure  of  a  mortgage,  or  the  sale  of  mort- 
gaged premises,  or  the  enforcement  of  a  vendor's  lien,  there,  if  a  third  per- 
son be  interested  in  the  subject-matter,  and  desires  to  come  in  and  to  be 
made  a  party,  or  seeks  payment  of  a  claim  from  the  fund  in  controversy, 
he  should,  by  some  appropriate  allegation,  make  known  the  nature  and 
character  of  his  right,  and  the  ground  upon  which  he  seeks  to  intervene. 
And  this  is  required,  not  only  that  tbe  Court  may  be  advised  of  the  nature 
of  the  right,  but  to  enable  parties  against  whom  it  is  asserted  to  meet  and 
repel  it,  if  it  be  unfounded  or  improper  to  be  brought  into  the  cause.*' 

id)  Cited  in  Belt  vs.  Blackburn,  28  Md.  242,  holding  that  the  voluntary 
appearance  of  a  party  to  a  suit  or  proceeding,  is  a  waiver  of  formal  notice. 

(e)  Examined  in  Salmon  vs.  Pierson,  8  Md.  299.  See  Ellicott  vs.  EllicoH,^ 
6  G.  &  J.  25.  note  (c). 
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referred  to  the  auditor  to  be  examined  and  reported  on.  At  same 
term  a  similar  petition  was  filed  by  Henry  Delanter,  also  claiming  to 
be  a  creditor  of  George  Gaver,  which  was  also  referred  to  the  audi- 
tor. And  also  by  Michael  Toms,  as  judgment  creditor  of  Daniel  and 
George  Gaver,  two  of  the  devisees  of  Daniel  Gaver  the  elder,  which 
was  also  referred  to  the  auditor.  The  claims  of  Michael  Toms,  were 
excepted  to  by  Samuel  and  Abraham  Toms.  1st.  That  the  real 
estate  of  Daniel  Gaver,  was  at  no  time  bound  by  the  judgments,  no 
lien  thereon  having  been  rendered  by  a  justice  of  the  peace.  2d.  Barred 
by  limitations  more  than  twelve  years  since  their  rendition.  These 
jadgments  were  rendered  21st  March,  1821,  and  filed  as  claims  in 
April  1833.  The  said  S.  and  A.  Toms,  also  filed  a  petition  and  claim 
against  Daniel  Gaver,  which  accrued  14th  March,  1826. 

On  the  3d  May,  1833,  John  Bichter,  filed  his  petition  and  claim 
against  the  proceeds  of  said  land,  and  for  a  lien  on  the  part  assigned 
by  said  John  Gaver,  (one  of  the  devisees  of  Daniel  Gaver  the  elder,) 
to  John  Hay,  Bichter  being  the  creditor  of  Hay,  on  the  following 
note: 

''  Four  months  after  date,  I  promise  to  pay  unto  John  Bichter,  or 
order,  the  sum  of  fifty- nine  dollars,  on  a  piece  of  land  that  I  bought 
of  John  Gaver.    Witness  my  hand  and  seal  this  15th  April,  1822. 

Jacob  Hay.    [Seal.]" 
•  And  which  note  the  petition  alleged,  that  both  John  Gaver  ^a^^ 
and  Jacob  Hay,  agreed  with  Bichter,  should  be  a  lieu  on  said   '•^^ 
land,  and  that  Hay  had  assigned  the  land  to  Daniel  Palmer,  one  of 
the  defendants  to  the  bill,  with  express  notice  of  Bichter's  claim, 
before  he  received  his  conveyance.     Suhpcenas  were  issued  against 
Hay  and  Palmer;  and  John  Gaver,  was  proceeded  against  by  publi- 
cation.    Jacob  Hay  answered,  admitting  Bichter's  claim.    Various 
other  claims  of  creditors  of  the  devisees  were  filed,  when  at  Febru- 
ary Term,  1838,  Jacob  Zentmeyer,  filed  his  petition  claiming,  that  upon 
a  judgment  against  Jacob  Hay,  obtained  in  Frederick  County  Court, 
29th  Oct.,  1822,  he  sued  out  a^./a.,  and  in  January,  1823,  levied  it 
apon  the  interest  and  estate,  which  John  Gaver  had  assigned  to  said 
Jacob  Hay,  on  the  18th  April,  1822,  and  purchased  the  same :  that 
the  sheriff"  of  Frederick  County  Court,  returned  such  levy  and  sale, 
and  executed  a  deed  therefor,  which  was  lost  by  accident,  and  on  the 
20th  August,  1832,  the  said  sheriff'  executed  another  deed  to  peti- 
tioner, for  his  said  purchase  which  was  duly  recorded.    Tbe  various 
documents  referred  to,  were  filed  with  said  petition;  and  so  far  as 
they  are  material  to  this  cause,  will  be  found  recited  in  the  opinion 
of  this  Court. 

John  Bichter  and  Daniel  Palmer,  excepted  to  the  petition  of  Jacob 
Zentmeyer. 
Ist.  That  his  judgment  was  barred  by  limitations. 
2nd.  Ijimitations  to  «ctre/acia«. 
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3rd.  Delect  of  descriptiou  iu  the  land  levied  upon.  Jacob  Hay 
had  married  Susannah,  one  ot*  the  joint  devisees  with  John  Gaver, 
who  had  conveyed  to  him — and  that  the  levy  only  related  to  the 
interest  Hay  acquired  by  marriage.  See  the  levy  on  the  opinion  of 
this  Court.  And  that  Zeutmeyer  acquired  in  interest  by  his  levy 
and  purchase  at  sheriffs  sale,  in  the  part  one-sixth  conveyed  by  John 
Gaver  to  Jacob  Hay. 

Upon  the  reference  to  the  auditor  accounts  were  stated,  and  on 
the  15th  November,  1838,  the  County  Court  [J.  Buchanan,  C.  J., 
A.  Sheiveb  and  T.  Buchanan,  A.  J.,]  passed  the  following  order: 
•I'TQ  ^^^  auditor  having  stated  an  account  in  this  cause  •allow- 
'^  •  •*  ing  to  Daniel  Palmer,  one-sixth  part  of  the  proceeds  of  the 
i^ale  of  the  land  mentioned  in  said  case,  it  is  ordered  by  the  Court 
here,  sitting  as  a  Court  of  equity,  that  the  allowance  to  Daniel  Pal- 
mer be  disallowed,  and  that  the  auditor  restate  said  account,  and 
allow  to  Jacob  Zeutmeyer,  one-sixth  part  of  the  whole  proceeds  of 
the  sale  of  said  land,  called  the  Land  of  Promise. 

The  auditor  having  stated  an  account  in  conformity  with  the 
Oonrt's  order,  this  was  ahso  excepted  to,  and  on  the  11th  March, 
1839,  overruled  by  the  Court.  From  these  orders  L.  P.  W.  Balch, 
trustee  for  the  sale  of  the  real  estate  of  Daniel  Gaver,  prosecuted 
the  present  appeal. 

The  cause  was  argued'  before  Stephen,  Aboher,  Chahbebs, 
and  Dorset,  JJ. 

Balchy  for  the  appellant. 

Worthingtotij  for  the  appellee,  cited  Duvall  vs.  Farmers  Bank^  4  6. 
i&  J.  293 ;  Maccuhhin  vs.  Cromwell^  2  JST.  cfc  (?.  443;  Alex.  Ch.  Ft.  7, 
127 ;  Bland,  469 ;  Boreing  vs.  Lemtnon,  5H,  dt  J,  223 ;  Barney  vs.  Pat- 
terson, 6  H,dt  J.  204, 205 ;  Jackson  vs.  Ramsey,  3  Coicen,  75 ;  Hanson 
vs.  Barnes,  3  0,  dt  J,  359 ;  Millard  vs.  Baker,  1  Bland,  148 ;  Latimer 
vs.  Baker ^  Ibid,  51;  Dorsey  xs,  Hammond,  1  BL  4^ }  Scrivener  vs. 
Scrivener,  i  H.  dtJ,  743. 

^•>fa  •  Aboheb,  J.,  delivered  the  opinion  of  this  Court.  Various 
'^  ■  ®  objections  have  been  taken  to  the  order  of  the  Court  below, 
in  favor  of  the  appellee,  some  of  which  have  reference  to  his  right, 
iu  any  form  of  proceedings  to  the  fund ;  and  some  having  reference 
to  the  form  which  he  has  chosen  to  adopt. 

We  propose,  first,  to  inquire  into  the  right  of  Zentmoyer  to  the 
fund  in  controversy. 

A  bill  was  filed  by  one  of  the  devisees  of  Daniel  Gaver,  to  obtain 
a  sale  of  a  portion  of  his  real  estate.  The  Court  of  Frederick  County 
decreed  the  sale,  and  the  proceeds  of  sale,  as  reported  by  the  trustee, 
i*emained  in  his  hands,  subject  to  the  order  of  the  Court.  John 
Gaver  was  entitled,  by  the  devise  of  Daniel  Gaver,  to  one-sixth  of 
the  land  sold ;  and  Daniel  Palmer,  who  is  one  of  the  defendauts  in 
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the  canse,  claims  the  proceeds  arisiugfrom  the  sale  of  the  one-sixth  of 
the  land  devised  to  John  Gaver;  his  pretensions  are  placed  upon  a 
conveyance  from  John  Gaver  to  Jacob  Hay,  Sr.,  and  from  Jacob  Hay 
to  him. 

•  John  Eichter  filed  his  petition  after  the  sale,  claiming  a  por-  ^^^ 
tion  of  the  proceeds  of  John  Gavei's  part,  upon  the  ground  of  *•  •  " 
an  alleged  lien  he  had  obtained  on  John  Gaver's  ]>art  of  the  land,  in 
virtue  of  an  alleged  agreement,  entered  into  between  John  Gaver, 
Jacob  Hay  and  himself,  at  the  time  of  the  conveyance  frtmi  John 
Gaver  to  Jacob  Hay.  * 

The  claims  of  Daniel  Palmer  and  John  Richter,  remained  unde- 
cided by  the  Court,  when  at  Febrnarj'  Term,  1838,  Jacob  Zentnieyer 
filed  his  petition,  claiming  the  entire  fund,  upon  the  ground  that  he 
became  the  purchaser  of  the  land  devised  by  Daniel  Gaver  to  John 
Oaver,  under  a^.  fa.  issued  by  him,  on  a  judgment  obtained  against 
Jacob  Hay,  Sr.,  subsequent  to  the  deed  from  John  Gaver  to  him. 
The  decision  of  the  Ck)urt  below  was  in  favor  of  Zentmeyer,  to  the 
whole  of  the  fund  which  proceeded  from  the  sale  of  the  land  devised 
to  John  Gaver. 

It  appears  from  the  evidence  in  the  cause,  that  on  the  22d  of  April, 
1822,  John  Gaver  by  his  deed  duly  executed,  acknowledged  and 
recorded,  conveyed  to  Jacob  Hay  all  that  part  or  parcel  of  land, 
which  was  the  right  of  John  Gaver,  in  and  to  all  that  undivided 
part  of  a  tract  of  land  called  The  Land  of  Promise,  which  was  de- 
vised by  Daniel  Gaver  to  Susannah,  (then  the  wife  of  Jacob  Hay)  as 
H  life  estate,  and  to  which  John  Gaver  was  entitled  to  an  undivided 
interest,  and  the  deed  proceeds  to  set  out  the  metes  and  bounds  of 
the  land,  an  undivided  sixth  of  which  was  thereby  conveyed. 

On  the  29th  October,  1822,  Jacob  Zentmeyer  recovered  a  judg- 
ment in  Frederick  County,  against  Jacob  Hay,  and  issued  a  }i. /a. 
thereon,  returnable  to  the  following  March  Term  of  that  Court.  The 
sheriff"  under  the^.  fa.  levied  on  the  following  property,  to  wit,  "all 
the  right,  title,  interest  and  estate  of  said  Jacob  Hay,  of,  in,  and  to, 
all  that  tract  or  parcel  of  land,  on  which  the  said  Jacob  Hay  lately 
resided,  and  heretofore  devised  to  Susannah  Hay,  wife  of  the  said 
Jacob  Ha3%  by  Daniel  Gaver,  deceased,  by  last  will  jand  testament, 
dated  on  or  about  the  12th  day  of  April,  1798,  with  the  buildings, 
&c." — and  to  the  March  Term,  1823,  the  sheriff  returned,  made,  to 
amonnt  of  $39.65,  and  nulla  bona  for  residue. 

•  On  the  20th  August,  1832,  the  sheriff  who  had  made  the 
sale,  executed  a  deed  to  Zentmeyer  (reciting  the ,/?./«.,  levy   ^^" 
and  sale  to  Zentmeyer,)  conveying  to  him  as  the  purchaser  the  land 
thus  levied  uiK>n  and  sold,  which  deed  is  in  the  usual  form. 

It  is  undoubtedly  true,  that  Zentmeyer  must  show  himself  entitled 
to  the  land,  before  he  can  establish  his  claim  to  its  proceeds;  and  it 
is  objected,  that  he  has  shown  no  title.  This  objection  is  rested  on 
three  g^rounds. 
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1.  That  the  schedule  of  the  sheriff  is  void  upon  its  face  for  imoer- 
tainty. 

2.  That  the  lev^y  if  correct,  was  not  on  Jacob  Gaver^s  interest,  bat 
on  the  interest  of  Susannah,  the  wife  of  Jacob  Hay,  acquired  bj 
him  by  his  marriage,  and  that  consequently  there  was  no  sale  of 
John  Gaver's  interest. 

3.  That  Palmer  was  entitled  to  priority,  being  a  subsequent  pur 
chaser  without  notice. 

1.  There  is  no  uncertainty  in  the  description  itself,  and  the  sche- 
dule, and  deed,  would  not  be  void  for  uncertainty  in  consequence  of 
anything  apparent  on  their  face. 

If  there  be  land  on  which  Jacob  Hay  resided,  and  which  was  de- 
vised to  Susannah  Hay  by  Daniel  Gaver,  and  to  which  John  Gaver 
had  an  entire  or  undivided  interest,  and  which  was  by  John  G«ver 
conveyed  to  Jacob  Hay,  undoubtedly  the  title  of  Jacob  Hay  would 
pass  under  such  a  sale  to  Zentmeyer.  Ail  the  title  of  Hay  in  the 
land  answering  the  description  would  pass,  whether  his  title  was 
derived  by  deed  from  John  Gaver,  or  in  part  in  virtue  of  his  mar- 
riage with  Susannah.  The  description  is  definite,  and  clearly  capable 
of  ascertainment. 

2.  The  above  remarks  might  furnish  a  sufficient  answer  to  the 
second  objection  to  Zentmeyer's  title;  but  we  will  advert  to  this  ob- 
jection more  particularly.  The  will  of  Daniel  Gaver  proved  in  1798, 
having  reference  to  this  question,  is  in  the  following  words : 

^^  Item — ^I  give  and  devise  unto  Susannah  Beckenbaugh,  who  lives 
with  my  son  John,  and  who  had  by  him  seven  children,  hereinafter 
named,  all  that  part  of  my  tract  of  land  called  The  *  Land  of 
'^^'  Promise,  which  lays  on  the  southeast  side  of  Middle  Creeks 
which  part  1 8up[)0se,  contains  400  acres ;  this  said  part  I  devise  to  her 
for  the  term  of  twelve  years  from  this  time,  as  she  now  i)08sesses  it ;  at 
the  expiration  of  that  time,  I  direct  the  said  400  acres  to  be  divided 
into  three  parts,  one  of  the  said  parts  I  devise  to  the  said  Susannah 
Beckenbaugh  during  her  life.  The  other  two  parts,  I  direct  my  exe- 
cutors to  rent  out  on  the  best  terms  by  my  executors,  and  the  rents 
arising  i'rom  the  lands,  to  be  put  out  on  interest  immediately  they 
can  be  received.  These  devises  to  the  said  Susannah  Beckenbaugh, 
I  make  to  her,  to  enable  her  to  raise,  maintain  and  educate  the  seven 
children  my  son  John  had  by  her."  Then  after  devising  sundry 
lands  to  his  wife,  he  directs  that  when  his  grandson  Henry  comes  of 
age,  all  his  lands  shall  be  equally  divided  among  his  seven  grand- 
children. 

The  sale  to  Zentmeyer,  was  of  all  the  right  of  Hay  to  the  lands 
devised  to  Susannah  by  Daniel  Gaver.  The  land  devised  to  her, 
was  first  the  whole  Land  of  Promise  for  twelve  years ;  and  after  the 
expiration  of  the  twelve  years,  the  one-third  thereof,  to  her  for  life; 
and  after  her  death,  the  one-third  thus  devised  to  her,  passed  under 
the  will  in  undivided  rights  to  his  grandchildren,  of  whom  John 
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Gaver  was  one.  The  twelve  years  above  referred  to,  had  expired  in 
1810,  and  at  the  date  of  the  levy  and  sale,  Susannah  Hay  was  in  pos- 
session of  her  life  estate  under  the  devise,  and  Jacob  Hay  had  a 
right  to  one-sixth  of  the  reversion,  after  the  death  of  his  wife,  in  vir- 
tue of  the  deed  of  John  Oaver  to  him,  dated  18th  April,  1822.  There 
would  seem,  from  the  statement  of  the  case,  to  be  no  difficulty  in  as- 
certaining what  passed  under  the  sale.  The  right  of  Jacob  Hay  to  the 
land  devised  to  his  wife  Susannah,  passed,  whatever  was  the  nature 
or  character  of  that  right.  If  he  possessed,  in  virtue  of  his  marriage 
any  right,  that  passed ;  and  if  he  acquired  right  under  the  deed  from 
John  Gaver,  as  he  did,  they  likewise  passed.  For  the  reference  in 
the  schedule  to  the  lands  devised  to  Susannah  is  not  intended  to  in- 
dicate the  estate  which  was  seized,  (that  is,  that  it  was  her  life  estate 
which  was  seized,)  but  was  intended  as  a  description  of  the  land 
taken,  and  •  it  will  therefore  pass  any  interest,  which  he  had  ^^^ 
either  in  the  life  estate  or  in  the  reversion.  ZHZ 

For  the  third  objection,  there  is  as  little  pretence.  Palmer  could 
not  be  considered  as  a  purchaser  without  notice.  The  return  of  the 
fiheri£f,  connected  with  the  levy,  made  long  before  his  deed  from  Hay, 
indicated  that  there  had  been  a  sale  of  the  land  by  the  sheriff  to 
some  one.  That  this  was  known  to  Palmer,  and  that  he  further 
knew  that  Zentmeyer  was  the  purchaser,  is  abundantly  apparent 
from  his  inquiry  made  of  the  sheriff,  whether  he  had  ever  executed  a 
deed  to  Zentmeyer,  not  aware  that  the  sale  passed  the  title,  when 
properly  evidenced,  and  not  the  sheriff's  deed,  he  rejoiced  at  the 
omission  of  the  sheriff  to  make  the  deed,  and  supposed,  as  we  may 
infer,  from  his  subsequently  taking  a  deed  from  the  sheriff,  that  he 
could  overrule  the  claim  of  Zentmeyer. 

The  claim  of  Eichter  to  a  portion  of  this  fund,  is  unsupported  by 
any  evidence  as  against  Zentmeyer. 

There  are  various  objections  urged  to  the  form  of  the  proceedings 
adopted  by  the  appellee  to  obtain  his  claim.  We  have  given  to 
them  all,  a  very  careful  examination ;  and  will  proceed  to  state  the 
conclasions  to  which  we  have  arrived. 

It  is  supposed,  that  instead  of  a  petition,  the  appellee  should  have 
filed  a  bill  of  review.  This  objection  is  founded  upon  the  idea,  that 
a  decree  of  the  Court  had  passed,  recognizing  Palmer's  right  to  the 
lands.  But  we  do  not  perceive  that  the  decree  has  any  such  result. 
It  directs  a  sale  for  the  purpose  of  distribution  among  the  parties 
who  shall  appear  on  the  final  hearing  to  be  entitled;  but  determines 
nothing  in  favor  of  Palmer,  and  leaves  open  the  question  whether  the 
conveyances  to  Palmer,  passed  to  him  such  a  title  in  the  lands,  as 
wonld  entitle  him  to  a  distributive  share. 

Again  it  is  said,  that  the  decretal  order  of  15th  of  November,  1838, 
was  erroneous,  because  the  petition  on  which  it  was  founded,  made 
no  person  defendant ;  prayed  no  relief  against  any  one,  nor  was  any 
copy  thereof  or  ordernm  served  on  any  one,  prior  to  the  order  above 
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referred  to.  As  the  fuud  was  in  Court,  aud  as  some  of  the  pereons 
oftQ  claiming  the  fund  were  parties  *  to  the  suit  originally,  and  as 
'*®*'  the  other  claimants  were  in  Court,  it  was  unnecessary  to  pray 
a  subpoena.  The  object  of  the  service  of  a  copy  and  onler  nwt,  is  to 
give  notice  to  the  opposite  side,  that  he  may  appear  and  contest  the 
claim.  It  appears  in  this  case  that  those  opposed  to  the  claim  of 
Zentmeyer,  did  immediately  after  his  petition,  appear  and  contest 
the  same,  so  that  no  surprise  has  been  occasioned,  or  injury  effected, 
by  the  failure  to  give  notice,  &c.  And  we  therefora  think  they  can- 
not  object  to  the  proceedings. 

As  the  petitioner  prayed  that  the  fund  should  be  paid  to  bim, 
which  was  then  in  Court  for  distribution,  to  the  person  or  persons 
entitled  thereto,  it  was  equally  unnecessary  to  have  prayed  relief 
against  any  one.  He  sought  the  fund,  and  not  a  decree  for  relief 
against  any  one  of  the  parties. 

We  have  noticed  the  prominent  objections  and  exceptions  which 
have  been  taken  to  the  orders  appealed  from.  There  are  others  of 
minor  importance,  and  as  this  opinion  has  alrea4ly  been  extended 
further  perhaps  than  was  necessary,  we  shall  content  ourselves  by 
saying,  that  after  having  given  tl^em  all  an  attentive  consideration, 
we  cannot  perceive  that  any  of  them  can  be  sustained.  The  orders 
appealed  from  are  affirmed  with  costs.  In  making  this  affirmance 
however,  we  desire  to  be  considered  as  expressing  no  opinion  on  the 
right  of  the  trustee  in  his  own  name  to  prosecute  this  ap|)eal  in 
behalf  of  parties  present  in  Court,  and  litigating  their  claim  by  their 
solicitor.  Decree  affirmed^ 


J.  &  B.  Habbaugh  v%.  Samuel  Mooee  et  aZ.— December,  1840. 

A  right  of  entry  in  the  plaintiff,  is  essential  to  a  recovery  in  an  action  of 
ejectment,  and  if  that  right  is  barred  by  the  Statute  of  Limitations,  there 
can  be  no  recovery. 

Appeal  from  Baltimore  County  Court.    This  was  an  action  of 

ejectment,  brought  on  the  2nd  August,  1836,  by  the  appellant  against 

the  appellee,  for  a  part  of  Gist's  •  Inspection,  by  metes  and 

'^^^   bounds.    The  defendants  in  possession,  appeared,  and  pleaded 

the  general  issue. 

At  the  trial  of  this  cause  the  plaintiff  to  support  the  issue  on  his 
part,  gave  in  evidence  the  lease  from  Christopher  Hughes  to  Leonard 
Harbaugh,  dated  27th  Januar3^,  1783,  for  the  land  declared  for,  to 
hold  for  the  term  of  ninety-nine  years — ^rent  i&206,  payable  half 
yearly — right  to  reenter  for  non-payment  of  rent  reser^'ed,  and  lessee 
bound  to  renew  on  payment  of  a  year's  rent,  at  the  termination  of 
present  lease;  that  Leonard  Harbaugh,  by  virtue  of  the  said  lease, 
entered  upon  the  land  demised,  improved  it,  and  enjoyed  it  for  sev- 
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eraijears:  that  on  the  11th  of  December,  1789,  Hughes,  alleging, 
as  was  the  fact,  that  there  was  rent  in  arrear,  entered  as  landlord 
QpoD  the  property,  and  took  possession  thereof,  and  that  he  and 
those  claiming  nnder  him,  including  the  defendants,  have  been  in 
possession  of  the  same  by  actual  enclosure,  claiming  the  whole  under 
Hughes,  and  exercising  exclusive  acts  of  ownership  over  the  whole, 
adrersarily  from  1789  to  the  present  day. 

The  plaintift'  also  exhibited  letters  of  administration  on  the  per- 
sonal estate  of  the  said  Leonard  Harbaugh,  granted  by  the  Orphans' 
Coort  of  Baltimore  County,  to  the  lessor  of  the  plaintiff,  that  Har- 
bangh  died  about  the  year  1819.  If  upon  the  foregoing  statement 
the  Court  should  be  of  opinion  that  the  plaintiff  is  entitled  to  recover, 
then  judgment  to  be  entered  for  the  plaintiff',  if  not,  for  the  defendant. 

The  County  Court  rendered  judgment  for  the  defendants,  and  the 
plaintiffs  brought  this  appeal. 

The  cause  was  submitted  to  the  Court,  Stephen,  Dobsey,  Cham- 
BEBS,  and  Spence,  JJ. 
K.  Johnson^  for  the  appellants. 
McMahon  and  Richardson^  for  the. appellees. 

Stephen,  J.  delivered  the  opinion  of  this  Court.  This  case  comes 
up  upon  an  appeal  from  Baltimore  County  Court,  on  a  case  stated. 
It  appears  by  the  facts  agreed  upon  between  the  parties,  that  Chris- 
topher Hughes,  on  the  27th  •January,  1783,  leased  the  land  g*^- 
for  which  the  ejectment  was  brought,  to  a  certain  Leonard  ^^^ 
Harbaugh,  for  the  term  of  ninety  nine  years,  renewable  forever,  at 
the  yearly  rent  of  £206  current  money,  payable  by  moieties,  on  the 
25th  of  March  and  the  29th  of  September,  in  each  an<l  every  year, 
with  a  clause  in  the  said  lease,  stipulating  for  a  right  of  re-entry  by 
the  said  Hughes,  in  case  the  said  rent  should  be  in  arrear  and  un- 
paid, for  the  space  of  sixty  days  next  after  the  times  limited  ibr  the 
payment  thereof,  the  same  being  first  lawfully  demanded.  That 
Barbaagh,  the  lessee,  entered  upon  the  demised  premises  under  the 
iaid  lease,  and  continued  in  possession  for  several  years,  when  the 
"ent  being  in  arrear,  Hughes,  the  landlord,  on  the  11th  December, 
.789,  entered  as  landlord  upon  the  property,  and  took  possession 
hereof;  of  which  property,  he,  and  those  claiming  under  him,  in- 
ludin^  the  defendants,  have  been  in  adversary  possession,  exercis- 
og  exclusive  acts  of  ownership  over  the  whole,  from  the  year  1789 
o  the  time  of  the  case,  stated.  The  lessors  of  the  plaintitf  brought 
his  action  of  ejectment  as  the  administrators  of  Harbaugh;  and  the 
uestion  is,  whether  upon  the  above  facts  they  were  entitled  to  re- 
over  f  The  judgment  of  the  County  Court  was  for  the  defendants, 
-ooi  which  judgment  the  plaintiff's  have  appealed  to  this  Court. 
We  cannot  entertain  a  doubt  as  to  the  propriety  of  affirming  that 
id^men  t.    A  right  of  entry  in  the  plaintiff  is  essential  to  a  recovery 
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iu  the  action  of  ejectmeut,  aud  that  rigfht  was  clearly  extiBgnished 
and  taken  away  by  the  length  and  character  of  the  defendant's  pos- 
session, as  admitted  in  this  case.  The  lessor  of  the  plaintiff  most  shew 
that  he  had  a  right  of  entry  at  the  time  of  the  demise;  for  if  his  en- 
try is  barred  by  the  Statute  of  Limitations,  he  cannot  recover  in  an 
action  of  ejectment.  Ro8coe  on  JEv.  324.  We  are  of  opinion  that  the 
judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 


1886   *  James  A.  and  George  E.  Sangston  vs.  Maitland,  Ken- 
nedy and  Company. — December,  1840. 

CJuder  the  general  issue  plea,  in  an  action  of  assumpsit,  evidence  of  a  set-oif 
is  not  admissible,  (a) 

In  an  action  brought  in  the  name  of  principals,  for  the  price  of  goods  sold 
by  their  factors,  the  defendants  cannot  be  allowed  to  discharge,  or 
extinguish  the  claims  in  whole  or  in  part,  by  proof,  that  the  factors 
agreed  to  receive  in  payment,  their  own  notes,  usuriously  discounted  by 
the  defendants. 

Nothing  can  amount  to  satisfaction  of  a  debt,  which  is  of  no  value  in  the 
eye  of  the  law. 

APPEAL  from  Baltimore  Connty  Court.  This  was  an  action  of  as- 
sumpsit brought  by  the  appellees  against  the  appellants,  on  the  8th 
March,  1838.  The  appellants  pleaded  the  general  issue.  The  ver- 
dict was  for  the  plaintiffs  below. 

At  the  trial  the  plaintiffs,  to  support  the  issue  on  their  part,  proved 
by  James  Winchester,  a  clerk  of  Campbell  &  Mcllvain,  merchnnts  of 
Baltimore,  that  the  goods  for  the  price  of  which  this  snit  was  insti- 
tuted, and  of  which  the  following  paper : 
No.  1.    Items  on  Kennedy,  Maitland  &  Co.  account  in  hands  of  John 

Glenn,  Esq.  against  J.  A.  Sangston  &  Co. 
18;<7. 


March  15 

15  ps. 

Sheeting, 

525    a    21 

9110  25 

u         u 

10   " 

do. 

350 

17 

60  38 

"       17 

8    " 

do. 

280 

17 

48  30 

April    5 

10  " 

Bear  Dnck, 

350 

10 

35  00 

(4           U 

7    " 

Sheeting, 

245 

21 

51  45 

«      21 

20    " 

do. 

700 

21 

147  00 

$452  38 

was  the  bill  of  particulars  furnished  to  the  defendants,  belonged  to 
the  plaintiffs,  and  that  the  said  goods  were  sold  by  Campbell  &  Mc- 
llvain as  their  factors;  the  defendants  then  on  cross-examination 

(a)  See  Dunlop  vs.  Funk,  8  H.  &  McH.  192  note  (b);  Stone  vs.  Rafter,  1  H. 
A  J.  224. 
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proved  by  the  said  witness  that  Campbell  &  McUvain,  at  the  time  of 
the  transaction  jD  question,  sold  goods  on  their  own  accoant  as  im- 
porters, as  well  as  for  others  in  the  capacity  of  commission  mer- 
chaots  and  factors ;  that  the  said  goods  were  sold  by  Campbell  & 
Mcllvain  to  the  defendants  in  *  their  own  name,  and  as  their  nfiiy 
own  property,  the  following  being  the  bills  of  purchase  fur-  ^^' 
oishe<]  by  them  to  the  defendants,  in  which  it  was  admitted  the 
goods  in  dispute  are  included. 

No.  2.  Baltimore,  21st  April,  1837. 

Messrs.  J.  A.  Sangston  &  Co. 

Bought  of  Campbell  &  MoIlvain, 


1  ps. 

Bblk. 

Bombazine, 

9,392,  60 

1     ^^ 

I  blk. 

do. 

8,357,  60 

1     ^^ 

Bblk. 

do. 

9,390,  60 

1     " 

I  blk. 

do. 

9,229,  60 

1     ^^ 

Bblk. 

do. 

9,736,  60 

1     ^' 

I  blk. 

do. 

5,739,  60 

38 22  80 

35 21  00 

35 21  00 

50 30  00 

50 30  00 

20    «    Im.Russia  Sheeting,  35ea.700     21 147  00 


9294  60 


Xo.  3.  Baltimore,  April  5th,  1837. 

Messrs.  J.  A.  Sangston  &  Co. 

Bought  of  Campbell  &  MoIlvain, 

24  ps.  Bro.  Bear  Duck,        840  yds.    9c $75  60 

10    *'    Sup.     "         "             350           10c 35  00 

7    "    Im.Russia  Sheeting,  245           21c 5145 

E.*  4    1  Lacquered  Fans,         500  6c 


9162  05 


No.  4.  Baltimore,  17th  March,  1837.    . 

lessrs.  J.  A.  SANGSTON  &  Co. 

Bought  of  Campbell  &  MoIlvain, 

9  ps.  doable  twill  Crape  Camblets,  1,093  yards,  at  $1, *1,093  00 

}  dozen  men's  Kid  Gloves,  No.  47,  $5 50  00 

5       *'           "              "                    174,14 24  00 

i  pieces  Bro.  Im.  B.  Sheeting,  280  yds.  11^ 48  30 


«1,215  30 
Less  1  p.  short  of  No.  47, 42 


Ex'd $1,214  88 


13  11  G.  &  J. 
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•  No.  5.  Baltimore,  15th  March,  1837. 
^^^   Messrs.  J.  A.  Sangston  &  Co. 

Bought  of  Campbell  &  MgIlyain, 

15  ps.  Bleached  I.  B.  Sheetings,  525  yds.  a  21.2c 9112  88 

10   "    Brown         "  "  350  17.2c 61  25 

3  "    Canvas,  No.  3,         132.3  17.3c 23  56 

5   "    Canvas,  No.  4,         220.1  lC.3c 36  89 

9234  58 

Off  i  at  on  525  yds.  sheeting,  2.63 

I  "    "  250  '•  87— 3  50 

Ex'd 9231  08 

that  the  persons  to  whom  the  said  goods  belonged  were  not  disclosed 
to  the  defendants;  that  they  were  sold  on  a  credit  of  eight  months; 
that  the  sale  was  guaranteed  by  Campbell  &  Mcllvain,  and  that 
Campbell  &  Mcllvain  failed  in  May,  1837.  The  plaintiffs  having 
here  rested  their  case,  the  defendants  offered  in  evidence  the  follow- 
ing receipt : 

No.  6.    Copy.  Baltimore,  31st  May,  1837. 

Beceived  of  Messrs.  J.  A.  Sangston  &  Co.  their  note  at  Dine 
months  from  15th  April,  for  sixteen  handred  dollars,  being  on  ac- 
count of  our  bill  against  them.  For  Campbell  &  Mcllvaiu, 
$1,600.  J.  Winchester. 

A  true  copy  from  the  original  receipt.  J.  J.  Pollabd. 

And  proved  that  the  note  for  91,600,  given  by  them  in  conformity 
with  the  said  receipt,  was  paid  at  maturity,  the  note  being  produced 
by  them  at  the  trial. 

No.  7.  Baltimore,  15th  April,  1837. 

$1,600.  Nine  months  after  date,  we  promise  to  pay  to  the 
order  of  Campbell  &  Mcllvain,  sixteen  hundred  dollar  and  no  cents, 
for  value  received.  J.  A.  Sangston  &  C6. 

.     C.  &  McI.        No.  3,166.        Due  15-18  January,  1838. 

"  Endorsed,        Campbell  &  Mcllvain.        Alex'r  Fridge." 

The  plaintiffs  then  proved,  that  at  the  time  the  said  receipt  was 
given,  an  account  existed  between  Campbell  &  Mcllvain  and  the 
defendants,  amounting  to  $3,352.27,  as  appeared  from  the  following 
account ; 

•  No.  8.    Messrs.  J.  A.  Sangston  &  Co. 

"^^  To  Campbell  &  Mcllvain,  Db. 

1837.    Jan'ry   4  Bill  of  this  date $     37  86 

17  do.  do 6  66 

19  do.  do 22  28 

28  do.  do 62  00 

Carried  forward $128  80 
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Brought  forward $128  80 

Bill  of  this  date 112  20 

do 50  23 

do 199  06 

do 234  58 

due  20  Jan 1,214  88 

do 162  05 

do 87  50 

do 100  00 

do 300  00 

do 252  87 

do 294  60 

do 100  00 


Feb'ry  22 

Bill 

23 

do. 

25 

do. 

March  15 

do. 

17 

do. 

April      5 

do. 

6 

do. 

10 

do. 

12 

do. 

17 

do. 

21 

do. 

24 

do. 

$3,246  77 
March    7     do.  do ! 105  50 


Average  date  15th  April,  1837 $3,352  27 

And  then  offered  in  evidence  the  following  entries  from  the  day 
book  of  Campbell  &  Mcllvain : 
No.  9. 

Jane  30    By  note  for  (due  18th  Jan.  1830) $1,600  00 

Aug.  31     "  goods  belonging  to  Wood,  Johnston  &  Barrett,     132  91 

Sep.  20     «  ditto  Maitland,  Kennedy  &  Co 452  38 

Nov.  30     "  Note  protested $875  00 

Protest 1  75 876  75 

«       "  ditto      "        876  75 

Dec.  21     ''  Amount  of  bill  against  E.  S.  Falconer 3  13 


$3,941  92 
•The  defendants  then  proved  by  James  Winchester,  the  ^^^^ 
before  mentioned  witness,  that  he  was  the  clerk  of  Campbell  '*''" 
&  Mcllvain  daring  the  year  1837,  and  had  been  so  for  several  years; 
that  Campbell  &  Mcllvain  failed  in  May,  1837;  that  a  short  time 
aller  the  failure  of  Campbell  &  Mcllvain,  in  the  latter  part  of  May, 
he  called  on  the  defendants  for  a  settlement  of  their  account  with 
Campbell  &  Mcllvain,  exhibiting  the  account  already  referred  to  as 
No.  9,  as  the  correct  amount,  and  desired  the  defendants  to  settle  it 
by  their  notes;  that  the  defendants  stated  that  they  were  the 
holders  and  owners  of  two  notes  of  Campbell  &  Mcllvain,  one  dated 
the  1st  March,  3837,  payable  five  months  after  date,  drawn  by 
Campl)e]l  &  Mcllvain  in  favor  of  the  Maryland  Manufacturing  Com- 
pany, for  $875,  and  the  other  dated  the  17th  April,  1837,  at  four 
months,  drawn  by  Campbell  &  Mcllvain,  in  favor  of  the  Maryland 
Manufacturing  Company,  for  $875,  making  together  the  sum  of 
$1,750,  and  that  Campbell  &  Mcllvain  must  deduct  the  amount  of 
those  notes  from  their  account  against  them ;  that  the  witness  ex- 
pressed surprise,  and  said  his  principals  would  be  much  disappointed; 
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that  the  defendants  again  remarked  that  Campbell  &  Mcllvain  had 
failed,  that  the  notes  would  be  due  before  the  account,  and  that  they 
would  not  settle  it  unless  the  said  notes  were  deducted;  that  the 
witness  then  left  the  defendants,  observing  that  he  would  coosolt 
Campbell  &  Mcllvain  and  see  them  again;  that  after  calling  on 
Messrs.  Sangstons  several  times,  they  stated  that  they  had  two 
notes  of  Campbell  &  Mcllvain,  which  they  held  against  the  acoonnt; 
that  the  witness  went  back  to  the  counting-house  and  consalted 
Campbell  &  Mcllvain,  and  then  told  Saugston,  that  C.  &  M.  were 
much  surprised  at  the  claim,  but  as  they  wanted  paper  for  a  specific 
purpose,  would  take  Sangston's  note  for  91,600,  which  they  gave,  and 
they,  Sangstons,  mentioned  that  an  interest  account  could  be  settled 
afterwards,  which  was  accordingly  given  by  the  defendants,  and  a 
receipt  taken.  The  note  and  receipt  being  the  papers  before  referred 
to,  No.  6  &  7.  The  defendants  further  proved  by  the  witnesses,  that 
a  short  time  after  the  note  for  91,600  was  given,  as  before  stated^ 
they  prepared  an  account  •current  between  Campbell  & 
Zvl   Mcllvain  and  themselves,  of  which  the  following  paper — 

No.  10. 
Messrs.  Campbell  &  Mcllvain  in  acc't  with  J.  A.  Sangstou  &  Co. 
1837.    March  2.    To  your  note  in  favor  Maryland  Manufacturing 

Co.  due  4th  Aug.  1837 9   875  00 

April  7.  To  your  note  in  favor  Maryland  Manu- 
facturing Co.  due  20th  of  Aug.  1837..  875  00 
''  our  note  at  nine  months  from  15th 
April,  1837,  due  18th  January,  1838, 
for  balance  of  account,  including  in- 
terest ac't 1,600  00 

Average,  due  27th  October,  1837 3,360  00 

Less  Int.  from  1st  July  till  due,  118  days 65  88 

«3,284  12 

Cr. 
1837.    June  30.     By  sundry  purchases  from  4th 
Jan.  1837,  to  24th  April,  1837,  inclu- 
sive, per  your  ac't  rendered  av'ge  due 

us,  17th  December,  1837. . . , $3,352  27 

Less  Int.  from  1st  July  till  due,  169  days 94  41 


$3,267  86 
Add  amount  of  interest  not  calculated  on  last 

settlement 10  98 

$3^68  84 


Balance  due  J.  A.  Sangstou  &  Co.  cash  Ist  July,  1837 15  28 

Add  error  in  bill  15th  March 3  50 

"    Faulkner's  account 3  13 6  63 


Errors  Excepted.    Baltimore,  30th  June,  1837 §21  91 
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The  above  is  a  trae  copy  of  the  original.  J.  J.  Pollabb. 

be  believed  was  a  copy,  but  coald  not  say  positively,  the  defendants 
baviDg  shown,  that  the  original  could  not  be  found  after  diligent 
search  for  it  among  the  papers  of  Campbell  &  Mcllvain ;  that  an 
4iocoant  of  which  the  said  paper  was  a  copy,  •  was  given  to  f^^^^ 
him,  the  witness,  that  he  might  deliver  it  to  Campbell  &  '*^'* 
Mcllvain ;  that  he,  the  witness,  did  deliver  it  to  Mr.  Campbell,  of 
the  said  firm  of  Campbell  &  Mcllvain,  and  heard  from  him  no  objec- 
tions as  to  its  accuracy  or  correctness.  The  defendants  further 
proved  by  Mr.  Mcllvain,  of  the  said  firm  of  Campbell  &  Mcllvain, 
that  they  had  in  the  summer  of  1837,  tendered  to  him  the  notes 
drawn  by  Campbell  &  Mcllvain  for  9875  each,  before  referred  to,  and 
that  he  had  refused  to  receive  them,  on  the  ground  that  that  depart- 
ment of  the  business  was  not  under  his  care.  The  notes  were  pro- 
daced  at  the  trial  by  the  defendants  and  offered  to  be  surrendered. 

Ko.  11.  Baltimore,  March  1, 1837.  Five  months  after  date,  we 
promise  to  pay  the  Maryland  Manufacturing  Company,  or  order, 
«ight  hundred  and  seventy-five  dollars,  for  value  received. 

$875  Aug.  1-4  Campbell  &  McIlvain. 

Endorsed,  '*  M.  McBlair,  Ag't  M.  M.  Co." 

No.  12.  Baltimore,  April  17, 1837.  Four  months  after  date,  we 
promise  to  pay  the  Maryland  Manufacturing  Company,  or  order, 
eight  hundred  and  seventy-five  dollars,  for  value  received. 

$876  Aug.  17-20  Campbell  &  McIlvain. 

19th  August,  1837,  pr'd  for  non-p't.  J.  B.  L.  n.  p. 

The  plaintiffs  then  proved  by  Mr.  Fenby,  the  clerk  of  the  Messrs. 
Dawsons,  the  agents  of  the  plaintiffs,  that  in  August  or  September, 
1837,  he  left  a  copy  of  the  following  paper — 

No.  13.    Memo,  of  sales  made  by  Campbell  &  Mcllvain,  of  goods' 
belonging  to  Messrs.  Maitland,  Kennedy  &  Co.  of  New  York,  to  the 
following  persons,  which  remain  on  open  account  and  not  settled  for. 
1837.    February  16.    Hall  &  Co. 

195—30  pa.  1,800  yds. 
196—30    "    1,800     " 
197—12    "        720     '' 


4,320     "  a  11  cts $476  20 

March  10,  Mrs.  Weaver,  Fell's  Point,  1  ps.  Sheeting, 

35  yds.  at  22  cts 7  87 

*  March  15,  J.  A.  Sangston  &  Co.       15  ps.  Sheeting,  oao 

525  yds.  at  21  cts $110  25   293 

15,  J.  A.  Sangston  &  Co.        10  ps.  Sheeting, 

350  vds.  at  17  cts 60  38 

17,  J.  A.  Sangston  &  Co.  8  ps.  Sheeting 

280  yds.  at  17  cts 48  30 

28,  B.  C.  Wright  &  Co.        15  ps.  Bear  Duck, 

525  vds.  at  10  cts 52  50 
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April  5,  J.  A.  Sangston  &  Go.      10  ps.  Bear  Dack, 

360  yds.  at  10  cts 35  00 

5,  J.  A.  Sangston  &  Co.  7  ps.  Sheeting, 

245  yds.  at  21  cts 51  45 

12,  8.  T.  Walker,  10  ps.  Bear  Duck, 

350  yds.  at  lOJ  cts 35  88 

12,  S.  T.  Walker,  6  ps.  Ticklenb'gs, 

360  yds.  at  11  cts 39  60 

21,  J.  A.  Sangston  &  Go.         20  ps.  Sheeting, 

700  yds.  at  21  cts 147  00 

The  above  persons  will  settle  their  respective  amoants  with  Messrs. 
William  Dawson  &  Co.  on  account  of  Messrs.  Maitland,  Kennedy  & 
Co.  Campbell  &  McIlvain." 

at  the  store  of,  or  with  the  defendants,  for  the  puri)ose  of  informing 
them  that  the  goods  in  dispute  were  claimed  by  the  plaintiffs,  and 
also  proved  by  Mr.  Campbell,  of  the  said  firm  of  Campbell  &  McU- 
vain,  that  he  had  no  recollection  of  ever  having  seen  an  account  of 
which  the  paper  before  referred  as  !No.  10,  is  said  to  be  a  copy,  and 
certainly  never  assented  to  or  acquiesced  therein ;  and  by  Mr.  McBlair^ 
the  President  of  the  Maryland  Manufacturing  Company,  that  the 
note  of  the  1st  March,  1837,  before  referred  to,  as  Ko.  11,  was  drawn 
for  the  accommodation  of  the  said  company,  and  the  note  of  the  17th 
April,  1837,  referred  to  as  No.  12,  was  made  for  the  benefit  of  Camp- 
bell &  McIlvain;  that  he  placed  the  note  of  the  1st  March  in  the 
hands  of  an  agent  for  the  purpose  of  having  it  shaved,  and  received 

as  its  proceeds  the  sum  of  $ being  a  discount  at  the  rate  of  2^ 

per  cent,  per  month. 

•The  plaintiffs  then  offered  in  evidence  the  following  an- 
'*^*  swer  of  the  defendants  to  a  bill  of  discovery  filed  by  the  plain- 
tiff's : 
To  the  Honorable  the  Judges  of  Baltimore  County  Court : 

The  petition  of  David  Maitland,  David  S.  Kennedy,  and  Robert 
Soutter,  Jr.  humbly  shews,  that  they  have  instituted  a  suit  in  this 
Court  against  James  A.  Sangston  and  George  E.  Sangston,  for  goods 
sold  and  delivered  to  them,  belonging  to  your  petitioners,  through 
the  agency  of  Campbell  &  McIlvain,  merchants  of  Baltimore.  That 
your  petitioners  have  heard  and  believe,  that  said  defendants  do  not 
pretend  to  say  that  they  ever  paid  said  Campbell  &  McIlvain  said 
debt,  but  that  they  hold  in  their  possession  one  or  two  promissory 
notes,  drawn  by  said  Campbell  &  McIlvain,  but  which  they  never 
received  from  them  nor  with  their  assent,  and  which  your  petition- 
ers believe  they  paid  no  full  value  for,  or  else  received  after  they 
came  to  maturity.  Your  petitioners  further  state,  that  they  desire 
an  inspection  of  said  note  or  notes,  and  also  that  said  defendants 
may  discover  at  what  time  they  received  the  same,  and  from 
whom  they  received  them,  and  what  they  paid  therefor,  if  by  a 
check  or  checks,  that  they   may  produce  such  check  or   checks. 
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Yoar  petitioDers  farther  state,  that  they  have  no  means  of  ascer- 
taining the  facts  inquired  of  as  aforesaid,  except  through  a  dis- 
covery thereof  from  said  defendants.  They  therefore  pray  that 
the  said  defendants  may  answer  said  interrogatories,  and  may  pro- 
duce and  file  said  note,  &c. 

On  this  19th  February,  1839,  into  open  Court  comes  John  Glenn, 
and  makes  oath  that  the  foregoing  petition  is  not  filed  for  the  pur- 
pose of  delay.  Thos.  Kell,  CUc. 

Ordered  by  the  Court,  this  19th  of  February,  1839,  that  the  defend- 
ants named  in  the  foregoing  bill  of  discovery,  answer  the  same  on  or 
before  the  28th  instant,  provided  a  copy  of  said  bill  and  this  order  be 
served  on  the  said  defendants,  or  their  attorney,  on  or  before  the  23d 
instant.  B.  B.  MAaBUDEB. 

James  A.  Sangston  and  George  E.  Sangaton  ats.  David  Maitland, 
David  S.  Kennedy,  Robert  SouUerj  Jr.  These  defendants  reserving 
to  themselves  all  right  of  exception  to  the  said  bill  of  discovery,  for 
answer  thereto,  or  so  much  thereof  •  as  they  are  advised  is  ^^p^ 
necessary  for  them  to  answer  unto,  answering  say:  They  '^^^ 
deny  that  the  complainants  sold  to  them  the  goods  referred  to  in 
the  said  bill,  and  state  that  said  goods  were  sold  and  delivered  to 
them  by  Campbell  &  Mcllvain,  merchants  of  Baltimore,  in  their  own 
name,  and  as  their  own  property,  and  that  Campbell  &  Mcllvain  have 
been  fully  paid  for  the  said  goods  by  these  defendants.  These  defend- 
ants admit  that  they  were  the  holders  and  owners  of  two  notes  drawn 
by  Campbell  &  Mcllvain,  copies  of  which  are  herewith  annexed  as  part 
of  this  answer,  numbered  1  &  2.  They  state  that  the  note  of  the  1st 
March,  1837,  was  received  by  them  on  the  2d  March,  1837,  and  that 
the  note  of  the  17th  April,  1837,  was  received  by  them  on  the  17th 
of  April,  1837,  and  that  they  became  the  holders  and  owners  of  the 
said  notes  at  their  store  in  Market  street,  bona  fide,  and  for  valuable 
consideration,  on  the  days  above  specified.  They  state  that  the  con- 
sideration given  by  them  for  the  said  notes  was  money  paid  in  cash, 
and  not  by  a  check  or  checks.  These  defendants  state  that  they 
received  the  said  notes  from  Lemuel  E.  Duvall,  to  whom  the  money 
given  for  them  was  paid,  and  that  for  the  note  of  the  1st  of  March, 
they  gave  $806.75,  and  for  the  note  of  the  17th  April,  1837,  they 
gave  $783.85. 

State  of  Maryland,  Baltimore  City  : — On  this  twenty-seventh  day 
of  February,  1839,  personally  appeared  before  me  the  subscriber,  a 
justice  of  the  peace,  for  the  said  State  and  City,  George  E.  Sangston, 
one  of  the  defendants  to  the  above  answer,  of  the  firm  of  James  A. 
Sangston  and  Company,  and  made  oath  that  the  facts  therein  stated 
are  true,  to  the  best  of  his  knowledge. 

D.  H.  McDonald,  Justice  of  the  Peace. 

"Copy  1."  Baltimore,  March  1st,  1837.  Five  months  after  date 
we  promise  to  pay  the  Maryland  Manufacturing  Company  or  order, 
eight  hundred  and  seventy-five  dollars,  for  value  received. 

$875.  Campbell  &  McIlvain. 
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"  Copy  2."  Baltimore,  April  17th,  1837.  Four  months  alter  date  we 
promise  to  pay  the  Maryland  Manufacturing  Company  or  order,  eight 
hundred  and  seventy-five  dollars,  for  value  received. 

$876.  Campbell  &  McIlvain. 

^^gM  *  Whereupon  the  plaintiffs  prayed  the  opinion  and  direction 
^Uo  Qf  j.jj^  Court  to  the  jury,  that  if  the  jury  believe  that  Camp- 
bell &  McIlvain  sold  the  goods  for  whicli  this  suit  is  brought,  at  the 
time  and  for  the  prices  charged,  and  that  they,  the  said  Campbell 
&  McIlvain,  sold  the  same  as  the  agents  of  the  plaintiffs  in  this 
cause,  to  whom  the  goods  belonged,  and  if  the  jury  further  find,  that 
the  notes  offered  in  evidence  by  the  defendants,  as  payment  or  set 
off,  were  usuriously  discounted  by  defendants,  that  they  ai-e  no 
defence  to  this  claim,  which  opinion  and  direction  the  Court  [PUB- 
VIANCE,  A.  J.]  gave  to  the  jury.    The  defendants  excepted. 

And  the  verdict  and  judgment  being  against  them,  they  brought 
the  present  appeal. 

The  cause  wa«  argued  before  Stephen,  Abgheb,  and  Chambers, 
JJ. 

E.  N.  Martin  and  W.  Schley^  for  the  appellants,  cited — Foley  on 
Agency^  280,  325,  326;  28  Law  Lib.  129 ;  George  vs.  ClageU  et  ah  7 
Term  Rep.  360,  361 ;  Story  on  Agency ^  32,  33,  34 ;  Wheaton  vs.  Uib- 
bard,  20  John.  293;  Fitzroy  vs.  Owillam,  1  Term  Rep.  153,  156 ;  Dam 
et  al.  vs.  Barney  J  2  O.  dt  J.  382 ;  Sowerwein  vs.  Jones,  7  G.  <fe  J.  341 ; 
Jjticas  vs.  LatouVj  6  H.  i&  J.  100;  McComhie  vs.  Davies^  7  Eastj  6; 
Hartshorne  vs.  Slodden,  2  Boss.  &  Puller,  583 ;  Fhcenix  vs.  Assignees 
of  Ingraham,  5  John.  428 ;  Todd  vs.  Reid,  4  Bar.  db  Aid.  210. 

Richardson,  for  the  appellees,  cited — Morris  et  al.  vs.  Clearsby,  4 
Maul,  d?  JSel.  566;  28  Law  Lib.  91 ;  Paley  on  Agen.  28,  212,  290;  7 
JEng.  G.  L.  Rep.  10 ;  Guerreiro  vs.  Peile,  3  Barn,  ds  AM.  616;  2  Gall 
13 ;  8ior.  on  Agen.  88,  506 ;  Goates  and  another  vs.  Lewes,  1  Camp.  444. 

Stephen,  J.,  delivered  the  opinion  of  the  Court,  and  after  advert- 
ing to  the  facts  of  the  cause,  said,  it  now  becomes  the  duty  of  this 
Court  to  determine,  whether  or  not,  there  is  error  in  the  opinion  of 
^  the  County  Court.  In  deciding  upon  this  case,  •  from  the 
Zvl  views  which  we  have  taken,  it  is  not  deemed  necessary  to  de- 
termine, whether  or  not,  there  was  evidence  sufl&cient  to  warrant  the 
jury  in  finding  that  Campbell  &  McIlvain  assented  to  the  applica- 
tion  of  the  two  notes  of  the  1st  of  March,  and  the  17th  of  April,  1837, 
to  the  payment  in  part,  of  the  account  which  they  had  against  the 
appellants,  embracing  with  other  demands  the  claim  of  the  appel- 
lees, to  recover  which  this  suit  h^s  been  instituted;  because  un- 
der any  aspect,  the  most  favorable  to  the  defendants,  which  the 
case  could  assume,  we  think  that  the  judgment  of  the  Court  below 
ought  to  be  afBrmed.  In  other  words,  if  there  had  been  the  most 
conclusive  and  irrefragable  proof  of  their  assent,  to  make  an  applica- 
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tioD  of  the  notes,  it  would  have  famished  no  valid  defence  to  the 
action  of  the  appellees,  if  the  jury  had  found  from  the  evidence,  that 
the  detendants  acquired  title  to  them  in  the  manner  stated  in  the 
opinion  of  the  Court  below.    Admitting,  that  under  the  circumstances 
of  this  case,  the  purchasers  would  have  been  entitled  to  any  setroff 
they  might  have  had  against  the  factors,  (which  however  it  is  not 
necessary  to  decide,  because  the  defendants  have  relied  exclusively, 
npon  the  general  issue  under  which  it  would  not  have  been  admissi- 
ble in  evidence,)  it  would  not  follow  from  the  existence  of  such  a  right 
to  set  off' a  valid  and  legal  demand,  that  they  would  also  be  clothed 
with  the  power  of  discharging  or  extinguishing  the  debt  due  to  their 
principals,  by  agreeing  to  take  in  payment,  that  which  was  worth- 
less and  utterly  void.    The  establishment  of  such  a  principle,  might 
be  productive  of  the  grossest   injustice,  and  would,  we  think,  be 
fraught  with  the  most  dangerous  consequences,  in  all  dealings  con- 
nected with,  or  growing  out  of  the  relation  of  principal  and  agent. 
We  think  therefore,  it  may  be  safely  said,  that  the  agents,  or  factors 
in  this  case,  had  no  right  to  bind  their  principals,  by  any  contractor 
agreement  to  take  notes,  which  were  void  and  tainted  with  usury,  in 
payment  of  their  debt,  and  that  in  so  instructing  the  jury  as  to  the 
law,  the  Court  below  committed  no  error. 

We  further  think,  there  was  evidence  sufficient  to  go  to  the  jury, 
Irom  which  they  might  infer  the  fact,  that  the  notes  in  question   oq^ 
•  were  usuriousiy  discounted  by  the  defendants,  and  so  com-   '•^" 
menced  in  usury,  and  became  tainted  therewith,  at  the  time  they  ac- 
quired their  right  or  title  to  them  as  the  holders  thereof.    The  testi- 
mony of  Mr.  McBlair,  together  with  the  defendant's  answer  to  the  bill 
of  discovery,  is,  we  thiok,  very  clear,  and  satisfactory  upon  that  point. 
As  to  the  note  of  the  1st  of  March  he  says,  that  he  placed  the  note 
of  the  1st  of  March  in  the  hands  of  an  agent  for  the  purpose  of  hav- 
ing it  shaved,  and  received  the  proceeds,  after  having  allowed  a  dis- 
count at  the  rate  of  2i  per  cent,  per  month.    This  note  the  defend- 
ants state  in  their  answer  to  the  bill  of  discovery,  they  received  on 
the  2d  of  March,  the  day  after  it  bore  date,  and  paid  tor  it  8806.75. 
The  note  of  the  17th  of  April  they  admit  they  received  on  the  same 
day  it  bore  date,  and  gave  for  it  $783.85.    In  the  absence  therefore 
of  all  explanatory  or  countervailing  i)roof,  we  think  there  was  suffi- 
cient evidence  to  go  to  the  jury,  to  warrant  them  in  finding  the  fact, 
that  the  notes  in  question  were  usuriousiy  discounted  by  the  defend- 
ants, and  that  they  commenced  in  usury,  as  their  property,  or  when 
they  became  the  holders  thereof,  and  if  so,  we  are  clearly  of  opinion, 
the  Court  below  were  right  in  saying,  they  were  no  defence  to  the 
action  of  the  appellees,  and  in  so  instructing  the  jury.    There  is 
nothing  in  the  record  to  show,  that  the  factors   are  entitled  to  any 
lien  against  their  principals,  to  the  benefit  of  which  the  appellants 
could  be  entitled  upon  the  principle  of  substitution.    For  the  reason 
already  given,  if  there  was  proof  sufficient  to  place  the  defence  upon 
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the  ground  of  accord  and  satisfaction,  we  do  not  think  it  would 
avail  the  appellants ;  because  an  agreement  to  take  notes  usurious 
and  Yoid,  could  not  in  legal  construction  be  a  valid  satisfaction- 
nothing  can  amount  to  satisfaction,  which  is  of  no  value  in  the  eye 
of  the  law,  therefore  a  release  of  an  equity  of  redemption,  has  been 
formerly  held  to  be  no  satisfaction.  1  Bticon^s  Abr.  43,  Title  Ace. 
and  Satisf.  For  these  reasons  we  think  the  judgment  of  the  Court 
below  was  correct,  and  ought  to  be  affirmed.        Judgment  afflrmed. 


200     •  Thomas  H.  Dorset  and  Ann  his  Wife  vs.  Bssex 
Dorset  and  Wife,  and  others. — December,  1840. 

A  bill  filed  by  leRatees  and  devisees  against  husband  and  wife  for  an  ac- 
count, alleged  that  the  wife  while  sole  was  executrix  of  the  testator, 
and  guardian  of  the  complainants,  and  that  the  husband,  after  his 
marriage,  also  became  their  guardian,  and  both  had  received  the  funds 
of  the  estate,  the  wife  while  sole  and  the  husband  after  his  marriage;  it 
was  agreed,  that  '^all  matters  in  controversy  in  this  cause  be  referred  to 
the  arbitrament  and  award  of  S. ''  An  award  being  filed,  directing  the 
husband  and  wife  to  pay  a  sum  in  gross,  to  each  complainant  as  due 
from  the  testator ^s  personal  estate,  the  rents  of  his  real  estate,  and 
balances  on  the  guardian ^s  accounts,  it  was  set  aside  for  uncertainty,  in 
not  stating  on  account  of  which  of  the  defendants,  and  in  what  char- 
acter, the  indebtedness  accrued,  (a) 

Appeal  from  the  Court  of  Chancery.  On  the  20th  day  of  Feb- 
ruary, 1834,  the  appellees  filed  their  bill  of  complaint  in  the  Court  of 
Chancery,  against  the  appellants,  for  an  account  and  payment  of 
large  sums  of  money  which  were  claimed  to  be  due  to  them  by  the 
appellants.  The  appellees  are  the  children  and  representatives  of 
children,  legatees  and  devisees  of  Bichard  Dorsey,  deceased.  The 
appellant  Ann  is  his  widow,  and  the  executrix  named  in  his  last  will 
and  testament.  She  proved  the  will  and  obtained  letters  testamen* 
tary  thereon  from  the  Orphans'  Court  of  Anne  Arundel  County. 
She  WHS  likewise  by  the  same  Court  appointed  guardian  to  her 
deceased  husband's  children.  After  her  intermarriage  with  the 
other  appellant  Thomas,  be  was  appointed  guardian  for  those  chil- 
dren in  her  stead.  Various  administration  and  guardian  accounts 
were  passed  by  the  appellant  Ann  during  her  widowhood.  Since 
the  intermarriage  of  the  appellants,  other  administration  accounts 
have  been  passed  by  them,  and  the  appellant  Thomas,  as  guardian, 
has  passed  sundry  accounts.  The  appellees,  by  their  bill,  ask  a  re- 
view of  all  these  accounts,  and  claim,  that  ui>on  their  correct  adjust- 
ment, large  balances  will  be  due  them. 


(a)  See  Caton  vs.  McT&vish,  10  O.  &  J.  180. 
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On  the  25th  day  of  March,  18^,  the  appellants  filed  a  volaminoas 
answer  to  this  bill,  in  which  they  defend  themselves  against  the 
equities  claimed  by  the  appellees. 

•On  the  same  day  the  counsel  for  the  parties  entered  into  q^^ 
the  following  agreement :  «f  titl 

It  is  agreed  in  this  canse,  that  all  matters  in  controversy  in  this 
cause  be  referred  to  the  arbitrament  and  award  of  Somerville  Pink- 
ney,  of  the  City  of  Annapolis;  that  the  defendants  shall  state  upon 
oath  all  sums  of  money  received  by  them  or  either  of  them,  in  addi- 
tion to  the  sums  charged  against  them  in  their  administration  and 
guardians'  accounts,  and  shall  also  answer  upon  oath  such  inter- 
rogatories as  shall  be  put  to  them  by  the  complainants ;  that  the 
complainants  shall  state  upon  oath  all  advances  of  money  or  prop- 
erty, payments  and  loans,  made  by  the  defendants  or  either  of  them 
to  the  complainants  or  any  of  them,  or  any  other  just  claim  of  the 
defendants  against  any  of  them,  and  shall  also  answer  on  oath  such 
interrogatories  as  shall  be  put  to  them  by  the  defendants ;  that  the 
propriety  of  all  interrogatories  aforesaid,  and  the  sufficiency  and 
effect  of  the  answers  to  be  determined  by  the  referee,  and  to  be 
equally  admissible  as  testimony  in  the  cause ;  that  the  referee  shall 
also  have  full  powers  to  settle  and  adjust,  as  part  of  the  award,  all 
questions  between  the  parties  in  relation  to  the  interests  which  the 
defendants  are  entitled  to,  justly  and  fairly,  in  the  real  estate  of 
Richard  Dorsey,  deceased,  in  the  proceedings  mentioned;  that  each 
party  waives  all  benefit  of  the  Statute  of  Limitations;  that  the 
referee  shall  not  be  estopped  by  the  accounts  passed  by,  or  allow- 
ances made  to  the  defendants  in  the  Orphans'  Court,  as  administra- 
tors or  guardians,  from  other  or  further  just  allowances  to  them,  or 
increasing  those  already  made,  or  from  correcting  in  any  manner 
any  of  the  charges  against  them  or  either  of  them,  if  erroneous,  or 
from  rejecting  any  allowance  made  to  the  defendants,  or  lessening 
the  allowance  made ;  or  from  correcting  in  any  manner  any  of  the 
charge8  in  their  favor,  if  erroneous.    That  the  accounts  are  prima 
facie  for  and  against  all  parties,  and  the  modifications  above  men- 
tioned thereof,  are  intended  to  allow  the  introduction  of  evidence 
dehors  to  show  that  they  are  erroneous.    And  that  the  complainants 
are  to  have  a  view  of  all  the  vouchers  for  which  allowances  have 
been  made,  that  are  in  the  custody  of  *the  defendants.    The  q^^ 
complainants  admit, in  relation  to  debts  paid  and  other  allow-  ^^* 
ances  made  to  the  executors,  they  are  not  at  liberty  to  show  any 
error  other  than  those  which  might  be  shown  according  to  the 
opinion  of  the  Court  of  Appeals,  in  Collison  vs.  OwenSj  notwithstand- 
ing any  expressions  and  provisions  in  the  antecedent  part  of  this 
agreement. 

Upon  this  agreement,  on  the  26th   March,  1836,  an  order  was 
passed  'Hhat  this  case  be  and  the  same  is  hereby  referred  to  the 
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arbitrament  and  award  of  Somerville  Pinkuey  of  the  City  of  Anna- 
polis,  according  to  the  terms  of  the  aforegoing  agreement. 

On  the  25th  March,  1839,  the  arbitrator  retarued  his  award,  aa 
follows : 

The  undersigned,  appointed  referee  in  this  case  by  an  order  passed 
on  the  26th  day  of  March,  1836,  having  taken  upon  him  the  doty  of 
making  the  award  and  arbitrament,  and  having  been  attended  by 
the  counsel  and  witnessefl  of  the  parties,  has  since  considered  the 
pleadings  and  proofs,  and  thereupon  this  20th  day  of  March,  1839, 
awanU  and  determines,  that  there  is  due  to  Essex  Dorsey  and  Ann 
his  wife,  from  the  defendants  Thomas  H.  Dorsey  and  Ann  his  wife, 
the  sum  of  $4,018.16,  with  interest  on  $2,015.80,  from  the  1st  day  of 
January,  1839,  for  her  share  of  the  personal  estate  of  her  late  father, 
Eichard  Dorsey,  of  Caleb ;  for  her  share  of  the  rents  of  part  of  the 
real  estate  of  said  Richard  Dorsey,  for  the  balances  on  her  guardian's 
accounts  and  for  her  share  of  the  personal  estate  of  her  late  bi-other, 
Eichard  Dorsey  of  Eichard. 

And  he  further  awards  and  determines,  that  there  is  due  to 
Edward  Dorsey  from  the  defendants,  Thomas  H.  Dorsey  aud  his 
wife,  for  his  the  said  Edward  Dorsey's  share  of  the  personal  estate 
of  his  late  father,  Eichard  Dorsey  of  Caleb,  for  his  share  of  the  rents 
of  part  of  the  real  estate  of  the  said  Eichard  Dorsey — for  the  balances 
on  his  guardian's  accounts,  and  for  his  share  of  the  personal  estate  of 
his  late  brother,  Eichard  Dorsey  of  Eichard,  $2,106.23,  with  interest 
on  $1,641.34,  from  the  1st  day  of  January,  1839. 

And  he  further  awards  and  determines,  that  there  is  due  from 
^  ^  *  the  complainant  Caleb  Dorsey  to  the  defendant  Thomas  H. 
'"^  Dorsey,  the  sum  of  $1,704.65,  with  interest  on  $1,389.39  from 
the  1st  day  of  January,  1839,  after  allowing  setolf  for  his  share  of 
the  aforesaid  estate  of  Eichard  Dorsey  of  Caleb,  and  Eichard  Dor- 
sey of  Eichard,  the  aforesaid  rents,  the  balances  on  his  guardian's 
account,  and  his  commission  as  administrator  of  Richard  Dorsey — 
the  amount  so  set-off  is  $3,182.88,  as  of  the  18th  March,  1835. 

He  further  awards  and  determines,  that  the  defendant  Ann  Dor- 
.  sey  did  not  acquire  any  interest  or  estate  under  the  will  of  Eichard 
Dorsey,  of  Caleb,  deceased,  in  the  farm  devised  to  Mrs.  Watson.  The 
true  construction  of  that  will  is,  that  the  land  vested  in  Mra.  Wat- 
son during  her  life  with  remainder  in  fee  to  the  five  children  of  the 
devisor.  One  of  those  children  having  died,  his  interest  descended 
upon  the  four  survivors — Caleb  Dorsey,  Ann  Dorsey,  Edward  Dor- 
sey and  Mary  Sellman,  who,  on  the  death  of  Mrs.  Watson,  were  enti- 
tled to  the  possession.  The  referee  awards  and  determines,  that  the 
defendant  Ann  Dorsey  can  claim  fairly  aud  justly  a  life  estate  in  the 
home  plantation  of  the  said  Eichard  Dorsey  of  Caleb,  of  which  the 
farm  devised  to  Mrs.  Watson  is  not  (according  to  the  refereeV  con- 
struction of  the  will)  a  part. 
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The  complainant  John  S.  Sellman,  having  in  his  deposition  before 
the  undersigned,  acknowledged  that  he  had  settled  with  defendants 
80  far  as  be  was  concerned  in  this  controversy,  nothing  is  awarded 
to  bim. 

The  undersigned  further  awards,  that  the  case  be  entered  agreed 
as  between  the  complainant,  John  S.  Sellman,  and  the  defendants^ 
that  a  decree  shall  be  passed  that  the  defendants  pay,  or  bring  into 
this  Court  to  be  paid,  to  Essex  Doi*sey  and  Ann  his  wife,  the  sum  of 
of  $4,018.15,  with  interest  on  $2,015.80  from  the  1st  of  January,  1839, 
QDtil  paid  or  brought  in ;  and  that  they  pay,  or  bring  into  this  Court 
to  be  paid,  to  the  complainant  Edward  Dorsey,  the  sum  of  $2,106.23. 
with  interest  on  $1,641.34,  from  the  1st  da^*  of  Januar3*,  1839,  until 
paid  or  brought  in.    That  a  decree  shall  be  passed  that  the  com- 
plainant Caleb  Dorsey  pay,  or  bring  into  this  Court   to  be  paid, 
•to  the  defendant  Thomas  H.  Dorsey,  the  sum  of  $1,704.65,  q^q 
with  interest  on  $1,389.39  from  the  Ist  day  of  January,  1839,  *®** 
until  paid  or  brought  in.     And  the  said  decree  shall  provide,  that 
upon  payment  of  the  last  mentioned  sum  of  money  to  the  said 
Thomas  H.  Dorsey,  he  sliall  release  the  mortgage  executed  by  the 
said  Caleb  Dorsey  to  him,  bearing  date  the  31st  day  of  March,  1835, 
filed  with  the  defendants'  answer,  marked  Exhibit  U,  and  also  a 
mortgage  recited  in  said  Exhibit,  dated  24th  of  August,  1828.    The 
mortgage  assigned  to  Thomas  H.  Dorsey  and  John  S.  Sellman  by 
Walsh  and  McQuinn,  and  since  assigned  to  Thomas  S.  Dorsey,  is 
to  be  considered  as  satisfied.    The  referee  does  not  think  he  has  a 
right,  under  the  pleadings  and  ])roofs  in  the  cause,  to  decree  a  fore- 
closure  of  the  first  mentioned  mortgage,  and  sale  of  the  mortgaged 
property. 

The  distribution  of  the  personal  estate  of  Richard  Dorsey  of 
Richard  amongst  his  distributees,  and  payment  to  them  instead  of 
the  administrator,  is  directed  in  the  aforegoing  award,  with  the  con- 
sent of  the  solicitors  of  the  parties. 

The  decree  shall  also  provide  for  the  payment  by  the  defendants, 
of  the  costs  of  the  complainants,  Essex  Dorsey  and  wife  and  Edward 
Doi-sey,  and  for  the  payment  by  the  complainant,  Caleb  Dorsey,  of 
one-fourth  of  the  defendants'  costs,  the  whole  to  be  taxed  by  the 
register. 

Exceptions  were  filed  to  this  award  on  behalf  of  the  defendants^ 
which  were  overruled  after  argument,  and  a  decree  was  passed  by 
the  Chancellor  [Bland]  on  the  14th  May,  1839,  confirming  the 
award. 

The  defendants  appealed  from  this  decree. 

The  cause  was  argued  before  Stephen,  Ar(^her,  Dorsey, 
Chambers,  and  Spence,  JJ. 

A»  Mandall  and  J.  Johnson^  for  the  appellants. 
Lloyd  and  Alexander^  for  the  appellees. 
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^-  *  Spbnce,  J.  delivered  the  opinion  of  this  Court.  We  think 

oltl  iq  ijjjig  Qg^Q  ^Y^Q  award  is  void  by  reason  of  its  uncertainty. 

The  arbitrator  should  have  set  out  in  his  award,  on  account  of  which 
of  the  defendants,  the  indebtedness  accrued,  and  in  what  character. 
The  award  is  therefore  set  aside  and  the  cause  remanded  to  the 
Obaucellor.    And  to  that  end  this  Court  will  sign  a  decree. 

Decree  reversed^  and  cause  remanded. 


Thomas  P.  Crawfobd  vs.  Zaohabiah  Bebbt.— December,  1840. 

In  trespass  q,  c.  /.  defence  was  taken  on  warrant,  to  prove  location,  a  certi- 
ficate of  resurvej,  not  located,  is  inadmissible. 

A  certified  copy  under  the  seal  of  the  laud  ofiice,  is  the  best  evidence  of  a 
certificate  purporting  to  have  been  made  under  a  warrant  of  resurvey 
from  that  office. 

Appeal  from  Prince  George's  County  Court.  This  was  an  action 
of  trespass  q.  c.  /*.,  for  a  trespass  upon  Greenwood.  The  defendHnt 
pleaded  not  guilty,  and  took  defence  on  warrant. 

At  the  trial  of  this  cause,  the  plaintiff,  to  maintain  the  issue  on 
his  part,  read  in  evidence  to  the  jury  the  certificate  of  re-survey  of 
the  tract  of  land  called  Greenwood  Park,  in  the  declaration  men- 
^^  ^  tioned,  and  proved  that  the  same  corresponded  *  with  the 
•'**  location  thereof  made  by  him  upon  the  plot«,  and  proved  title 
in  himself  to  said  tract.  He  further  proved,  that  the  tree  just  within 
the  plaintiil'^s  location  of  the  first  line  of  his  tract,  indicated  upon 
the  plat  by  the  mark  L,  was  cut  down  by  the  plaintiff  some  time  in 
the  year  eighteen  hundred  and  thirty-five,  and  that  after  being  cut 
thus  down,  the  timber  of  the  said  tree  was  carried  away  by  the  de- 
fendant. He  further  proved,  that  this  cutting  down  and  carrying 
away,  was  shortly  before  the  institution  of  this  suit.  The  defendant 
thereupon,  to  maintain  the  issue  joined  upon  his  part,  read  to  the 
jury  the  patent  for  the  tract  of  land  called  ^'  Outlett,"  and  proved 
that  the  same  corresponded  with  the  location  thereof,  made  by  him 
upon  the  plat,  and  proved  title  in  himself  to  said  tract.  The  defend- 
ant then  further  proved,  that  some  short  time  subsequently  to  the 
year  eighteen  hundred,  a  survey  was  made  of  the  first  and  second 
lines  of  Greenwood  Park,  and  the  second  and  third  lines  of  ^  Outlett," 
being  a  dividing  line  between  the  parties,  by  John  Magill,  a  former 
surveyor  of  Prince  George's  County,  in  the  presence  of  and  with  the 
consent  of  the  present  defendant,  and  the  late  Nathaniel  Craufurd, 
under  whom  the  plaintiff  claims,  when  the  said  first  line  of  Green- 
wood Park  and  second  of  "  Outlett,"  being  the  dividing  line,  was  run 
from  the  beginning  thereof,  at  A,  upon  the  plats,  and  from  that  point 
along  the  line  indicated  by  the  black  dotted  lines,  being  the  defend 
ant's  location  thereof,  to  the  white  oak  tree,  at  the  end  of  said  line. 
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at  the  letter  G,  and  proved  that  the  said  tree  was  then  with  the  con- 
sent of  said  Graufurd  and  Berry,  marked  as  a  bounded  tree,  and  as 
the  termination  of  said  first  line  of  the  plaintifiPs  tract,  and  second 
of  Outlet,  and  dividing  line  between  the  said  parties,  and  proved  by 
witnesses  that  said  tree  now  stands  at  the  end  of  said  line,  as  located 
by  the  defendant.    The  plaintiff  thereupon  proved,  that  in  the  year 
eighteen  hundred  and  thirty-five,  when  a  private  survey  of  said  line 
was  made  by  the  defendant,  no  marks  were  visible  on  said  tree,  and 
that  the  said  tree  was  then  marked  by  blazing  the  same,  and  then 
for  the  purpose  of  proving  that  the  witnesses  who  had  proved  on  the 
part  of  the  defendant,  that  said  tree  •  was  marked  upon  the    q^^ 
said  survey  made  by  McGill,  and  agreed  upon  as  a  bounded  •'*^ 
tree,  at  the  end  of  the  said    lines  were  mistaken ;  and  also  for  the 
purpose  of  proving  that  his  location  of  Greenwood  Park  was  the 
correct  location,  offered  to  read  to  the  jury  the  following  certificate 
of  i-esurvey  of  said  tract,  made  for  the  said  Nathaniel  Graufurd,  in 
the  year  seventeen  hundred  and  ninety-nine.     (This  certificate  was 
not  uuder  the  seal  of  the  land  ofiBce^  though  it  purported  to  be  in 
virtue  of  a  warrant  of  resurvey  for  Greenwood  Park,  from  that 
oflSce,)  by  which  it  appears  that  there  is  no  call  at  the  end  of  said 
first  line,  intending  to  insist  before  the  jury  that  the  survey,  of  which 
the  said  paper  was  the  certificate,  was  the  survey  spoken  of  by  the 
defendant's  witness,  and  that  they  were  mistaken,  as  well  in  regard 
to  the  date  at  which  the  same  was  made,  as  in  regard  to  the  other 
facts  sworn  to  by  them  in  relation  thereto;   but  it  appearing  that 
said  certificate  of  resurvey  contained  a  small  quantity  of  vacancy, 
not  included  in  the  original  tract  called  Greenwood  Park,  and  that 
another  small  portion  of  said  original  tract  had  been  left  out,  as  be- 
ing within  the  limits  of  elder  surveys,  the  Court,  [Stephen,  C.  J., 
and   £et,  A.  J.,]  upon  the  objection  of  the  defendant's  counsel, 
refused  to  permit  said  certificate  to  be  read  to  the  jury.    The  plain- 
tiff excepted,  and  brought  this  appeal. 

The  cause  was  argued  belbre  Abgher,  Dorset,  Chambers,  and 
Spenoe,  JJ. 
J,  Johnson  anO  2\  F.  Bowie,  for  the  appellants. 
•  T.  S.  Alexander  iMid  A.  C,  Magruder^  for  the  appellees.  313 

Akcher,  J.  delivered  the  opinion  of  the  Court.  We  think  the 
evidence  proposed  to  be  offered,  was  neither  admissible  to  prove 
loeatiou  on  the  part  of  the  plaintiff,  nor  to  contradict  the  witness. 

It  is  said  in  Mundell  vs.  Ferry,  2  G.  d;  J.  205,  that  the  object  and 
intention  of  introducing  plots  in  the  cause,  is  to  give  certainty  to 
the  claim  and  defence ;  and  to  apprise  the  parties  that  the  location 
of  other  lands,  is  to  be  used,  to  illustrate  and  support  the  location  of 
those  under  which  they  claim  title,  and  to  prevent  surprise.  The 
same  doctrine  is  laid  down  ml  O.ib  J.  68,  and  that  no  title  paper. 
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not  located,  can  be  offered  in  evidence,  and  as  the  Goart  enquired 
there,  we  ask  here,  was  there  any  location  on  the  plots  correspond- 
ing with  the  resurvey  on  Greenwood  ParkT  There  certainly  was 
not ;  and  the  answer  to  this  question,  is  decisive  of  the  point  in  con- 
troversy. 

Nor  do  we  think  it  was  admissible  in  evidence  to  contradict  the 
witness.  If  under  any  circumstances  it  could  have  been  received  for 
such  a  purpose,  a  certified  copy  should  have  been  produced  the  best 
evidence.  Judgment  affirmed. 


*  Samuel  Moale  and  others  vs.  E.  S.  Buchanan  and 
•»**  others.— December,  1840. 

E.  (carrying  on  business  under  the  name  of  The  Warren  Factory.)  beings  in- 
debted made  a  proposal  to  his  creditors  in  writing,  signed  by  bis  author- 
ized agent,  as  follows:  ^^A  deed  of  trust  of  all  the  property  to  be  exe- 
cuted for  the  payment  of  such  notes  already  given  by  said  Factory,  '^  &c. 
as  may  be  renewed  for  twelve  months,  payable  afterwards  in  monthly 
payments.  This  proposal  was  accompanied  by  an  unsigned  paper  headed 
'*State  of  Warren  Factory,'^  and  including  in  its  recitals  among  other 
property,  ''Factory  Pratt  Street. ^^  The  proposal  was  accepted  by  eome 
of  the  creditors,  and  a  deed  o^  trust  was  executed.  It  appeared  that 
the  '' Factory  Pratt  Street  ^^  was  built  upon  two  lots  of  ground  which 
belonged  as  well  to  E.  as  to  his  brothers  and  sisters;  but  the  deed  of 
trust  in  which  the  brothers  and  sisters  united,  omitted  by  mistake  one 
of  those  lots,  contrary  to  the  expectation  and  intention  of  the  grantors, 
trustees  and  creditors.  Before  the  discovery  of  this  mistake,  two  credi- 
tors of  the  grantors  obtained  judgments  at  law  against  them,  one  before 
and  one  after  the  date  at  which  the  trustees  took  possession  of  the 
Factory  Pratt  Street.  Upon  a  bill  filed  by  the  trustees  and  certain 
creditors  to  reform  the  deed  of  trust,  add  the  omitted  lot,  and  enjoin 
the  judgment  creditors  from  proceeding  at  law  against  that  lot,  it  ^was 
held,  that  the  judgment  creditor  who  had  obtained  a  lien  at  law  btfore 
the  trustees  took  possession,  and  without  notice  of  the  original  contiuct. 
might  proceed  at  law  to  enforce  such  lien;  but  that  as  the  other  judg- 
ment creditor  had  received  a  dividend  from  the  trustees,  he  thereby  be- 
came an  equitable  party  to  the  deed,  and  could  not  under  any  aspect  en- 
force his  judgment  in  opposition  to  the  agreement  upon  which  the  deed 
was  founded.  Upon  these  principles  the  deed  was  decreed  to  be  reformed 
in  conformity  with  the  original  contract. 

An  agreement  to  be  within  the  Statute  of  Frauds  must  be  entirely  in  writ- 
ing, and  signed  by  the  party  to  be  charged  or  his  authorized  agent. 
Parol  evidence  is  inadmissible  to  connect  separate  written  papers,  (a) 


(a)  Approved  in  Frank  vs.  Miller,  38  Md.  460;  Ordsnian  vs.  Lcuvson,  49  Md. 
155;  Lazear  vs.  Bank,  52  Md.  120.  See  Williams  vs.  Morris,  95  U.  S.  444: 
Rishton  vs.  Whetmore,  8  Ch.  D.  467.  Cf.  Beckicith  vs.  Talbot,  95  U.  S.  292; 
Sahnon  Falls  Maniifg  Co.  vs.  Qoddard,  14  How.  457,  (which  case  is  doubted 
in  Oraftan  vs.  Cummings,  99  U.  S.  100:)  Bauman  vs.  Jones,  L.  R.  3  Ch.  508; 
Ridgeivay  vs.  Wharton,  6  H.  L.  C.  238.     In  Long  vs.  Millar,  4  C.  P.  D.  450,  it 
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A  parol  contract  concerning  land,  in  part  performed,  may  be  decreed  to  be 
specifically  executed;  part  performance  taking  the  case  out  of  the 
Statute  of  Frauds.  So  likewise,  when  the  contract  in  part  performed, 
is  partly  in  writing  and  partly  in  parol,  (b) 


is  held  that  where  the  reference  is  ambiguous,  parol  evidence  is  admissible 
to  show  that  a  document  is  referred  to  and  to  identify  it. 

(h)  AfSrmed  in  Hall  vs.  HaU,  1  Gill,  390.  Cited  in  Owings  vs.  Baldwin,  1 
Md.  Ch.  122;  Small  vs.  Owings,  lb.  867,  360;  Miyusly  vs.  Wilson,  lb.  889;  Du- 
vail  vs.  Myers,  2  Md.  Ch.  403.  A  Court  of  equity  will  not  allow  the  statute 
to  be  made  an  instrument  of  fraud.  Hamilton  vs.  Jones,  8  G.  &  J.  81 ;  HaJl 
vs.  HalU  1  Gill,  890;  Semmes  vs.  Wwthmgto^i,  88  Md.  327;  Lsster  vs.  Fox- 
croft,  1  L.  C.  Eq.  1027;  and  therefore  will  enforce  parol  agreements  where 
there  has  been  part  performance.  Bat  the  terms  of  the  agreement  and  the 
acts  of  part  performance  must  be  established  by  clear  proof.  Ibid.  Hop- 
kins vs.  Roberts,  54  Md.  812;  Reese  vs.  Reese,  41  Md.  654;  Smith  vs.  CrandaU, 
20  Md.  482;  Mundorf  vs.  KUboum,  4  Md.  459;  Owings  vs.  Baldwin,  8  Gill, 
387;  Shepherd  vs.  Bevin,  9  Gill,  22;  WUliam^  vs.  Morris,  supra.  In  Maddi- 
son  vs.  Alderson,  L.  R.  8  App.  C.  480.  Selbornb,  L.  C.  said:  ''The  acts  of 
part  performance  exemplified  in  the  long  series  of  decided  cases  in  which 
parol  contracts  concerning  land  have  been  enforced,  have  been  (almost,  if 
not  quite,  universally)  relative  to  the  possession,  use  or  tenure  of  land." 
See  per  Jessel,  M.  R.  in  Ungley  vs.  Ungley,  5  Ch.  D.  890:  ''The  reason  is, 
that  possession  by  a  stranger  is  evidence  that  there  was  some  contract,  and 
is  such  cogent  evidence  as  to  compel  the  Court  to  admit  evidence  of  the 
terms  of  the  contract  in  order  that  justice  may  be  done  between  the  par- 
ties."   See  Dale  vs.  Hamilton,  5  Hare,  381. 

The  possession,  as  well  as  other  acts  of  part  performance,  must  be  under 
and  in  pursuance  of  the  agreement  sued  on,  and  not  referrible  to  some  other 
agreement  or  title.  See  cases  supra;  Chesapeake  A  Ohio  Canal  Co,  vs.  Young, 
3  Md.  480;  Munsdorf  vs.  Howard,  4  Md.  459.  The  possession  must  be  taken 
with  the  vendor ^s  consent,  Purcell  vs.  Miner,  4  Wall.  518;  and  must  be 
notorious  and  exclusive.  Frostburg  Coal  Co.  vs.  Thistle,  20  Md.  186.  Con- 
tinuance of  possession  taken  before  the  contract  was  made  is  not  usually 
sufScient.  West  vs.  FUmnagan,  1  Md.  86;  Howard  vs.  Carpenter,  11  Md. 
276;  BiUingslea  vs.  Ward,  83  Md.  48;  as  by  the  mere  holding  over  of  a  tenant; 
Rosenthal  vs.  Freeberger,  26  Md.  75;  unless  a  higher  rent  is  paid:  Spear  vs. 
Orendorf,  26  Md.  87;  Nunn  vs.  Fabian,  L.  R.  1  Ch.  35.  See  Drury  vs.  Conner, 
6  H.  &  J.  289,  where  the  Court  decreed  the  specific  performance  of  an  oral 
agreement  between  tenant  for  life  and  remainderman,  the  former  having 
paid  the  purchase  money  and  retained  possession. 

It  is  now  settled  that  payment  of  part  of  the  purchase  money  is  not  an  act 
of  part  performance  sufficient  to  take  a  contract  out  of  the  statute.  Artz 
vs.  Qrove,  21  Md.  471;  Hopkins  vs.  Roberts,  54  Md.  812;  Oreen  vs.  Drummond, 
81  Md.  72;  nor  semble,  is  payment  in  full:  Hughes  vs.  Morris,  2  D.  M.  &  G. 
856;  Britain  vs.  Rossiter,  11  Q.  B.  D.  128;  Clinan  vs.  0'ooA;e,  1  Sch.  &  Lef.  40, 
overruling  Lord  Hard  wickers  opinion  in  Ounter  vs.  Halsey,  (Amb.  568.)  Cf. 
dictum  in  Ccle  vs.  Cole.  41  Md.  301,  and  in  Harwood  vs.  Jones,  10  G.  &  J.  417: 
Frieze  vs.  Olenn,  2  Md.  Ch.  361.  ''Payment  of  money"  said  Lord  Redesdale, 
in  Clinan  vs.  CooA^e.  "is  not  part  performance,  for  it  may  be  repaid:  and 
then  the  parties  will  be  just  as  they  were  before,  especially  if  repaid  with 
interest."  "Some  of  the  reasons  which  have  been  given  for  that  conclu- 
sion," observes  Lord  Selborne  in  Maddison  vs.  Alderson,  supra,  "are  not 
satisfactory;  the  best  explanation  of  it  seems  to  be  that  the  payment  of 

13  11  G.  &  J. 
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A  Court  of  equity  will  receive  parol  evidence,  at  the  iuBtance  of  a  complain- 
ant,  to  rectify  a  written  contract,  and  execute  it  specifically  as  rectified; 


money  is  an  equivocal  act,  not  (in  itself)  until  the  connection  is  established 
by  parol  testimony,  indicative  of  a  contract  concerning  land/'  PurctU  vs. 
Miner,  4  Wall.  578. 

Marriage  itself  is  not  part  performance  of  a  contract  within  the  statate* 
Cfrane  vs.  Qough,  4  Md.  816,  838;  Caton  vs.  Ckxton,  L.  R.  1  Ch.  127,  8  H.  L. 
127;  nevertheless  a  imrol  contract  in  consideration  of  marriage  may  be  taken 
out  of  the  statute  by  acts  of  part  performance  independently  of  marriage, 
as  where  a  father  delivers  possession  of  the  property  to  his  son  or  daughter 
after  marriage  in  fulfilment  of  a  promise  made  prior  thereto.  Dugan  vs.  Oil- 
tings,  3  Gill,  188;  Stoddert  vs.  Botvie,  5  Md.  18;  Bowie  vs.  Bowie,  1  Md.  87; 
Worley  vs.  Walling,  1  H.  &  J.  185;  NeaU  vs.  Neale,  9  Wall.  1.  The  same^ 
rule  was  applied  by  a  divided  Court  in  Crane  vs.  OougK  4  Md.  811,  over- 
ruling the  decision  of  Ch.  Johnson  in  8  Md.  Ch.  119,  and  an  oral  agreement 
between  a  woman  and  her  intended  husband  that  he  should  be  entitled  to 
her  chosea  in  action  absolutely,  in  consideration  of  a  yearly  allowance  for 
pin-money,  was  enforced  against  the  representatives  of  the  wife  after  her 
death,  on  proof  that  her  husband  had  taken  possession  of  the  bonds  at  the 
marriage  and  paid  the  pin-money  subsequently.  The  soundness  of  the 
decree  of  the  Court  of  Appeals  is  doubted  in  the  note  of  Am.  Editor,  1  L. 
C.  Eq.  1068,  1060,  for  the  reason  that  the  possession  of  the  husband  waa 
equivocal,  as  he  would  have  been  entitled  to  the  custody  of  his  wife^s  choaes 
in  action,  had  no  contract  been  made,  by  virtue  of  his  marital  interest  and 
authority.  It  has  been  recently  decided  in  England  by  the  Court  of  Appeal 
in  Britain  vs.  Boasiter,  supra,  (approved  in  Maddison  vs.  Alderson,  supra,) 
that  the  equity  of  part  performance  does  not  extend  and  ought  not  to  be 
extended  to  contracts  concerning  any  other  subject-matter  than  land.  Cf . 
Hammtrsley  vs.  DeBid,  12  CI.  &  F.  64  n.,  and  Lassence  vs.  THemey.  1  Mac.  A 
G.  572. 

Part  performance  by  the  party  to  be  charged  is  not  sufficient.  Oaton  vs. 
Caton,  L.  R.  1  Ch.  App.  187. 

Pleading  the  Statute  of  Frauds,  If  the  answer  admits  the  parol  agree- 
ment but  insists  on  the  statute,  the  bar  is  complete  except  where  there  haa 
been  such  part  performance  as  to  take  the  case  out  of  its  operation.  J9amtl- 
ton  vs.  Jones,  8  G.  &  J.  127;  Winn  vs.  Albert,  2  Md.  Ch.  169;  HaU  vs.  Hall, 
1  Gill,  886,  and  cf.  dictum  in  Cole  vs.  Cole,  41  Md.  801,  with  Six  vs.  Shaner. 
26  Md.  444.  If  the  defendant  admits  the  i)arol  agreement  in  his  answer  or 
by  not  answering,  and  does  not  insist  upon  the  statute  by  plea  or  answer, 
he  is  deemed  to  have  waived  or  renounced  it.  AHz  vs.  Orove,  21  Md.  456; 
lAngan  vs.  Henderson,  1  Bland,  286;  Jones  vs.  Slvbey.  5  H.  &  J.  872.  When 
the  plaintiff  sets  up  an  agreement  invalid  under  the  statute  unless  in  writing, 
which  is  denied  in  the  answer,  it  is  not  necessary  for  the  defendant  to  insist 
upon  the  statute,  as  a  bar,  but  the  plaintiff  must  establish  the  agreement  at 
the  hearing  by  written  evidence,  or  by  proof  of  part  performance  take  the 
case  out  of  the  statute.  BUlvngslea  vs.  Ward,  88  Md.  48:  Semmes  vs.  Worth- 
ington,  supra:  Small  vs.  Owings,  1  Md.  Ch.  863. 

Compensation  in  lieu  of  specific  performance.  When  the  specific  execution 
of  a  parol  agreement  cannot  be  decreed,  in  consequence  of  uncertainty  in 
its  terms,  or  of  the  statute  being  relied  on.  if  there  is  no  remedy  at  law. 
or  it  is  uncertain  or  embarrassed,  or  under  circumstances  of  special  equity. 
the  Court  will  decree  compensation  to  the  extent  of  the  purchase  money 
paid  and  the  value  of  beneficial  and  lasting  improvements.  Oirault  vs. 
Adams,  61  Md.  1;  Powell  vs.   Young,  45  Md.  494;  Green  vs.  Drummond,  31 
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(semble,  even  in  cases  arising  under  the  Statute  of  Frauds,  where  there 
has  been  no  part  performance.)  Oilleapie  vs.  JIfoon,  2  Johns.  Ch.  585, 
and  Keisselhrack  vs.  Livingston,  4  Johns.  Ch.  144,  approved.  WooUam  vs. 
Heam,  7  Ves.  211,  disapproved,  (c) 

A  contract  which  creates  a  si)ecific  lien  on  real  property  has  a  superior  equity 

to  the  general  lien  of  a  subsequent  judgment,  (d) 
Specific  performance  will  not  J>e  decreed  in  the  case  of  agreements  with 

infants,  (e) 

A  creditor  who  accepts  a  dividend  under  an  assignment  in  trust  for  the 
benefit  of  creditors,  cannot  impeach  the.  validity  of  the  assignment.  (/) 

Appeal  from  Chancery.  The  bill  in  this  case  was  filed  on  the  8th 
day  of  June,  1831,  by  Samael  Moale  and  Eeverdy  Johnson^  trustees, 
and  Robert  Lemmon  &  Co.  and  others,  creditors  on  their  own  behalf, 


Md.  71;  Drummond  vs.  Cfreen,  85  Md.  148;  Nelson  vs.  Hagerstown  Bank,  27 
Md.  51;  Bowie  vs.  Stonestreet,  10  Md.  282;  Shepherd  vs.  Brown,  9  Gill,  82, 
41.  In  Bttsey  vs.  MeCurley,  61  Md.  486,  compensation  in  lieu  of  specific 
performance  was  awarded  in  a  case  where  the  party  charged  had  disabled 
himself  from  specific  performance  of  a  written  agreement. 

(c)  AfSrmed  in  Popplein  vs.  Foley,  61  Md.  887;  PhUpott  vs.  Elliott,  4  Md. 
Ch.  273;  OiU  vs.  Clagett,  4  Md.  Ch.  471.  Cited  in  Wood  vs.  Patterson,  4  Md. 
Ch.  889.  Distinguished  in  Gough  vs.  Crane,  8  Md.  Ch.  185.  A  written 
agreement  will  not  be  rectified  except  on  clear  proof  of  a  mutual  mistake. 
A  mistake  on  one  side  may  be  a  ground  for  rescinding  but  not  for  reform- 
ing the  agreement.  Dulany  vs.  Rogers,  50  Md.  588;  Qroff  vs.  Rohrer,  85  Md. 
383;  Watkins  vs.  Stockett,  6  H.  &  J.  857,  and  notes.  In  Popjdein  vs.  Foley, 
61  Md.  886,  it  is  said:  ^^It  is  well  settled  law  in  this  State  as  well  as  the 
established  doctrine  in  this  country,  that  it  is  competent  for  a  complainant 
in  a  bill  for  specific  performance  to  allege  and  prove  by  parol  a  mistake  in  a 
written  contract,  have  it  rectified  and  specifically  enforced.  ^^  In  that  case, 
as  in  Moale  VB.  Buchanan,  the  contract  was  within  the  Statute  of  Frauds,  and 
there  had  been  part  performance  by  change  of  i)ossession  sufficient  to  take 
it  oat  of  the  operation  of  the  statute.  But  see  PhUpott  vs.  Elliott,  4  Md. 
Ch.  278.  It  would  seem  that  there  is  still  great  confiict  of  authority  in  this 
country  with  regard  to  enforcing  in  favor  of  a  plaintiff  the  specific  per- 
formance of  a  written  agreement  with  a  parol  variation  in  cases  arising 
under  the  statute  where  there  has  been  no  part  performance.  It  is  the  set- 
tled rule,  however,  both  in  England  and  in  this  country,  that  where  a  parol 
variation  has  been  in  part  performed,  a  specific  performance  of  the  written 
agreement  with  the  variation  will  be  decreed.  2  Lead.  Cas.  Eq.  (4  Ed.) 
notes  to  Woollam  vs.  Heam,  pp.  928, 1008,  1009, 1018,  1019,  &c.;  2  Pomeroy 
Eq.  Jur.  sees.  868-867;  Fry  on  Spec.  Perf.  sec.  420;  Bigelow  vs.  Ames,  108  U. 
S.  10.    See  Glass  vs.  Hulburt,  102  Mass.  28,  40. 

(d)  Approved  in  Carson  vs.  Phelps^  40  Md.  99.  See  Hampson  vs.  Edelen, 
2  H.  &  J.  64,  note;  Alexander  vs.  Ghiselin,  5  Gill,  188;  Johnston  vs.  Canby,  29 
Md.  211;  Dyson  vs.  Simmons,  48  Md.  217;  Hartsock  vs.  Russell,  52  Md.  625. 

(e)  In  Browner  vs.  Franklin,  4  Gill,  463,  specific  performance  was  refused 
as  against  a  defendant  who,  while  an  infant,  had  contracted  to  convey  and 
on  coming  of  age  had  repudiated  the  contract:  and  defendant  was  not  com- 
pelled to  refund  the  money  paid  by  the  complainant  as  the  consideration  for 
the  transfer.  Where  an  agreement  has  been  made  with  the  infantas  prede- 
cessor in  title,  see  Rev.  Code,  Art.  66,  sec.  82. 

(/)  Approved  in  Lanahan  vs.  Latrobe,  7  Md.  272;  Laney  vs.  Bailey.  45  Md. 
450.    See  Md,  Savings  InsVn  vs.  Schroeder,  8  G.  &  J,  63. 
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as  also  on  behalf  of  other  creditors  of,  &c.;  and  alleged  that  E.  8. 
Buchanan,  being  the  ostensible  proprietor  of  Warran  Factory,  and 
carrying  on  trade  and  commerce  under  the  name  of  The  Warren 
Factory,  and  being  largely  indebted  unto  K.  L.  &  Co.,  to  wit,  in  the 
sum,  &c.,  and  also  to,  &c. — for  the  purpose  of  gaining  indulgence  for 
payment  of  said  claims,  and  an  extension  of  time  for  payment  thereof, 
did  i)ropose  to  grant  and  convey  to  trustees  all  the  property  herein- 
after mentioned,  as  a  security  for  the  payment  thereof,  and  the  said 
proprietors  of  the  said  Warren  Factory,  and  the  persons  composing 
the  said  trading  establishment,  made  said  proposals  in  writing, 
dated  the  14th  day  of  July,  1829,  signed  by  their  solicitors  and 
agents,  accompanied  by  a  statement  in  writing,  comprising  and 
showing,  to  the  said  creditors  and  your  complainants,  all  the  prop- 
erty and  effects,  which  they  propose  so  to  grant  and  convey  to  the 
trustees  for  the  said  creditors  and  your  complainants  as  aforesaid, 
among  which  said  property  are  all  those  two  lots  and  parcels  of 
ground,  and  the  factory  and  buildings  thereon  situate  in  Pratt 
street  in  the  City  of  Baltimore,  which  proposition,  and  property 
mentioned  in  the  said  statement  which  accompanied  said  proposi- 
tion, and  which  proposition  was  accepted  by  your  complainant's 
creditors  as  aforesaid,  and  by  the  other  creditors  of  Warren  Factory 
in  writing,  and  the  extended  credit  on  the  said  debts,  on  the  faith 
Qi  A  *^^^®^^  actually  •  granted ;  but  for  greater  certainty  your  coin- 
^'^^  plainants  herewith  file  a  true  copy  of  the  said  proposition  and 
statement,  which  they  pray  may  be  deemed  a  part  of  this  their  bill 
of  complaint,  the  original  whereof,  now  in  the  possession  of  your 
complainants,  and  ready  to  be  produced,  &c.  Tour  complainants 
further  state,  that  E.  S.  Buchanan,  E.  S.  Buchanan  and  others,  for 
the  purpose  of  inducing  the  creditors  of  the  Warren  Factory  to  ac- 
cept the  said  proposition,  and  to  grant  time  and  indulgence  to  the 
said  proprietors  and  partners  of  Warren  Factory,  according  to  the 
terms  of  the  proposition  of  the  14th  July,  1829,  did  agree  to  grant 
and  convey  to  trustees  aforesaid,  certain  property  which  belonged  to 
them  individually,  and  which  is  mentioned  in  said  statement,  and 
among  which  are  the  said  lots  and  factory  on  Pratt  street  aforesaid, 
as  a  further  security  for  the  payment  of  the  claims  of  your  complain- 
ant's creditors  as  aforesaid,  and  the  others,  creditors  of  Warren  Fac- 
tory, which  security  your  complainant's  creditors  and  others  as  afore- 
said, creditors  of  Warren  Factory,  agreed  to  and  did  accept  in 
writing.  Your  complainants  further  state,  that  the  said  E.  S.  Bn- 
chanan  and  others,  with  the  true  intent  of  fulfilling  the  terms  of  the 
said  proposition  and  statement  of  the  14th  July,  1829,  did  by  a  cer- 
tain deed  of  trust,  bearing  date  the  17th  day  of  July,  1829,  grant 
and  convey  to  the  said  Samuel  Moale  and  Eeverdy  Johnson,  all  those 
tracts  of  land,  lots,  &c.,  described  in  the  deed  of  trust,  for  the  use 
and  trust  therein  mentioned,  &c.;  that  the  Pratt  Street  Factory 
mentioned  in  said  statement,  was  built  siud  erected  on  the  following 
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described  two  pieces  or  parcels  of  ground,  to  wit,  all  that  lot,  &c., 
covered  with  the  buildings  and  improvemeuts,  called  the  Pratt 
Street  Factory,  and  had  been  before,  and  at  the  time  of  the  said 
proposition  of  the  14th  July,  was  used  as  a  factory ;  that  said  Moale 
and  Johnson,  the  trustees,  bad  actual  and  entire  possession  of  the 
said  Pratt  Street  Factory,  and  the  lots  of  ground  upon  which  it  was 
bnilt,  on  or  about  the  Ist  day  of  October,  1830,  and  on  or  about  the 
8th  day  of  October,  in  the  year  last  aforesaid,  had  the  same  insured 
as  property  belonging  to  the  trust  mentioned  in  the  agreement  and 
deed  of  trust  *  aforesaid ;  that  from  the  date  of  the  said  deed  q-,  ,y 
of  trust,  they  and  the  other  creditors  of  Warren  Factory  were  «»*  ■ 
under  the  impression  that  both  the  said  pieces  or  parcels  of  ground 
on  which  the  said  Pratt  Street  factory  was  erected,  had  been  con- 
veyed by  the  said  deed  of  trust  of  17th  July,  1829,  to  the  said  Moale 
and  Johnson,  according  to  the  terms  of  the  said  agreement  of  the 
14th  July,  1829,  and  under  that  impression,  the  said  Moale  and 
Johnson  took  the  possession  of  it  as  aforesaid,  with  the  consent  of 
the  said  grantors  of  the  said  deed,  (except  Samuel  S.  Buchanan,  who 
objected  to  the  said  deed  by  reason  of  his  minority  when  he  executed 
the  same,  and  only  on  that  account,)  and  held  the  possession  thereof 
ontil  sometime  on  or  about  the  1st  day  of  December,  1830,  when  the 
same  was  sold  under  a  decree  of  Baltimore  County  Court  to  H.  W. 
Evans,  and  which  said  sale  was  afterwards  rescinded  by  said  Court 
on  account  of  an  outstanding  life  estate,  and  the  mistake  in  the  said 
deed  as  hereinafter  mentioned;  that  by  omission,  mistake  and  acci- 
dent, one  of  the  said  pieces  or  parcels  of  ground  upon  which  the  said 
Pratt  Street  Factory  was  so  erected,  to  wit,  the  piece  of  ground  con- 
veyed, &c.,  was  not  included  by  the  said  deed  of  trust  of  the  17th 
July,  1829,  as  was  intended  by  said  grantors  and  grantees,  but  from 
mistake,  accident  or  omission,  was  left  out  of  the  same,  contrary  to 
said  agreement  of  the  14th  July,  1829,  and  the  contract  of  the  said 
creditors  as  aforesaid.  Tour  complainants  further  state,  that  Ed- 
mund Didier,  and  the  president  and  directors  of  the  Marine  Bank  of 
Baltimore,  creditors  of  the  said  Warren  Factory,  have  each  of  them 
obtained  judgments  against  the  said  E.  S.  Buchanan,  Er.  S.  Bu- 
chanan and  E.  S.  Buchanan,  in  Baltimore^  County  Court,  and  have 
cansed  four  writs  of  fi.  /a.,  dated  on  or  about  the  11th  May,  1831,  to 
issue  on  said  judgments,  and  have  delivered  said  writs  of  fi,  fa.  to 
the  sheriff  of  Baltimore  County,  to  be  levied  upon  all  that  piece  or 
parcel  of  ground  conveyed  as  aforesaid,  by,  &c.,  No.  756,  and  the 
said  sheriff,  on  the  3l8t  May,  1831,  levied  said  writs  of  fi.fa.  on  the 
said  piece  or  parcel  of  ground,  and  by  virtue  thereof,  hath  actually 
advertised  the  said  piece  or  parcel  of  *  ground  for  sale  on  the  qi  o 
22d  June,  1831,  and  intends  to  sell  the  same  to  satisfy  said  «'*^ 
judgment;  that  E.  S.  B.  is  dead  and  E.  S.  B.  and  others  are  her 
beirs-at-law :  that  S.  S.  B.  is  a  minor,  and  said  deed  not  effective  as 
to  him.    Prayer  for  a  conveyance  for  the  ground  omitted  in  the  deed 
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of  trust,  and  for  farther  relief — for  an  injnnction  against  the  Marine 
Bank  and  Edmnnd  Didier,  enjoining  further  proceedings  at  law,  and 
for  svhpcenoB. 

With  the  bill  of  complaint  were  exhibited  the  deeds  for  the  lots 
691  and  756,  to  Elizabeth  Buchannn,  and  also  Exhibit  No.  4,  aa  fol- 
lows: 

B.  Proposition  on  the  part  of  James  A.  Buchanan,  as  agent  of 
the  Warren  Factory,  a  deed  of  trust  of  all  the  property  to  be  exe- 
cuted for  the  payment  of  such  of  the  notes  already  given  by  said 
factory,  and  two  borrowed  and  endorsed  by  them  as  mny  l)e  renewed 
for  twelve  months,  payable  afterwards  in  monthly  payments,  with  a 
provision,  that  the  present  agent  is  to  have  the  management  of  the 
property,  until  there  be  a  default  in  this  agreement,  and  that  such  of 
the  creditors  as  agree  to  a  trust,  are  to  be  first  paid,  subject  of  course 
to  the  existing  mortgages.  Signed,  S.  Moale,  B.  Johnson,  for  pro- 
prietors of  Warren  Factory — 14th  July,  1829. 

The  proposition  is  accepted,  signed  by  the  complainants  and  vari- 
ous creditors.  Another  exhibit  filed  with  the  bill  was  as  follows, 
viz: 

S.  State  of  Warren  Factory  in  July,  1829;  8,208  spindles  in  two 
cotton  mills,  with,  &c.,  and  after  enumerating  various  articles  of  per- 
sonal property,  debts,  &c.,  with  a  valuation  of  each,  and  a  statement 
of  annual  profits,  then  dwelling  house  $25,000 — warehouses  in  Light 
street  $70,000— Factory  Pratt  street,  $^^,000,  &c.  &c. 

Exhibit  No.  5  was  a  copy  of  the  levy  under  the  fi,  fa,  on  lot  No. 
756,  on  Pratt  street,  in  the  City  of  Baltimore,  at  the  suits  of  Edmund 
Didier,  and  the  Marine  Bank. 

On  the  8th  June,  1831,  the  Chancellor  [Bland,]  ordered  itubpcena 
and  injunction  as  prayed  by  the  bill. 

The  answer  of  E.  S.  Buchanan,  Robert  S.  Buchanan,  William 
^^^  *  B.  Buchanan  and  wife,  admitted  that  E.  S.  Buchanan, 
^^^  deceased,  was  the  proprietor  of  the  Warren  Factory,  carrying 
on  trade  under  that  name;  waa  indebted  to  the  complainants  and 
others;  that  J.  A.  Buchanan  was  the  general  agent  of  said  factory ; 
that  the  Warren  Factory,  being  unable  to  meet  its  engagements, 
for  the  purpose  of  obtaining  indulgence  for  payment  of  the  said 
debts,  and  an  extension  of  time  for  payment,  did  propose  to  grant 
and  convey  to  trustees,  all  the  property  thereinafter  mentioned,  as  a 
security  for  the  payment  of  said  claims,  and  the  said  proprietor  of 
Warren  Factory  made  said  proposal  in  writing,  dated  on  the  14th 
July,  1829,  signed  by  the  said  Samuel  Moale  and  Eeverdy  Johnson, 
their  solicitors  and  attorneys,  acting  for  them,  and  which  said  written 
proposals  was  accompanied  by  a  statement  in  writing,  comprising 
and  showing  to  the  said  creditors  and  complainants,  all  the  property 
and  effects  which  they  proposed  to  convey  to  trustees,  for  your  said 
complainants,  and  the  other  creditors  of  the  Warren  Factory ;  and 
these  defendants  admit,  that  the  said  proposal  and  statement  of 


MO  ALE  BT  AL.  vs.  BUCHANAN  BT  AL.— 11  G.  &  J.    216 

property  were  accented  by  the  said  creditors;  and  the  extended 
•credit  on  the  said  debts  actually  given ;  that  the  proposal,  statement 
and  acceptance,  filed  with  the  bill  are  true  copies;  they  admit,  that 
the  lots  of  ground,  and  factory  and  buildings  thereon  situate  on  Pratt 
street,  were  proposed  to  be  given  to  said  trustees,  and  were  included 
in  the  statement  accompaning  the  written  proposals  as  an  induce- 
ment to  the  said  creditors  to  accept  said  proposal,  and  grant  the 
indulgence  asked  for  by  the  Warren  Factory :  that  these  defendants 
for  the  purpose  of  inducing  the  said  complainant's  creditors  afore- 
said, and  the  other  creditors  of  the  Warren  Factory,  to  accept  the 
said  proposal  of  the  14th  July,  1829,  and  to  grant  time  and  indul- 
gence to  said  proprietors  of  Warren  Factory,  did  agree  to  grant  and 
convey  to  trustees,  certain  property  which  belonged  to  them  indi- 
vidually, and  which  is  mentioned  in  said  statement,  and  among 
other  property  the  said  lots  of  ground,  buildings  and  Factory  on 
Pratt  street  aforesaid,  mentioned  in  the  said  bill  of  complaint,  as  a 
farther  additional  security  for  the  payment  of  said  debts  or  q^^ 
•  claims,  and  which  was  accepted  as  aforesaid ;  that  for  the  pur-  •'-^W 
pose  of  complying  with  their  said  agreement,  and  in  fulfilment  of  the 
terms  of  the  said  proposal  and  statement  of  the  property  therein 
mentioned,  did  by  their  certain  deed  of  trust  of  the  17th  July,  1829, 
grant  and  convey  to  the  said  Samuel  Moale  and  Beverdy  Johnson, 
all  the  land  therein  mentioned ;  that  the  Pratt  Street  Factory  men- 
tioned in  said  statement,  was  built  and  erected  on  the  said  two  lots 
or  parcels  of  ground  mentioned  in  said  bill,  to  wit,  &c. ;  that  before 
the  14th  Jnly,  1829,  the  said  two  lots  were  so  built  upon  and  used, 
and  that  said  trustees  took  possession  on  or  about  the  1st  October, 
1830;  that  these  defendants  were  under  the  impression  and  always 
believed,  that  the  said  Pratt  Street  Factory,  and  the  said  lots  of 
ground  on  which  the  same  is  erected,  had  been  conveyed  by  the  deed 
of  trust  of  17th  July,  1829,  to  said  Moale  and  Johnson,  according  to 
the  terms  of  said  proposal,  and  the  said  complainant's  creditors  and 
other  creditors,  were  under  the  like  impression  and  did  so  l)elieve, 
and  that  the  omission  to  include  it  arose  from  accident  and  mistake 
opon  the  part  of  the  grantors  of  said  deed  of  trust.  The  answer 
saved  throughout,  the  interest  of  S.  S.  Buchanan,  arising  from  his 
infancy  and  dissent,  and  also  admitted  the  judgments  of  £.  Didier 
and  the  Marine  Bank  of  Baltimore. 

The  answer  of  the  Marine  Bank,  denied  the  making  of  the  propo- 
sition on  behalf  of  the  Warren  Factory  to  its  creditors,  or  that  it  was 
accompanied  by  any  statement  in  writing,  as  set  forth  in  the  bill;  or 
that  the  said  two  lots  were  included,  or  that  the  said  proposition  was 
accepted  by  all  the  creditors  of  said  factory.  That  answer  admitted 
the  deed  of  trust,  but  denied,  that  £.  S.  B.  and  others,  intended  to  do 
more  than  execute  said  deed,  and  that  the  factory  did  not  cover  the  said 
two  lots.  The  defendants  do  not  know,  and  cannot  admit,  that  the 
said  Moale  and  Johnson  had  possession  of  said  property,  and  denied 
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the  alleged  accident  or  mistake.  The  answer  also  admitted  the  mi- 
nority of  S.  S.  B.,  and  their  judgment  against  the  grantors  of  the  deed 
of  trust ;  the  levy  under ^.  fa.  and  design  to  sell;  that  said  deed  aa 
^^^  to  them  is  void,  *  and  will  not  be  enforced  in  equity.  That  as 
o^l  creditors  subsequent  to  that  deed  without  notice,  they  have  a 
vested  right  in  said  property,  and  claim  to  enforce  their  judgment,  &c. 

The  answer  of  Edmund  Didier,  set  up  various  objections  to  said 
deed,  but  as  those  defences  were  not  considered  by  the  Court  of 
Appeals,  it  is  not  deemed  necessary  to  insert  them  further  than  as 
disclosed  above  in  the  answer  of  the  Marine  Bank.  This  defendant 
claimed  as  a  judgment  creditor. 

The  answer  of  S.  Smith  Buchanan,  admitted  the  intention  to  con- 
vey both  lots  by  his  co-grantors,  but  relied  on  his  infancy  as  a  bar  to 
any  recovery  against  him. 

On  the  23rd  February,  1833,  upon  the  petition  of  the  complainants^ 
the  Chancellor  (Bland,)  authorized  the  examination  as  witnesses  for 
the  complainants  of  E.  S.  Buchanan,  B.  S.  Buchanan  and  W.  B. 
Buchanan,  subject  to  all  legal  exceptions. 

A  commission  was  issued,  under  which  a  variety  of  proof  was 
returned.  The  complainants  proved  their  deed  of  trust,  and  offered 
evidence  of  the  omission  and  mistake.  The  judgment  of  the  Marine 
Bank  was  rendered  the  7th  October,  1830,  and  was  against  B.  S» 
Buchanan  and  E.  S.  Buchanan.  That  of  Didier  was  dated  1st  Aprils 
1831,  and  against  the  same  parties.  It  was  admitted,  that  E.  Didier 
had  received  from  the  trustees,  Moale  and  Johnson,  the  dividend  on 
his  claim  equally  with  the  other  creditors  of  the  trust  fund — 19th 
May,  1834,  $1,321.37, 13th  June,  1834,  93a*{.46. 

At  March,  1839,  the  Chancellor  [Bland,]  dissolved  the  injunction 
and  dismissed  the  bill,  being  of  opinion,  that  the  alleged  mistake  an 
set  forth  in  the  bill,  was  not  sustained  by  proof  sufficiently  strong  and 
clear ;  that  the  deed  of  17th  July,  1829,  cannot  be  corrected  to  the 
prejudice  of  the  defendant  creditors,  who  were  not  shown  to  have 
had  notice  of  its  having  been  executed  under  any  mistake,  and  that 
if  it  were  corrected  as  prayed,  so  as  to  embrace  an  additional  amount 
of  property,  it  could  not  be  deemed  valid  and  available  against  the 
defendant  creditors,  who  are  not  shown  to  have  assented  to,  or 
become  parties  to  it. 

•  The  complainants  appealed  to  this  Court. 

The  cause  was  argued  before  Stephen,  Aboheb,  Dobsey,  Cham- 
BEBS,  and  Spence,  JJ. 
N.  WilliamSj  S.  Moale,  and  R.  Johnson,  for  the  appellants. 
McMahon  and  Richardson,  for  the  appellees. 

Aboheb,  J.  delivered  the  opinion  of  the  Court.  There  is  no 
agreement  in  writing  within  the  Statute  of  Frauds  for  the  transfer  of 
any  lands  to  trustees  in  this  case.    The  proposal  B  designates  no 
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land,  or  property  to  be  conveyed.  It  proposes  to  convey  all  the  prop- 
erty, without  designating  what  property.  To  make  it  an  agreement 
within  the  Statute  of  Frauds,  it  cannot  be  connected  by  parol  evi- 
dence with  schedule  S.  An  agreement  to  be  within  the  Statute  of 
Frauds,  cannot  be  partly  in  writing,  and  partly  in  parol.  It  must  be 
entirely  in  writing,  and  signed  by  the  parties  to  be  charged,  or  their 
authorized  agents,  and  if  proposal  B,  had  referred  to  schedule  S, 
without  further  explanation,  it  would  have  been  diflBcult  for  both 
conjointly  to  have  said,  that  the  parties  had  agreed  to  convey  all  the 
property  in  schedule  S,  to  trustees;  because  that  paper  contained  a 
schedule  of  other  property,  than  property  owned  by  the  factory,  and 
the  proposal  B,  was  only  made  in  behalf  of  the  factory.  The  parol  e vi  - 
dence  however,  when  connected  with  proposal  B,  and  schedule  S, 
leaves  no  doubt  on  our  minds,  but  that  it  was  agreed  between  the 
Warren  Factory,  and  the  owners  of  the  city  property,  (including  the 
Pratt  Street  Factory,  embracing  both  lota,  as  well  the  lot  included 
in  the  deed  of  17th  July,  1829,  as  the  lot  excluded,)  and  the  creditors  of 
the  Warren  Factory,  that  all  the  property  in  schedule  S,  should  be 
conveyed  to  the  creditors  of  Warren  Factory,  if  they  would  grant  the 
time  asked  for  in  proposal  B,  to  meet  the  responsibilities  due  them. 

It  is  clear  in  our  minds,  that  it  was  not  the  design  of  the  parties 
to  reduce  the  entire  agreement  to  writing.  The  proposal  B,  waa 
made  to  show  the  terms  of  the  deed,  and  the  extent  of  indulgence 
asked. 

*The  schedule  S,  was  made  to  show  the  general  condition  qmq 
of  the  factory,  so  as  to  induce  the  creditors  to  grant  the  ^'^^ 
indulgence,  and  what  property,  individual  and  otherwise,  was  in- 
tended to  be  conveyed;  but  it  w.as  unintelligible,  without  oral 
explanations,  as  to  the  property  intended  to  be  conveyed.  Besides, 
it  is  in  proof,  that  the  individual  owners  of  the  city  property  had 
agreed  to  convey  the  property  mentioned  in  the  schedule,  but  neither 
proposal  B,  or  schedule  S,  refer  in  any  manner  to  their  agreement ; 
nor  are  they  in  any  manner  bound  by  anything  contained  in  either 
paper ;  yet  the  parties  acted  throughout  on  the  writings,  and  oral 
agreement. 

The  agreement  then  exists,  partly  in  writing,  and  partly  in  parol. 
If  the  agreement  were  entirely  in  parol,  and  were  in  part  i^erformed, 
it  would  be  specifically  executed ;  the  part  performance  taking  the 
case  out  of  the  Statute  of  Frauds. 

Now  has  there  been  such  a  part  performance  here  f  The  deed  was 
executed  on  the  17th  July,  1829,  and  the  proof  is,  that  possession 
was  delivered,  as  well  of  the  property  included  in  the  deed,  as  the 
property  omitted,  about  the  1st  October,  1830;  and  that  on  the  8fch 
Octolier,  1830,  insurance  was  effected  thereon. 

Possession  to  be  available  must  be  in  part  performance,  and  must 
be  referrible  to  the  contract,  and  not  to  a  distinct  title.  Sngden^ 
136.    It  is  true  the  trustees  took  possession  in  virtue  of  the  deed^ 
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but  all  parties  believed,  that  the  deed  was  in  piirsuauce  of  the  con- 
tract, so  that  the  possession  taken  by  the  trustees,  was  both  under 
the  deed  and  the  contract.  The  trustees  were  not  named  in  the 
written  proposition,  but  were  agreed  upon  by  the  parties,  and  the 
deed  having  omitted  the  controverted  lot  through  mistake,  when 
they  obtained  possession.  Chancery  would  consider  them  in  iK>9se8- 
sion  under  the  contract,  holding  an  interest  therein,  as  trustees,  for 
the  benefit  of  the  cestui  que  trtist,  and  having  an  interest  in  the  en- 
forcement of  such  contract.  We  conclude  therefore,  that  the  part 
execution  was  referrible  to  this  contract,  and  not  to  a  different  or 
distinct  title. 

^  ^  But  the  agreement  was  partly  by  parol  and  partly  in 
9Z-*  writing.  •That  can  make  no  difference  where  part  per- 
formance is  relied  upon,  as  is  clear  upon  authority.  14  John.  33; 
3  Bro,  Ch,  149;  1  ^'c/to.  db  Lef,  37,  and  there  would  be  reason  for 
giving  as  much,  if  not  more  weight,  to  evidence  partly  in  writing, 
than  if  it  were  all  by  parol,  because  a  greater  probability  of  trnth 
and  certainty. 

As  to  the  mistake  in  the  deed  of  July  17th,  there  can  be  no  doubt. 
It  is  proven,  that  the  grantors  all  agreed  to  convey  the  property  left 
out  of  the  deed;  that  the  creditors  acted  upon  the  faith  that  it 
would  be  conveyed.  That  the  parties  believed  it  had  been  conveyed; 
that  the  grantors  delivered  it  over  with  the  other  property  to  the 
trustees,  and  that  it  was  sold  under  a  decree  of  a  Court  of  equity  at 
the  instance  of  the  trustees,  and  that  while  in  their  possession  it 
was  insured,  and  that  the  mistake  was  not  discovered  until  the  par- 
chase  under  the  decree  disclosed  the  fact.  All  these  facts  prove  the 
mistake  so  clearly  as  to  leave  us  no  room  to  entertain  a  doubt  about 
the  matter. 

The  parties  have  ineffectually  attempted  to  execute  this  contract, 
the  deed  of  17th  July  having  left  out  a  part  of  the  property  agreed, 
and  intended  to  be  conveyed  by  the  mistake,  to  which  we  have  ad- 
verted, and  the  complainant's  seek  to  rectify  the  mistake,  and  s{)ecifi- 
cally  enforce  the  agreement.  It  is  supposed,  that  by  the  established 
principles  of  Chancery,  this  object  is  not  attainable;  and  that  the 
evidence  ought  not  to  be  let  in,  to  show  the  mistake  in  the  executed 
contract,  where  the  complainant  is  seeking  to  enforce  tie  contract ; 
because  it  would  controvert  the  Statute  of  Frauds,  and  charge  a 
party  with  the  sale  of  lands  by  nn  agreement  not  in  writing;  bat  if 
the  party  have  so  far  executed  the  contract,  by  putting  the  com- 
plainant in  possession,  so  that  it  would  be  a  fraud  upon  them,  to  in- 
sist that  their  agreement  was  not  in  writing,  a  case  is  presented  not 
within  the  Statute  of  Frauds,  so  that  the  statute  is  not  eontmvened 
by  letting  in  the  evidence,  and  such  it  would  seem  was  the  opinion 
of  Lord  Bedesdale,  who  although  he  held  the  doctrine  that  a  com- 
plainant on  a  bill  for  a  specific  performanf*e  of  a  contract  in  relation 
to  land,  could  not  offer  evidence  of  a  mistake  in  the  agreement,  and 
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have  it  executed  •as  rectified,  still  tboaght  that  the  contract  q^^ 
might  be  executed,  where  there  was  such  a  part  performance  ^^^ 
as  took  the  case  oat  of  the  statute.  2  Scho.  &  Lef.  39.  Had  the 
agreement  been  entirely  by  parol,  and  a  part  performance,  the  com- 
plainant would  have  been  entitled  to  relief.  Shall  he  be  in  a  worse 
situation  by  having  attem])ted  to  reduce  the  whole  agreement  into 
the  form  of  a  conveyance,  if  he  shall  make  an  omission  in  the  con- 
veyance, by  mistake  of  an  essential  part  of  the  agreement?  This  is 
not  the  case  of  a  party  resting  solely  on  a  written  contract  for  the 
sale  of  lands,  and  who  seeks  to  reform  it  by  parol,  and  as  reformed 
to  have  it  executed.  But  the  complainant  rests  on  possession, 
amounting  to  such  a  part  performance,  as  withdraws  his  case  from 
the  operation  of  the  statute,  and  then  there  would  be  nothing  to 
distinguish  it  from  the  ordinary  case  of  a  complainant  going  into 
Ohancery  to  reform  a  contract  on  the  ground  of  mistake.  In  7  Ves. 
217,  Sir  William  Grant  however,  declares,  that  tbough  the  instru- 
ment does  not  contain  the  terms,  it  must  in  contemplation  of  law  be 
taken  to  contain  the  agreement,  and  that  parol  evidence  of  mistake 
or  fraud  can  only  be  offered  by  a  defendant  to  rebut  an  equity ;  but 
that  it  cannot  be  offered  by  a  plaintiff,  first  to  falsify  the  instrument, 
and  then  to  substitute  an  agreement  to  be  executed  by  the  Court. 
He  seems  to  consider  it  a  universal  principle,  applicable  to  all  cases 
of  agreements,  whether  under  the  Statute  of  Frauds  or  not.  This 
doctrine  has  been  repudiated  in  this  country  by  Chancellor  Kent, 
who  has  shown  many  cases  in  the  reports,  where  the  complainant 
has  been  permitted  to  offer  parol  evidence  of  mistake,  and  where  the 
instruments  have  been  rectified.     Oillespie  vs.  Moon,  2  John,  Ch.  599. 

Henlcle  vs.  Royal  Exchange  Assurance  Company^  1  Ves.  317;  Baker 
vs.  Faine,  1  Ves.  456 ;  1  P.  W .  60 ;  2  AtUns,  31 ;  Frece.  in  Ch.  309  5 
3  Ves.  356;  2  Ves.  377;  5  Ves.  601;  1  Ves.  400;  2  P.  W.  464;  Dick. 
294;  5  Ves.  593;  2  Ves.  565;  1  Eq.  Ca.  Ahr.  820;  Pla.  1;  1  P.  W. 
279 — and  he  accordingly  received  parol  evidence,  at  the  instance  of 
the  complainant,  rectified  the  contract,  and  specifically  executed  it. 
OiUespie  vs.  Moon,  2  John.  Ch.  585;  Keisselbrack  vs.  Livingston,  4 
John.  Ch.  Rep.  144.  These  opinions  of  Chancellor  Kent  •  have  q^^ 
met  the  decided  approbation  of  Mr.  Justice  Story,  as  will  be  «''*^ 
seen  by  reference  to  his  Commentaries,  1  vol.  175,  note  1.  In  these 
opinions  we  accord,  perceiving  no  just  reason  why  tbe  evidence 
should  be  admitted  to  rebut  an  equity,  and  not  be  received  to  enforce 
an  equity. 

Possession  was  delivered  to  the  trustees  about  the  first  of  October, 
1830.  Didier  recovered  judgments  against  E.  Buchanan  and  B. 
Buchanan,  in  April,  1831.  Didier  issued  a  ft.  Ja.  on  this  judgment, 
and  levied  it  on  the  lot  in  controversy,  and  the  question  arises, 
whether  the  equity  of  the  complainants  is  not  superior  to  his.  If 
there  were  no  evidence  in  the  cause,  calculated  to  shew  that  he  had 
assented  to  the  contract  and  deed  of  trust,  we  still  think,  the  equity 
of  the  complainant  the  superior  equity,  as  a  judgment  creditor  he 
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had  no  specific  lien  on  tbe  property.  Bat  the  creditors  acqaired  a 
specific  Hen  in  virtue  of  the  contract  and  the  delivery  of  possession 
under  it  to  the  trustees.  If  Didier  acquired  a  lien  in  virtue  of  the 
fi.  fa.  and  levy  thereon,  it  was  subsequent  to  the  lien  of  the  com- 
plainants. But  there  exists  other  grounds  upon  which  he  must  be 
postponed  to  the  complainants.  He  has  in  fact  made  himself  a 
party  to  the  deed.  He  has  accepted  a  dividend  with  the  rest  of  the 
creditors;  and  having  done  so,  must  be  considered  as  affirming  the 
deed,  and  the  contract  upon  which  it  was  executed.  A  contrary 
opinion  would  give  him  an  unconscientious  advantage  over  the  other 
creditors;  on  this  branch  of  the  subject  he  might  have  placed  him- 
self in  a  more  favorable  attitude,  had  he  when  seeking  to  enforce  his 
judgment,  offered  to  surrender  the  dividend  acquired  under  the 
deed,  if  in  truth  he  had  never  been  a  party  to  the  contract  or  deed. 

With  regard  to  the  right  of  the  Marine  Bank  to  resist  the  specific 
execution  of  this  contract,  we  remark,  that  the  complainant  dates 
his  equitable  interest  in  the  controverted  lot  from  one  of  two  periods, 
first,  from  the  day  where  possession  was  delivered  to  the  trustees,  or 
secondly,  from  the  date  of  the  deed  of  17th  July,  1829.  If  from  the 
former  period,  the  complainants  have  no  priority,  for  as  they  are 
seeking  to  defeat  the  lien  of  the  Marine  Bank,  the  anuB  lies  on  them 
Q9*y  to  show  that  the  *  judgment  was  posterior  to  the  date  of  the 
^^'  delivery  of  possession.  This  should  be  clearly  shown  to  the 
Court  before  we  could  enjoin  the  execution  on  the  judgment  of 
the  bank.  Now  the  judgment  of  the  bank  is  proven  to  be  on  the 
7th  of  October,  1830,  and  the  date  of  the  delivery  of  possession  is 
uncertain ;  it  is  stated  to  be  about  the  1st  of  October  of  that  year. 
This  is  too  uncertain ;  it  may  have  been  on  any  day  from  the  first  to 
the  eighth  of  October  inclusively,  and  still  be  about  the  first  of 
October.  If  the  equitable  interest  of  the  complainant  existed  co- 
temporaneonsly  with  the  deed  of  July  17th,  still  it  was  a  latent  and 
secret  equity  unknown  to  the  bank,  or  not  proven  to  be  known  to 
them,  until  after  the  rendition  of  the  judgment  in  favor  of  the  bank. 

Objections  have  been  taken  to  the  contract  and  deed,  and  it  is 
alleged,  they  are  both  fraudulent  and  void.  It  becomes  unnecessary 
to  determine  this  question,  because  they  are  valid  in  any  aspect 
against  parties  thereto,  and  Didier,  who  by  his  acceptance  of  divi- 
dends under  the  deed,  has  become  a  party  thereto.  Having  deter- 
mined that  the  Marine  Bank,  having  a  preference,  has  hberty  to 
pursue  her  execution  against  tbe  controverted  property,  there  is 
nothing  in  her  case  which  would  demand  of  us  a  judgment  on  the 
validity  or  invalidity  of  the  contract  or  deed. 

From  what  we  have  said  in  tbe  former  part  of  this  opinion,  it  will 
be  observed,  that  we  consider,  Messrs.  Moale  and  Johnson  as  inte- 
rested in  this  contract,  and  of  course  in  its  enforcement,  and  there- 
fore do  not  consider  there  is  any  objection  on  the  ground  of  parties. 
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We  therefore  think  that  relief  should  be  decreed  to  the  com- 
plainants to  the  extent  of  their  prayer,  except  as  against  S.  S.  Buch- 
anan, who  was  an  infant  at  the  date  of  the  deed  and  contract,  and 
except  as  against  the  Marine  Bank  in  relation  to  which,  the  injunc- 
tion heretofore  issued,  should  be  dissolved,  and  the  said  bank  and 
the  said  S.  S.  Buchanan  should  be  allowed  their  costs  in  the  Court 
of  Chancery  and  in  this  Court. 

Decree  reversed  in  part^  and  cause  remanded. 


•  John  Young  of  Robert  vs.  John  Robinson  and  others.    328 

December,  1840. 

A  devise  of  all  the  money  remaining  in  the  hands  of  my  executors,  after 
payment  of  debts  and  legacies,  ''to  the  surviving  children  of  my  de- 
ceased brothers  J.  &  W.  to  be  equally  divided  among  them,  share  and 
share  alike,''  will  pass  the  residuum  of  the  testator's  money,  to  the  chil- 
dren of  J.  &  W.  who  survived  at  the  death  c>f  the  testator,  in  exclusion 
of  the  descendants  of  such  of  the  children  of  J.  &  W.  as  may  have  died 
during  the  testator's  life- time,  (a) 

The  death  of  one  of  the  children  of  J.  or  W.  during  the  life  of  the  testator, 
did  not  occasion  the  legacy  to  lapse  as  to  his  part,  at  common  law. 

The  Act  of  1810,  ch.  84,  sec.  4,  applied  only  to  cases  where  legacies  would 
have  lapsed  or  failed  to  take  effect,  by  the  death  of  the  legatee,  where 
such  legatee  was  named  in  any  last  will  and  testament. 

The  Act  of  1882,  ch.  295,  was  not  designed  to  change  any  of  the  rules  for 
the  construction  of  wills,  but  simply  to  provide  for  such  cases  of  lega- 
cies and  devises,  as  by  the  rules  of  law  lapsed  or  failed  to  take  effect  by 
the  death  of  the  devisee  or  legatee  in  the  life-time  of  the  testator,  and 
where  not  being  named,  the  devisee  or  legatee  was  mentioned,  described, 
or  in  some  manner  referred  to,  designated,  or  identified  in  the  will. 

Appeai.  from  the  Orphans'  Court  of  Washington  County.  John 
Young  of  Robert  of  the  State  of  North  Carolina,  John  Young  of 
Illinois,  William  Young  of  Kentucky,  and  others,  non-residents,  chil- 
dren and  representatives  of  William  Young,  son  of  William  Young, 
John  Young,  and  others,  children  and  representatives  of  William 
Young,  son  of  John  Young ;  Ulysses  Young,  and  others,  children 
and  representatives  of  Abraham  Matthew  Young,  son  of  John 
Yonng,  by  their  petition  represented,  that  Doctor  Daniel  Young, 
late  of  Washington  County,  Maryland,  departed  this  life  on  the 
23rd  July,  1838,  having  made  and  executed  his  last  will  on  the  10th 
August,  1823,  with  two  codicils  thereto,  the  one  dated  1st  February, 
1837,  the  other  the  9th  June,  1838,  which  hath  been  duly  proved  and 
recorded,  and  a  copy  of  which  is  herewith  exhibited. 

(a)  Cited  in  Bamum  vs.  Bamumy  42  Md.  810. 
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This  will,  after  directing  his  executors  to  sell  all  his  personal  pro|)- 
erty,  except  bis  negroes  and  certain  real  estate,  proceeded  as  fol- 
lows— 

'<  It  is  my  will  and  desire  that  the  amount  of  the  proceeds  of  the 
sale  of  said  real  and  personal  property,  together  with  ♦the 
•''^^  money  I  may  have  at  the  time  of  my  death,  or  that  then  may 
be  due  or  owing  to  me,  either  by  book  debts,  obligations  of  any  kind, 
or  bank  stocks,  or  judgments,  shall  be  disposed  of  by  my  executors 
in  the  following  manner,  viz  : 

Imprimis — I  give  and  bequeath  to  my  niece  Jane  Milligan,  (who 
now  lives  with  me,)  the  sum  of  $1,500,  and  a  certain  household  fur- 
niture, and  a  slave. 

Item — I  give  and  bequeath  to  John  Lind  Young  (now  living 
with  me,)  the  sum  of  t50(),for  the  purpose  of  assisting  his  education. 

Item — I  give  and  bequeath  to  the  managers  of  the  Female  Charity 
School  in  Hagerstown  9100,  to  be  applied  by  them  to  the  education 
of  poor  children. 

Item — I  give  and  bequeath  to  my  nephew  William  Milligan,  the 
sum  of  $500,  or  to  his  heirs,  if  he  should  be  deceased. 

Item — It  is  my  will  and  desire  that  all  my  negroes  shall  be  enti- 
tled to  their  freedom  in  the  course  of  three  months  after  my  decease, 
or  sooner,  at  the  discretion  or  will  of  my  executors. 

And  lastly,  it  is  my  will  and  desire  that  all  the  money  remaining 
in  the  hands  of  my  executors,  ansing  from  the  sales  of  my  real  and 
personal  property,  and  from  the  sale  of  my  bank  stock,  and  from  all 
the  debts,  judgments,  specialties,  book  debts,  that  are  collected,  that 
are  due  my  estate,  after  the  payment  of  the  legacies  before  men- 
tioned by  my  executors,  I  by  these  presents  give  and  bequeath  all 
the  money  remaining  in  the  hands  of  my  executors  to  the  surviving 
children  of  my  deceased  brothers  John  and  William  Young,  to  be 
equally  divided  among  them,  share  and  share  alike." 

The  codicil  of  1st  February,  1837,  gave  specific  legacies  to  John 
Young  Lind,  and  Jane  Milligan,  Isabella  Milligan  and  William  Milli- 
gan, and  to  one  of  his  servants,  of  books,  plate,  money  and  furniture. 

The  codicil  of  the  9tli  June,  1838,  confirmed  and  ratified  the  will 
and  first  codicil,  and  appointed  John  Young  Lind,  co-executor  with 
John  Robinson,  who  had  been  appointed  sole  executor  by  the  origi- 
nal will. 

•  The  petition  further  alleged  that  there  were  other  children 
330  Qf  John  and  William  Young,  who  died  before  the  date  of  the 
said  will.  But  your  petitioners  are  advised  and  do  insist  that  accord- 
ing to  the  true  construction  of  the  said  will  and  codicils,  and  by  the 
law  and  statutes  of  Maryland,  your  petitioners  are  entitled  to  be 
admitted  to  a  distribution  of  the  said  fund,  as  children  and  repre- 
sentatives of  their  deceased  parent ;  that  your  petitioners,  children 
of  William  Young  of  William,  and  also  the  children  of  Mary  Young, 
a  daughter  of  said  John  Young,  (brother  of  the  said  testator)  which 
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said  Mary  intermarried  witb  the  said  William  Youd^,  (of  William,) 
and  also  departed  this  life  subsequent  to  the  date  of  said  will,  and 
before  the  death  of  the  testator,  in  whose  right  the  said  petitioners 
ako  claim  a  distribution.  And  further,  that  the  said  William  Young 
(of  William)  had  two  other  children,  Robert  and  James,  who  died 
before  their  said  father  William  Young,  each  leaving  widows  and 
children,  namely,  Franklin,  Mary,  William,  George,  Nancy  and 
Edward,  children  of  the  said  Bobert,  and  William  and  Caroline 
and  Bichard,  children  of  the  said  James.  To  the  end  therefore, 
that  your  petitioners  may  be  admitted  to  a  distribution  of  th^  said 
residuary  fund,  your  petitioners  pray  that  a  citation  may  issue  to 
the  said  John  Bobinson  and  John  Y.  Lind,  executors  as  aforesaid, 
and  the  said  James  Cavan  and  others,  commanding  them,  &c. 

The  answer  of  the  executors  and  James  Cavan  and  others,  alleged, 
that  they  believe  said  petitioners  are  the  grand-children  of  John 
Toung  and  William  Young,  the  deceased  brothers  of  the  said  testator, 
mentioned  in  the  clause  of  his  will  quoted  in  said  petition,  and  the  chil- 
dren of  the  persons  named  in  said  petition,  who  as  these  executors 
have  been  informed  and  believe  departed  this  life  subsequently  to  the 
date  of  said  will,  but  before  the  death  of  the  said  testator.    They 
admit  all  the  other  facts  stated  in  said  i^etition,  and  state  that 
they  have  a  large  amount  of  money,  to  wit,  the  sum  of  $17,000,. 
belonging  to  said  deceased  estate,  which  they  are  ready  and  anxious 
to  account  for  and  distribute  according  to  the  directions,  and  true 
construction  of  said  will,  and  the  laws  and  statutes  of  Maryland^ 
*  that  they  have  been  advised  that  the  only  true  distributees   qq^ 
of  the  funds  now  and  hereafter  to  be  in  hand,  and  bequeathed  «'«'* 
by  said  clause,  are  the  children  of  said  John  and  William  Young, 
mentioned  in  said  clause,  who  survived  the  said  testator,  and  who 
are  named  in  said  petition,  but  their  executors  have  no  interest  in 
this  matter  beyond  a  faithful  performance  of  the  trust  reposed  in 
them,  and  are  desirous  for  their  own  security  and  protection,  to 
have  for  the  distribution  and  payments  they  shall  make,  the  sanc- 
tion of  this  Court,  and  such  other  Court  or  Courts  to  which  the  par- 
ties interested  in  the  fund  may  see  proper  to  resort  for  the  final 
settlement  of  the  principal  question  in  controversy. 

And  the  said  James  Cavan  and  others,  in  answer  to  said  petition, 
also  admit  what  is  stated  in  said  petition  with  regard  to  the  devise 
or  bequest  of  said  Samuel  Young,  late  of  Washington  County,  and 
State  of  Maryland,  deceased,  and  as  to  the  names,  members  and  rela- 
tionship of  said  petitioner,  and  the  deaths  of  their  parents ;  but  would 
for  greater  particularity  state,  that  William  Young  of  William,  and 
William  Young  of  John,  parents  of  a  part  of  your  i)etitioners,  both 
leparted  this  life  within  the  interval  between  the  date  and  execution 
yf  the  last  of  the  codicils  to  said  will  nnd  the  death  of  the  testator; 
the  parents  of  the  remaining  petitioners  having  died  at  periods  be- 
tween the  date  and  execution  of  the  will  and  date  of  the  first  codicil 


224  YOUNG  vs.  ROBINSON  ET  AL.— 11  G.  &  J. 

thereto.  But  while  these  respondents  thus  admit  the  facts  stated 
in  said  petition,  they  deny  that  the  petitioners  have  any  right  to,  or 
ought  to  be  admitted  to  any  distribution  of  the  funds  bequeathed  by 
said  clause  of  said  will  and  codicil,  and  that  these  respondents  are 
the  only  true  legatees,  they  being  the  only  surviving  children  of  John 
Young  and  William  Young,  brothers  of  said  testator,  at  the  time  of 
said  testator's  death,  which  occurred  on  the  23d  July,  1838,  &c. 

On  the  2d  December,  1840,  the  Orphans'  Court  [Kellbs,  Hezle- 
TINE,  and  Webeb,  Justices,]  ordered,  that  the  said  executors  proceed 
to  state  an  account  of  the  sum  in  their  hands,  and  that  the  register 
distribute  the  same  equally  among  the  said  five  respondents,  to  wit, 
QQA  ^^'J  ^^^  ^"  ^^^  judgment  of  this  Court,  •  are  entitled  to  said 
99Z  imjjj  ijj  ^y^q  above  proceedings  mentioned,  to  the  exclusion  of 
all  and  every  of  said  petitioners. 

The  petitioners  appealed  to  this  Court. 

The  cause  was  argued  before  Stephen,  Abgheb,  and  Chambkbs, 
JJ. 

The  Acts  of  1810,  ch.  34,  sec.  4,  and  of  1832,  ch.  295,  wei-e  the 
foundation  of  the  appellants'  claim.  The  Act  of  181(K  ch.  34,  sec.  4, 
provides,  ^^  that  from  and  after  the  passage  of  this  Act,  no  devise, 
legacy  or  bequest,  shall  lapse  or  fail  of  taking  effect  by  reason  of  the 
death  of  any  devisee  or  legatee  named  in  any  last  will  or  testament 
or  any  codicil  thereto,  in  the  lifetime  of  the  testator,  but  every  such 
<levise,  legacy  or  bequest,  shall  have  the  same  effect  and  operation 
in  law  to  transfer  the  right,  estate  and  interest,  in  the  property  men- 
tioned in  such  devise  or  bequest,  as  if  such  devisee  or  legatee  had 
survived  the  testator." 

The  Act  of  1832,  ch.  295,  is  as  follows:  A  supplement  to  the  Act 
passed  at  December  Session  of  the  year  1810,  ch.  34,  relating  to  de- 
vises and  legacies. 

Whereas,  doubts  are  entertained  as  to  the  proper  construction  of 
the  fourth  section  of  the  Act  to  which  this  is  a  supplement,  and 
whether  the  devisees  or  legatees  whose  death  is  provided  for  by  the 
said  section,  must  be  devisees  or  legatees  actually  and  specially 
named  in  the  last  will  and  testament  or  codicil — therefore.  Be  it  en- 
acted by  the  Oeueral  Assembly  of  Maryland,  That  all  devisees  or 
legatees  shall  be  deemed  and  taken  to  be  within  the  provisions  and 
true  intent  and  meaning  of  said  fourth  section  of  said  Act,  who  are 
or  shall  be,  either  actually  and  specially  named  as  devisees  or  lega- 
tees, or  who  are  or  shall  be  mentioned,  described,  or  in  any  manner 
referred  to,  or  designated,  or  identified  as  devisees  or  legatees  in  and 
by  any  last  will  and  testament  or  codicil. 

Price,  for  the  appellantvS,  cited :  Purd.  Dig.  410 ;  8  Serg.  and  Ratcle^ 
71;  Brev.  Dig.  336;  1  Va.  Rev.  Co.  376;  MassachusetU  Rev.  Stat.  4l9j 
pi  24;  Ward  on  Leg.  163,  123. 
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Wekely  lor  the  appellees,  cited :  2  Bro.  C.  C.  668 ;  2  Cox  C.  190 ;  4 
H.  dt,  J.  539 ;  Pres,  on  Leg.  190 ;  4  Paige  C.  jB.  47 ;  3  Swan.  339 ;  4 
i2i««.  573 ;  4  Mer.  199 ;  3  B.  C.  C.  404, no.  a;l  Rop.  Leg.  69,  72,  331, 
333;  3  Ves.  &  Bea.  69;  Vernon^  106;  1  Udw.  Rep.  354:  *  7  O.  ^  . 
*  J.  63 ;  Dvrarris  on  Stat.  680,  681,  730.  ^'*'* 

W.  Schley,  for  the  api)ellee8.  The  words  surviving  childeD,  as  a 
rale  of  constraction,  import  those  who  answer  the  desmption  at 
the  time  of  the  distribution  of  the  estate,  or  at  all  events,  at  the  time 
of  the  testator's  death.  If  this  be  so,  the  meaning  of  the  testator  is 
clear.  The  event  gives  the  rule.  It  is  a  voice  from  the  grave. 
When  he  gives  to  A,  the  intent  is  clear.  When  he  gives  to  a  class, 
the  general  rule  applies,  that  he  does  not  mean  to  give  but  to  those 
who  survive  him.  The  English  law  is  clear.  It  is  said  the  Act  of 
1810  controls  the  will.  Then  these  petitioners  claim  under  the  Acts, 
and  not  under  the  will.  We  say  he  can  claim  under  neither  the  Act 
of  1810  nor  1832.  Those  Acts  are  not  rules  of  construction,  they  are 
rules  regulating  the  effect  of  a  will.  A  grant  to  a  dead  man  by  a 
will  is  ineffective,  if  dead  at  date  of  the  will,  but  if  he  dies  after  the 
date,  then  the  Act  applies  to  him.  Here  we  are  upon  the  construc- 
tion of  the  Acts ;  if  no  lapsed  legacy,  the  Acts  do  not  apply.  The 
object  of  the  law  was  to  prevent  lapse.  7  0.  dt  J.QS'jd  0.  db  J.  195. 
The  testator  must  be  presumed  to  have  known  the  law.  Then  he 
knew  he  need  not  exclude  the  children  then  dead.  There  is  no  rep- 
resentation among  collaterals  beyond  brothers'  and  sisters'  children. 
The  living  children  of  brothers  and  sisters,  are  alone  entitled  to  distri- 
bution. IH.&O.  474.  The  testator  did  not  provide  for  the  children 
of  the  deceased  children  of  his  brother;  where  a  class  is  described, 
the  word  surviving  refers  to  the  death  of  the  testator,  and  not  to  the 
date  of  the  will.  8  Barn.  &  Crea.  231 ;  15  E.  C.  L.  Rep.  206 ;  13  Uast, 
534,  35 ;  4  ir.  cfe  J.  539. 

Abgheb,  J.,  delivered  the  opinion  of  the  Court.  It  has  been  con- 
ceded, that  anterior  to  our  Acts  of  Assembly  •  of  1810  and  . 
1832,  the  devise  in  this  case  would  pass  the  residuum  of  the  «'^* 
estate,  to  the  children  of  John  and  William,  who  survived  at  the 
death  of  the  testator,  in  exclusion  of  the  descendants  of  such  of  the 
children  of  John  and  William,  as  may  have  died  during  the  life-time 
of  the  testator.  It  is  presumed,  that  those  persons  of  the  described 
class,  who  survived  the  testator,  were  the  only  objects  of  his  bounty, 
so  that  if  an  individual,  answering  the  description  of  the  bequest, 
who,  if  living  at  the  death  of  the  testator,  would  have  been  entitled 
to  participate  in  the  bequest,  happen  to  die  before  him,  that  event, 
from  the  above  presura[)tion,  will  not  occasion  a  lapse  of  any  part 
of  the  fund.  1  Rop:  333.  The  case  therefore  presented,  is  not  the 
case  of  a  lapsed  legacy ;  or  the  failure  of  a  legacy  to  take  effect  by 
the  death  of  a  legatee ;  there  being  persons  at  the  death  of  the  tes- 

15  11  Gr.  &  J. 
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tator,  answering  the  description,  who  by  the  established  roles  by 
law,  are  the  objects  of  the  testator's  boanty. 

It  is  said  however,  that  the  Acts  of  1810,  ch.  34,  and  1832,  ch.  295, 
operate  upon  this  case,  and  will  enable  the  descendants  of  the  chil- 
dren of  John  and  William,  who  died  before  the  testator,  to  come  in 
for  the  share  their  fathers  would  have  been  entitled  to,  had  they 
lived. 

The  Act  of  1810,  ch.  34,  sec.  4,  applied  solely  to  the  cases  where 
legacies  would  have  lapsed,  or  failed  to  take  effect  by  the  death  of 
the  legatee,  where  such  legatee  was  named  in  any  last  will  or  testa- 
ment. The  recital  of  the  supplement  of  1832,  shows  that  doubts 
were  entertained  whether  the  Act  extended  to  any  case  of  legatees, 
unless  they  were  specially  named,  and  to  remove  the  doubts,  it 
enacted  that  all  devisees  and  legatees  shall  be  within  the  meaning 
of  the  Act  of  1810,  who  are,  or  shall  be  either  actually  and  specially 
named  as  legatees  or  devisees,  or,  who  are,  or  shall  be  mentioned, 
described,  or  in  any  manner  referred  to,  or  designated,  or  identified, 
as  devisees  or  legatees,  in  and  by  any  last  will  and  testament. 

It  is  supposed,  that  this  latter  Act  makes  the  case  before  the  Court, 
as  there  are  legatees  described  in  the  will,  who  died  before  the  tes- 
tator.  But  we  apprehend  it  was  not  the  design  •  of  the  Leg- 
^^  ^  islature  to  change  or  alter  any  of  the  existing  rules  in  the  con- 
struction of  wills,  but  simply  to  provide  for  such  cases  of  legacies 
and  devises,  as  by  the  rules  of  law  lapsed,  or  failed  to  take  effect, 
by  the  death  of  the  devisee  or  legatee  in  the  life-time  of  the  testator. 
Such  a  construction  by  no  means  renders  the  Act  of  1832,  ch.  295 
inoperative,  but  leaves  a  class  of  cases  i'or  it  to  operate  upon ;  as 
where  the  legatee  is  not  named,  but  only  described  or  referred  to,  as 
was  the  case  of  Cmtledon  dt  Turner^  3  Atkins^  257,  referred  to  in 
Ward  on  Legacies^  90. 

The  case  before  the  Court,  it  is  true,  is  one  in  which  the  legatees 
are  not  named,  but  described ;  but  still  the  legacies  are  not  of  that 
class,  intended  to  be  provided  for  by  the  Acts.  They  are  not  lapsed 
legacies  which  fail  to  take  effect,  and  are  merged  in  the  estate,  but 
which  pass  to  the  persons  answering  the  description  in  the  will,  at 
the  death  of  the  testator.  Decree  affirmed. 


Buchanan  and  others  vs.  Tobeanck,  Lobman  and  others. — De- 
cember, 1840.   . 

To  warrant  a  Court  of  Chancery  in  entering  a  judgment,  obtained  on  a 
bond  given  for  the  whole  purchase  money  of  real  property,  sold  and 
delivered  to  the  complainant,  satisfied,  or  perpetually  enjoining  the 
same,  it  must  vacate  the  sale  upon  which  the  bond  was  g^ven. 

To  vacate  a  sale  of  real  property,  the  purchaser,  or  in  case  of  his  death,  his 
heirs,  ought  regularly  to  be  parties  to  the  cause. 
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Where  proceedings  in  another  State,  by  an  inhabitant  of  this,  are  complained 
of,  and  a  party  injured  seeks  to  enjoin  such  proceedings,  it  is  his  duty  to 
exhibit  them,  to  enable  the  Court  to  act  advisedly  on  the  subject. 

Where  want  of  allegations  in  the  pleadings,  or  exhibits,  or  parties,  prevent 
this  Court  from  determining  upon  the  merits  of  the  complainant  mani- 
festly intended  to  be  submitted,  and  in  relation  to  which  relief  was 
expressly  prayed,  it  is  its  duty  under  the  Act  of  1832,  to  remand  the 
cause  for  such  further  proceedings,  as  its  nature  may  require,  (a) 

Appeal  from  the  Court  of  Chancer^'.  On  the  28tb  October,  1836, 
James  A.  Bachanan,  Esther  S.  *  BuchaDan  and  Samnel  Smith 
Buchanan,  filed  their  bill,  alleging,  that  Eliza  S.  Buchanan  «'*3 
purchased  of  a  certain  George  Torrance,  one  undivided  fifth  part  of 
the  Warren  Factory,  lands,  &c.,  for  the  sum  of  (60,000,  and  in  order 
to  secure  the  payment  of  such  sum,  executed  and  delivered  to  said 
Torrance  a  bond,  with  James  A.  Buchanan,  Esther  S.  Buchanan  and 
others  as  securities,  and  the  said  Torrance,  at  the  same  time  gave 
the  said  Eliza  S.  Buchanan,  a  bond  of  conveyance  for  the  said  prop- 
erty :  that  said  Torrance  recovered  a  judgment  on  the  said  bond  of 
Eliza  S.  Buchanan,  which  was  assigned  by  said  Torrance,  to  and  for 
the  use  of  William  Lorman,  Alexander  Lorm an  and  William  Fulford, 
all  of  whom  at  the  time  of  such  assignment,  well  knew  the  consid- 
eration of  such  bond,  and  the  origin  thereof.  The  bill  further  al- 
leged, that  at  the  time  when  Torrance  contracted  to  sell,  &c.,  to  said 
Eliza  S.  Buchanan,  he  had  executed  to  said  Fulford,  a  mortgage  to 
secure  him  a  large  sum  of  money,  which  mortgage  was  afterwards 
assigned  to  William  and  Alexander  Lorman,  and  a  further  mortgage 
executed  by  Torrance  to  Lorman ;  that  the  cotton  mill  of  said  fac- 
tory being  burnt  down,  said  W.  and  A.  Lorman  received  the  insu- 
rance money  due  said  Torrance ;  that  afterwards  said  W.  and  A. 
Lorman,  filed  their  bill  of  complaint  in  Baltimore  County  Court, 
against  said  Torrance,  to  procure  a  sale  of  said  mortgaged  premises, 
and  such  proceedings  were  had  thereupon,  that  tbe  whole  of  said 
premises  were  sold,  and  the  whole  right,  title  and  interest  of  tbe  said 
William  and  Alexander  Lorman,  and  George  Torrance,  sold  and  con- 
veyed to  the  purchaser  thereof;  that  the  whole  consideration  money 
for  which  said  bond  was  given,  has  totally  failed ;  that  the  said  Tor- 
rance and  Lorman  have  divested  themselves  entirely  of  every  ves- 
tige of  title  to  said  property,  which  was  tbe  consideration  of  said 
bond ;  that  Torrance  and  Lormans  issued  an  execution  on  their  judg- 
ment against  James  A.  Buchanan,  and  compelled  him  to  apply  for 
relief  under  the  insolvent  laws,  and  that  S.  S.  Buchanan  is  his  trus- 
tee, and  has  bonded  as  such.  The  bill  further  alleged,  that  Torrance, 
Lorman  and  Fulford,  have,  for  the  purpose  of  further  enforcing  their 


(a)  Cited  in  Martmry  vs.  Stonestreet,  1  Md.  152;  Campbdl  vs.  Lowe,  9  Md. 
507.    See  Bev.  Code,  Art.  71,  sec.  51. 
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.^  •judgment,  filed  their  bill  in  the  Circait  Saperior  Court  of 
^^^  Lnw  and  Chancery  of  the  State  of  Virginia,  for  the  twentieth 
circuit,  and  have  obtained  a  decree  therein  for  the  sale  of  a  quan- 
tity of  land,  asserted  to  be  the  property  of  the  said  James  A.  Buch- 
anan ;  that  it  is  the  intention  of  the  said  Lorman  and  Torrance,  to 
sell  said  property  under  and  by  virtue  of  the  aforesaid  decree,  to  the 
great  prejudice  of  these  complainants,  and  against  the  rules  and 
principles  of  equity.  Prayer  for  an  injunction — that  the  judgments 
at  law  be  entered  satisfied,  and  for  general  relief.  And  subpcena 
against  Lormans  and  Torrance. 

With  this  bill  was  exhibited  as  a  part  thereof,  No.  1.  The  bond 
of  Elizabeth  S.  Buchanan,  J.  A.  Buchanan,  W.  B.  Buchanan,  Esther 
S.  Buchanan  and  R.  S.  Buchanan,  to  Oeorge  Torrance,  dated  16th 
April,  1829,  in  the  penalty  of  $120,000,  conditioned  to  pay  on  or  be- 
fore the  16th  day  of  April,  1839,  (60,000,  and  legal  interest  thereon 
in  the  meantime,  quarter  yearly  on,  &c. 

Exhibit  No.  2,  was  a  transcript  of  the  record  of  a  judgment  on  the 
above  bond,  George  Torrance,  use  of  William  Fulford,  William  Lor- 
man and  Alexander  Lorman  against  J.  A.  Buchanan,  William  B. 
Buchanan,  Esther  S.  Buchanan  and  Robert  8.  Buchanan,  surviving 
obligees  of  Eliza  S.  Buchanan,  rendered  on  the  12th  December,  1832, 
with  a  ea.  8a»  returned  cepi — J.  A.  B.,  W.  B.  and  R.  S.  B.,  released 
by  the  insolvent  laws,  non  sunt  the  others. 

Exhibit  No.  3,  was  a  mortgage  from  George  Torrance  to  William 
Fulford,  of  13th  August,  1830,  of  his  undivided  one-flah  of  the 
Warren  Factory.  Subject  to  the  operation  of  his  bond  of  convey- 
ance to  E.  S.  Buchanan. 

Exhibit  No.  4,  was  the  assignment  by  William  Fulford,  of  his 
mortgage  to  William  and  Alexander  Lorman,  dated  7th  May,  1834. 

Exhibit  No.  5,  was  a  mortgage  from  George  Torrance  to  William 
and  Alexander  Lorman,  of  30th  November,  1831. 

Exhibit  No.  6,  was  a  transcript  of  the  proceedings  in  equity  of 

William  and  Alexander  Lorman,  against  George  Torrance,  to  fore- 

close  a  mortgage  of  21st  August,  1829,  to  William  *  Fulford, 

^^^  assigned  to  complainants,  and  the  other  mortgages  under 

which  the  Warren  Factory  was  sold  and  transferred. 

Exhibit  No.  7,  was  the  deed  from  the  trustee  under  the  decree  of 
the  Factory,  and  No.  8,  the  proceedings  of  James  A.  Buchanan,  before 
the  Commissioners  of  Insolvent  Debtors. 

The  answer  of  William  Lorman,  Alexander  Lorman  and  George 
Torrance,  admitting  the  facts  of  the  bill,  and  that  they  claimed 
under  mortgages  of  21st  August,  1829, 13th  August,  1830,  and  30th 
November,  1831;  and  that  they  were  proceeding  in  Virginia  as 
stated,  to  recover  the  balance  due  on  the  judgment  of  12th  of 
December,  1832. 

A  commission  was  issued  by  the  complainants,  but  no  proof  was 
taken  under  it. 
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At  December  Term,  1837,  the  bill  was  dismissed  by  the  GliaDcellor 
[Bland,]  aTi<l  the  complainants  appealed. 

The  cause  was  argued  before  Stephen,  Aboheb,  Dorset,  Cham- 
bers, and  Spenge,  JJ. 

Richardson  and  R.  Johman,  for  the  appellants.  David  Stewart^ 
for  the  appellees. 

Dorset,  J.  delivered  the  opinion  of  the  Court.  The  case  now 
before  the  Court,  is  emphatically  one  which  it  was  designed  to  em- 
brace under  the  6th  section  of  the  Act  of  1832,  chap.  302.  Neither 
the  reversal,  nor  affirmance  of  the  Chancellor's  decree,  will  determine 
the  merits  of  the  cause;  and  the  purposes  of  justice  will  be  advanced 
by  remanding  the  case  to  the  Court  of  Chancery,  and  giving  the  paries 
an  opportunity  of  amending  the  bill,  answers,  and  other  proceedings 
in  the  cause,  making  new  parties  thereto,  Uling  the  proper  exhibits 
and  taking  siich  testimony  as  the  nature  of  the  case  may  require. 
The  complainants  have  filed  their  bill,  praying  amongst  other  things, 
that  a  judgment  obtained  against  them  as  securities  of  Eliza  S.  Buch- 
anan, on  bond  given  to  Greorge  Torrance,'  for  the  purchase  money  of 
one-fifth  part  of  the  Warren  Factory,  &c.,  sold  by  the  latter  to  the 
former,  *  might  be  entered  satisfied,  on  the  ground,  that  the  q^^ 
said  one-fifth  having  been  sold  and  conveyed  under  Jncum-  «''*" 
brances  created  by  Torrance,  the  entire  consideration  for  the  said 
bond  and  judgment  had  failed.  To  warrant  the  Court  of  Chancery 
in  entering  the  judgment  satisfied,  or  perpetually  enjoining  the  same, 
it  must  vacate  the  sale  made  by  Torrance  to  Eliza  S.  Buchanan.  In 
the  case  now  before  the  Court,  this  could  not  have  been  done,  as 
neither  Eliza  8.  Buchanan,  nor  her  heirs,  if  she  were  dead,  were 
made  parties  by  the  bill,  either,  as  complainants  or  defendants. 
Over  the  rights  therefore,  by  her  acquired  under  the  purchase,  the 
Chancellor  had  no  power  to  adjudicate;  and  consequently  could  not 
grant  the  relief  sought,  either  as  to  the  entry  of  satisfaction  of  the 
judgment,  or  perpetually  enjoining  it.  Nor  could  the  Chancery  Court 
decree  upon  the  merits  of  the  application,  as  respects  the  proceed- 
ings in  the  Court  of  Virginia,  against  the  lands  of  James  A.  Buch- 
anan, as  the  complainants'  exhibit,  in  relation  thereto,  had  never 
been  filed ;  which  exhibit  was  necessary  to  furnish  the  Court  with 
the  dates  and  character  of  these  proceedings,  without  the  knowledge 
of  which,  it  was  impossible  for  the  Court  to  act  advisedly  on  the 
subject.  The  complainants'  exhibit  of  the  first  mortgage  from  Tor- 
rance to  William  Fulford,  has  never  been  filed. 

For  the  reasons  and  purposes  assigned,  this  Court  will  sign  an 
order  remanding  this  cjise  to  the  Court  of  Chancery. 

Cause  remanded. 
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ROBEBT  PoETEB  and  others  vs.  Mary  Askew. — December,  1840. 

On  the  15th  April,  1889,  the  CouDty  Court  passed  an  order,  confirming  the 
account  of  the  auditor,  distributing  the  proceeds  of  land,  from  which 
the  parties  interested  took  an  appeal.  The  original  decree  was  for  a 
sale,  from  which  no  appeal  had  been  taken;  it  was  passed  on  the  15th 
May,  1885.  The  Court  of  Appeals  refused  to  examine  into  the  validity 
of  the  original  decree,  (a) 

The  Act  of  1820,  ch.  191,  sec.  4,  declares  that  there  shall  be  no  representation 
among  collaterals,  after  brothers^  and  sisters^  children.    The  judicial 

Q^iy    *  interpretation  given  to  that  language,  which  is  borrowed   from 

•''*  •    the  Statute  of  Distributions  of  22  Car.  2,  ch.  10,  is,  that  brothers' 

•  and  sisters^  children,  mean  the  children  of  the  brothers  and  sisters  of 

the  intestate,  and  that  there  shall  be  no  representation  among  collaterals 

after  the  children  of  the  brothers  and  sisters  of  the  intestate,  who  died 

seized. 

L.  died  seized,  intestate  and  without  issue;  she  left  A.  an  aunt,  and  children 
of  uncles  and  aunts.  Held,  that  under  the  Act  of  1820,  ch.  191,  sec.  4. 
A.  was  entitled  to  the  whole  estate.  {b\ 

• 

Appeal  from  the  equity  side  of  Baltimore  Coimty  Court.  On  the 
26th  November,  1834,  Mary  Askew,  Bobert  Porter  and  others,  filed 
their  bill  alleging,  that  Elizabeth  Long  of  Baltimore  Count3%  was  in 
her  life-time  seized  and  possessed  of  a  certain  tract  of  land  in  said 
county,  assigned  to  her  as  the  only  daughter  and  legal  representa- 
tive of  a  certain  Elizabeth  Long,  one  of  the  sisters  of  John  Mercer 
Porter,  whose  land  was  ])artitioned,  &c.;  that  the  said  E.  L.  died  so 
seized  and  possessed  in  November,  1834, intestate  and  without  issue; 
that  said  Elizabeth  Long,  also,  died  seized  of  other  land,  which 
descended  to  her,  on  the  part  of  her  father,  John  Loog,  and  which 
complainants  are  advised,  vests  in  her,  the  said  Elizabeth's  lieirK,  of 
the  blood  of  her  father ;  that  her  other  real  estate  will  descend  to 
and  vest  in  her  heirs,  on  the  part  of  her  mother,  who  was  one  of 
the  sisters  of  John  Mercer  Porter ;  that  said  J.  M.  P.  left  as  his 
heirsat law,  E.  Long,  the  present  intestate,  she  being  the  daughter 


(a)  Approved  in  Vickers  vs.  Tracey,  22  Md.  199.  Distinguished  in  Phelps 
vs.  Stewart,  17  Md.  242;  Bull  vs.  Pyle,  41  Md.  422  . 

(6)  Affirmed  in  Elwood  vs.  Lannon.  27  Md.  210;  McComas  vs.  Amos,  29  Md. 
139.  Cited  in  Roser  vs.  Slade.  3  Md.  Ch.  93:  Levering  vs.  Levering,  Ibid^  874. 
See  Rev.  Code,  Art.  47,  sec.  27.  In  McComas  vs.  Am^s,  where  an  intestate 
died,  unmarried  and  without  issue,  seized  of  an  estate  acquired  by  pur- 
chase, and  left  no  brother  or  sister  living  at  his  death,  but  left  surviving  him 
a  large  number  of  collateral  relations,  the  children  and  grand-children  of 
his  deceased  brothers  and  sisters  of  the  whole  blood,  it  was  held,  1st.  That 
the  grand  nephews  and  grand  nieces  of  the  intestate,  whose  parents  died  in 
his  life-time,  are  not  entitled  to  share  in  the  proceeds  of  the  sale  of  his  real 
estate.  2nd.  That  the  nephews  and  nieces  of  the  intestate  took  per  stirpes 
and  not  per  capita. 
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of  a  deceased  sister;  Mary  Askew  one  of  present  complainants, 
another  sister;  Jesse;  Benjamin;  Robert;  and  Peregrine  Porter, 
brothers,  and  Rebecca  Porter  a  sister.  That  Robert  is  dead,  since 
the  death  of  J.  M.  P..  leaving  complainants,  Robert  and  Benjamin 
bis  heirs-at-law ;  that  the  bill  then  proceeded  to  show  the  death  of 
all  the  other  brothers  and  sisters  of  J.  M.  P.,  except  Mary  Askew 
the  complainant,  and  the  issne  by  them  respectively  left,  and  to  show 
who  are  the  heirs-at-law  of  the  said  E.  L.  on  the  part  of,  and  of  the 
blood  of  the  mother,  who  are  entitled  to  the  two  lots  which  descended 
from  her — first,  Mary  Askew  in  her  own  right,  as  aant  of  the  intes- 
tate, E.  L.,  Robert  Porter  of  Robert,  and  Benjamin  Porter  of  Robert, 
&c.,  in  right  of  and  by  representation  from  their  deceased  father 
Bobert,  an  uncle  of  the  said  Elizabeth  *Long  the  intestate;  q^^ 
also  the  children  of  Jesse  Porter,  another  uncle  of  Elizabeth  ^^^ 
Long ;  and  also  the  children  of  an  aunt  of  said  E.  L.,  &c.  The  bill 
then  alleged,  that  owing  to  the  particular  situation  of  the  said  two 
lots  or  parcels  of  ground,  and  the  number  of  heirs  that  have  an  inte- 
rest in  the  same,  it  is  impossible  to  make  a  division  or  partition  of 
the  same  without  a  most  serious  loss  and  injury ;  that  the  inprove- 
ments  on  said  pieces  of  property  are  in  a  most  ruinous  condition, 
and  that  a  sale  of  the  same  would  be  much  to  the  interest  and 
advantage  of  the  parties,  but  that  owing  to  the  number  of  said 
heirs,  and  their  various  interests,  no  sale  can  be  agreed  upon 
among  them.  Prayers  for  subpcenas  for  a  sale  of  the  said  two  lots, 
and  the  proceeds  to  be  brought  into  this  Court,  to  be  distributed 
among  the  said  heirs,  according  to  their  respective  rights  and  inte- 
rests, and  for  further  relief. 

The  defendants  answered  the  bill,  admitting  the  facts — a  commis- 
sion was  issued  to  divide  the  land.  The  commissioners  reported, 
that  it  was  incapable  of  division,  and  Baltimore  County  Court,  on 
the  15th  May,  1835,  decreed  a  sale,  with  directions  to  bring  the 
proceeds  into  Court  to  be  distributed  under  the  directions  of  the 
Court.  The  trustee  proceeded  to  a  sale,  which  was  finally  ratified 
on  the  7th  October,  1835. 

The  cause  was  referred  to  the  auditor,  who  under  the  instructions 
of  the  complainant's  (Mary  Askew's)  solicitor,  stated  one  account 
allowing  her  the  whole  proceeds  of  the  land — the  second  account, 
allowed  her  one-fifth,  and  distributed  the  remaining  four- fifths  among 
the  other  parties  in  the  cause. 

On  the  18th  March,  1837,  Mary  Askew  petitioned  the  County 
Court,  alleging,  that  since  the  decree  in  this  cause  she  had  been 
advised,  that  she  was  the  sole  heir  of  Elizabeth  Long,  she  being  an 
aunt  of  the  deceased,  and  the  other  parties  named  in  the  bill  being 
cousins,  and  the  Act  of  Descents  having  this  clause,  viz:  <<  there 
shall  be  no  representation  among  collaterals  after  brothers'  and  sisters' 
children."  Prayer  that  the  first  account  may  be  confirmed,  and  the 
proceeds  ordered  to  be  paid  to  petitioner. 
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On  the  15th  April,  1839,  the  County  Court  [Abches,  C.  J., 
^^  ®  •  M AGBUBEB  and  Pub viANCE,  A.  J.,]  confirmed  account  No. 
1,  and  distributed  the  proceeds  accordingly ;  from  which  order  and 
distribution  the  other  parties  appealed  to  this  Court. 

The  cause  was  argued  before  Stephen,  Dobset,  and  Spenge,  JJ. 
S.  Johnson^  for  the  appellants.    J.  V.  L.  McMahotij  for  the  afv 
pellee. 

Spence,  J.  delivered  the  opinion  of  the  Court.  In  this  cause  a 
decree  was  passed  by  the  County  Court  of  Baltimore  County,  for  the 
sale  of  the  real  estate  of  a  certain  Elizabeth  Long,  who  died  intes- 
tate, seized  of  real  estate,  for  the  purpose  of  making  distribution  of 
the  same  among  her  heirs-at-law.  After  the  ratification  of  the  sale, 
made  by  the  trustee,  Mary  Askew,  the  appellee  filed  her  petition  to 
the  Court,  alleging,  that  she  was  in  law  entitled  to  the  whole  fand 
arising  from  said  sale.  The  cause  was  referred  to  the  auditor,  who 
stated  two  accounts;  in  one  of  which  he  awarded  the  whole  fond, 
after  deducting  costs  and  charges,  to  Mary  Askew,  the  ap])ellee.  In 
the  second  account,  he  allowed  to  Mary  Askew,  one-fifth  part,  and 
distributed  the  other  four-fifths,  among  the  children  and  heirs  of  Jesae 
Porter,  Robert  Porter,  Rebecca  Stone  and  Wesley  Porter.  Bal- 
timore County  Court  confirmed  the  auditor's  statement  atid  account 
No.  1,  which  awarded  the  whole  fund  to  Mary  Askew,  and  ordered 
the  proceeds  to  be  applied  accordingly,  and  overruled  account  No.  2. 
From  this  order  of  the  Court,  confirming  the  auditor's  account,  No. 
1,  and  overruling  account  No.  2,  this  appeal  is  taken. 

The  first  question  to  be  decided  in  this  cause  is,  who  of  these 
claimants  are  in  law  entitled  to  this  fund,  thus  made  by  the  sale  of 
the  real  estate  of  Elizabeth  Long!  This  question  arises  under,  and 
must  be  determined  by,  the  provisions  of  the  Act  of  Assembly, 
passed  December,  1820,  ch.  191,  entitled  ^^an  Act  to  amend  and  re- 
duce into  one  system  the  Laws  to  Direct  Descents." 

The  bill  states  that  Elizabeth  Long  at  her  death,  left  as  her  heirs- 

at-law,  Mary  Askew,  an  aunt,  and  Robert  Porter  and  *  others, 

^^^  children  of  uncles,  and  an  aunt  of  Elizabeth  Long,  her  heirs- 

at-law  on  the  part  of  the  mother  of  the  said  Elizabeth,  and  that  the 

estate  descended  to  said  Elizabeth  on  the  part  of  her  mother. 

The  question  then  is,  does  the  aunt  of  the  intestate,  under  the  Act 
of  1820,  ch.  191,  take  the  whole  real  estate,  to  the  exclusion  of  the 
children  of  uncles  and  aunts  of  the  intestate,  or  do  they  come  in  by 
representation,  and  participate  with  the  aunt  in  the  fund  Y 

The  fourth  section  of  the  Act  of  1820,  ch.  191,  contains  this  restric- 
tion, ^'provided  that  there  be  no  representation  admitted  among  col- 
laterals, after  brothers'  and  sisters'  chihlren." 

It  must  have  been  the  intention  of  the  Legislature,  by  the  language 
employed  in  this  section,  to  limit  representation  among  collaterals  to 
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the  children  of  brothers  and  sisters  of  the  intestate.  It  seems  to  as 
that  this  interpretation  is  not  only  the  rational  and  sound  one,  but 
that  to  give  it  any  other,  would  almost  entirely  defeat  its  end, 
namely,  to  limit  and  restrict.  We  are  the  more  persuaded  of  the 
correctness  of  this  construction,  because  other  tribunals  have  drawn 
the  same  conclusion,  from  language,  if  not  identically  the  same,  so 
nearly  so,  that  we  are  unable  to  detect  any  substantial  discrepancy. 

The  Stat.  22  Car.  2,  ch.  10,  commonly  called  the  Statute  of  Dis- 
tribution, contains  this  language,  ^^  provided  that  there  shall  be  no 
representation  amongst  collaterals  after  brothers'  and  sisters'  chil- 
dren." 

The  Courts  in  England  have  again  and  again  decided  that  the 
meaning  of  this  language  is,  the  children  of  the  brothers  and  sisters 
of  the  intestate.  And  we  are  at  a  loss  to  conceive  of  a  more  |)erfect 
analogy  between  any  two  cases,  than  this  case,  and  the  case  of 
Bowers  vs.  lAttlewood,  1  P.  Wms.  593,  presents. 

The  appellants'  solicitor  insisted  in  the  argument  of  this  case,  that 
if  Mary  Askew  was  the  sole  heir,  and  only  person  entitled  to  the 
estate  of  Elizabeth  Long,  the  intestate,  the  Court  had  no  jurisdiction 
to  pass  the  original  decree  to  sell  the  real  estate,  it  not  being  a  case 
in  which  the  Court  had  such  jurisdiction  *  under  the  provi- 
sioDs  of  the  Act  of  1820,  ch.  191,  or  any  of  its  supplements;  •'S* 
and  that  therefore  this  decree  was  a  nullity ;  of  the  correctness  of 
this  conclusion,  notwithstanding  the  ingenious  argument  of  the  ap- 
pellants' solicitor,  we  are  not  persuaded.  This  question  is  not  now 
before  this  Court,  l^o  appeal  having  been  taken  from  the  original 
decree,  the  legal  correctness  of  that  decree  is  not  now  before  us  for 
revision.  Decree  affirmed.,  with  costs. 


James  Wilson's  Lessee  and  others  vs.  William  Inloes  and 

others. — December,  1840. 

To  enable  the  lessors  of  the  plaintiff  to  sustain  the  action  of  ejectment,  it 
is  essential  that  they  should  be  clothed  with  the  legal  title  and  the  right 
of  possession,  at  the  time  the  action  was  instituted,  (a) 

By  the  Act  of  1745,  ch.  0,  sec.  10,  it  was  enacted,  ^'that  all  improvements  of 
what  kind  soever,  either,  &c.  that  have  or  shall  be  made  out  of  the 
water,  or  where  it  usually  flows,  shall,  as  an  encouragement  to  such 
improvers,  be  forever  deemed  the  right,  title,  and  inheritance  of  such 
improvers,  their  heirs  and  assigns  forever.  ^^    The  improvements  author- 


(a)  Approved  in  Iron  Co.  vs.  Detmold^  1  Md.  238;  Lannay  vs.  WHson^  80 
Md.  546;  Smith  vs.  McCann,  24  Howard,  404.  Without  a  legal  interest  and 
a  possessory  title  not  barred  by  the  Statute  of  Limitations,  no  plaintiff  can 
recover  in  an  action  of  ejectment,  by  the  laws  of  this  State.  Whatever, 
therefore,  divests  the  plaintiff  of  either  his  legal  interest,  or  his  right  of 
X)osee6sion,  takes  from  him  the  remedy  of  ejectment.     Lannay  vs.  Wilson. 
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ized  by  that  Act,  were  those  made  by  improvers  in  front  of  their  own 
lots,  not  of  their  neighbors,  and  the  right  of  improvement,  in  casee  of 
conflict  between  riparian  proprietors,  arising  from  the  curvature  of  the 
shores  of  our  waters*  is  vested  in  the  elder  patent,  and  not  divested  by 
subsequent  patent,  (h) 
The  Act  of  1784,  ch.  89,  sec.  6,  which  was  intended  to  make  such  improve- 
ments as  has  been  made  in  the  harbor  of  Baltimore,  a  part  of  Baltimore 
Town,  saves  to  all  persons  the  rights  acquired  under  the  Act  of  1745,  ch. 
9,  sec.  10. 

The  State  has  the  right  to  grant  the  soil  covered  by  navigable  waters,  sub- 
ject to  the  public  or  common  right  of  fishing  and  navigation,  (c) 

For  the  purpose  of  protecting  the  public  right  of  navigation,  the  Legislature 
passed  the  Act  of  1788,  ch.  34,  appointing  Wardens  for  the  Port  of  Bal> 
timore;  and  the  right  to  make  improvements  under  the  Act  of  1745, 
was  made  subject  by  the  Act  of  1788,  to  the  jurisdiction  of  the  Board  of 
Wardens,  whose  permission  it  was  necessary  to  obtain,  before  an  im- 
provement could  be  thereafter  made  into  the  harbor. 

The  Board  of  Wardens,  in  execution  of  their  duties,  established  a  water 
line  called  the  Port  Wardens^  Line,  beyond  which  they  would  not  grant 
permissions. 

Where  those  claiming  under  an  elder  patent,  obtained  permission  to  improve 
out  to  the  Port  Wardens^  Line,  the  intervening  fast  land  made  by  natu- 
Q  K  A    ^^^  *  ^^  artificial  causes,  in  front  of  their  lots,  vests  in  them,  though 
••^'^    also  in  fact  in  front  of  the  land  of  a  junior  patentee. 

The  ordinance  of  the  City  of  Baltimore  of  1828,  ch.  19,  which  authorized 
the  corporate  authorities  to  contract  with  the  owners  of  lots,  for  filling 
up  the  same  into  the  water,  and  in  case  of  neglect  or  refusal  to  contract 
on  the  part  of  the  owners,  the  improvement  was  to  be  made  at  their 
expense,  which  was  to  be  a  lien  on  the  property,  must  enure  to  the 
benefit  of  the  senior  patent,  where  the  city  has  made  the  improvement, 
upon  the  refusal  of  the  proprietor;  and  the  payment  of  the  cost  thereof, 
by  another  proprietor  claiming  under  a  junior  patent,  does  not  divest 
that  right;  nor  would  it  be  competent  to  the  corporation  of  Baltimore, 
to  vary  rights  established  in  such  cases,  by  the  general  law.  (d) 

Appeal  from  Baltimore  Coauty  Court.  This  was  an  action  of 
ejectment,  brought  upon  the  28th  April,  1837,  by  the  appellants 
against  the  appellees,  for  a  lot  of  ground,  by  metes  and  bounds,  &c. 
The  defendants  pleaded  non  cuL  and  took  defence  upon  warrant. 


(h)  Approved  in  R.  R,  Co.  vs.  Chase,  43  Md.  38.  Cited  in  McMurray  vs. 
Baltimore,  54  Md.  110.  As  to  improvements  by  riparian  proprietors,  see 
Dugan  vs.  Baltimore,  5  G.  &  J.  225,  226,  note, 

(c)  See  Browne  vs.  Kennedy,  5  H.  &  J.  156;  R,  R.  Co.  vs.  Stump,  8  G.  &  J. 
309;  Hammond  vs.  Inloes,  4  Md.  138;  Pollard  vs.  Hagan,  3  Howard.  212; 
Penn  vs.  Wheeling  Bridge  Co.  13  Howard,  518;  Withers  vs.  BticXr/^,  20  How- 
ard, 84;  Wd)er  vs.  Harbor  Com'rs,  18  Wallace,  66;  County  of  St.  Clair  vs- 
Lomngston,  28  Wallace,  46;  McCready  vs.  Virginia,  94  U.  S.  891;  Bridge  Co. 
vs.  U.  S.  105  U.  S.  470;  Potomac  Steamboat  Co,  vs.  Upper  Pot.  Co.  109  U.  S. 
672. 

(d)  Approved  in  Casey  vs.  Tnloes,  1  Gill,  501;  jR.  R.  Co.  vs.  Chase.  43  Md.  38. 
Cited  in  Hammond  vs.  Irdoes,  4  Md.  164.  See  also,  Wilson  vs.  Iidoe^,  6  Qill« 
121. 
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The  plaintiffs,  to  support  the  issue  on  their  part,  offered  in  evi- 
dence the  following  admission  and  agreement:  *'We  hereby  agree, 
that  the  present  plaintiffs  are  the  fee  simple  proprietors  of  the  lot  on 
the  south  side  of  Wilk  street,  as  described  in  the  deed  from  William 
Matthews,  attorney'  for  John  Brown,  according  to  its  true  location, 
and  the  defendants  are  the  fee  simple  proprietors  of  the  lots  on  west 
side  of  Bond  street,  between  Aliceanna  and  Lancaster  streets,  the 
leases  of  which  they  have  located,  and  that  the  above  admitted  facts 
shall  have  the  same  effect,  as  if  regularly  proved  before  the  jury." 

And  also  offered  in  evidence  the  admission  of  the  defendants,  that 
the  patent  of  ^^  Mounteuay's  Neck,"  under  which  the  plaintiffs  claim,, 
is  older  than  the  patent  of  "Fell's  Prospect,"  under  which  the  de- 
fendants claim.  The  plaintiffs  further  offered  in  evidence  from  the 
record  books  of  the  city,  the  following  application  of  those  under 
whom  the  plaintiffs  claim,  to  the  port  wardens,  to  extend  their 
ground  into  the  water,  and  also  the  permission  in  answer  to  the 
same,  and  likewise  a  plat  with  explanations. 

The  plaintiff  further  gave  in  evidence,  that  after  the  permission 
aforesaid,  logs  were  planted  along  the  Port  Wardens'  Line,  from  P 
to  W,  but  by  whom  they  were  so  planted,  the  witness  •did   qp^q 
not  know :  that  the  effect  of  these  logs,  together  with  others   ^^^ 
placed  along  the  said  Port  Wardens'  Line,  was  to  aid  the  filling  up  ' 
that  part  of  the  cove,  which  lies  between  the  Port  Wardens'  Line, 
and  the  line  of  Mounteuay's  Neck,  located  on  the  plats;  and  further 
proved,  that  Philip  Rogers,  to  whom  the  plaintiffs  had  given  a  bond 
of  conveyance  of  the  said  ground,  cut  drains  from  Harford  Bun,  by 
means  of  which,  at  high  water,  the  washings  of  that  stream  were 
carried  upon  the  proi>erty  between  Aliceanna  street,  and  the  water 
line  of  the  plaintiffs  lot.    That  the  logs  continued  where  they  were 
planted  till  1823,  when  they  were  covered  by  the  fillings  up  by  the 
city.    The  witness  further  proved  on  cross-examination,  that  the 
water  was  six  or  eight  feet  deep  between  Aliceanna  and  Lancaster 
streets,  when,  between  Aliceanna  street  and  the  water  line  of  the 
plaintiff,  the  water  was  shallow,  and  frequently  at  low  tides,  the 
land  between  these  points  was  left  dry;  and  that  in  the  opinion  of 
the  witness,  it  would  have  taken  a  long  time  to  have  filled  up  and 
made  dry  land  by  the  alluvion  produced  by  the  causes  aforesaid,  the 
land  between  Aliceanna  street  and  the  water  line  of  the  plaintiff's 
lot.    The  witness  further  proved  on  the  part  of  the  plaintiff,  that  the 
Oitj'  Council  diverted  the  washings  from  Caroline  street,  and  sent 
them  into  Washington  street,  during  the  last  war  with  Great  Britain. 
That  in  1810,  the  washings  from  Caroline  street  were  thrown  into 
Harford  Run,  by  the  City  Council;  that  the  washings  of  said  street, 
naturally  run  across  Bond  and  Gough  streets,  and  down  Caroline 
street,  and  went  into  the  basin  or  cove  two  or  three  hundred  yards 
east  of  Canal  street.    That  the  effect  of  the  washings  of  Harford 
Run,  was  gradually  to  fill  up  its  banks,  and  make  the  waters  shallow 
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in  its  neighborhood ;  that  the  logs  between  P  and  W,  or  the  Port 
Wardens'  Line,  would  assist  considerably  in  filling  ap  the  land  be- 
tween the  Port  Wardens'  Line  and  the  water  line  of  the  plaintiff's 
land ;  sind  proved  by  a  witness,  that  in  his  opinion,  if  these  washings 
had  continued  to  the  present  time  to  have  ran  over  the  lands  as  they 
did,  before  they  were  thrown  into  Washington  street,  the  land  be- 

tween  Aliceanna  street  and  the  *  water  line  of  the  plaintiff's 
^^^  lot,  would  have  now  been  dry  land.  And  further  proved,  that 
at  full  tide  the  land  between  Aliceanna  street,  and  the  water  line  of 
the  plaintiff's  lot,  was  covered  by  water  up  to  1823.  In  1812,  at 
Port  Wardens^  Line,  the  water  was  four  or  five  feet  deep,  and  up  to 
Aliceanna  street  the  land  at  low  tide  would  be  covered  with  water. 
Thnt  at  moderate  tide,  the  land  between  Aliceanna  street  and  Fleet 
street  might  be  waded  by  one  on  foot ;  at  high  tide  it  was  covered 
by  water;  as  low  down  as  Fleet  street,  it  was  nearly  fast  land  in 
1823.  And  further  proved,  that  the  City  of  Baltimore  in  1823,  began 
its  improvements,  and  filled  up  east  of  Harford  Bun,  and  commenced 
on  that  part  of  the  land  in  controversy  nearest  the  city  dock,  and 
worked  backwards  towards  the  water  line  of  the  plaintiff's  lot,  and 
three  or  four  years  ago  they  began  to  fill  up  land  between  Fleet  and 
Aliceanna  streets,  on  which  there  was  then  water  at  high  tide,  and 
proved,  that  the  city  from  1823,  continued  to  fill  up  the  lands  in  con- 
troversy, and  that  at  the  institution  the  same  was  dry  land.  The 
defendants  then  gave  in  evidence  by  Foy,  (who  had  been  sworn  on 
the  survey,)  that  he  was  one  of  the  health  commissioners  of  the 
Oity  of  Baltimore  from  1820  to  the  present  time;  that  between  1812 
and  1814,  the  Mayor  and  City  Council  of  Baltimore,  commenced 
making  the  south  side  of  Lancaster  street,  and  in  1821  or  1822,  they 
iiommenced  to  fill  iip  on  the  east  side  of  Strawberry  alley,  south  of 
Aliceanna  street.  The  board  of  health  under  the  said  ordinance  of 
1823,  commenced  in  1824,  to  fill  up  the  lots  between  Aliceanna  and 
Lancaster  streets,  and  that  of  the  filling  up  were  paid  by  the  pro- 
prietors of  the  lots  on  Bond  street,  and  that  long  after  the  lots  of 
land  were  reclaimed  south  of  Aliceanna  street,  the  tide  continued 
to  flow  above  Aliceanna  and  above  Fleet  streets.  The  defendant 
also  proved  by  Bobert  Graves,  a  competent  evidence,  that  in  1807, 
William  Inloes,  one  of  the  defendants,  run  out  a  water  fence  as 
designated  on  the  plots  by  dotted  lines  from  P  to  G ;  that  the  fence 
caught  the  wash  that  came  down  Caroline  street,  and  made  the 
square  of  ground  east  of  Caroline  street  and  south  of  Aliceanna 

street,  firm  land;  they  also  •  proved  by  James  Curlej*,  one  of 
^^^  the  city  commissioners,  that  the  city  commenced  filling  up 
the  property  now  in  dispute,  about  1823,  and  when  it  was  done  and 
fully  completed,  the  board  of  commissioners  made  out  bills  against 
the  owners  of  the  lots  on  Bond  street,  for  the  expense  of  the  same, 
in  pursuance  of  the  Ordinance  of  1823,  ch.  19,  which  bills  were  paid 
by  defendants,  they  being  said  owners;  that  the  city  has  never  been 
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paid  by  any  one  for  the  tilling  up  of  the  sqaare  between  Fleet  and 
Aliceanna  streets  in  Canal  street.    The  defendants  also  gave  in 

evidence  the  patent  of  Fell's  Prospect,  bearing  date  ,  1761^ 

which  ^as  admitted  to  l)e  correctly  located  on  the  plats  in  the  cnse^ 
so  far  as  the  same  is  located  thereon,  also,  the  Ordinance  of  4th 
May,  1801,  ch. — ;  1814,  ch. — ,  and  1823,  ch.  19,  and  passed  the 
11th  March,  1823,  and  the  Act  of  1745,  ch.  9,  and  the  Act  of  178;^, 
ch.  24;  and  also  gave  in  evidence  the  following  admissions  of  title  in 
defeudants:  '^  We  hereby  agree,  that  the  present  plaintiffs  are  the 
fee  simple  firoprietors  of  the  lot  on  the  south  side  of  Wilk  street,  as 
described  in  the  deed  of  William  Matthews,  attorney  for  John 
Brown,  according  to  its  trne  locations,  and  that  defendants  are  the 
fee  simple  pi-oprietors  of  the  lota  on  west  side  of  Bond  street,  be- 
tween Aliceanna  and  Lancaster  streets,  the  leases  of  which  they 
have  located,  and  that  the  above  admitted  facts  shall  have  the  same 
eflFect,  as  if  regularly  proved  before  the  jury." 

And  also  proved  by  Mr.  Curley,  that  in  1824,  the  whole  ground  be- 
tween Fleet  and  Lancaster  streets  was  covered  with  tide  water,  and 
that  at  this  time  the  tide  water  flows  over  a  part  of  the  lot  above 
Fleet  street,  and  offered  in  evidence  the  plats  and  explanations  in 
this  cause.    And  the  defendants  also  offered  to  prove,  that  the  board 
of  health  under  the  said  Ordinance  of  1823,  commenced  in  1824  to 
fill  up  the  lota  between  Aliceanna  and  Lancaster  streets,  and  that 
about  the  time  of  the  completion  of  the  work,  the  commissioners 
caused  a  plat  to  be  made  of  the  property  improved,  on  which  the 
names  of  the  defendants  were  set  down  as  the  parties  chargeable 
with  the  payment  of  the  sums  due  for  the  filling  up  of  the  property 
in  dispute  in  this  action;  that  this  plat  was  prepared  about  the 
•time  the  work  was  completed,  and  as  witness  believes  in    t%e^g^ 
1836;  and  that  a  part  of  the  work  east  of  Caroline  street   •'^^ 
having  been  previously  completed,  bills  for  the  same  had  been 
previously  made  out  against,  and  paid  by  these  defendants;  that 
the  bills  for  the  property  between  Caroline  and  Canal  streets,  were 
not  presented  to  or  paid  by  the  defendants,  until  after  the  comple- 
tion of  the  work  in  1830:  and  that  the  witness  stated,  that  if  there 
were  any  contracts  as  to  this  filling  up,  they  were  in  writing.    To 
the  admissibility  of  this  evidence  of  the  paying  by  defendants  to 
the  city,  for  the  filling  up  the  property  in  controversy,  as  any  evi- 
dence of  the  contract  between  the  defendants  and  the  city,  under 
the  Ordinance  of  1823,  ch.  19,  and  also  as  wholly  irrelevant  to  the 
issae  in  this  case,  the  plaintiffs  objected.    But  the  Court,  by  consent 
of  the  counsel,  admitted  said  evidence  pro  forma,  and  it  is  agreed, 
the  plaintiff  be  considered  as  excepting  to  the  admission  of  said 
evidence,  and  be  at  liberty  to  insist  on  said  objection  in  the  Court  of 
Appeals. 

Whereupon  the  plaintiffs  prayed  the  Court  to  instruct  the  jury. 
1st,  that  if  they  believe  from  the  evidence,  that  the  plaintiffs  were 
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entitled  to  the  propierty  in  yellow  shaded  lines,  to  the  place  on  the 
plat,  where  they  are  intersected  by  the  line  of  Mountenay's  Neck. 
And  it'  the  jury  further  believe,  that  from  thence  the  land  within 
said  lines  to  the  Port  Wardens'  Line,  marked  P.  W.  has  been  re- 
claimed from  the  water,  in  part  by  the  acts  of  those  under  whom 
the  plaintiffs  claim,  in  planting  logs  as  stated  in  the  evidence,  with 
a  view  to  improve  and  fill  up  their  lot,  under  the  permission  of  the 
Port  Wardens  of  the  28th  of  September,  1786,  in  part  also  by  the 
acts  of  Rogers,  assisted  by  the  operation  of  natural  causes,  and  that 
the  City  of  Baltimore,  by  the  concurrence  of  Rogers  and  the  plain- 
tiifs,  and  under  the  .Ordinance  of  1823,  completed  the  said  filling  up 
at  the  exi>ense  of  the  plaintiffs,  so  as  to  make  the  said  lot  fast  land, 
at  or  before  the  institution  of  this  suit,  then  the  plaintiffs  are  en- 
titled to  recover  according  to  their  pretensions,  as  far  as  to  the  Port 
Wardens'  Line;  and  if  in  addition  to  these  fncts,  the  Jury  shall  be- 
lieve, that  the  residue  of  the  land  claimed  by  the  plaintiffs,  was  made 
QK-y  ^^^  annexed  by  •the  said  city  or  their  authorized  agents, 
••^  •  with  the  concurrence  and  at  the  expense  of  the  plaintiffs,  to 
the  land  within  the  yellow  shaded  lines,  then  the  plaintifis  are 
entitled  to  recover  according  to  their  pretensions. 

2nd.  If  the  jury  believe,  that  the  Mayor  and  City  Council  or  their 
agents,  filled  up  and  improved  the  cove  as  stated  in  the  evidence 
under  the  Ordinance  of  1823,  and  charged  the  diflerent  riparian  pro- 
prietoi-s  with  the  expense  of  the  said  filling  and  improvement  oppo- 
site to. their  lots  respectively,  and  if  said  filling  and  improvement 
were  completed  as  far  as  the  plaintiffs  are  concerned,  with  their  con- 
sent and  co-operation,  then  under  the  true  construction  of  the  said 
evidence,  and  of  the  Acts  of  1745,  1783,  and  1784,  the  extension,  fill- 
ing up,  and  improvement  of  the  plaintiff's  lot,  and  in  front  thereof, 
is  virtually  their  own  act,  done  with  the  consent  and  permission  of 
the  city  authorities  within  limits  described  by  themselves,  and  that 
therefore  the  plaintiffs  have  a  right  as  riparian  proprietors,  to  follow 
out  their  lot  thus  extended  and  improved,  until  it  reaches  the  water, 
according  to  their  pretensions^  which  instructions  the  Court {Aboh£B« 
C.  J.,  and  PURVIANCE,  A.  J.,]  refused  to  give. 

The  plaintiffs  excepted,  and  brought  up  this  appeal. 

The  cause  was  argued  before  Stephen,  Chambebs,  and  Spencb, 
JJ. 
AlricJcs  and  Dulany^  for  the  appellants. 
McMahon  and  Richardson,  for  the  appellees. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  This  action 
of  ejectment  was  instituted  to  recover  a  parcel  of  ground  situated 
on  Fell's  Point,  in  the  City  of  Baltimore,  containing  six  acres,  the 
location  of  which  is  particularly  designated  in  the  plaintiff's  declara- 
tion.   The  defendants  in  the  suit  pleaded  not  guilty,  and  took  de- 
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ieDce  for  a  part  only  of  the  land  claimed  by  the  plaintiff  in  his  decla- 
ratiou;  which  defence  is  particularly  described  and  designated  upou 
the  plats  in  the  case.  The  land  in  controversy  was  originally  cov- 
ered •  by  water,  and  has  since  been  reclaimed  and  improved,  qkc 
nnder  the  provisions  of  several  Acts  of  Assembly,  and  ordi-  •'^^ 
nances  of  the  City  of  Baltimore ;  and  the  question  which  this  Court 
now  have  to  decide,  is  to  whom  under  the  facts  and  circumstances 
given  in  evidence,  and  the  operation  of  the  Acts  of  Assembly,  and 
the  true  construction  of  the  ordinances  upon  those  facts,  the  prop- 
erty in  litigation  in  this  suit  belonged  at  the  period  of  the  institution 
of  this  action ;  for  to  enable  the  lessors  of  the  plaintiff  to  sustain 
their  ejectment,  and  to  recover  the  land  in  controvei'sy,  it  was  essen- 
tia), that  they  should  be  clothed  with  the  legal  title,  and  the  right  of 
possession  at  the  time  the  action  was  instituted.  The  principle  being 
well  settled,  that  in  such  suit  the  plaintiff  must  recover  by  the 
strength  of  his  own  title,  and  not  by  the  weakness  of  the  title  of  his 
adversary.  It  is  an  admitted  fact,  that  the  tract  of  land  called 
Mountenay's  Neck,  under  which  the  plaintiffs  claim,  isolderthan  the 
land  called  Fell's  Prospect,  under  which  the  defendants  claim.  The 
patent  for  the  first  claim  bearing  date  in  1737,  and  the  patent  for  the 
last  in  1761.  The  dates  of  these  patents  are  important,  because  upon 
the  priority  of  the  grant  of  Mountenay's  Neck,  to  the  grant  of  Fell's 
Prospect,  the  merits  of  this  controversy  will  in  our  opinion  very  mate- 
rially depend,  when  we  come  to  consider,  the  right  or  privilege  given  by 
the  Act  of  1745,  ch.  9,  sec.  10,  to  the  holders  of  the  lots  in  the  then  town, 
now  City  of  Baltimore,  to  make  improvements  in  front  of  their  own 
lots.  The  language  of  that  Act  of  Assembly  is  ^  follows :  ^'  that  all 
improvements  of  what  kind  soever,  either  wharves,  houses  or  other 
buildings,  that  have,  or  shall  be  made  3ut  of  the  water,  or  where  it 
nsaally  flows,  shall  as  an  encouragement  to  such  improvers,  be  for- 
ever deemed  the  right,  title,  and  inheritance  of  such  improvers,  their 
heirs  and  assigns  forever."  We  are  not  called  upon  now  for  the  first 
time,  to  give  a  construction  to  this  provision  of  the  Act  of  1745,  ch. 
9,  sec.  10.  The  Court  have  already  settled  that  question,  and  per- 
formed that  duty.  In  5  0,  <&  J.  360,  where  they  say,  that  the  im- 
provements authorized  by  that  Act,  were  those  made  by  improvers  in 
front  of  their  own  lots,  not  of  their  neighbors,  •  the  Legislature  ^ 
never  designed  such  invasion  of  the  rights  of  private  property,  •'^" 
and  indeed  in  that  case,  the  exercise  of  such  a  power  by  the  Legisla- 
ture, is  considered  to  be  questionable,  and  open  to  serious  objections, 
«ven  if  it  should  be  attempted.  It  is  sufficient  for  us  however  in  this 
case  to  say,  that  we  perfectly  concur  in  the  opinion  then  expressed,  that 
the  improvements  intended  to  be  authorized  and  encouraged  by  that 
Act,  were  such  as  should  be  made  by  improvers  in  front  of  their  own 
lots ;  and  we  moreover  think,  that  the  right  of  improvement  given  by 
the  Act  of  1746,  vested  in  the  patentee  of  Mountenay's  Neck,  and  was 
not  divested  or  in  any  manner  impaired  by  the  subsequent  grant  to 
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the  patentee  of  Fell's  Prospect.    This  vested  right  of  iraprovement 
is  also  expressly  i-ecognized  and  confirmed  by  the  Act  of  1784,  ch.  39, 
sec.  6,  which  was  intended  to  make  such  improvements  as  had  been 
made  a  part  of  Baltimore  Town,  and  to  clothe  them  with  all  privileges 
and  immunities  as  such ;  after  performing  that  office,  the  section 
uses  the   following  strong  and  explicit  language:  *<  saving  to   all 
persons  whatsoever,   their  right  of  property   in   any  of  the  said 
grounds  so  made  and  extended  as  aforesaid,  and  in  the  lots^  or  land 
from  which  such  ground  may  be  made  and  extended,  and  the  right 
to  make  and  extend  ground  as  aforesaid,  and  the  right  to  the  water 
or  the  land  covered  by  water,  which  rights  are  not  meant,  or  intended, 
in  any  manner,  to  be  interfered  with,  or  determined  on,  or  affected  by 
this  Act."    In  the  case  of  Botcie  vs.  Kennedy^  5  H.dtJ.  185,  this  Coart 
established  the  principle,  that  the  State  had  the  right  to  grant  the  soil 
covered  by  navigable  waters,  subject  to  the  public  or  common  right  of 
fishing  and  navigation,  and  for  the  purpose  of  protecting  the  public 
right  of  navigation  from  infringement,  the  Legislature  passed  the  law 
of  1783,  ch.  24,  entitled,  an  Act  appointing  Wardens  for  the  Port  of 
Baltimore  Town,  in  Baltimore  County.    The  right  to  improve  given 
to  tlie  owners  of  lots  by  the  Act  of  1745,  was  made  subject  by  that 
law  to  the  jurisdiction  of  the  Board  of  Wardens,  whose  permission  it 
was  necessary  to  obtain,  before  any  wharf  or  improvement  could  be 
Q Atfi  ™*^^7  ioto  the  harbor  or  basin  of  said  town.    It  api)ears  •  from 
^^^  the  proof  in  this  case,  that  application  was  made  to  the  Board 
of  Wardens  in  1786,  by  those  under  whom  the  plaintiffs  claim,  to  ex- 
tend their  ground  into  the  water,  and  that  permission  was  obtained 
to  make  such  extension  to  a  line  marked  on  the  plats  as  the  Port 
Wardens'  line,  along  which  logs  were  planted,  but  by  whom  the  proof 
did  not  establish.    It  was  further  proved,  that  the  effect  of  these 
logs,  together  with  others  placed  along  the  said  Port  Wardens'  line, 
was  to  aid  the  filling  up  of  that  part  of  the  cove,  which  lies  between 
the  Port  Wardens'  line,  and  the  line  of  Mountenay's  Neck;  located 
on  the  plats ;  and  it  was  further  proved,  that  Philip  Rogers,  to  whom 
the  plaintiffs  had  given  a  bond  of  conveyance  of  the  said  grounds, 
cut  drains  from  Harford  run,  by  means  of  which  at  high  water,  the 
washings  of  that  stream  were  carried  upon  the  property  between 
Aliceanna  street,  and  the  water  line  of  the  plaintifl^s  lot ;  that  tbe 
logs  continued  where  they  were  planted  till  1823,  when  they  were 
covered  by  the  fillings  up  by  the  city.    Some  further  proof  was  given 
by  the  plaintiffs,  and  also  by  the  defendants,  which  is  not  deemed 
necessary  to  state  in  detail  for  the  purposes  of  this  opinion,  as  we 
think  that  the  merits  of  this  controversy  depend  upon  other  grounds. 
We  do  not  think,  that  the  Ordinance  of  1801,  limiting  the  right  of 
improvement  to  the  south  side  of  Aliceanna  street,  by  the  owners  of 
lots  on  Wilk  street,  has  any  material  bearing  upon  the  rights  of  the 
parties  to  this  suit ;  as  the  corporation  by  whom  the  improvement 
in  question  wa«  made,  had  full  and  complete  jurisdiction  over  the 
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subject  of  that  ordinauce ;  and  in  making  the  improvement  in  ques- 
tion virtaally  repealed  and  annalled,  any  restriction  or  limitations, 
imposed  by  that  ordinance.    The  great  and  leading  qnestion  in  this 
case  is,  for  whose  benefit  was  the  improvement  made  by  the  corpora- 
tion ander  the  Ordinance  of  1823,  ch.  19  Y*  In  reference  to  that  qnes- 
tion the  ordinance  speaks  a  language,  which  cannot  we  think  be  mis- 
understood.   The  contract  was  to  be  made  by  the  corporate  author- 
ities, with  the  owners  of  the  lots,  for  the  filling  up  of  their  lots  into 
the  water,  and  in  case  of  neglect  or  refusal  to  contract  on  the  part  of 
the  owners,  the  improvement  was  to  *  be  made  at  their  ex-   ^ 
pense,  which  was  to  be  a  lien  upon  the  property,  and  the  pro-   •''^* 
prietors  are  also  made  liable  to  be  sued  for  the  amount  of  the  expense 
incurred  in  making  such  improvement.    But  it  has  been  strongly 
argued  in  tlils  case,  that  both  plaintiff  and  defendants  are  riparian 
proprietors,  and  that  as  no  provision  has  been  made  by  law  for  such 
a  conflict  of  rights,  neither  party  can  claim  title  to  the  prejudice  or  ex- 
clusion of  the  other.    But  we  think,  as  we  have  before  remarked,  that 
the  right  vested  in  the  prior  grantee  under  the  Act  of  1745,  and  con- 
firmed by  that  of  1784,  is  paramount  to,  and  must  prevail  over  that 
of  the  junior  grantee,  and  that  the  improvement  made  by  the  cor- 
poration under  the  Ordinance  of  1823,  must  enure  to  the  benefit  of 
those  who  claim  title  under  the  senior  grant.    We  think  moreover, 
that  the  improvement  or  filling  up  being  made  for  their  benefit, 
under  the  true  construction  of  the  Acts  of  Assembly,  and  the  Ordi- 
nance of  1823,  a  title  vested  in  them  which  could  not  be  divested,  or  in 
any  manner  impaired  by  the  fact,  that  the  expense  of  such  filling  up  or 
improvement,  was  paid  for  by  the  defendants.    It  was  not  competent 
for  the  corporation  by  any  act  of  theirs,  so  to  vary  or  affect  the  rights 
of  the  parties  as  established  by  law.    Under  this  view  of  the  case  we 
think,  that  the  Court  below  ought  to  have  granted  the  plaintiffs 
prayers;  that  they  were  entitled  to  recover,  although  there  might 
have  been  no  sufScient  evidence  of  certain  facts  upon  which  in  part 
their  prayers  were  predicated,  they  having  a  right  to  recover  inde- 
pendently of  the  existence  of  such  facts,  upon  the  evidence  which 
they  exhibited.    We  think  also,  that  the  evidence  relative  to  the 
paying  by  the  defendants  for  the  expense  of  the  improvement  in 
controversy  was  irrelevant,  and  therefore  ought  to  have  been  re- 
jected for  the  reasons  which  we  have  already  stated,  such  expense 
having  been  paid  by  them,  could  not  operate  to  affect  or  impair  the 
plaintifi^s  title.  Judgment  reversed^  and  procedendo  awarded. 
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302      •  Stephen  L.  Lee  v8.  Thomas  N.  Pindle  and  Wife. 

December,  1840. 

Upon  a  bill  for  a  division  or  a  sale  of  slaves,  and  an  account  for  their  hires, 
after  an  audit  of  the  hires  to  the  21  st  January,  and  exceptions  to  the 
account,  the  Court  of  Chancery  ordered  a  sale,  and  did  not  decree  upon 
the  accounts.  In  this  stag^e  of  the  cause,  on  the  27th  March  the  defend- 
ant appealed,  having  first  filed  an  appeal  bond.  Held,  that  under  the 
Act  of  1880,  ch.  185,  the  appeal  was  prematurely  taken,  and  the  decree 
not  final,  (a) 

The  object  of  filing  an  appeal  bond  in  such  a  case,  is  merely  to  suspend  the 
execution  of  the  decree  for  a  sale  of  the  specific  property  in  dispute, 
until  a  final  decree  should  be  passed,  {h) 

Appeal,  from  GbaDcery.  The  bill  in  this  caase  was  filed  on  the  2d 
December,  1837,  by  Thomas  N.  Pindle  and  wife,  alleging  that  Stephen 
Lee  died  in  January,  1833,  seized  and  possessed  of  considerable  real 
and  personal  estate,  having  first  made  his  will;  that  the  testator  at 
the  time  of  bis  death  left  a  widow,  Elizabeth  Ijee,  and  the  following 
children,  &c.;  that  by  the  said  will  his  whole  estate  is  devised  to  his 
widow  for  life,  for  the  snpport  and  benefit  of  the  testator's  family, 
&c.  The  bill  then  proceeded  to  set  forth  the  other  portions  of  the 
testator's  will,  devising  his  slaves  to  his  widow  for  life,  and  after- 
wards dividing  them  among  certain  of  his  children ;  that  Robert 
Welch  of  Ben.  and  Stephen  L.  Lee,  were  the  executors  of  the  de- 
ceased testator ;  that  the  widow  died  in  December,  1836;  and  that 
thereupon  the  said  Stephen  L.  Lee  possessed  himself  of  the  whole  of 
tl^e  estates  of  the  testator,  and  now  holds  the  same,  and  refases  to 
deliver  up  the  slaves,  or  their  increase,  to  those  entitled  under  the 
will.  The  bill,  after  showing  who  were  entitled  to  the  slaves,  &c., 
under  the  will  of  Stephen  Lee,  prayed  for  a  discovery  of  the  increase 
and  a  division  of  the  slaves,  and  also  for  account  of  hires  and  pro- 
fits, &c. 

This  bill  was  answered  by  the  defendants,  and  proof  taken. 

On  the  2l8t  January,  1839,  the  auditor  reported,  that  he  had  stated 
four  accounts  of  the  hire  of  the  negroes  of  Stephen  Lee's  estate,  from 
the  time  of  the  death  of  Mrs.  Elizabeth  Lee  to  that  date.  Three 
accounts  included  interest,  the  fourth  was  •  without  interest. 
ooo  Qg  oi^  reported  that  a  sale  was  necessary  to  a  division ;  that 
he  has  not  assigned  to  the  several  legatees  their  respective  shares, 
awaiting  the  Chancellor's  order  therefor.  Both  parties  excepted  to 
this  report. 

(a)  Cited  in  Dorsey  ys.  Thompson,  37  Md.  50.    See  Rev.  Code,  Art.  71. 

41. 

(h)  Cited  in  Dugan  vs.  GUtings,  8  Gill,  154. 
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And  at  March  Term,  1839,  it  appearing  to  the  Ghanoellor  [Bland] 
by  the  auditor's  report  of  the  2l8t  Jannary,  1839,  that  the  negro 
slaves  in  the  proceedings  mentioned,  and  their  increase,  are  not  sus- 
ceptible of  division  among  the  parties  entitled,  without  a  sale  thereof, 
and  the  said  report  to  that  extent  not  being  excepted  to  by  any  of 
the  parties,  it  is  ordered  and  decreed,  that  the  said  report  of  the 
auditor,  so  far  as  the  same  assumes,  that  the  said  slaves  and  their 
increase  cannot  be  divided  among  the  parties  without  a  sale  be  rati- 
fied and  confirmed ;  and  that  the  said  slaves  and  their  increase  be 
sold;  that  A.  B.  and  J.  J.  be  appointed  trustees,  &c.  The  proceeds 
of  sale  to  be  brought  in,  to  be  disposed  of  under  the  direction  of  this 
Court,  &c. 

From  this  decree,  Stephen  L.  Lee  entered  an  appeal,  and  filed  his 
bond  to  stay  execution. 

At  this  term,  the  appellants  at  the  commencement  of  their  argu- 
ment suggested,  that  the  cause  might  be  dismissed,  as  being  brought 
up  against  the  first  section  of  the  Act  of  1830,  ch.  185,  which  is  as 
follows,  viz : 

''That  no  appeal  shall  hereafter  be  allowed  from  any  decree  or 
order  of  the  Chancery  Court,  or  County  Court,  sitting  as  a  Court  of 
equity,  unless  it  be  a  final  decree,  or  order  in  the  nature  of  a  final 
decree ;  and  that  upon  appeal  from  a  final  decree  or  order  in  the 
nature  of  a  final  decree,  within  the  time  limited  by  law  for  such 
appeals,  all  provisions,  orders  and  decrees  passed  in  the  cause,  shall 
be  open  in  the  Appellate  Court  in  the  same  manner  as  if  such  previ- 
ous orders  and  decrees  had  been  as  heretofore  appealed  from,  within 
nine  months  from  the  time  of  the  passing  of  the  same ;  provided  al- 
ways, that  the  execution  of  any  decree  or  order  of  the  Chancery,  or 
any  County  Court  for  the  sale,  conveyance  or  delivery  of  possession, 
of  real  or  personal  property,  or  the  payment  of  money,  or  the  bring- 
ing of  money  into  Court,  or  the  appointment  of  a  •  receiver, 
or  the  opening  of  any  way  public  or  private,  from  which  the  •*^" 
right  of  an  immediate  appeal  is  taken  away  by  this  Act,  shall  not  be 
suspended  or  staid,  nnlesn  a  prayer  for  an  appeal  be  entered  on  the 
docket,  or  filed  among  the  proceedings  in  the  cause,  and  bond  in  such 
penalty  as  the  Chancellor,  or  County  Courts,  (as  the  case  may  be) 
may  prescribe,  with  good  and  sufficient  security,  to  be  approved  by 
the  Chancellor  or  County  Court,  shall  be  given.'' 

The  question  of  dismissal  was  argued  before  Stephen,  Aboheb, 
DoBSBY,  Chambebs,  and  Spence,  JJ. 
J.  Johntan^  for  the  motion.    RandcUl  and  Alexander^  contra. 

DoBSEY,  J.,  delivered  the  Qpinion  of  this  Court.  The  appeal  in 
this  case  must  be  dismissed,  the  record  having  been  prematurely  trans- 
mitted to  this  Court.  The  Chancellor  had  not  passed  a  final  decree 
on  all  the  matters  in  controversy  between  the  parties,  but  had  ex- 
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pressly  reserved  a  portion  of  them  for  farther  adjadicatiou.  The 
object  in  praying  the  appeal  and  filing  the  appeal  bond,  was  not  to 
effect  an  immediate  removal  of  the  cause  to  the  Coart  of  Appeals; 
bat  for  the  purpose  of  suspending  that  portion  of  the  Chancellor's 
decree,  which  directed  the  sale  of  the  specific  property  in  dispute^ 
until  he  should  pass  a  final  decree  on  all  matters  in  controversy ; 
when  agreeably  to  the  Act  of  1830,  ch.  185,  sec.  1,  the  whole  case 
might  properly  be  brought  up  for  review  in  this  Conrt. 

The  Court  will  sign  an  order  dismissing  the  appeal,  and  remand- 
ing the  case  to  the  Court  of  Chancery,  that  such  further  proceedings 
may  be  had  thereon,  as  the  natare  of  the  caf  e  may  reqnire. 

Appeal  dismisged. 

[KOTE.] — Act  of  1841,  chapter  11.  A  Bill  entitled  an  Act  to  repeal 
certain  portions  of  the  Act,  passed  at  December  Session,  eighteen 
hundred  and  thirty,  chapter  one  handred  and  eighty-five,  entitled  an 
Act  to  prevent  unnecessary  expense  and  *  delay  in  prosecnt- 
^^^  ing  appeals  from  Courts  exercising  equity  jurisdiction  in  this 
State. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  Maryland, 
That  so  much  of  the  first  section  of  the  said  Act,  as  takes  away  the 
immediate  right  of  appeal  from  any  decree  or  order  of  the  Court  of 
Chancery,  or  any  County  Court,  sitting  as  a  Court  of  equity,  for  the 
sale,  conveyance  or  delivery  of  real  or  personal  property,  or  the  pay- 
ment of  money,  unless  such  delivery  or  payment  be  directed  to  be 
made  to  a  receiver,  to  be  appointed  by  sach  Court,  be,  and  the  same 
is  hereby  repealed ;  and  that  from  any  such  decree  or  order  hereto- 
fore passed,  or  hereafter  to  be  passed,  the  right  of  an  immediate 
appeal  is  hereby  given. 

Section  2.  And  be  it  further  enacted.  That  the  benefit  of  the  pre- 
ceding section  shall  be  extended  to  appeals  already  taken,  as  well  as 
to  those  hereaft-er  to  be  taken ;  and  the  Court  of  Appeals  shall  pro- 
ceed to  hear  and  determine  such  appeals,  as  if  the  right  of  appeal 
had  existed  at  the  time  such  appeals  were  taken. 


Hannah  Scott  vs.  William  Cbawfobd,  Jb.— December,  1840. 

Where  to  a  bill  for  dower  and  account  of  arrears,  the  answer  of  the  defend- 
ant admitted  the  seizin  of  the  husband,  his  death,  the  possession  of  his 
family  since  his  death,  and  alleged,  the  offer  of  the  defendant  to  give 
the  complainant  one-third  of  the  income  derived  from  the  whole  estate, 
or  pay  her  the  valuation  thereof,  and  did  not  deny  the  marriage,  a  Court 
of  equity  has  jurisdiction  to  proceed  with  the  cause,  without  a  trial  at 
law. 

An  order  of  the  Court  of  Chancery,  directing  a  bill  for  dower,  to  be  retained 
for  twelve  months,  that  in  the  meanwhile  the  complainant  may  proceed 
at  law  to  establish  her  title,  is  not  the  subject  of  an  appeal. 
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Appeal  from  Cliuncery.  The  bill  iu  this  caose  was  filed  on  the 
29th  July,  1834,  by  the  appellant,  who  claimed  dower,  as  the  widow 
of  Alexander  Scott,  deceased,  in  certain  real  property  described  in 
the  bill,  *  which  had  been  seized  under  execution  during  his  q^^ 
coverture  with  the  appellant,  and  sold  to  the  appellee,  who  •»^^ 
was  alleged  to  be  in  the  possession  and  seizin  of  the  same.  Prayer 
for  an  assignment  of  dower,  and  an  account  of  rents  and  profits,  from 
the  death  of  her  husband,  which  had  been  denied  to  her  by  the 
appellee,  &c. 

The  appellee,  Crawford,  answered  the  bill,  and  alleged,  ^^  that  he 
doth  not  know  whether  the  complainant  was  married  to  Alexander 
Scott,  but  puts  her  to  the  proof  thereof;"  he  admits  that  A.  S.  was 
seized  of,  &c,  and  as  a  purchaser,  this  defendant  is  in  possession  of 
aU  the  said  tracts  or  parcels  of  land ;  that  he  doth  not  know  when  A. 
S.  died,  but  admits  that  he  is  dead ;  that  he  did  not  get  possession 
until  after  Scott's  death,  the  family  of  Scott,  including  the  complain- 
ant, being  in  possession  of  the  same ;  that  so  far  from  treating  said 
Hannah's  claim  (if  she  has  any,)  with  neglect,  that  respondent  did 
propose  to  said  Hannah,  to  give  her  one-third  of  the  income  derived 
from  the  whole  estate,  deducting  the  necessary  repairs,  taxes,  &c. 
which  she  refused;  that  he  then  offered,  that  three  respectable  land- 
holders should  value  her  interest  in  said  lands,  and  to  give  her  one 
hundred  dollars  more  than  the  valuation,  which  she  also  refused,  &c. 

The  complainant  then  filed  a  general  replication —  a  commission 
was  issued  and  proof  taken,  establishing  the  marriage,  and  annual 
value  of  the  property.  After  the  return  of  the  commission,  and  on 
the  11th  November,  1837,  the  Chancellor  ordered,  that  the  said  bill 
of  complaint  be  and  the  same  is  hereby  retained  for  twelve  months, 
with  liberty  to  the  plaintiff'  to  bring  her  action  at  law,  to  try  her 
right  to  dower.  The  complainant  appealed  from  that  order,  and  her 
appeal  upon  motion  was  dismissed,  and  at  September  Term,  1839, 
upon  her  petition,  the  cause  was  set  down  for  final  hearing. 

At  the  final  hearing,  the  Chancellor,  [Bland,]  on  the  7th  Novem- 
ber, 1839,  dismissed  the  bill  with  costs,  being  of  opinion  that  the 
plaintiff's  right  to  dower  having  been  drawn  in  question,  a  suit  at 
law  should  have  been  brought  by  her  to  establish  the  same,  as 
allowed  by  the  order  of  the  11th  November,  •  1837,  but  it  now  qaiv 
appears  that  no  such  suit  has  been  brought.  o07 

This  api)eal  was  argued  before  Stephen,  Aboheb  and  Cham- 

McLean^  for  the  appellant,  0.  R.  Richardson,  for  the  appellee. 

By  THE  Court.  Decree  reversed,  and  cause  remanded 

for  further  proceedings. 
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Elizabeth  A.  Abell,  Adln'x  of  Bennet  Abell  t?«." Benjamin 

G.  HABBiS.-^une  Term,  1841. 

Where  the  bill  of  exceptions  stated,  ''that  the  defendant  had  oflFered  evi- 
dence  tending  to  prove,  that  for  more  than  three  years  prior  to  the  insti- 
tation  of  the  suit,  the  said  H.  under  whom  the  defendant  claims  title, 
had  possession  of  the  said  negro  boy,  claiming  title  to  him,  and  that  the 
plaintiff  had  knowledge  of  such  adverse  claim,  for  more  than  three 
years  prior  to  the  commencement  of  this  action,  though  this  is  evidence 
of  the  adverse  claim  and  holding  of  H,  yet  it  is  no  evidence  of  the 
adverse  claim  and  holding  of  the  defendant,  nor  is  it  evidence,  that  the 
intestate  of  the  plaintiff,  who  was  an  administratrix,  had  any  know- 
ledge of  such  adverse  claim,  (a) 

The  mere  fact  of  knowledge  of  an  adverse  claim  by  the  defendant,  unac- 
companied by  possession  in  him,  will  not  operate  as  a  bar  under  the 
Statute  of  Limitations  to  the  plaintiff  ^s  right  of  action.  The  adverse 
claim  must  be  accompanied  by  such  an  invasion  of  the  rights  of  the 
opposite  party,  as  to  give  him  a  cause  of  action,  which  having  failed  to 
prosecute,  he  is  presumed  to  have  surrendered  after  three  years,  (b) 

When  a  party  prays  an  instruction  to  the  jury,  which  the  Court  refuses, 
but  proceeds  to  give  a  direction  of  its  own,  the  whole  of  which  is  incor- 
porated in  one  exception,  and  by  which  it  appears,  that  objection  was 
taken  below,  only  to  the  refused  instruction,  the  subject  of  the  Court's 
direction,  is  not  open  upon  appeal,  (c) 

The  refusal  of  the  Court  to  grant  an  instruction,  so  framed  as  to  require  the 
Court  to  determine  on  the  existence  of  matters  of  fact,  of  which  the 
jury  only  are  the  proper  judges,  is  not  error. 

The  pendency  of  proceedings  in  equity,  to  vacate  a  bill  of  sale  of  negroes, 
does  not  necessarily  postpone  the  commencement  of  an  adverse  posses- 
sion in  the  defendant,  until  decree  passed. 

Q^^    *  In  a  trial  at  law,  replication  of  the  plaintiff's  ignorance  of  his  rights, 

OOo  i^g^  never  been  held  to  defeat  the  bar  of  the  Act  of  Limitations. 

The  bar  of  the  Act  of  Limitations,  in  those  cases  where  it  flows  from  know- 
ledge in  the  plaintiff,  of  the  adverse  possession  and  claim  of  the  defend- 
ant, does  not  at  all  depend  upon  the  proof  of  admission  of  knowledge 
by  the  plaintiff,  but  upon  the  fact  of  knowledge  to  be  found  by  the 
jury;  so  that  a  prayer  founded  on  the  fact,  that  the  plaintiff  had  ad- 
mitted knowledge  to  the  witness,  will  not  authorize  the  Court  to  say  to 
the  jury,  if  so  found,  that  the  statute  is  a  bar. 

Appeal  from  Saint  Mary's  County  Conrt.  This  was  an  action  of 
replevin,  bronght  on  the  12th  September,  1837,  against  the  appellee, 
for  a  negro  slave  boy  named  John  Lloyd.  The  writ  was  retomed, 
replevied  and  delivered. 

The  defendant  below  pleaded  non  cepit;  property  in  the  defendant ; 
property  in  a  stranger ;  non  cepit  infra  ires  annos;  actio  non  infra 
tres  annos.    To  these  pleas  there  were  replications  and  issues. 


(a)  See  Cole  vs.  Hebb,  7  G.  &  J.  14. 

(b)  Cited  in  Armstrong  vs.  Risteau^  5  Md.  378. 

(c)  Approved  in  Edden  vs.  Edelen^  6  Md.  294. 
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First  Exception. — ^Tbe  plaintiff,  to  Bnpport  the  issue  on  her  part, 
first  read  in  evidence  to  the  jury  the  record  of  transfers  and  aliena- 
tions of  Saint  Mary's  County  Court,  duly  certified,  (having  first 
proved  the  destruction  of  the  original  bill  of  sale  and  record  thereof 
by  fire,)  by  which  it  appeared :  Henry  Abell  to  Bennett  Abell — 

Bill  of  sale  20th  August,  1822,  for  Stephen,  a  house  carpenter,  45 
years  of  age;  Nace,  a  blacksmith,  29  years  of  age;  Lewis,  25  years 
of  age;  Basil,  18  years  of  age;  Jinny,  40  years  of  age;  Bose  Ann, 
18  years  of  age ;  Lora,  8  years  of  age ;  Emeline,  6  years  old ;  Alonzo, 
4  years  of  age;  Manning,  2  years  of  age;  Henry,  26  years  of  age; 
Eliza,  20  years  of  age.    Becorded  20th  August,  1822. 

That  in  1822,  Henry  Abell,  the  party  under  whom  the  defendants 
claim  title,  by  bill  of  sale  in  due  form  of  law,  conveyed  to  Bennett 
Abell,  the  plaintiff's  intestate,  negro  woman  Jinny ;  they  then  fur- 
ther proved,  that  negro  boy,  John  Lloyd  was  the  child  of  Jinny,  born 
since  the  execution  of  said  .bill  of  sale;  that  said  negro  boy,  the 
property  in  dispute,  was  in  possession  of  the  plaintifl'  in  1829,  after 
Bennet  Abell's  death,  and  *  appraised  and  inventoried  as  a  qaq 
part  of  his  property.  The  defendants  then  offered  evidence,  •*^«^ 
tending  to  prove,  that  for  more  than  three  years  prior  to  the  institu- 
tion of  this  suit,  the  said  Henry  Abell,  under  whom  the  defendants 
claim,  title,  had  possession  of  the  said  negro  boy,  claiming  title  to 
him,  and  that  the  plaintiff  had  knowledge  of  such  adverse  claim  for 
more  than  three  years  prior  to  the  commencement  of  this  suit.  The 
defendant  then  prayed  the  Court  to  instruct  the  jury,  that  if  the 
jury  find  from  the  evidence,  that  defendant  or  the  person  under 
whom  he  claims,  had  been  in  possession  of  the  negro  boy  John  Lloyd 
in  controversy,  for  more  than  three  years  next  before  the  institution 
of  this  suit,  claiming  title  adverse  to  the  plaintiff  or  her  intestate, 
and  that  said  adverse  claim  of  title  was  known  to  said  plaintiff  for 
three  years  before  the  institution  of  this  suit,  then  the  plaintiff  was 
barred  by  the  plea  of  limitations;  otherwise  not.  Which  instruction 
the  Court  [Key,  A.  J.]  gave.    The  plaintiff  excepted. 

Second  Exception. — ^The  plaintiffs,  further  to  support  the  issue  on 
their  part  joined,  read  in  evidence  to  the  jury  the  bill  and  proceedings 
under  it,  filed  by  Henry  Abell  against  the  plaintiff  in  this  case,  (and 
the  decree  thereon.) 

Saint  Mary's  County,  to  wit:  At  a  County  Court  of  the  State  of 
Maryland  for  the  first  Judicial  District,  begun  and  held  at  Leonard- 
town,  in  and  for  the  county  aforesaid,  on  the  first  Monday  of  March, 
being  the  second  day  of  the  same  month,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  thirty-five,  and  the  fifty-ninth  year 
of  the  independence  of  the  CTnited  States  of  America :  Present, 
The  Honorable  Edmund  Key,  and 

Clement  Dobsey,  Associate  Judges. 

George  H.  Morgan,. Sheriff.  Jo.  Harris,  Clerk. 
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In  the  record  of  proceedings  of  the  said  Court  amoDgst  others  were 

the  following,  to  wit: 

This  was  a  bill  on  the  equity  side  of  Saint  Mary's  County  Goartf 
brought  by  Henry  Abell  vs.  Elizabeth  A.  Ahell^  Adni'Xy  Bennet  AbeU, 
Maria  L.  Abell^  Stisanna  E.  Abellj  Mary  A,  Abell^  Martha  A.  Abellj 
Jane  A.  Abell  and  Bennet  R.  Abell. 

•  The  object  of  this  bill  was  to  vacate  the  bill  of  sale  of  the 
370  20th  August,  1822,  from  the  complainant  Henry,  to  Bennet 
Abell,  and  was  against  his  administrator  and  heirs.  It  was  so  pro- 
ceeded in,  that  the  following  decree  was  passed.  This  cause  being 
ready  for  hearing,  and  being  submitted  by  counsel,  the  bill,  answer, 
exhibits  and  all  other  proceedings  were  by  the  Court  read  and  con- 
sidered ;  it  is  thereupon  this  11th  day  of  March,  1835,  adjudged, 
ordered  and  decreed  by  the  said  Court,  that  the  bill  of  sale  filed  in 
this  cause,  dated  the  twentieth  day  of  August,  1822,  executed  by  the 
said  complainant,  and  conveying  to  Bennet  Abell  the  negro  slaves 
therein  mentioned  be,  and  the  same  is  hereby,  vacated  and  annulled; 
and  it  is  further  ordered  and  decreed  by  the  said  Court,  that  the 
said  Elizabeth  A.  Abell,  administratrix  of  the  said  Bennet  Abell, 
deliver  into  possession  of  the  said  Henry  Abell  the  negro  slaves  in 
the  aforesaid  bill  of  sale  mentioned,  with  their  increase,  excepting 
negro  Jinny  and  the  child  sold  by  Bennet  Abell  in  his  lifetime;  and 
it  is  further  ordered  and  decreed,  that  each  party  pay  his  own  costs. 

Edmund  Key. 

The  verdi^.t  and  judgment  being  against  the  plaintiff,  she  brought 
the  cause  to  this  Court  by  appeal. 

The  cause  was  argued  before   Abcheb,  Dobsey,   and   Cham- 

BBBS,  J  J. 

Oaimn,  for  the  appellant.     Grain,  for  the  appellee. 

Dobsey,  J.  delivered  the  opinion  of  the  Court.  In  the  first  bill  of 
exceptions,  in  the  record  before  us,  the  instruction  asked  for  and 
granted  by  the  Court  was,  '^  that  if  the  jury  find  from  the  evidence, 
that  defendant  or  the  person  under  whom  he  claims,  had  been  in 
possession  of  the  negro  boy,  John  Lloyd,  in  controversy,  for  more 
than  three  years  next  before  the  institution  of  this  suit,  claiming 
title  adverse  to  the  plaintiff  or  her  intestate,  and  that  said  adverse 
claim  of  title  was  known  to  said  plaintiff  for  three  years  before  the 
institution  of  this  suit,  then  the  plaintiff  was  barred  by  the  plea  of 
limitations." 

^  *  As  far  as  respects  the  adverse  holding  and  claim  of  the 

^' '^  person  under  whom  the  defendant  claims  title,  in  the  view  we 
are  now  taking  of  the  instruction,  the  appellant  has  no  ground  of 
complaint;  there  was  ample  testimony  before  the  jury  to  warrant 
their  finding  such  adverse  holding  and  claim.  But  the  Court  erred 
when  it  instructed  the  jury  that  the  Statute  of  Limitations  was  a 
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bar  to  the  plaintiff's  action,  if  they  found  three  years  adversary  pos- 
session, and  claim  by  the  defendant,  becaase  there  was  no  testimony 
before  them  on  which  such  a  findinji:  conld  be  based.  The  instruc- 
tion complained  of  is  erroneous  on  another  ground.  It  directs  the 
jnry  that  the  Statute  of  Limitations  is  a  bar  to  the  plaintiff's  re- 
covery, if  they  find  three  years'  possession  and  claim  of  title,  by  the 
defendant  or  person  under  whom  he  claims,  adverse  to  the  plaintiff' 
or  her  intestate,  and  that  said  adverse  claim  of  title  was  known  to 
the  plaintiff  for  three  years  before  the  institution  of  the  suit.  Ac- 
cording to  the  instruction,  the  plaintiff  is  barred  by  the  defendant's 
three  years'  adverse  })ossession  and  claim,  in  the  life-time  of  the  in- 
testate, although  the  intestate  had  no  knowledge  of  such  possession 
and  claim  ;  the  bar  being  made  t<o  depend,  not  as  it  should  have  been, 
upon  the  intestate's  knowledge,  if  the  running  of  the  statute  com- 
menced in  his  life-time,  but  upon  the  knowledge  of  the  plaintiff,  who 
may  have  been  a  mere  stranger  during  nine-tenths  of  the  time,  cre- 
ating the  bar,  having  no  connection  with,  or  title  to,  the  property  in 
question. 

The  Court  erred  in  granting  the  instruction  for  another  reason. 
The  jury  are  instructed,  that  the  Statute  of  Limitations  is  a  bar,  if 
the  defendant  or  person  under  whom  he  claims  title  had  three  years' 
adverse  possession  claiming  title,  if  the  adverse  claim  of  title  was 
known  to  the  plaintiff  for  three  years  before  the  institution  of  the 
suif .  Thus  barring  the  plaintiff'  of  his  right  to  recover  simply  upon 
the  knowledge  of  the  adverse  claim  of  title,  unaccompanied  by  any 
possession.  The  principle  upon  which  the  operation  of  the  Statute 
of  Limitations  is  predicated,  is  not  that  the  party  in  whose  favor  it 
is  invoked,  has  set  up  an  adverse  claim  for  the  period  specified  in 
the  statute,  but  that  such  adverse  claim  is  accompanied  by  ^^^^ 
such  •  invasion  of  the  rights  of  the  opposite  party,  as  to  give  •*  •  *• 
him  a  cause  of  action,  which  having  failed  to  prosecute  within  the 
time  limited  by  law,  he  is  presumed  to  have  extinguished  or  surren- 
dered. A  mere  claim  of  title,  unaccompanied  by  adverse  possession, 
gives  no  right  of  action  to  the  person  against  whom  it  is  asserted, 
and  consequently  his  rights  are  unaffected  by  the  statute. 

We  think  the  Court  were  right  in  refusing  the  plaintift''s  first 
prayer  in  the  second  bill  of  exceptions.  It  required  the  Court  to  de- 
termine on  the  existence  of  matters  of  fact,  of  which  the  jury  only 
are  the  proper  judges.  The  Court's  refusal  also  of  the  second  prayer 
in  that  bill  of  exceptions,  meets  our  approbation,  as  there  is  no  such 
principle  or  inference  of  law  that  the  pendency  of  the  proceedings  in 
equity  referred  to  necessarily  postponed  till  after  tbe  decree,  the 
commencement  of  the  adverse  possession  of  Henry  Abell.  Tbe  re- 
fusal of  these  prayers  is  the  only  matter  appealed  from  in  the  second 
bill  of  exceptions.  It  was  also  argued  under  this  exception,  that  the 
Statute  of  Limitations  could  be  no  obstacle  to  the  plaintiff's  recovery, 
because  until  after  the  decree  of  1835,  she  was  ignorant  of  her  rights 
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to  Degro  John  Lloyd.  In  answer  to  this  novel  argument,  it  might 
be  replied,  that  we  have  never  met  with  a  replication  in  a  trial  at 
law  where  the  plaintiff's  ignorance  of  his  rights  has  been  held  to  de- 
feat the  bar  of  the  Statute  of  Limitations.  No  sach  case  has  been 
referred  to.  If  such  a  principle  of  law  existed,  authorities  upon  the 
subject  could  readily  have  been  found. 

But  there  are  other  answers  to  this  argument.  There  are  no  facts 
in  testimony  in  the  cause  from  which  either  Oourt  or  jury  could  im- 
pute such  ignorance  to  the  plaintiff;  and  if  there  were,  the  point  not 
appearing  to  have  been  decided  in  the  Court  below,  by  the  Act  of 
1825,  it  is  excluded  from  our  consideration. 

We  concur  with  the  County  Court  in  their  refusal  to  grant  the 
plaintiff's  prayer  in  the  third  bill  of  exceptions.  The  prayer  calls  on 
the  Court  to  declare  the  statutory  bar  removed,  if  the  jury  believe  a 
Qiyo  ^^^^  wholly  immaterial  to  its  operation.  The  bar  *  of  the 
^'^  statute  does  not  depend  upon  the  plaintifi^'s  admission  of 
knowledge  of  the  defendant's  adverse  claim  of  title ;  but  upon  the 
fact  to  be  determined  by  the  jury,  whether  she  possessed  such 
knowledge,  and  if  she  possessed  such  knowledge,  whether  she  ever 
made  any  admission  of  it  or  not,  is  wholly  immaterial  to  the  opera- 
tion of  the  statute. 

We  concur  with  the  County  Court  in  the  refusal  to  grant  the  plain- 
tiff's prayers  in  the  second  and  third  exceptions,  but  dissenting  from 
its  instruction  to  the  jury  in  the  first  bill  of  exceptions,  we  reverse 
their  judgment.  Judgment  reversed^  and  procedendo  awarded. 


Booth  and  Benoh,  Executors  of  Sv^eabingen  vs.  The.  Unitbi> 

States.— June,  1841. 

The  Act  of  1715,  oh.  28,  sec.  6,  excepts  such  bills,  bonds,  judgments,  &c. 
^^as  shall  be  taken  in  the  name  or  for  the  use  of  our  sovereiKn  lord,  the 
King,  his  heirs  and  successors,^'  from  its  operation.  The  State,  suooeed- 
ing  to  the  rights  of  sovereignty,  stood  at  the  Declaration  of  Independ- 
ence in  the  place  of  the  King,  and  when  she  surrendered  certain  powers 
of  sovereignty  to  the  United  States,  the  exception  also  applied  to  that 
government. 

The  plea  of  limitations  only  affects  the  remedy. 

The  United  States  suing  in  a  State  Ck>urt  are  within  the  exceptions  of  the 
Act  of  Limitations,  in  favor  of  the  sovereignty  of  the  State.  Tbe 
former  government  beiug  possessed  of  a  part  of  that  sovereignty. 

An  affidavit  and  motion  for  leave  to  issue  a  scire  facias  to  revive  a  judgment^ 
are  not  necessary  under  our  practice. 

Appeal  from  Washington  County  Court.  On  the  16th  Jannaiy, 
1837,  the  United  States  sued  forth  out  of  Washington  County  Coart 
a  writ  of  scire  facias  of  the  tenor  following,  to  wit : 
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^^  WashiDgton  County,  to  wit :  The  State  of  Maryland,  to  the  sher- 
iff of  Washington  County,  Greeting : — ^Whereas  at  a  County  Court 
begun  and  held  at  Hagerstown,  in  and  for  the  county  aforesaid,  on 
the  third  Monday  in  November,  in  the  year  of  onr  Lord  one  thou- 
sand eight  hundred  and  twenty,  the  *  United  States,  by  judg-  ^^^ 
ment  of  the  same  Court,  recovered  against  a  certain  Isaac  S.  ^  '  ^ 
Swearingen,  late  of  Washington  County,  yeoman,  as  well  the  sum  of 
two  hundred  and  ten  dollars,  a  certain  debt,  as  the  sum  of  ten  dol- 
lars and  four  cents, — to  be  released  on  the  payment  of  one  hundred 
and  three  dollars  and  fourteen  cents,  with  interest  from  1st  July, 
1818,  and  910.04  for  their  costs  and  charges,  by  them  about  their 
suit  in  that  behalf  laid  out  and  expended,  whereof  the  said  Isaac  S. 
Swearingen  was  convict ;  as  it  appears  on  record.  And  whereas,  the 
said  Isaac  is  since  deceased,  to  wit,  at  the  county  aforesaid,  as  by 
the  suggestion  of  the  United  States  hath  been  stated.  And  now  in 
behalf  of  the  said  United  States  it  hath  been  understood  in  the  said 
Court,  that  although  the  judgment  thereof  is  given,  yet  execution 
for  the  debt,  costs  and  charges  aforesaid,  still  remain  to  be  made  for 
them :  Whereupon  the  same  United  States  have  besought  that  a 
proper  remedy  be  granted  them  in  this  behalf^  and  as  it  is  right 
that  these  things  which  in  the  said  Court  are  lawfully  transacted 
and  adjudged,  should  be  carried  into  due  and  speedy  execution — 
Ton  are  therefore  hereby  commanded,  that  by  good  and  lawful  men 
of  your  bailiwick,  you  give  notice  to  the  said  William  Booth  and 
Samuel  H.  Bench,  executors  of  the  testament  and  last  will  of  the 
said  Isaac,  that  they  be  and  appear  before  the  said  County  Court,  to 
be  held  at  the  Court-house  in  Hagerstown,  in  said  county,  on  the 
fourth  Monday  of  March  next,  to  shew  if  they  have  or  can  say  any- 
thing for  themselves  why  the  said  United  States  ought  not  to  have 
their  execution  against  them  for  the  debt,  costs  and  charges  to  be 
levied  of  the  goods  and  chattels  which  were  of  the  said  Isaac  at  the 
time  of  his  death,  in  the  hands  and  custody  of  the  said  William  and 
Samuel  H.  remaining  to  be  administered,  if  so  much  they  have  in 
their  hands  as  aforesaid,  according  to  the  force,  form  and  effect  of 
the  recovery  aforesaid,  if  they  the  said  William  and  Samuel  II.  shall 
think  fit ;  and  further  to  do  and  receive  what  the  Court  shall  then 
and  there  consider,  concerning  them  in  this  behalf,  and  have  there 
then  the  names  of  those  by  whom  you  shall  give  notice,  and  this 
writ.  Witness  the  Honorable  John  Buchanan,  Chief  Judge  of 
our  said  Court,  •the  twenty-first  day  of  November,  eighteen  Qiyc 
hundred  and  thirty-six.  Issued  the  16th  day  of  January,  •'•^ 
1837.  O.  H.  Williams,  Clk." 

After  oyer  of  the  writ  of  scire  f€uH(iSy  the  defendants  pleaded, ''  that 
the  said  United  States  of  America  ought  not  to  have  execution  of 
the  debt,  costs  and  charges  aforesaid,  in  the  said  writ  of  scire  fadas 
mentioned,  and  in  the  manner  therein  prayed,  because  they  say,  that 
by  a  certain  Act  of  Assembly  of  the  then  Province,  now  State  of 
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Maryland,  made  at  a  sensioD  of  Assembly  held  at  Annapolis  on  the 
26th  day  of  April,  in  the  year  1715,  entitled,  ^  nn  Act  for  limitation 
of  certain  actions  for  avoiding  suits  at  law,'  amongst  other  things, 
it  was  and  is  enacted,  by  authority  of  the  said  Assembly,  that  no 
bill,  bond,  judgment,  recognizance,  statute  merchant,  or  of  the  staple, 
or  other  specialty  whatsoever,  except  such  as  should  be  taken  in  the 
name  or  for  the  use  of  our  sovereign  lord  the  king,  his  heirs  and  suc- 
cessors, shall  be  good  and  pleadable,  or  admitted  in  evidence  against 
any  person  or  persons  of  the  said  Province  (now  State)  alter  the 
principal  debtor  and  creditor  have  been  both  dead  twelve  years,  or 
the  debt  or  thing  in  action  above  twelve  years  standing,  with  a  sav- 
ing to  certain  ])ersons  under  certain  impediments,  as  in  the  sixth 
section  of  the  said  Act  are  more  ])articularly  mentioned ;  as  by  the 
same  Act  yet  in  force  and  unrepealed,  fully  and  clearly  appears. 
And  the  said  William  and  Samuel  H.  in  fact  say,  that  the  said  Isaac 
S.  Swearingen  in  his  life-time,  from  the  time  next  hereinafter  men- 
tioned to  the  time  of  his  death,  was  a  citizen  of  this  State,  inhabit- 
ing and  residing  therein  ;  and  that  these  defendants,  execntors  as 
aforesaid,  are,  and  for  divers  years  last  past,  have  been  citizens  of 
said  State,  inhabiting  and  residing  therein,  to  wit,  at  the  connty 
aforesaid,  and  that  the  judgment  aforesaid,  in  the  writ  of  scire  fadm 
aforesaid  mentioned,  was  had  and  recovered  against  the  said  Isaac 
S.  Swearingen,  in  the  same  writ  mentioned,  on  the  twenty-ninth  day 
of  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty,  and  not  after;  and  that  the  writ  of  scire  facias  afore* 
said,  upon  the  said  judgment  in  the  plea  aforesaid,  against  them  the 
QiYA  ^^^^  William  and  Samuel  *  H.,  executors  of  the  said  Isaac  as 
*'•''  aforesaid,  was  impetrated  and  issued  on  the  16th  day  of  Jan- 
uary, 1837,  and  not  before,  and  that  the  debt,  costs  and  charges  afore- 
said, by  virtue  of  the  judgment  aforesaid,  in  the  same  writ  of  scire 
facias  mentioned,  before  the  impetration  and  suing  out  of  the  same 
writ  of  scire  facias^  were  above  twelve  years  standing,  to  wit,  at  the 
county  aforesaid;  and  so  the  said  William  and  Samuel  H.  say,  that 
the  judgment  aforesaid,  by  force  of  the  Act  of  Assembly  aforesaid, 
is  not  good  and  pleadable,  or  to  be  admitted  in  evidence  against  them 
the  said  William  and  Samuel  H.,  executors  of  the  said  Isaac  Swear- 
ingen, deccHsed,  in  the  plea  aforesaid;  and  this  the  said  William  and 
Samuel  H.  are  ready  to  verify.  Wherefore  they  pray  judgment  if 
the  said  United  States  of  America  execution  against  them  for  the 
debt,  costs  and  charges  aforesaid,  to  be  levied  of  the  goods  and  chat- 
tels which  were  of  the  said  Isaac  at  the  time  of  his  death  in  the 
hands  and  custody  of  the  said  William  and  Samuel  H.  remaining  to 
be  administered,  if  so  much  they  have  in  their  hands  as  aforesaid, 
according  to  the  force,  form  and  effect  of  the  recovery  aforesaid,  to 
have  ought,  &c." 

To  this  plea  the  plaintiffs  demurred  generally*,  and  the  Goanty 
Court  rendered  judgment  for  the  plaintiff's,  &c.  The  defendants  ap- 
pealed. 
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Tbe  canse  was  argaed  before  Aboheb,  Ghambebs,  and  Spence, 
JJ. 
Weisel  and  F.  A.  Schley,  for  the  nppellants. 
Joe  and  PricCj  for  the  appellees. 

Abgheb,  J.  delivered  the  opiDion  of  the  Gonrt.  The  question 
(rising  in  this  case  is,  whether  the  defendants  coald  interpose  to  the 
^aim  of  tbe  United  States,  the  plea  of  limitations. 

The  plea  of  limitations  affects  only  the  remedy,  and  the  question 
las  been  raised,  how  far  the  Statute  of  Limitations,  apart  from  its 
xceptions,  would  operate  on  a  claim  which  it  is  conceded,  if  it  were 
ending  in  the  United  States  Court,  could  not  •  be  barred  by  g^^^ 
be  statute.  We  do  not  deem  it  necesnary  to  determine  this  «*•• 
aestion,  which  has  been  ably  discussed  at  the  bar;  because  we 
link  the  preliminary  question,  whether  the  Statute  of  Limitations 
'  this  State,  excepts  the  United  States  from  its  operation,  is  with 
le  plaintiff. 

All  bonds,  &c.,  taken  in  the  name  of  the  King,  &c.,  are  ex- 
"essly  excepted;  and  that  the  State  succeeding  to  the  right  of 
vereignty,  stood,  at  the  Declaration  of  Independence,  in  the  place 

tbe  King,  and  being  thus  expressly  excepted,  when  she  snrren- 
red  certain  powers  of  sovereignty  to  the  United  States,  the  excep- 
III  must  be  considered  as  applying  to  such  newly  created  govern- 
)nt,  thus  clothed  with  portions  of  her  sovereign  power.  To  all 
ims  springing  out  of  the  exercise  of  every  sovereign  power  by  the 
ite,  and  which  were  due  to  the  State,  by  express  legislation,  the 
strine  of  nullum  tempus^  &c.,  was  applied,  and  when  portions  of 
s  sovereign  power  have  been  conferred  upon  another  government, 
1  claims  spring  out  of  the  legitimate  exercise  of  such  powers,  such 
vly  created  government,  to  the  extent  of  the  granted  power,  must 
I  ought  to  be  considered,  as  standing  in  the  place  and  stead  of 

State ^M>  granting  them;  and  if  the  State  would  have  been  ex- 
ted  from  the  operation  of  the  statute,  upon  all  claims  she  might 
e,  from  the  exercise  of  any  power  which  now  has  been  granted 
^y,  the  United  States,  in  the  exercise  of  them,  is  but  the  substi- 
I  of  the  State,  an<}  is  entitled  to  the  benefit  of  the  exception  like- 
).  This  interpretation  of  the  Act  does  not  enlarge  the  exception, 
t  is  as  before,  confined  to  the  sovereign  power,  which  is  now  by 
Constitutions  parcelled  out  to  two  governments. 

is  objected,  that  the  proceedings  should  show  an  affidavit  and 
on  for  leave  to  issue  the  set.  fac.  If  this  objection  can  be  prop- 
raised  upon  the  demurrer,  we  should  say,  the  plaintiff  was  under 
bligation  to  take  such  steps.  Our  settled  practice  in  this  respect 
not  conformed  to  that  of  the  King's  Bench  in  England,  and  has 

too  long  established,  to  be  now  changed,  if  it  were  proper  or 
3able  so  to  do.  Judgment  affirmed. 
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S7S   *  State,  use  of  William  Clabkb  vs.  Albxandeb  MgEee, 
Adm'r  of  Benjamin  B.  Walls. — June,  1841. 

A  settlement  in  writing,  acknowledging  a  sum  due  for  the  county  paper  of 
the  year  1885,  made  hy  the  deputy  of  the  county  collector  for  that  year, 
is  prima  facie  proof  against  a  security  of  such  collector  on  his  official 
bond,  and  is  evidence,  that  the  collector  had  collected  and  receiTed  such 
money,  (a) 

Appeal  from  Prince  George's  County  Goart.  This  was  an  action 
of  debt,  instituted  on  the  25th  of  September,  1^7,  by  the  appellant 
against  the  appellee,  on  the  bond  of  Thomas  M.  D.  Baden,  the  api>el- 
lee's  intestate,  and  others,  under  the  following  condition : 
.  ^^  The  condition  of  the  above  obligation  is  such,  that  if  the  above 
bound  T.  M.  D.  Baden,  shall  well  and  faithfully  execute  his  office, 
and  the  several  duties  required  of  him  by  law,  and  shall  well  and  truly 
account  for,  and  pay  to  the  Justices  of  the  Levy  Gourt  or  their  order, 
the  several  sums  of  money  which  he  shall  receive,  or  be  answerable 
for  by  law,  at  such  time  as  the  law  shall  direct,  then  the  obligation 
to  be  void,  &c." 

After  the  declaration  and  plea  of  general  performance,  the  plain- 
tiff replied,  that  at  the  time  of  making  the  writing  obligatory  afore- 
said, and  thereafter,  the  said  Thomas  M.  D.  Baden  was  collector  of 
the  county  charges  and  public  assessments,  imposed  by  law  on  the 
inhabitants  of  said  county,  and  that  before  the  making  of  said 
writing  obligatory,  to  wit,  on  the  eighth  day  of  July  in  the  year 
eighteen  hundred  and  thirty- five,  there  was  allowed  by  the  Levy 
Gourt  of  said  Gounty,  unto  sundry  citizens  of  said  county,  or 
other  divers  sums  of  money  for  divers  services,  &c.,  amounting 
in  the  whole  to  the  sum  of  one  hundred  and  twenty-two  doIUrs 
and  thirteen  cents,  which  said  sums  had  by  the  persons  thereto 
entitled,  been  transferred  and  assigned  to  the  said  William  Clarke, 
in  the  endorsement  of  the  writ  issued  in  this  cause  mentioned, 
whereof  the  said  Thomas  M.  D.  Baden,  as .  collector  aforesaid, 
afterwards,  that  is  to  say,  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  there  had  notice^  and  the  said  State,  by  its  said 
attorney,  further  in  fact  saith,  that  after  the  said  sums  of  money  bad 
been  *  transferred  to  him  in  manner  aforesaid,  to  wit,  on  the 
"  ■  "  nineteenth  day  of  July  in  the  year  of  our  Lord  eighteen  hun- 
dred and  thirty-seven,  a  certain  John  B.  Baden  of  said  county,  the 
duly  authorized  agent  of  the  said  Thomas  M.  D.  Baden,  as  coUector 
aforesaid,  in  this  behalf  accounted  together  with  the  said  William 
Glarke,  of  and  concerning  the  said  sums  of  money,  and  on  that 

(a)  See  Baden  vs.  State,  1  Gill,  165. 
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accoaDting,  the  said  Thomas  M.  D.  Baden  as  collector  aforesaid,  wsus 
found  indebted  to  the  said  William  Clarke,  in  the  sum  of  J122.13,  and 
the  said  Thomas  M.  D.  Baden,  as  collector  aforesaid,  being  so  found 
indebted  to  the  said  William  Clarke,  in  the  said  sum  of,  &c.,  the  said 
Thomas  M.  D.  Baden,  as  collector  afoi^esaid,  in  consideration  thereof, 
afterwards,  that  is  to  say  on,  &c.,  at,  &c.,  in  consideration  thereof, 
imdertook  and  promised  the  said  William  Clarke,  to  pay  him  the 
said  sum  of,  &c.,  when  he  should  be  thereto  afterwards  requested, 
and  the  said  State  by  its  said  attorney,  further  in  fact  saith,  that 
the  said  several  sums  of  money  so  as  aforesaid  allowed  by  the  Jus- 
tices of  the  Levy  Court  of  said  county,  were  assessed,  laid  and  im- 
posed on  the  inhabitants  of  said  county,  and  the  said  Thomas  M. 
D.  Baden,  as  collector  aforesaid,  was  required  by  the  duties  of  his 
office  by  reason  of  the  premises,  to  collect  and  receive  the  same  for 
the  use  of  the  said  William  Clarke,  to  whom  the  same  had  been 
transferred  and  assigned  as  aforesaid,  and  so  forth ;  and  the  said 
State  by  its  said  attorney  further  saith,  that  although  the  said 
Thomas  M.  D.  Baden,  as  collector  aforesaid  after  making  the  said 
writing  obligatory  aforesaid,  and  before  the  issuing  of  the  writ  origi- 
nal  of  the  said  State  in  this  cause,  did  collect  and  receive  the 
said  £(ums  of  money  amounting  as  aforesaid,  to  the  sum  of  one  hun- 
dred and  twenty-two  dollars  and  thirteen  cents  current  money 
assessed,  laid  out  and  imposed  as  aforesaid,  yet  the  said  sums  of 
money  or  any  part  thereof,  although  thereto  often  requested,  he  the 
said  Thomas  M.  D.  Baden,  to  him  the  said  William  Clarke,  hath  not 
rendered  or  paid,  but  hath  hitherto  altogether  refused,  and  still  doth 
refuse  to  render  or  pay  the  same,  or  any  part  thereof  and  this,  &c. 

To  this  replication  the  defendant  rejoins,  that  the  said 
*  Thomas  M.  D.  Baden,  did  not  collect  and  receive  for  the  use  3®® 
of  the  said  State,  the  several  sums  of  money  in  the  said  replication 
mentioned,  nor  any  part  thereof,  in  manner  and  form  as,  &c.;  and 
this  he  prays  may  be  enquired  of  by  the  country,  and  the  said  State 
in  like  manner,  &c. 

At  the  trial  of  this  cause,  the  plaintiff  to  maintain  the  issue  joined 
on  his  part,  proved  to  the  jury  by  competent  testimony,  that  John 
B.  Baden  was  the  deputy  collector  of  Thomas  M.  D.  Baden,  the  prin- 
cipal in  the  bond  on  which  this  suit  is  brought,  who  was  the  collec- 
tor of  the  county  levies  for  the  year  1836,  and  that  a«  such  deputy, 
he  frequently  settled  claims  against  the  county,  due  to  the  said  wit- 
ness as  the  agent  and  deputy  of  said  collector.  That  after  such  set- 
tlements and  liquidation  of  claims  against  the  county  by  said  deputy 
the  said  Thomas  M.  D.  Baden,  as  collector  aforesaid,  was  in  the  habit 
of  paying  the  sums  so  admitted  to  be  due  by  the  said  deputy  in  such 
settlements,  thus  recognizing  the  authority  of  the  said  deputy,  to 
come  to  such  liquidations.  He  further  proved  by  a  competent  wit- 
ness, who  was  acquainted  with  the  hand- writing  of  the  said  deputy 
that  his  signature  to  the  following  paper  is  his  genuine  hand- writing. 
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$122.13.  On  demand,  I  promise  to  pay  William  Clarke, 

or  order,  one  hundred  and  twenty-two  dollars  and  thirteen  cents, 
with  legal  interest  from  date,  it  being  for  county  paper  for  the  year 
1835.  July  19th,  1837. 

John  B.  Baden,  Deputy  Collector. 

And  the  said  plaintiff  further  proved  by  the  attorney  who  insti- 
tuted the  present  suit,  that  after  the  said  paper  was  put  in  his  bands 
for  collection,  he  showed  the  same  to  the  said  collector,  who  promised 
as  collector,  to  pay  the  amount  thereby  admitted  to  be  due ;  that  he 
thinks  this  promise  was  made  before  the  suit  was  brought,  but  is 
confident,  that  similar  promises  were  made  after  the  institution  of 
the  suit,  and  the  plaintiff  insisted,  that  this  proof,  if  believed  by  the 
jury,  was  sufficient  to  entitle  him  to  a  verdict  against  the  defendant; 
that  if  presented,  2^  prima  fade  case  of  indebtedness  to  the  plaintiff 

Qfil  ^^  ^^  ^^^  ^^  ^^  ^^^^  Thomas  M.  D.  Baden,  as  collector 
Sell  •  aforesaid,  which  unless  rebutted  by  the  defendant,  entitled 
the  plaintiff  to  recover  upon  the  official  bond  of  the  collector,  sued 
on  in  this  action ;  but  the  Court  [Stephen,  G.  J.,  and  Key,  A.  J.,] 
upon  the  prayer  of  the  counsel  for  the  defendant,  were  of  opinion, 
and  so  instructed  the  jury,  that  the  evidence  so  offered  on  the  part 
of  the  plaintiff',  did  not  authorize  a  recovery  against  the  defendant 
a£  administrator  aforesaid,  the  said  Walls,  his  intestate,  having  only 
executed  said  bond  as  a  surety.    The  plaintiff  excepted. 

And  the  verdict  and  judgment  being  against  him,  he  brought 
this  appeal. 

The  cause  was  argued  before  Ascheb,  Dobsey,  and  Ghambebs, 
JJ. 

T.  F.  Bowie  and  J.  Johnson,  for  the  appellants.  C.  C.  Magruder 
and  I'rattj  for  the  appellees. 

Chimbebs,  J.  delivered  the  opinion  of  this  Court.  The  grounds 
of  the  decision  are,  that  the  paper  offered,  with  the  oral  testimony, 
had  a  direct  influence  on  the  issue,  which  was,  whether  the  collector 
had  ^^ collected  and  received"  the  money  mentioned  in  the  replica- 
tion. It  was  admissible  evidence,  and  might  be  made  by  the  jury 
the  foundation  of  a  verdict.  It  was  as  competent  as  evidence  against 
the  surety,  as  it  would  have  been  against  the  principal.  The  agency 
of  the  deputy  had  not  ceased,  but  was  in  fact  afterwards  recognized 
by  his  principal. 

The  Court  in  effect  decided  against  th\s  prima  facie  evidence,  that 
the  jury  must  find  for  the  defendant,  and  in  that,  the  Court  erred. 
There  is  no  other  question  which  can  be  raised  in  this  case. 

Judgment  reversed^  and  procedendo  awarded. 
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•  Thomas  Beuce  et  al  vs.  The  State,  iise  of  H.  Love,    382 
surviving  Adm'r  of  Samuel  0.  Love. — Jane,  1841. 

The  CoDBtitation  of  Maryland,  Art.  43,  requires  bond  with  security  to  be 
taken  every  year  of  tlie  sheriff,  and  declares  that  no  sheriff  shall  be 
qualified  to  act,  before.the  same  is  g^ven.  (a) 

The  Act  of  1794,  ch.  54,  seci  8,  prescribes  the  time,  that  the  sheriff  ^s  bonds 
.  thereafter  be  taken,  and  before  whom;  and  requires  the  Court,  or  Judge, 
&c.  before  whom  the  bond  is  taken,  to  judge  of  the  sufficiency  of  the 
securities  offered  by  the  sheriff. 

A  sheriff  is  not  qualified  to  act  as  such,  nor  bound  to  discharge,  the  duties  of 
his  office,  simply  by  causing  a  bond  to  be  signed  by  himself  and  his 
securities,  which  has  not  been  approved  of.  (b) 

•Securities  are  never  held  bound  beyond  the  true  intent  and  meaning  of  their 
contract,  (c) 

The  liability  of  sureties  in  a  sheriff  ^s  bond,  is  only  for  the  acts  of  a  legally 
constituted  sheriff. 

A  sheriff  ^s  bond  by  the  act  of  approval,  does  not  relate  to  the  date  of  the 
bond.  It  is  obligatory  when  approved  according  to  the  Act  of  1794,  ch. 
54.  (d) 

The  official  bond  of  the  sheriff,  dated  on  the  21st  December,  1881,  continued 
in  force  until  the  Isc  January,  1888,  unless  between  the  8th  October, 
1882,  and  the  1st  January,  1888,  a  new  sheriff  ^^  bond  had  been  made  and 
delivered. 

And  where  a  ca.  sa,  was  delivered  to  the  sheriff  on  the  81st  December,  1882, 
on  which  day  the  bond  of  that  year  expired,  and  the  bond  for  the  suc- 
ceeding year  was  approved  and  perfected,  upon  an  issue  joined  as  to  the 
performance  of  duties  from  the  time  of  making  the  latter  bond,  a  ques- 
tion of  fact  is  created  for  the  decision  of  the  jury,  viz:  the  precise  time 
of  the  delivery  of  the  second  bond,  and  whether  the  ca.  sa.  reached  the 
sheriff  ^s  hands  before  or  after  that  period. 

APPEAL  from  Prince  George's  Gonnty  Coart.  This  was  an  action 
of  debt,  brought  on  the  7th  January,  1837,  by  the  appellee  against 
the  appellants,  on  the  official  bond  of  Thomas  Bruce,  sheriff  of  Prince 
C^rge's  County,  dated  3l8t  December,  1832.  The  bond  was  ap- 
proved by  Eet,  a.  J.  on  the  7th  February,  1833,  and  enrolled  the 
next  day.  The  plaintiff's  breach  of  the  condition  of  the  bond,  was 
assigned  in  the  replication,  and  alleged,  that  Bichard  Peach  and  H. 
Love,  as  the  administrators  of  Samuel  G.  Love,  recovered  judgment 
for,  &c.,  against  Thomas  Baldwin,  late  of  said  county ;  that  on  the 
3Lst  December,  1832,  the  said  H.  L.,  as  the  surviving  administrator 


(a)  See  Rev.  Code,  Art.  61,  sec.  2. 

lb)  Cited  in  Milburn  vs.  State,  1  Md.  15;  Burgess  vs.  Lloyd,  7  Md.  203;  U. 
S.  vs.  Le Baron,  19  Howard,  77. 

(c)  See  Sasscer  vs.  Young,  6  G.  &  J.  162. 

(d)  Cited  in  Broome  vs.  U.  8.  15  Howard,  156. 

17  11  G.  &  J. 
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^^^  •  of  8.  C.  L.,  prosecuted  out  of  the  said  CJourt,  a  writ  of  ea.  8a. 
^^^  to  the  sheriff  of  Prince  George's  County,  by  which,  &c.,  re- 
turnable on  the  first  Monday  of  April,  1833,  to  satisfy,  &c.,  that  the 
said  writ  was  afterwards,  to  wit,  on  the  31st  December,  1832,  the 
said  Thomas  Bruce,  being  then  sheriff  of  Prince  George's,  duly 
elected,  qualified  and  commissioned,  delivered  to  him  to  be  executed, 
that  he  took  and  arrested  the  said  Thomas  Baldwin,  and  so  returned 
the  said  writ.  The  replication  then  proceeded  to  set  out  the  sheriff's 
default  in  not  producing  the  defendant  when  called,  and  his  final 
amercement  for  that  default. 

The  appellants  in  the  County  Court,  denied  the  breach  generally 
by  a  plea,  alleging,  that  the  said  Thomas  Bruce,  in  the  condition  of 
the  said  writing  obligatory  mentioned,  hath  well  and  truly  observed, 
performed  and  kept,  all  and  singular  the  matters  and  things  in  the 
condition  of  the  said  writing  obligatory,  contained  and  mentioned, 
which  he,  according  to  the  force,  form  and  effect  of  the  same  con- 
dition, ought  to  have  observed,  performed,  &c.,  from  the  time  of 
making  said  writing  obligatory,  hitherto  as  they  have  in  their  repli- 
cation alleged,  &c.    On  this  rejoinder  the  plaintiff  joined  issue. 

First  Exception. — At  the  trial  of  this  cause,  the  plaintiff  to  main- 
tain the  issue  joined  on  his  part,  proved  the  rendition  of  the  judg- 
ment, the  issuing  of  the  capias  ad  satisfadendumj  and  the  judgment 
of  default  against  said  Bruce,  as  alleged  in  the  replication. 

The  defendants  then  proved,  that  the  said  Bruce,  as  sheriff  of  said 
county,  gave  an  official  bond,  bearing  date  the  2ist  of  December, 

1831,  approved  and  enrolled  23rd  day  of  December,  1831. 

And  insisted,  that  said  bond  was  in  force  on  the  31st  December, 

1832,  when  the  said  process  of  capias  ad  satisfa^nduniy  was  de- 
livered to  said  Bruce,  as  alleged  in  the  said  replication,  and  that  the 
suit  should  have  been  brought  upon  that  bond ;  and  that  the  suit 
wa«  improperly  brought  upon  the  bond  sued  on  in  the  present  case; 
but  the  Court,  [Stephen,  C.  J.  and  Key,  A.  J.]  were  of  opinion  and 

_  so  decided,  that  the  •bond  dated  on  the  2l8t  December, 
•***  1831,  was  not  in  force  on  the  31st  December,  1832,  when  the 
process  in  this  case  was  placed  in  the  hands  of  said  Bruce  sis  sheriff. 
The  defendants  excepted. 

Second  Exception. — In  addition  to  the  proof  offered  in  the  pre- 
ceding exceptions,  which  by  agreement  is  made  a  part  of  this  excep- 
tion, the  defendants  offered  in  evidence  an  Act  of  the  General  As- 
sembly of  Maryland,  passed  at  December  Session,  1832,  and  passed 
on  the  19th  day  of  January,  1833,  ch.  10.  An  Act  to  authorize 
Thomas  Bruce,  the  present  sheriff  of  Prince  George's  County,  to  bond 
as  sheriff  of  said  county,  at  any  time  before  the  tenth  day  of 
February  next,  and  to  authorize  the  clerk  of  said  county  to  receive 
and  record  said  bond. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  Maryland^ 
That  Thomas  Bruce,.  Esquire,  the  present  sheriff  of  Prince  George's 


BRUCE  BT  AL.  vs.  THE  STATE.— 11  G.  &  J.  259 

Coooty,  be  and  he  is  hereby  authorized  to  boud  as  sheriff  of  said 
county,  at  any  time  before  the  lOtb  day  of  Febraary  next,  provided 
the  said  bond  shall  be  approved  and  attested  according  to  law. 

Section  2.  And  be  it  enacted^  That  the  clerk  of  Prince  Qeorge's 
CoQDty  Gonrt,  be  and  he  in  hereby  authorized  and  required  to  re- 
ceive auti  record  the  bond  referred  to  in  the  preceding  section,  pro- 
ridiDg  the  same  be  in  all  respects  in  conformity  with  the  provisions 
of  the  existing  law  upon  the  subject  of  sheriffs'  bonds. 

ADd  then  proved,  that  the  boud  upon  which  this  suit  is  brought, 
was  brought  to  Judge  Key,  a  few  days  after  the  time  had  expired 
within  which  said  Bruce  could  bond  i\s  sheriff  as  aforesaid;  and  that 
8aid  Key  was  then  requested  by  Bruce  to  approve  said  bond,  Bruce 
assigning  as  a  reason,  that  iis  said  bond  had  been  signed  and  sealed 
on  the  3l8t  December,  1832,  he  thought  that  Judge  Key  ought  to 
approve  of  it;  that  said  Key  then  refused  to  approve  said  bond  on 
the  ground,  that  the  time  limited  by  law  for  its  approval  had  ex- 
Dired,  and  that  the  said  bond  was  afterwards  acknowledged  and 
ipproved,  under  and  by  virtue  of  the  authority  contained  in  the  said 
ict  of  •  Assembly,  on  the  7th  day  of  February,  1833,  and  q^e 
lelivered  in  the  clerk's  office  on  the  8th  day  of  February,  •»cJ5 
833,  and  then  prayed  the  Court  to  instruct  the  jury,  that  the  bond 
poD  which  this  suit  is  brought,  was  not  in  force  on  the  31st  day  of 
December,  1832,  and  that  if  the  jury  should  believe,  that  the  process 
r  capias  ad  satisfaciendum  did  issue,  and  was  delivered  to  the  said 
race  on  the  said  31st  December,  1832,  then  that  the  suit  in  this 
Lse  cannot  be  maintained ;  but  the  Court  were  of  opinion,  that 
though  the  bond  was  acknowledged  and  approved  on  the  *7th 
ebruary,  1833,  that  after  approval  it  had  relation  back  to  the  day 
its  date,  and  was  in  force  on  the  31st  December,  1832,  and  conse- 
lently  was  liable  for  the  said  default,  from  which  opinion  of  the 
)nrt,  and  their  refusal  to  grant  the  defendants'  prayer,  the  de- 
Qdants  excepted. 

The  verdict  and  judgment  below  being  against  the  said  Thomas 
nee,  and  his  securities,  they  brought  the  present  appeal. 

The  cause  was  argued  before  Archer,  Dorset,  and  Chambers, 

■ 

Prait^  for  the  appellants.     1\  F.  Bowie^  for  the  appellees. 

Horsey,  J.  delivered  the  opinion  of  the  Court.  The  appellee  con - 
ds,  that  a  sheriff's  bond  operates  from  its  date;  that  although  its 
ivery  to  the  Court,  Judge  or  Justices,  to  judge  of  the  sufficiency 
the  securities,  be  long  subsequent  to  its  date,  the  moment  thesuf- 
ency  of  the  securities  is  recognized  by  the  appropriate  authority, 
bond  relates  back  to  its  date,  and  binds  the  sheriff  and  his  scen- 
es, for  all  his  defaults,  subsequent  to  that  period.  That  the  old 
trine  of  bonds,  taking  effect  from  their  delivery  or  acceptance. 
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_  ^  •  of  S.  0.  L.,  prosecuted  out  of  the  said  Court,  a  writ  of  ca.  sa. 
^^^  to  the  sheriff  of  Prince  George's  County,  by  which,  &c.,  re- 
turuable  on  the  first  Monday  of  April,  1833,  to  satisfy,  &c.,  that  the 
said  writ  was  afterwards,  to  wit,  on  the  31  st  December,  1832,  the 
said  Thomas  Bruce,  being  then  sheriff  of  Prince  George's,  duly 
elected,  qualified  and  commissioned,  delivered  to  him  to  be  executed, 
that  he  took  and  arrested  the  said  Thomas  Baldwin,  and  so  returned 
the  said  writ.  The  replication  then  proceeded  to  set  out  the  sheriffs 
default  in  not  producing  the  defendant  when  called,  and  his  final 
amercement  for  that  default. 

The  appellants  in  the  County  Court,  denied  the  breach  generally 
by  a  plea,  alleging,  that  the  said  Thomas  Bruce,  in  the  condition  of 
the  said  writing  obligatory  mentioned,  hath  well  and  truly  observed, 
performed  and  kept,  all  and  singular  the  matters  and  things  in  the 
condition  of  the  said  writing  obligatory,  contained  and  mentioned, 
which  he,  according  to  the  force,  form  and  effect  of  the  same  con- 
dition, ought  to  have  observed,  performed,  &c.,  from  the  time  of 
making  said  writing  obligatory,  hitherto  as  they  have  in  their  repli- 
cation alleged,  &c.    On  this  rejoinder  the  plaintiff  joined  issue. 

First  Exception. — At  the  trial  of  this  cause,  the  plaintiff  to  main- 
tain the  issue  joined  on  his  part,  proved  the  rendition  of  the  judg- 
ment, the  issuing  of  the  capias  ad  satisfa,ciendum^  and  the  judgment 
of  default  against  said  Bruce,  as  alleged  in  the  replication. 

The  defendants  then  proved,  that  the  said  Bruce,  as  sheriff  of  said 
county,  gave  an  official  bond,  bearing  date  the  21st  of  December, 

1831,  approved  and  enrolled  23rd  day  of  December,  1831. 

And  insisted,  that  said  bond  was  in  force  on  the  31st  December, 

1832,  when  the  said  process  of  capias  ad  satisfaciendum.^  was  de- 
livered to  said  Bruce,  as  alleged  in  the  said  replication,  and  that  the 
suit  should  have  been  brought  upon  that  bond;  and  that  the  suit 
was  improperly  brought  upon  the  bond  sued  on  in  the  present  case ; 
but  the  Court,  [Stephen.  C.  J.  and  Key,  A.  J.]  were  of  opinion  and 

so  decided,  that  the  •bond  dated  on  the  2l8t  December. 
•'^^  1831,  was  not  in  force  on  the  31st  December,  1832,  when  the 
process  in  this  case  was  placed  in  the  hands  of  said  Bruce  as  sheriff. 
The  defendants  excepted. 

Second  Exception. — In  addition  to  the  proof  offered  in  the  pre- 
ceding exceptions,  which  by  agreement  is  made  a  part  of  this  excep- 
tion, the  defendants  offered  in  evidence  an  Act  of  the  General  As- 
sembly of  Maryland,  passed  at  December  Session,  1832,  and  passed 
on  the  19th  day  of  January,  1833,  ch.  10.  An  Act  to  authorize 
Thomas  Bruce,  the  present  sheriff  of  Prince  George's  County,  to  bond 
as  sheriff  of  said  county,  at  any  time  before  the  tenth  day  of 
February  next,  and  to  authorize  the  clerk  of  said  county  to  receive 
and  record  said  bond. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  Maryland^ 
That  Thomas  Bruce,.  Esquire,  the  present  sheriff  of  Prince  George's 
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CoQQty,  be  and  he  is  hereby  authorized  to  bond  as  sheriff  of  said 
connty,  at  any  time  before  the  10th  day  of  February  next,  provided 
the  said  bond  shall  be  approved  and  attested  according  to  law. 

Section  2.  And  be  it  enacted^  That  the  clerk  of  Prince  George's 
County  Court,  be  and  he  is  hereby  authorized  and  required  to  re- 
ceive aud  record  the  bond  referred  to  in  the  preceding  section,  pro- 
viding the  same  be  in  all  respects  in  conformity  with  the  provisions 
of  the  existing  law  upon  the  subject  of  sheriffs'  bonds. 

And  then  proved,  that  the  bond  upon  which  this  suit  is  brought, 
was  brought  to  Judge  Key,  a  few  days  after  the  time  had  expired 
within  which  said  Bruce  could  bond  s^  sheriff  as  aforesaid^  and  that 
said  Key  was  then  requested  by  Bruce  to  approve  said  bond,  Bruce 
assigning  as  a  reason,  that  as  said  bond  had  been  signed  and  sealed 
on  the  31st  December,  1832,  he  thought  that  Judge  Key  ought  to 
approve  of  it;  that  said  Key  then  refused  to  approve  said  bond  on 
tbe  ground,  that  the  time  limited  by  law  for  its  approval  had  ex- 
pired, and  that  the  said  bond  was  afterwards  acknowledged  and 
approved,  under  and  by  virtue  of  the  authority  contained  in  the  said 
Act  of  •  Assembly,  on  the  7th  day  of  February,  1833,  and    q^^^ 
delivered  in  the  clerk's  office  on  the  8th  day  of  February,    «*^^ 
1833,  and  then  prayed  the  Court  to  instruct  the  jury,  that  the  bond 
upon  which  this  suit  is  brought,  was  not  in  force  on  the  31st  day  of 
December,  1832,  and  that  if  the  jury  should  believe,  that  the  process 
of  capias  ad  satiafaoiendum  did  issue,  and  was  delivered  to  the  said 
Bruce  on  the  said  31st  December,  1832,  then  that  the  suit  in  this 
ca.se  cannot  be  maintained ;  but  the  Court  were  of  opinion,  that 
although  the   bond  was  acknowledged  and  approved  on   the  *7th 
February,  1833,  that  after  approval  it  had  relation  back  to  the  day 
of  its  date,  and  was  in  force  on  the  31st  December,  1832,  and  conse- 
quently was  liable  for  the  said  default,  from  which  opinion  of  the 
Court,  and  their  refusal  to  grant  the  defendants'  prayer,  the  de- 
fendants excepted. 

The  verdictand  judgment  below  being  against  the  said  Thomas 
Bruce,  and  his  securities,  they  brought  the  present  appeal. 

The  cause  was  argued  before  Aechee,  Doksey,  and  Chambers, 
JJ. 

I^rattj  for  the  appellants.     T,  F.  Bowie^  for  the  appellees. 

• 

DOBSBY,  J.  deli  veiled  the  opinion  of  the  Court.  The  appellee  con- 
tends, that  a  sherifiPs  bond  operate:^  from  its  date;  that  although  its 
delivery  to  the  Court,  Judge  or  Justices,  to  judge  of  the  sufficiency 
of  tbe  .securities,  be  long  subsequent  to  its  date,  the  moment  the  suf- 
ficiency of  the  securities  is  recognized  by  the  appropriate  authority, 
the  bond  relates  back  to  its  date,  and  binds  the  sheriff  and  his  secu- 
rities for  all  his  defaults,  subsequent  to  that  period.  That  the  old 
doctrine  of  bonds,  taking  effect  from  their  delivery  or  acceptance. 
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has  been  exploded  by  this  Goart,  as  to  official  bonds,  and  the  case  of 
Young  and  aL  vs.  The  Stat€j  7  O.  dt  J.  253,  has  been  referred  to  as 
establishing  these  novel  propositions.    We  have  examined  that  case 
with  some  care,  and  And  in  it  nothing  which  gives  countenance  to 
the  views  of  the  appellee.  •  If  any  inference  upon  the  subject 
•*^"  can  be  drawn  from  that  case,  it  is  adverse  to  that  which  has 
been  deduced  by  the  appellee.    The  Constitution  of  Maryland,  Art. 
42,  requires  bond  with  security  to  be  taken  every  year  of  the  sheriff, 
and  declares  that  no  sheriff  shall  be  qualified  to  act  before  the  same 
is  given.     And  the  Act  of  1794,  ch.  54,  sec.  8,  prescribes  the  time 
that  the  sheriff's  bonds  thereafter  be  taken,  and  before  whom;  and 
requires  the  Court  or  Judge,  &c.,  before  whom  the  bond  is  taken,  to 
judge  of  the  sufficiency  of  the  securities,  offered  by  the  sheriff.    Un- 
der such  enactments  we  presume  it  will  not  be  contended,  that  a 
sheriff  is  qualified  to  act  as  such ;  is  bound  to  discharge  the  duties 
of  his  office,  simply  by  causing  a  bond  to  be  signed  by  himself  and 
his  securities,  which  has  never  been  before  the  tribunal  appointed  by 
law,  to  judge  of  the  sufficiency  of  the  securities,  and  in  whose  pres- 
ence the  bond  is  directed  to  be  taken.    If  not,  upon  what  principle 
of  reason,  law  or  justice,  can  a  sheriff's  bond  have  the  retrospective 
operation  ascribed  to  it.    No  principle  of  law  is  better  established, 
than  that  securities  are  never  held  bound  beyond  the  true  Intent  and 
meaning  of  their  contract.    What  was  the  responsibility  designed 
to  be  imposed  on  them,  and  which  they  contemplated  assuming  by 
the  execution  of  the  bond  ?    A  liability  for  the  acts  of  a  legally  con- 
stituted sheriff,  for  his  performance  of  duties  enjoined  by  the  laws; 
not  a  liability  for  him,  whom  the  Constitution  declares  without  au- 
thority to  act,  on  whom  no  official  duties  are  imposed.    If  this  doc- 
trine of  relation  were  sustained,  it  would  follow,  that  if  a  new  sher- 
UPb  bond  were  dated  on  the  9th  of  October,  and  not  sanctioned  by 
the  authority  before  whom  it  is  to  be  taken  until  the  3l8t  of  the  fol- 
lowing December,  that  all  official  acts  of  the  preceding  sheriff*  during 
the  intervening  period,  would  be  null  and  void;  or  that  during  that 
period,  we  had  two  sheriffs  responsible  for  the  faithful  discharge  of 
the  duties  of  the  office.    By  such  a  construction,  the  securities  of 
the  new  sheriff  would  be  held  answerable  for  the  performance  of  the 
duties  incident  to  the  sheriffalty,  nearly  three  months  before  he,  for 
whom  they  had  become  bound,  was  competent  legally,  to  exercise 
Qft'y  the  functions  of  the  •office.    The  statement  of  the  conse- 
•'^  ■    quences  resulting  from  the  principle,  contended  for  by  the  ap- 
pellee, is  all  that  is  necessary  to  its  refutation.    For  the  appellees 
asserted  a  general  principle  of  law,  that  every  bond  after  execution 
and  delivery,  takes  effect  from  its  date,  and  has  relation  back  to  that 
time,  no  authority  has  been  referred  to,  and  we  believe  for  the  best 
of  reasons.    The  rejoinder  on  which  issue  was  taken,  from  the  time 
of  making  the  said  writing  obligatory  is,  that  the  appellants  had 
performed  all  things  in  the  condition  of  the  bond  to  be  performed, 
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which  according  to  the  force,  form  and  eflfect  of  said  condition,  ought 
to  have  been  performed.    When  was  the  bond  in  question  perfected 
and  obligatory  on  the  obligors,  or  in  other  words,  when  was  it  made, 
is  a  material  matter ;  and  to  be  determined  by  the  jary  under  the 
directions  of  the  Court,  in  their  finding  on  the  issue  joined  in  the 
cause.    The  appellants  had  pleaded  performance  from  that  time  only. 
In  the  opinion  of  this  Court,  the  bond  is  made,  it  is  the  obligatory 
act  of  the  signers  when  being  signed,  it  is  presented  to  the  Court  or 
Judge,  &c.,  and  the  securities  are  adjudged  sufficient,  according  to 
the  Act  of  1794,  ch.  54,  sec.  8.    From  that  moment  it  is  the  opera- 
tire  act  and  deed  of  the  parties,  and  not  before.    But  in  considering 
the  first  bill  of  exceptions,  we  will  assume,  that  the  bond  of  the  sher- 
iff was  consummated  by  all  the  solemnities  requisite  to  its  validity, 
on  the  3l8t  of  December,  1832 1    Can  the  Court's  opinion  appealed 
from,  be  sustained  on  this  hypothesis  t    The  bond  of  the  sheriff  for 
the  preceding  year,  continued  in  force  until  the  first  of  January,  1833, 
miless  between  that- day  and  the  8th  day  of  the  antecedent  October, 
a  new  sheriff's  bond  had  been  given.    It  was  therefore  in  full  force 
and  operation,  and  the  sheriff  was  competent  to  act  under  it,  at  any 
time  during  the  day  of  the  31st  of  December,  1832,  until  the  new 
bond  of  that  date  was  given.    If  then  the  xa.  sa.  before  us,  came 
into  the  sheriff's  hands  on  the  31st  of  December,  1832,  before  the 
new  bond  was  perfected,  for  the  default  complained  of,  the  bond  of 
1831,  and  not  that  of  1832,  was  responsible.    The  precise  hour  of  the 
day  when  the  new  bond  became  available,  by  its  securities  being 
judged  *  sufficient,  was  a  matter  of  fact  to  be  found  by  the   ooq 
jury,  as  was  also  that  of  the  delivery  of  the  writ  to  the  sheriff.   ^^^ 
The  Court  below  therefore  erred  in  deciding  those  matters,  as  they 
must  have  done  when  they  decided,  that  the  bond  dated  on  the  21st 
of  December,  1831,  was  not  in  force  on  the  31st  of  December,  1832, 
when  the  process  in  this  cause  was  placed  in  the  hands  of  said  Bruce 
as  sheriff.  For  the  reasons  before  expressed,  we  think  the  County 
Court  erred  in  not  granting  the  appellant's  prayer,  in  the  second  bill 
of  exceptions,  and  in  their  opinion  therein  set  forth. 

Dissenting  from  the  opinion  of  the  Court  below  contained  in  both 
bills  of  exceptions,  and  from  their  refusal  to  grant  the  defendant's 
prayer  in  the  second  bill  of  exceptions,  we  reverse  their  judgment. 

Let  a  procedendo  issue. 


EI.IZABETH  A.  MiTOHBLL,  Ex'x  Of  J.  D.   MiTOHELL  VS.  ANN  M. 

Mitchell,  Adm'x  of  Joseph  T.  Mitohell. — June,  1841. 

"VThere  the  defendant  called  od  the  witoess,  and  desired  to  know  how  he 
stood  with  reference  to  the  estate  of  his  uncle,  the  plaintiff  ^s  intestate, 
and  on  that  occasion,  the  witness  produced  and  exhibited  to  the  defend- 
ant, the  several  notes  of  the  defendant,  constituting  the  cause  of  action 
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in  this  suit,  and  during  the  conTersation  in  relation  thereto,  the  defend- 
ant told  the  witness  they  were  his  notes,  and  that  he  was  indebted  on 
the  same,  and  subsequently  thereto,  whilst  they  were  conversing  about 
the  said  notes,  but  at  what  time  of  the  day  witness  does  not  know  or 
recollect,  witness  asked  the  defendant  if  he  had  any  offsets  against  said 
notes,  and  the  defendant  replied  that  he  did  not  know,  but  would  ex- 
amine his  books  and  papers  and  let  him  know.  This  is  sufficient,  if 
believed  by  the  jury  to  be  true,  to  defeat  the  bar  of  the  Statute  of  Limi- 
tations, (a) 

And  it  is  not  competent  in  such  a  case  for  the  defendant  to  prove  by  the 
same  witness,  *'that  sometime  afterwards,  he  still  being  the  plaintiff's 
counsel  in  regard  to  said  notes,  that  he  the  witness  saw  the  said  defend- 
ant, who  told  him  he  had  examined  his  books  and  papers,  and  had  dis- 
covered that  he  had  an  offset  against  a  part  of  said  claim^  and  that  it 
consisted  of  a  sum  of  money  which  the  plaintiff's  intestate  had  received 
of  his,  and  for  his  use,  as  executor  of  F.  J.  M's  estate,  and  which  had 
Q^Q  not  been  paid  over  to  him,  and  *  desired  the  witness  to  allow  to 
oov  him,  which  he  refused  to  do,"  for  the  purpose  of  qualifying  the 
said  previous  acknowledgment. 

The  plaintiff,  administratrix  of  an  endorser,  may  at  the  trial,  fill  up  the 
blank  endorsement  of  the  defendant,  with  the  name  of  her  intestate, 
and  as  payable  to  him,  and  upon  that  proof  recover,  (h) 

Where  there  is  no  evidence  tending  to  prove  the  hypothesis  of  fact  upon 
which  the  defendant* proposes  to  rest  his  defence,  the  Court  will  not 
instract  the  jury  upon  the  question  of  law  arising  from  the  supposed 
state  of  the  case. 

The  surety  of  a  defendant  executrix,  is  not  competent  to  prove  the  payment 
of  the  plaintiff's  demand,  by  the  testator  of  the  defendant. 

The  Court  will  consider  an  objection  to  the  competency  of  a  witness  arising 
out  of  a  fact  unknown  at  the  time  of  his  examination,  discovered  before 
the  cause  was  submitted  to  the  jury,  and  exclude  the  evidence,  if  the 
objection  is  well  founded. 

The  plaintiff's  intestate  died  in  September,  1880,  in  possession  of  claims  due 
on  the  first  of  June  of  that  year,  and  his  administrator  did  not  com- 
mence his  action  until  July,  1838.  Held^  that  under  such  circumstances, 
being  gpiilty  of  a  devastavit^  arising  from  delay,  so  that  limitations 
created  a  bar,  the  security  of  such  administrator  is  not  a  competent 
witness  to  prove  a  new  acknowledgment  of  the  debt  in  answer  to  the 
plea  of  limitations. 

Appeal  from  Charles  Coanty  Court.  This  was  an  action  of  as- 
sampsit,  brought  on  22nd  of  July,  1833,  by  Ann  M.  Mitchell,  admin- 
istratrix of  Joseph  T.  Mitchell,  against  James  D.  Mitchell.  At  Au- 
gust Term,  1836,  the  plaintiff  filed  a  declaration,  to  which  the  de- 
fendant pleaded  the  general  issue,  and  limitations.  At  August  Term, 
1837,  the  defendant's  death  was  suggested,  and  at  March  Term,  1838, 
the  appellant  appeared,  and  the  plaintiff  upon  leave  declared  anew, 
and  counted  upon  two  promissory  notes  of  the  defendant,  payable  to 
the  plaintiff's  intestate,  one  for  91,220,  payable  8th  July,  1829,  the 


(a)  See  Oliver  vs.  Oray,  1  H.  &  G.  142,  note. 
(h)  Approved  in  Condon  vs.  Pearce,  48  Md.  94. 
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other  for  $1,030,  payable  in  six  months  from  date,  apon  other  notes 
of  the  dcfeuclaut,  diii^  in  June  and  October,  1830,  endorsed  and  as- 
signed to  the  plaintifi''8  intestate;  also  for  money  lent,  advanced, 
paid,  laid  out  and  expended,  upon  an  accounting  together.  The  de- 
fendants pleaded  as  before,  the  general  issue  and  limitations. 

At  the  trial  of  the  cause,  there  was  a  verdict  and  judgment  for 
the  plaintiff,  whereupon  the  defendant  moved  the  Court  for  a  new 
trial,  and  assigned  his  grounds  therefor.  The  County  Court  refused 
to  entertain  this  motion,  unless  the  defendant  *  would  abandon  q^^ 
her  exceptions,  which  being  refused,  the  Court  declined  to  ^^^ 
entertain  the  motion. 

First  Exception. — ^The  plaintiff,  to  support  the  issue  on  her  part 
joined,  on  the  plea  of  limitations,  and  for  the  purpose  of  taking  the 
case  out  of  the  operation  of  the  Statute  of  Limitations,  proved  to 
the  jury,  by  the  testimony  of  William  L.  ~  Brent,  Esq.,  one  of  the 
plaintifTs  counsel,  and  the  brother  of  the  said  plaintiff,  that  some 
time  on  or  about  the  mouth  of  March,  1831,  some  time  after  the 
death  of  the  plaintifTs  intestate,  James  D.  Mitchell,  the  defendant's 
testator,  called  on  the  witness  at  his  residence  in  Charles  County, 
and  desired  to  know  how  he  stood  with  reference  to  the  estate  of  his 
uncle,  the  plaintiff's  intestate;  and  on  that  occasion  the  witness  pro- 
duced and  exhibited  to  said  James  D.  Mitchell,  the  several  notes, 
constituting  the  causes  of  action  in  this  suit,  and  during  the  conver- 
sation in  relation  thereto,  the  said  James  D.  Mitchell  told  witness 
that  they  were  his  notes,  and  that  he  was  indebted  on  the  same,  and 
subsequently  thereto,  whilst  they  were  conversing  about  the  said  in- 
testate, at  what  time  of  the  day  witness  does  not  know  or  recollect, 
witness  asked  the  said  James  D.  Mitchell  if  he  had  any  offsets 
against  said  notes,  and  the  said  James  D.  Mitchell  replied  that  he 
did  not  know,  but  would  examine  his  books  and  papers  and  would  let 
him  know.    The  defendant's  counsel  then  offered  to  prove  to  the 
jury  by  the  same  witness,  that  some  time  afterwards,  he  still  being 
the  plaintiff's  counsel  in  regard  to  said  notes,  he  saw  the  said  James 
D.  Mitchell,  who  told  him  that  he  had  examined  his  books  and  pa- 
pers and  had  discovered  that  he  had  an  offset  against  a  part  of  said 
not-es,  and  that  said  offset  consisted  of  a  sum  of  money  tlhich  his 
ancle,  the  plaini;iff's  intestate,  had  received  of  his  and  for  his  use  as 
executor  of  Francis  J.  Mitchell's  estate,  and  which  he  had  not  paid 
over  to  him,  and  desired  witness  to  allow  the  same,  which  witness 
refnaed  to  do.    But  at  the  instance  of   the  plaintiff's  counsel  the 
Goart  [Stephen,  C.  J.,  and  Key,  A.  J.,]  rejected  the  said  evidence 
ao  offered  by  the  defendant,  as  inadmissible  to  qualify  the  said 
acknowledgment,  and  refused  to  permit  the  same  to  go  to  the  jury, 
bnt   were  of  opiuiou,  and  •so  instructed  the  jury,  that  the   ^ 
said  acknowledgment  could  not  be  qualified  or  controlled  by  ^^*- 
said  subsequent  declarations  as  to  the  offset,  but  that  said  acknow- 
ledg^raent,  so  as  aforesaid  given  in  evidence,  was  suflScient  to  defeat 
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the  plea  of  limitations,  if  found  by  thejorjto  betrae;  to  which 
rejection  of  said  evidence  as  offered  by  the  defendant's  coonsel,  and 
to  which  opinion  as  given  by  the  jnry,  the  defendant  excepted. 

Second  Exception. — At  the  trial  of  this  cause,  and  after  the  jary 
had  been  sworn,  and  the  cause  about  to  be  argued  to  the  jury,  and 
before  the  close  of  the  examination  of  proof,  the  plaintiff,  to  support 
the  issues  on  her  part  joined,  offered  in  evidence  to  the  jury  the  two 
following  notes  which  were  proved  to  be  in  the  hand-writing  of  James 
D.  Mitchell,  each  for  the  sum  of  two  hundred  dollars,  and  payable  to 
the  order  of  James  W.  Mitchell,  dated  at  Baltimore,  23d  Nov.  1829. 
$200.  Baltimore,  23d  November,  1829. 

On  the  first  day  of  June,  1830, 1  promise  to  pay  to  the  order  of 
James  W.  Mitchell,  two  hundred  dollars  for  value  received. 

James  D.  Mitghsll.. 
$200.  Baltimore,  23d  November,  1829. 

On  the  first  day  of  October,  1830, 1  pi-omise  to  pay  to  the  order  of 
James  W.  Mitchell,  two  hundred  dollars,  for  value  received. 

James  D.  Mitchell. 

And  then  proved,  that  said  notes  were  in  the  possession  of  Josepb 
T.  Mitchell,  the  plaintiff's  intestate,  when  he  died  in  September,  1830, 
with  the  blank  endorsement  thereon  of  James  W.  Mitchell,  whose 
hand-writing  of  his  name  was  also  proved.  The  defendant's  counsel 
thereupon  insisted,  that  said  blank  endorsement  conferred  no  title  or 
interest  in  said  notes  to  Joseph  T.  Mitchell,  the  plaintiff's  intestate, 
in  his  life-time,  and  that  the  suit  could  not  be  sustained  in  the  name 
of  the  plaintiff,  as  the  administratrix  of  said  Joseph  T.  Mitchell,  to 
recover  the  amount  of  said  notes  in  the  present  action ;  but  the  Oonrt 
permitted  the  plaintiff's  counsel  to  fill  up  said  blank  endorsement, 
which  was  done  by  said  counsel,  by  writing  above  the  name  of  said 
James  W.  Mitchell,  the  following  words,  ^'pay  to  Joseph  T.  Mitchell, 
^  or  order,  for  value  received,"  and  •  the  Court  then  gave  the 
^^"^  opinion,  and  instructed  the  jury,  that  the  plaintiff  could  main- 
tain the  present  action,  and  that  they  must  find  for  the  plaintiff*, 
provided  they  believe  the  aforesaid  evidence  contained  in  the  first 
bill  of  exceptions,  which  is  made  a  part  of  this  bill  of  exceptions  on 
the  said^wo  notes,  to  which  opinion  of  the  Court  and  instruction  to 
the  jury,  the  defendant's  counsel  excepted.  The  defendant's  coansel 
then  prayed  the  opinion  of  the  Court,  upon  the  endorsement  as  actu- 
ally made  and  inserted,  that  Joseph  T.  Mitchell,  being  dead  at  the 
time  of  said  trial,  and  when  the  said  blank  endorsement  was  so  filled 
up,  he  could  acquire  no  interest  in  said  notes,  and  the  present  plain- 
tiff', as  his  administratrix,  could  not  recover  the  amount  of  the  same, 
under  the  evidence  and  pleading  in  this  cause;  but  the  Court  were 
of  opinion,  and  so  instructed  the  jury,  that  upon  the  whole  of  the  evi- 
dence. If  believed  by  them  to  be  true,  the  said  endorsement  was  suf- 
ficient to  enable  the  plaintiff'  to  recover  in  the  present  action ;  to 
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which  opinion  of  the  Court  and  their  instruction  to  the  jury,  the  de- 
fendant excepted. 

Third  Exception.-^At  the  trial  of  this  cause,  and  after  the  evi- 
dence in  the  first  bill  of  exceptions  had  been  given  to  the  jury,  which 
is  incorporated  and  made  a  part  of  this  bill  of  exceptions,  the  defend- 
ant by  her  counsel,  prayed  the  Court  to  instruct  the  jury,  that  if  they 
should  believe  from  the  evidence  contained  in  said  bill  of  exceptions 
that  the  said  James  D.  Mitchell,  the  defendant's  testator,  at  any 
time  within  three  years  before  the  commencement  of  this  suit, 
acknowledged  the  notes,  on  which  the  present  suit  is  brought,  to  be 
his  notes,  ai^d  that  he  was  indebted  thereon,  and  that  at  the  same 
time  or  during  the  same  conversation  in  which  he  made  said  acknow- 
ledgment, he  accompanied  the  same  with  a  declaration,  that  he 
VQuId  examine  his  books  and  papers,  and  let  the  witness  know 
whether  he  had  any  offsets  against  said  notes  or  not,  and  that  some 
time  afterwards,  the  said  James  D.  Mitchell,  in  pursuance  of  said 
declaration,  did  inform  the  witness  that  he  had  offsets  against  the 
said  notes,  and  insisted  on  being  allowed  said  offsets,  that  then  said 
acknowledgment  of  said  notes  and  *  indebtedness,  is  not  suf-  ^^qq 
ficient  to  defeat  the  defendant's  plea  of  limitations ;  but  that  "'^^ 
if  they  should  find  from,  the  said  evidence,  that  said  acknowledg- 
ment was  made  under  the  circumstances  aforesaid,  that  then  they 
must  find  a  verdict  for  the  defendants  upon  the  pleas  of  limitations  filed 
in  this  cause ;  but  the  Court  refused  to  grant  said  prayer,  and  were 
of  opinion,  that  there  was  no  evidence  in  the  cause  upon  which  said 
prayer  could  be  granted;  to  which  opinion  of  the  Court  and  their 
refusal  to  grant  the  prayer  as  asked  for,  the  defendant  by  her  coun- 
sel excepted,  and  prayed  the  Court  to  sign  and  seal  this  bill  of  excep- 
tions. 

The  defendant's  counsel  then  prayed  the  Court  to  instruct  the  jury 
that  if  they  should  believe  from  the  evidence  contained  in  the  said 
first  bill  of  exceptions,  which  is  also  made  a  part  of  this,  that  the 
said  Joseph  T.  Mitchell,  the  plaintiff's  intestate,  was  alleged  by  the 
said  James  D.  Mitchell  to  have  been  indebted  to  him  for  offsets  or 
otherwise,  at  the  time  of  the  acknowledgment  given  in  evidence  as 
aforesaid,  or  during  the  same  conversation  with  the  witness  in  which 
said  acknowledgment  was  made,  and  that  said  James  D.  Mitchell^ 
when  he  made  said  acknowledgment  was  ignorant  as  to  the  extent 
of  said  alleged  indebtedness,  that  then  said  acknowledgment  is  not 
sufficient  to  defeat  the  plea  of  limitations  filed  in  this  cause;  but  the 
Court  also  refused  to  grant  said  prayer,  but  were  of  opinion,  that 
there  was  no  evidence  in  the  cause  legally  admissible  to  go  to  the 
jury,  upon  which  said  prayer  could  be  grounded;  to  which  refusal  to 
^ant  said  prayer,  and  to  the  opinion  of  the  Court  as  given,  the  de- 
fendant excepted. 

Fourth  Exception. — After  the  evidence  had  been  closed  on  the 
part  of  the  plaintiff,  the  defendant  by  her  counsel  then  called  to  the 
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stand  and  had  sworn  as  a  witness,  Richard  B.  Mitchell,  and  proposed 
to  prove  to  the  jury  by  said  witness,  the  payment  to  Joseph  T. 
Mitchell,  in  his  lite-time,  the  intestate  of  the  plaintiff,  varions  sams 
of  money  by  James  D.  Mitchell,  the  defendant's  testator,  in  part  pay- 
ment of  and  on  an  acconnt  of  the  notes  of  which  the  present  suit  is 
brought;  but  the  plaintiff's  counsel  objected  to  the  competency  of 
^^^  the  *  said  witness  for  any  such  purpose,  on  the  ground  that 
^^^  the  said  witness  was  one  of  the  defendant's  sureties  in  her  tes- 
tamentary bond,  as  executrix  of  said  James  D.  Mitchell,  and  it  being 
admitted  that  the  said  witness  was  one  of  the  said  sureties,  the  Coart 
sustained  the  objection  made  by  the  plaintiff's  counsel,  and  refused 
to  permit  said  evidence  so  proposed  to  be  offered  to  be  given  in  evi- 
dence to  the  jury ;  to  which  refusal  of  the  Court  the  defendant  also 
excepted. 

Fifth  Exception. — After  said  trial  had  progressed  and  the  evidence 
closed  on  both  sides,  but  before  the  cause  was  submitted  to  the  jury, 
it  came  to  the  knowledge  of  the  defendant's  counsel  for  the  first  timef 
that  William  L.  Brent,  a  witness  sworn  and  examined  as  a  wit- 
ness for  the  plaintiff,  was  one  of  the  sureties  of  the  plaintiff  in  her 
bond  as  administratrix  of  said  Joseph  T.  Mitchell,  and  thereupon  the 
defendant's  counsel  prayed  the  Court  to  reject  the  evidence  which 
had  been  given  to  the  jury  by  the  said  William  L.  Brent,  contained 
in  the  first  bill  of  exceptions,  which  is  made  a  part  of  this,  on  the 
ground  that  the  said  witness  was  a  surety  of  the  plaintiff  in  her  ad- 
ministration bond,  and  an  incompetent  witness  for  the  plaintiff  in 
this  cause,  which  fact  was  unknown  to  defendant's  counsel  at  the 
time  he  was  examined ;  but  the  Court  rejected  said  prayer,  but  was 
of  opinion,  and  so  instructed  the  jury,  that  the  said  William  L.  Brent 
notwithstanding  his  said  suretyship,  was  a  competent  witness  for 
the  plaintiff.  To  which  refusal  to  grant  said  prayer,  and  to  the  opin- 
ion of  the  Court  as  given  to  the  jury,  the  defendant  excepted. 

The  cause  was  argued  before  Abcheb,  Dobset,  and  Chambers, 
JJ. 

T.  F.  Bowie  and  1\  S.  Alexander,  for  the  appellants.  William  L. 
Brent,  for  the  appellees. 

By  the  Court.  Judgment  affirmed  on  the  first  four  exceptions, 
and  reversed  on  the  fith. 

fJudgment  reversed,  and  procedendo  awarded. 
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•  Thomas  Gubley  vs.  William  Lee. — Juue,  1841.      305 

The  general  rule  is.  that  the  defendant,  and  not  the  plaintiff,  is  responsible 
to  the  sheriff,  for  his  poundage  fees,  (a) 

A  compromise  between  plaintiff  and  defendant,  after  a  levy  under  SLfi,fa. 
does  not  defeat  the  sheriff's  claim  to  poundage  fees;  nor  the  commit- 
ment of  the  defendant,  nor  the  setting  aside  of  the  execution. 

Upon  an  irregpilar  execution,  which  is  the  act  of  the  plaintiff,  he  is  answer- 
able for  poundage  fees,  the  writ  being  quashed  after  a  levy,  (b) 

When  an  execution  is  stayed  by  injunction,  the  defendant  at  law  is  answer- 
able for  the  poundage  fees.    So  also  if  entered,  not  called  by  consent. 

Where  upon  general  demurrer  to  the  whole  declaration,  the  County  Court 
rendered  judgment  upon  the  first  count  for  the  defendant;  and  upon 
the  second  for  the  plaintiff,  this  Court  reversed  the  judgment,  and 
entered  judgment  on  the  demurrer  generally  for  the  plaintiff,  though 
the  first  count  was  defective . 

Appeal  from  Frederick  County  Court.    This  was  an  action  of 
trespass  upon  the  case,  commenced  upon  the  17th  September,  1839, 
by  Thomas  Ourley,  sheriff'  of  Frederick  County,  against  the  appellee. 
The  declaration  set  forth  a  judgment  at  law  against  the  said  William 
Lee;  the  suing  forth  of  a  writ  ot fierifaciaa  thereupon;  its  delivery  to 
the  appellant  as  sheriff  of  Frederick  County ;  its  levy  upon  the  real 
and  personal  of  the  said  Lee  in  that  county,  and  the  taking  posses- 
sion thereof  by  the  appellant,  for  the  purpose  of  making  the  debt  due 
upon  said  judgment;  the  appraisement  of  the  property  so  levied 
upon ;  the  return  thereof  to  the  County  Court,  that  the  said  goods, 
&e.,  remained  in  his  hands  unsold,  because  the  defendant  served  a 
rule  on  the  plaintiff,  to  show  cause  why  the  said  writ  of^.  fa.  should 
not  be  quashed,  which  said  rule,  on  the  29th  October,  1838,  was  ruled 
^ood,  and  said  writ  of  fi.  fa.  &c\,  quashed,  whereby  the  said  Wil- 
liam Lee  was  justly  indebted  to  the  said  Gurley,  in  the  sum  of  $589.81, 
current  money,  for  his  risk  and  services  as  poundage  and  other  fees, 
for  execution  of  the  writ  aforesaid,  as  sheriff  aforesaid,  and  being  so 
thereof  indebted,  &c. 

The  second  count,  was  like  the  fii'st,  upon  another  judgment 
between  the  same  parties,  except,  that  it  showed  the  further  execu- 
tion of  the  ^.  fa.  after  levy,  &c.  was  enjoined  by  a  writ  •of  q-^^ 
injunction,  sued  out  of  Chancery,  at  the  complaint  of  the  ^^^ 
defendant,  the  appellee. 

The  defendant  demurred  generally  to  this  declaration,  and  the 
plaintiff  joined  issue  thereon. 


(a)  Approved  in  Qilmor  vs.  Brien,  1  Md.  Oh.  41.     See  Fisher  vs.  Beatty^  8 
H.  Sc  McH.  100,  note, 
(6)  Approved  in  Price  vs.  Nesbitt.  87  Md.  621. 
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The  Goanty  Court  gave  judgment  for  the  defendant  on  the  first 
count,  and  for  the  plaintiff  on  the  second  count,  and  both  parties 
appealed  to  this  Court. 

The  cause   was  argued  before  Stephen,   Abgheb,  Dobset, 
Chambebs,  and  Spenge,  JJ. 
Palmer  and  WorthingioUy  for  the  appellant. 
F.  A.  Schley  and  Jjynch,  for  the  appellee. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  Nearly  forty 
years  have  elapsed,  since  it  was  decided  in  the  former  General  Courts 
a  judicial  tribunal  of  high  respectability,  in  which  the  former  Chief 
Judge  of  this  Court  then  presided,  after  full  argument  by  counsel  of 
eminence  and  distinction,  that  the  defendant,  and  not  the  plaintiff^ 
was  responsible  to  the  sheriff  for  his  poundage  fees.  We  believe 
that  the  practice  in  the  State,  has  been  generally,  if  not  universally, 
conformable  to  that  decision ;  and  after  such  a  long  acquiescence  in 
the  rule,  then  judicially  asserted  and  recognized,  it  would  not  we 
think  be  consistent  with  the  principles  of  policy  or  convenience,  to 
abrogate  or  annul  it,  if  the  reasons  for  a  contrary  decision  presied 
much  more  heavily  than  they  appear  to  have  done  in  the  present 
case. 

Upon  general  principles  of  i^eason  and  justice,  it  would  seem  to  be 
right  and  proper,  that  the  defendant,  as  a  general  rule,  should  be 
responsible  to  the  sheriff'  for  his  poundage  fees ;  it  is  his  default  and 
delinquency,  which  forces  the  creditor  to  resort  to  the  tribunals  of 
justice,  for  the  recovery  of  his  debt;  and  finally  to  resort  to  judicial 
process  to  reap  the  fruits  of  his  judgment ;  and  the  poundage  feea 
not  being  considered  a  part  of  the  costs  of  the  action  recovered  by 
the  plaintiff,  both  justice  and  law  would  seem  to  require,  that  they 
should  be  paid  by  the  delinquent  defendant.  It  is  not  denied  in  this 
^  case,  that  as  both  the  •  writs  emanated  from  a  Court  of  com- 
•"'■  petent  jurisdiction,  the  sheriff  was  bound  to  execute  them, 
and  that  having  made  a  seizure  of  the  defendant's  property,  conform- 
ably to  their  mandate,  he  is  entitled  to  receive  the  compensation 
awarded  to  him  by  the  law ;  the  only  question  therefore,  which  this 
Court  has  to  decide  is,  whether  the  plaintiff  or  the  defendant,  under 
the  circumstances  of  this  case,  is  to  make  that  compensation  T  In  5 
Term  Rep.  470,  it  is  decided  in  England,  that  if  before  a  sale  the 
plaintiff  and  defendant  settle  or  compromise,  the  sheriff  is,  neverthe- 
less, entitled  to  his  poundage  fees ;  because,  by  a  seizure  of  the  prop- 
erty, he  has  incurred  a  risk  and  responsibility,  for  which  injustice  he 
ought  to  be  paid;  so  he  is  entitled  on  sl  capias  ad  satisfaciendum, 
though  the  defendant  go  to  prison  without  paying  the  debt.  Chitt^ 
an  ContractSy  173.  In  the  same  book  and  page,  it  is  said,  ^'nor  is  the 
claim  defeated  by  the  judgment  and  execution  being  subsequently 
set  aside.    For  in  such  case  the  sheriff  has  equally  experienced  the 
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trooble,  and  incurred  the  risk  and  respousibilitj,  of  executing  the 
process  directed  to  him."    The  execution  therefore  in  this  case,  if 
irregalar,  would  not  deprive  him  of  his  poundage  fees.    The  only 
question  therefore  is,  by  whom  are  they  to  be  paid  ?    The  general 
rule  in  this  State,  at  the  present  day,  would  seem  to  be,  that  they 
are  to  be  paid  by  the  defendant ;  but  as  the  execution,  which  was 
irregular,  must  be  deemed  the  act  of  the  plaintiff,  he  must  be  charge* 
able  with  all  the  consequences  following  from  such  irregularity.    We 
are  therefore  of  opinion,  that  the  plaintiff,  and  not  the  defendant, 
is  answerable  to  the  sheriff  for  his  poundage  fees  upon  that  execu- 
tion.   But  upon  the  second  execution,  we  think  the  defendant  is 
chargeable.    That  execution  is  liable  to  no  legal  objection.    In  issu- 
ing it,  the  plaintiff  did  nothing  more  than  enforce  his  legal  rights, 
and  if  the  defendant  had  an  equity  to  stay  the  execution,  he  ought 
to  have  availed  himself  of  it  at  an  earlier  period.    So  also  where  a  ca, 
«a.  is  entered,  not  called  by  consent,  the  defendant,  and  not  the  plain- 
tiff, is  answerable  for  the  poundage  fees.    We  think  however,  that 
the  judgment  of  the  Court  below  must  be  reversed.    The  principle 
seems  to  be  settled,  that  if  a  declaration  contains  *  several   q^^ 
counts,  some  good,  and  some  bad,  and  there  is  a  general  de-  •*W8 
marrer  to  the  whole  declaration,  the  judgment  must  be  for  the  plain- 
tiff.   1  Chitty  Plea.  576, — where  it  is  said,  '^and  this  rule  equally  ap- 
plies to  one  count,  part  of  which  is  sufficient,  and  the  residue  is  not, 
when  the  matters  are  divisible  in  their  nature;  as  if  a  plaintiff  de- 
clares for  taking  his  money,  and  also  for  certain  goods,  without  shew- 
ing that  the  goods  were  his  property,  the  count  will  be  good  as  to 
the  money,  and  if  the  defendant  demur  generally  to  the  whole,  the 
plaintiff  will  have  judgment."    In  this  last  case,  put  by  way  of  illus- 
trating the  rule,  the  same  principle  is  recognized.    Because  the 
plaintiff  recovered  upon  the  ground,  that  the  matters  are  divisible, 
and  are  considered  as  embraced  in  separate  and  distinct  counts;  but 
if  they  were  not  divisible,  the  bad  would  contaminate  the  good,  and 
render  the  whole  count  vicious.    We  are  of  opinion  therefore,  that 
the  judgment  of  the  Court  below  must  be  reversed,  and  judgment 
rendered  for  the  plaintiff  on  his  second  count,  conformably  to  the 
agreement  of  the  parties  filed  in  this  case.  Judgment  reversed. 

This  Court  then  proceeded  to  enter  final  judgment  for  the  plaintiff 
for  an  amount  agreed  to  be  due  under  the  second  count. 


The  Chesapeake  and  Ohio  Canal  Company  vs.  William 

Gkove. — June,  1841. 

In  oBtimating  the  value  of  land  coodemned  for  the  use  of  the  Chesapeake 
and  Ohio  Canal  Company;  the  jury  of  inquest  were  also  authorized  to 
take  into  consideration  all  damages  which  the  owner  of  the  land  would 
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sustain  by  an  appropriation  of  it  to  such  use,  whether  immediate,  re- 
mote or  contingent,  (a) 

When  the  inquisition  is  ratified  and  confirmed,  the  presumption  is,  that  the 
jury  awarded  damages  to  the  extent  of  their  authority,  and  to  all  per- 
sons who  might  be  affected  by  their  finding,  (b) 

Under  an  inquisition  to  condemn  lands  in  fee,  for  the  use  of  the  Chesapeake 
and  Ohio  Canal  Company,  in  the  construction  of  their  works,  the  jury, 
in  the  assessment  of  damages,  were  authorized  to  take  into  considera- 
tion .the  increased  height  of  the  water  of  the  Potomac  River,  in  the  pool 

Q^^    of  a  dam  *  which  it  was  designed  to  build  at  the  point  of  oon- 

oW  damnation,  in  the  times  of  freshets,  and  the  liability  thereby  oc- 
casioned, of  the  land  along  and  contiguous  to  said  condemnation,  to  be 
oTerflowed  and  injured  by  the  water  of  the  said  pool  in  such  times,  and 
to  award  to  their  owner,  compensation  in  damages  for  any  abatement  in 
value  of  said  lands  arising  from  that  cause. 

APPEAii  from  Washington  County  Court.  This  was  an  action  of 
trespass  upon  the  case,  brought  on  the  12th  January,  1839,  bv  the 
appellee  against  the  appellant,  to  recover  damages  for  overflowing 
the  plaintiff's  land,  by  means  of  a  dam  wrongfully  erected  by  the 
defendants  across  the  Biver  Potomac,  which  backed  the  water  out  of 
its  accustomed  channels  upon  the  plaintiiTs  lands,  to  his  injury.  The 
defendants  pleaded  not  guilty,  and  the  license  of  the  plaintiff  to  build 
their  dam,  upon  which  issue  were  joined. 

First  Exception, — The  plaintiff  to  support  the  issue  on  bis  part 
joined,  offered  in  evidence  to  the  jury,  by  Samuel  Lynch,  Jr.  and 
James  Dixon,  competent  witnesses,  that  in  the  spring  of  1836,  and 
again  in  1838,  freshets  occurred  in  the  Potomac  Eiver,  which  over- 
flowed the  land  of  the  plaintiff;  the  first  of  which  freshets  destroyed 
about  ten  acres  of  corn,  then  growing  on  bottom  land  of  the  plaintiff, 
and  contiguous  to  the  said  river,  and  washed  away  a  large  portion  of 
the  soil,  doing  thereby  considerable  injury  to  the  land;  that  the 
other  freshet  overflowed  a  crop  of  oats,  and  did  some  injury  to  the 
same.  The  plaintiff  proved  further  by  the  said  witnesses,  that  the 
said  overflowing  of  his  land,  and  consequent  injury  thereto,  was 
occasioned  by  the  erection  of  a  dam  by  the  defendants  across  the 
bed  of  the  said  river,  a  short  distance  below  the  lands  of  the  plain- 
tiff; but  on  the  land  of  an  adjoining  proprietor,  by  which  said  dam, 
the  water  in  the  part  thereof  opposite  to  the  said  bottom  land  of  the 
plaintiff,  had  been  increased  in  depth  above  its  natural  level,  twenty- 
three  feet  six  inches.  That  before  the  erection  of  the  said  dam,  the 
said  bottom  now  owned  by  the  said  plaintiff,  was  very  rarely  over- 
flowed by  the  water  of  the  said  river,  but  since  the  said  erection,  it 
is  subject  to  be  inundated  at  all  times,  when  there  is  a  freshet  of 
more  than  usual  depth  in  the  river.  The  plaintiff  further  proved  by 
*  Jacob  Dellinger,  a  competent  witness,  that  bottom  laud  sach 
•400  j^  ii^r^i  ill  question,  considered  in  connexion  with  the  up  land 

(a)  See  Tide  Water  Canal  Co,  vs.  Archer,  9  G.  &  J.  307. 
(6)  Approved  in  -R.  R,  Co.  vs.  Magruder^  84  Md.  87. 
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of  a  farm,  is  worth  one  hundred  dollars  per  acre,  which  is  its  lull 
valne. 

The  defendants  then  to  support  the  issue  on  their  part  joined,, 
offered  in  evidence  to  the  jurj  the  following  proceedings  and  inquisi- 
tion, viz : 

State  of  Maryland^  Washington   County,  to  wit: — An  inquisition 
takeu  at  Washington  County  aforesaid,  on  the  thirty-first  day  of 
October,   1833,   before  William   H.  Fitzhugh,  Esq.,  sheriff  of  the 
ooanty  aforesaid,  on   the  oath  of  Jacob  HoUingsworth,  &c.,  who 
having  been  summoned  by  said  sheriff,  and  having  met  on  the  land 
hereinafter  described,  of  Samuel  Lynch,  valued  for  the  use  of  the 
Chesapeake  and  Ohio  Canal  Company,  in  pursuance  of  a  warrant 
for  that  purpose,  issued  to  the  said  sheriff  by  Stewart  Herbert,  a 
justice  of  the  peace  of  the  State  of  Maryland,  in  and  for  the  said 
county,  on  the  17th  day  of  October,  in  the  year  aforesaid,  and  every 
juryman  aforesaid  having  first  taken  an  oath  administered  by  the 
sheriff,  that  he  would  faithfully,  justly,  and  impartially,  valne  the 
said  land,  and  all  damages  which  the  said  Samuel  Lynch,  the  owner 
thereof,  would  sustain  by  cutting  the  said  canal  through  the  same, 
according  to  the  best  of  his  skill  and  judgment,  and  that  in  such 
valuation,  he  should  not  spare  any  person  lor  favor  or  affection,  nor 
any  person  grieve  for  malice,  hatred,  or  ill-will,  which  said  lands  so 
valued  and  described,  as  hereinafter  set  forth,  being  required  by  the 
said  Canal  Company  for  its  use,  as  of  an  absolute  estate  in  perpe- 
tuity, in  Washington  County  aforesaid,  and  being  part  of  a  tract  of 
land  bounded  as   follows,  that  is  to  say.     Beginning  at   a  stone 
marked  1,  which  beara  from  the  end  of  upper  left  wing  of  guard 
lock  No.  4,  of  the  Chesapeake  and  Ohio  Canal,  and  running  thence 
north  thirty-four  and  one-half  degrees,  east  eight  perches  and  three- 
tenths,  to  a  stone  marked  2,  thence,  &c.    Alter  various  courses  to  a 
red  oak  tree,  on  the  division  line  between  the  land  herebj'  con- 
demned, and  the  land  of  Thomas  Buchanan,  thenoe  north  forty-five 
and   one-half  degrees,   west   four  perches,  to  the  Potomac  ^^^ 
•Biver,  thence  down  said  stream  with  the  meanders  thereof,  ^^* 
&c.,  and   thence,  &c.,  to  the  place  of  beginning,  containing  eight 
acres,  two  rods  and  thirty-five   perches.    And  the  jury  aforesaid, 
upon  their  oaths  aforesaid,  do  say,  that  they  value  the  said  land  and  all 
damages  which  the  said  Samuel  Lynch  will  sustain,  by  cutting  the 
canal  through  the  same,  and  by  the  occupation  thereof  in  perpetuity, 
at  the  sum  of  fifteen  hundred  dollars,  which  is  accordingly  hereby 
awarded  to  the  said  Samuel  Lyncb,  his  executors,  administrators  and 
assigns.    In   testimony   whereof,  the  said   sheriff'  and  jurors   have 
hereunto  set  their  hands  and  afiixed  their  seals  the  day  and  year 
first  hereinbefore  written. 

William  H.  Fitzhugh,  [Seal.] 

Sheriff  of  Washington  County. 
Jacob  Hollingswobth,  [Seal.]  &c. 
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In  Washington  County  Court,  March  Term,  1834 — Ordered  and 
adjudged  by  the  Court,  this  twelfth  day  of  April,  1834,  that  the 
foregoing  inquisition  be,  and  the  same  is  hereby  affirmed,  no  good 
<;ause  having  been  shewn  against  the  same,  and  that  the  same  be 
recorded  as  the  law  directs. 

Test,  O.  H.  Williams,  Clerk. 

It  was  admitted,  that  the  land  so  condemned,  and  the  farm  of 
which  it  formed  a  part,  belonged  at  the  time  of  said  condemnation 
to  Samuel  Lynch,  Sen.,  now  deceased,  by  whose  executor  it  was  sold 
to  the  plaintiff  early  in  year  1836. 

The  defendants  further  offered  in  evidence  by  Charles  B.  Fiskj  a 
competent  witness,  that  the  land  so  condemned  lies  next  the  river, 
along  the  whole  extent  of  the  said  bottom  land  of  the  plaintiff,  and 
extends  from  the  water  line  of  the  said  river  at  low  water  mark,  up 
the  slope  of  the  bank,  and  takes  in  a  strip  of  the  bottom  or  level 
land  above  the  bank,  about  one  perch  in  breadth  along  the  whole 
length  of  the  said  condemnation.  It  was  further  proved  b}^  the  said 
witness,  that  of  the  eight  acres  two  rods  and  thirty-five  perches  so 
condemned,  about  five  acres  lay  between  the  top  of  the  bank  and  the 
low  water  mark  of  the  said  river,  and  was  condemned  by  the  Canal 
Company,  because  the  same  was  to  be  covered  by  the  •  part 
4U4  Qf  j^am  No.  4,  as  aforesaid.  It  was  further  proved  by  the  said 
witness,  that  the  strip  of  level  land  above  the  bank,  contained  in  all 
something  less  than  three  acres,  and  was  condemned  by  the  said 
company  as  the  site  of  a  towing  path,  which  was  constructed  thereon 
about  the  year  1837,  since  the  injury  first  complained  of  by  the  plaintiff. 
It  was  further  proved  by  said  witness,  Uiat  the  quantity  of  arable 
laud  within  the  lines  of  said  condemnation,  was  about  three  acres, 
the  residue  of  the  same  being  waste  land  unfit  for  cultivation,  bat 
having  timber  on  it  useful  for  the  protection  of  the  bank  of  the 
river. 

The  defendants  further  offered  in  evidence  by  John  G.  Stone,  a 
competent  witness,  that  at  the  time  of  the  said  condemnation^  the 
said  dam  No.  4,  though  not  erected,  was  nevertheless  planned  and 
projected,  the  site  thereof  had  been  condemned.  The  defendant 
further  proved  by  one  of  the  jurors  who  tried  said  inquisition, 
(Benjamin  Leight.)  that  the  height  to  which  the  water  at  the  ordi- 
nary  height  would  be  raised,  along  the  lands  now  in  question,  was 
.shewn  by  the  engineers  of  the  company  to  the  jurors  who  tried  said 
inquisition ;  but  he  did  not  take  much  notice  of  it,  except  so  far  as 
it  affected  the  spring.  The  defendants  further  proved  by  the  said 
Benjamin  Leight,  that  he  was  one  of  the  jury  who  found  said  in- 
quisition, and  that  in  estimating  their  damages,  they  valued  the 
land  and  certain  timber  that  was  on  it,  and  also  the  injury  arising 
from  the  destruction  of  a  spring,  and  the  only  spring  on  the  land, 
but  he  has  no  knowledge  or  recollection  of  their  having  made  any 
allowance  for,  or  having  taken  into  their  consideration,  the  probable 
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or  possible  damages  that  might  arise  to  the  owner  thereof,  from  the 
floodings  of  lands  not  within  the  lines  of  the  laud  condemned  for 
the  ase  of  said  company,  by  the  backing  of  the  water  of  the  Poto- 
mac Bi?er,  by  the  erection  or  height  of  said  dam.  The  defendants 
also  proved  by  E.  M.  Tidball,  Esq.,  that  he  was  the  connsel  of  the 
said  Lynch,  in  the  trial  of  said  case  of  inquisition ;  that  as  the 
connsel  of  said  Lynch,  he  claimed  damages  for  the  destruction  of  a 
spring,  and  the  only  spring  on  said  land,  by  the  making  of  said  canal, 
bat  that  he  has  no  recollection  either  that  he  did,  or  that  he  did 
not,  offer  any  proof  in  relation  thereto,  or  claim  damages  before  said 
jury,  •on  account  of  any  supposed  flooding  of  said  land  by  ^^^ 
the  erection  of  said  dam  by  the  said  defendants,  that  might  ^^^ 
thereafter  take  place  by  high  water  or  otherwise.  But  he  distinctly 
recollects,  that  he  urged  before  the  jury  a  claim  for  damages  on  ac- 
connt  of  the  destruction  of  the  spring  and  certain  timber. 

The  defendants  thereupon  prayed  the  Court  to  instruct  the  jury, 
that  in  the  trial  of  said  inquisition,  it  was  competent  and  proi)er  for 
the  said  jury  of  inquest  to  take  into  consideration  the  increased 
height  of  the  water  in  the  pool  of  the  said  dam,  in  times  of  freshets, 
and  the  liability  thereby  occasioned  of  the  lands  along  and  contigu- 
ous to  the  said  condemnation,  to  be  overflowed  and  injured  by  the 
water  of  the  said  pool  in  times  of  freshets ;  and  to  award  to  the  then 
owner  a  compensation  in  damages  for  any  abatement  in  the  value  of 
said  lands  arising  from  that  cause. 

That  the  right  and  power  of  the  said  jury  of  inquest  to  take  into 
consideration  the  increased  height  of  the  said  water  in  times  of 
freshets,  renders  their  finding  conclusive  upon  the  parties  as  to  all 
consequences  of  the  said  rise  of  the  water,  so  as  to  preclude  either 
party  from  again  enquiring  into  or  makitig  the  said  rising  of  the 
water  or  its  consequences  a  subject  of  future  litigation,  and  therefore 
the  plaintiflT  is  not  entitled  to  recover.  Which  opinion  and  direction 
to  the  jury  the  Court  [J.  Buchanan,  C.  J.  and  T.  Buchanan,  A.  J.] 
refused  to  give.    The  defendants  excepted. 

Second  Exception.— :The  defendants  upon  the  fact-s  set  forth  in  the 
first  bill  of  exceptions,  which  are  to  be  considered  as  forming  a  part 
of  this  second  bill  of  exceptions,  further  proved  by  the  evidence  of 
Charles  B.  Fisk,  that  at  the  time  of  the  trial  of  the  said  inquisition, 
it  ought  to  have  been  known  to  the  engineers,  and  he  has  no  doubt 
that  they  did  know  that  the  water  of  said  dam  or  pool  would  in  ordi- 
nary freshets  overflow  the  said  bottom  lands. 

The  defendants  then  prayed  the  Court  to  instruct  the  jury,  that  if 
they  should  be  of  opinion  from  the  said  evidence  in  the  cause,  that 
the  liability  of  the  said  lands  to  be  overflown  by  the  freshets  of  the 
said  river,  and  injury  to  the  said  lands  in  consequence  thereof,  were 
both  probable  if  not  necessary  •  results  of  the  flooding  back  Mg^^ 
of  the  said  water,  that  such  evidence  affords  prima  fa^  proof,  *^^ 
that  the  said  jury  of  inquest  did  take  the  said  subject  of  damages 
18  11  G.  &  J. 
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into  consideration,  and  allow  the  plaintiff  a  compensation  therefor; 
and  that  unless  some  other  evidence  than  that  heret'Ofore  stated  is 
offered  to  the  jary  by  the  plaintiff,  the  said  plaintiff  is  not  entitled  to 
recover.  Which  opinion  the  Court  refused  to  give.  The  defendants 
excepted. 

The  verdict  and  judgment  being  for  the  plaintiff  below,  the  Canal 
Company  prosecuted  this  appeal. 

This  cause  was  argued  before  Stephen,  Abgheb,  Dorset,  and 
Spenoe,  JJ. 

PricCj  for  the  appellants.    F.  A.  Schley^  for  the  appellee. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  We  think  that 
there  was  error  in  all  the  opinions  and  instructions  of  the  Court  be- 
low, given  to  the  jury  in  this  case.  It  was  unquestionably  the  right 
and  province  of  the  jury,  in  estimating  the  value  of  the  land  con- 
demned for  the  use  of  the  Canal  Company,  to  take  into  their  consid- 
eration also,  all  damages  which  the  owner  of  the  land  would  sastain 
by  an  appropriation  of  it  to  such  use,  whether  the  same  were  imme- 
diate, remote  or  contingent,  and  the  legal  presumption  is,  that  such 
duty  has  been  faithfully  performed  by  them,  conformably  to  the  oath 
which  they  took  at  the  time  of  the  valuation }  no  objection  having 
been  made  upon  the  return  of  the  inquisition,  and  the  same  having 
been  recorded.  To  support  this  action  therefore,  would  not  only  be 
a  violation  of  the  policy  of  the  law,  which  was  to  prevent  litigation, 
but  would  be  to  award  to  the  plaintiff  a  compensation  in  damages 
for  an  injury  for  which,  in  legal  construction,  he  has  already  received 
an  adequate  indemnity.  This  is  a  measure  of  remuneration,  which 
cannot  be  sustained  upon  the  rules  of  fair  dealing,  and  which  the 
principles  of  law  and  justice  will  not  tolerate.  There  was  therefore 
error  in  the  judgment  of  the  Court  below,  sustaining  the  plaintiff's 
action,  and  the  same  must  be  reversed.  Judgment  reversed. 

Spenge,  J.  dissented. 


405      *  M.  J.  Keiele  and  J.  W.  Walkeb,  Adm'r  of  J.  W. 
Keiele  vs.  Thomas  Shbiveb. — June,  1841. 

In  an  action  at  law  by  two  plaintiffs,  partners,  upon  the  death  of  one,  the 
action  proceeds  in  the  name  of  the  survivor,  and  it  is  error  to  make  the 
administrator  of  the  deceased  plaintiff  a  party. 

But  if  the  administrator  be  thus  made  a  party  at  his  own  request,  it  is  not 
error,  which  he  can  urge  upon  appeal. 

A  verdict  upon  an  insufficient  count,  or  which  finds  a  fact,  which  dlsaffinns 
the  plaintiff  ^s  right  to  recover,  or  when  it  omits  to  find  a  material  issue 
joined  in  the  cause,  may  be  made  the  subject  of  a  motion  in  arrest. 
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A  plaintiff  cannot  complain  upon  appeal,  that  the  County  Court  upon  the 
motion  in  arrest  of  the  defendant,  set  the  verdict  aside,  and  left  the 
plaintiff  at  liberty  to  proceed  with  a  venire  de  novo, 

A  judgment  upon  a  motion  in  arrest  should  declare  that  the  defendant  go 
thereof  without  day. 

Where  the  County  Court  decided  that  the  verdict  be  set  aside,  this  Court  dis- 
missed the  appeal  of  the  plaintiff,  the  judgment  not  being  final,  (a) 

Appeal  from  Allegany  County  Court.  This  was  an  action  of  as- 
sompsit,  commenced  on  the  18th  March,  1837,  by  John  W.  Keirle  and 
Matthew  J.  Keirle,  trading  onder  the  firm  of  John  W.  Keirle  &  Son, 
assignees  of  John  Barnard,  against  the  appellee.  The  defendant 
pleaded  non  (issumpitit  and  limitations,  to  which  there  were  issues, 
leplication  and  issues.  At  the  trial  of  the  cause  there  was  a  verdict 
for  the  plaintiff*,  and  the  defendant  moved  in  arrest  of  judgment. 
Pending  this  motion,  the  death  of  John  W.  Keirle  was  suggested, 
and  John  W.  Walker,  as  his  administrator,  appeared  with  Matthew 
J.  Keirle,  to  insist  on  judgment.  Upon  the  hearing  of  the  motion, 
the  Court  considered  that  the  said  Matthew  J.  Keirle,  surviving 
partner  of  John  W.  Keirle  &  Son,  and  John  W.  Walker,  take  noth- 
ing against  the  said  Thomas  Shriver  of  and  upon  the  verdict  afore- 
said found,  and  that  the  said  verdict  be  set  aside ;  upon  which  the 
said  Matthew  and  John,  administrator,  appealed  to  this  Court. 

The  cause  was  argued  before  Stephen,  Abcheb,  Dorset,  Cham- 
bers, and  Spence,  JJ. 
Price^  for  the  appellants.     F.  A.  Schley j  for  the  appellee. 

•  Spence,    J.  delivered  the  opinion  of  the   Court.    The  ^^^ 
Court  below  erred  in  permitting  the  administrator  of  John  ^"^ 
W.  Keirle  to  be  made  a  party  to  the  suit;  it  should  after  the  death 
was  suggested  have  been  prosecuted  in  the  name  of  the  surviving 
partner,  but  of  such  appearance  and  the  judgment  rendered,  the  ad- 
ministrator has  no  right  to  complain.    The  appearance  was  entered 
at  his  instance;  he  was  entitled  to  no  judgment  against  the  appellee ; 
and  consequently  he  has  sustained  no  such  injury  from  the  judgment 
of  the  County  Court,  as  would  entitle  him  to  its  reversal  by  this 
Court. 

The  judgment  below  was  liable  to  arrest  on  more  grounds  than 
one.  The  verdict  was  not  only  liable  to  objections  on  the  ground 
that  it  was  founded  on  a  count  in  the  declaration,  insufficient  in  law 
to  warrant  any  judgment  thereon,  but  it  found  a  fact  which  did  not 
entitle  the  plaintiff  to  a  judgment,  even  if  the  declaration  had  been 
unexceptionable. 

There  were  issues  joined  upon  the  pleas  of  limitations,  on  which 
the  jury  omitted  to  make  any  finding.    Until  these  issues  were  found 


(a)  Cited  in  Oreen  vs.  Hamilton^  16  Md.  827. 
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for  tbe  plaintiffs,  they  were  entitled  to  no  jadgment  against  the  de- 
fendant, if  he  did  promise  in  manner  and  form,  &c.,  as  foand  by  the 
jary.  That  the  jadgment  must  be  arrested  on  account  of  the  jury 
finding  bat  part  of  the  matters  in  issue.    See  OauWs  Plds.  522. 

There  is  error  also  in  the  judgment,  because  it  adjudges  that  the 
verdict  be  set  aside,  which  places  the  case  in  the  same  situation  as 
if  no  verdict  had  been  rendered,  and  a  veiiire  de  novo  is  the  neces- 
sary consequence.  Of  the  effects  of  this  error  so  beneficial  to  the 
plaintiffs,  surely  they  have  no  right  to  complain. 

If  all  the  preceding  objections  to  the  judgment  below  were  re- 
moved, as  to  the  judgment  of  the  Gourt  on  the  motion  in  arrest,  it  is 
defective  on  another  ground.  If  rendered  for  the  defendant,  as  it 
was  designed  manifestly  to  be,  it  should  have  awarded  that  he  go 
thereof  without  day.  &c.,  the  omission  to  do  which  left  the  case 
still  pending  in  the  County  Gourt :  by  this  defect  iU'  the  judgment, 
the  appellants  certainly  are  not  aggrieved. 

^  ^  •  The  judgment  of  the  County  Court  not  being  a  final  deter- 
^^  •  mination  of  t>he  matters  in  controversy,  or  of  the  cause  therein 
pending,  the  appeal  to  this  Gourt  has  been  prematurely  taken,  and 
must  therefore  be  dismissed,  that  such  further  proceedings  in  the 
cause  may  be  had  in  the  Court  below,  as  the  nature  of  the  case  may 
require.  Appeal  dismisMed. 


Geobge  Law  vs.  J.  K.  Townsend.— June,  1841. 

Where  there  is  a  contract  for  eerTices  to  be  rendered,  and  compenBation  to 
be  made  upon  a  given  contingency,  and  the  proof  of  performance  con- 
sists  entirely  of  letters  between  the  parties.  Qr.  Whether  the  Court  or 
tbe  jury  is  to  make  that  deduction. 

But  where  in  such  a  case  the  defendant  had  paid  the  plaintiff  a  sum  of 
money,  and  the  letter  had  given  a  recept  in  fall,  having  a  reference  to 
the  transaction,  couched  in  general  terms,  differing  in  some  material 
respects  from  the  language  of  the  letters  containing  the  contract,  part 
of  the  business  being  unsettled  at  the  date  of  the  receipt;  it  is  a  ques- 
tion of  fact  solely  for  the  jury  to  determine,  whether  the  plaintiff  is 
entitled  to  any  further  compensation  for  his  services,  or  whether  the 
parties  had  not  entered  into  a  new  contract,  variant  from  the  old. 

When  the  contract  was,  that  the  appellant  should  allow  the  appellee  a  com- 
mission on  all  business  sent  by  the  latter  to  the  former,  the  title  to  the 
commission  is  complete  by  sending  the  business. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
assumpsit,  brought  on  the  29th  October,  1838,  by  the  appellee  against 
the  appellant,  to  which  the  defendant  pleaded  the  general  issue. 

First  Exception. — It  is  agreed  by  the  pailies,  that  the  defendant 
(Law,)  was  appointed  administrator  upon  the  estate  of  Stephen 
Waterman,  late  master  of  the  ship  Mentor;  that  in  that  capacity, 
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prior  to  the  14th  Mnj,  1836,  he  had  received  on  accoant  of  said 
ship,  under  the  late  convention  between  The  United  States  Govern- 
ment and  that  of  France,  the  sum  of  $4,616.40.  The  plaintiff  then 
read  in  evidence  the  following  letters  from  the  defendant  to  the 
plaintiff : 

1.  George  Law  to  John  K.  Townsend,  of  18th  September,  -  ^^^ 
*1834,  enqniring  for  information  of  the  names  of  the  adminis-  ^"^ 
trators  of  the  late  George  Townsend  and  Gapt.  Stephen  Waterman, 
and  offering  to  disclose  and  prosecute  claims  for  them  under  the 
French  Treaty.  Where  I  discover  such  claims  and  disclose  them 
to  the  parties  interested,  1  am  allowed  one-fourth  of  any  recovery 
made  through  my  means  as  agent,  attending  throughout  to  the 
prosecution,  and  in  case  of  failure  to  recover,  no  charge  for  any 
trouble  or  expense  I  may  incur  in  the  business.  My  terms  of  com- 
pensation once  acceded  to,  I  can  transmit  the  power  of  attorney,  &c., 
and  save  the  parties  from  further  trouble  in  the  prosecution  of  the 
claim  in  question. 

2.  From  same  to  same.  Washington  City,  10th  January,  1835. 
*'  Dear  Sir, — A  short  absence  from  the  city  has  prevented  an  earlier 
reply  to  your  favor  of  29th  ultimo,  with  enclosures  in  case  of  ship 
Mentor,  Waterman  master,  which  came  duly  to  hand.  I  accede  to 
your  wishes  in  respect  to  commission,  and  will  allow  yon  five  per 
cent,  as  proposed.    1  write  in  haste  to  save  the  mail." 

3.  Same  to  same.  14th  December,  1835.  ^^  Award  in  case  of  ship 
Mentor,  Waterman  master,  has  been  some  time  made  for  the  sum 
of  f  16,155,  one-half  to  each  estate,'^  &c.  Probable  dividend  62^ 
cents  in  the  dollar. 

4.  Same  to  same.     14th  May,  1836.    I  am  without  any  thing  from 

yon,  and  now  request  you  will  inform  me  as  early  as  convenient,  to 

whom  the  administrators  of  G.  T.  wish  to  have  the  certificates  filled 

np  for  the  proportion  of  award  in  the  case  of  the  ship  Mentor,  which 

tDat  estate  is  entitled  to,  say  seventy-five  per  cent.    Yon  will  please 

furnish  account  of  tne  estate  of  George  Townsend  against  that  of 

Stephen  Waterman,  in  such  form  as  must  pass  your  Orphans'  Court, 

that  I  may  be  enabled  to  pass  it  before  the  Court  where  I  have  taken 

opt  administration,  and  pay  over  the  amount  to  the  administrator  of 

George  Townsend,  being  desirous  of  getting  all  these  matters  brought 

td  ft  close.     In  this  latter  transaction  I  am  entitled  to  thirty-five  per 

cent,  from  the  estate  of  George  Townsend,  of  which  I  have  to  pay 

five  per  cent,  to  my  security,  him,  and  five  per  cent,  to  your  good  self. 

1  have  not  now  my  correspondence  with  you  to  refer  to,  •  and  ^^q 

should  1  be  in  error  please  correct  me,  and  sa^-  how  will  you  **"^ 

have  the  certificates  for  your  own  5  per  cent,  filled  up,  &c. 

5.  The  plaintiff  to  the  defendant.  New  York,  29th  Dec.  1834. 
"I  now  enclose  you  my  deposition  of  the  value  of  tbe  ship  Mentor, 
Gapt.  Waterman,  and  also  the  debt  of  George  Townsend  against 
Stephen  Waterman,  in  the  year  1807.    The  former  I  conclude  will 
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be  ample  testimoDj  for  establishiDg  the  reqaisite  proof  before  the 
commissioners  for  French  spoliations.  Your  letter  of  13th  Decem- 
ber received,  &c.,  and  was  pleased  to  learn  that  yon  had  taken  ont 
letters  of  administration  in  the  Orphans'  Goart,  on  the  estate  of 
S.  W.  though  I  was  surprised  to  observe  that  your  securities  charged 
5  per  cent,  each ;  your  charge  and  the  securities,  make  it  35  per  cent. 
I  think  as  I  have  thrown  a  considerable  business  in  your  hands  and 
will  be  likely  to  do  more,  it  appears  to  me  right  for  yon  to  allow  me 
5  per  cent,  on  all  the  business  I  have  and  can  send  you,  &c." 

P.  S.  I  have  seen  Mr.  Strong  of  Hudson,  who  informs  me  he  has 
no  paper  of  Stephen  Waterman — all  he  knew  about  the  business, 
was  by  the  directions  he  had  from  Waterman,  who  died  in  1827, 
and  nothing  since  has  been  done  in  the  business.  I  herewith  en- 
close you,  certificate  from  the  Orphans'  Court,  agreeably  to  your 
request. 

6.  The  plaintiff  to  the  defendant.  New  York,  29th  September, 
1834.  ^^  After  information  in  relation  to  Townsend,^  &c.,  I  recollect 
well,  that  the  said  Capt.  Waterman,  went  out  in  said  ship  Mentor 
as  captain,  and  ran  away  with  the  ship  and  freight,  and  kept  her  in 
possession  until  she  was  captured.  It  was  the  means  of  ruining 
Townsend — all  the  property  and  avails  of  said  ship  ought  in  justice 
and  equity  to  belong  to  the  estate  of  the  said  George  Townsend,  and 
I  trust  you  will  endeavor  to  have  that  effected,  as  Waterman  never 
paid  a  cent  for  said  vessel,  or  any  part  of  the  same.  Capt.  Marshall 
informs  me,  that  he  never  knew  said  Stephen  Waterman,  nor  could 
we  ever  find  out,  that  he  had  any  near  connexions,  &c.  P.  S.  Mr. 
H.  Townsend  is  willing  to  allow  you  the  terms  you  propose." 

7.  The  plaintiff*  to  the  defendant.    New  York,  28th  October,  1834. 
-  -       ''The  laws  of  our  State  are  such,  that  neither  •Mr.  Liggett 

**"  nor  the  brother  of  George  Townsend,  can  administer  on  the 
estate  of  Stephen  Waterman,  although  they  may  be  considered  the 
largest  creditors,  not  being  the  nearest  of  kin.^'  Our  public  admin- 
istrator will  have  to  administer  on  S.  Waterman's  estate,  and  he  will 
have  to  advertise  five  or  six  weeks  before  he  can  send  on  letters.  I 
do  hope  you  will  be  able  to  save  that  claim  also.  Please  write  me 
how  that  will  be." 

No.  8.  The  plaintiff  to  the  defendant.  14th  November,  1834.  "1 
believe  you  were  correct  when  you  said  that  letters  of  administra- 
tion could  be  taken  out  on  the  estate  of  S.  Waterman  on  behalf  of 
the  estate  of  George  Townsend,  as  largest  creditor.  I  feel  confident 
I  shall  be  able  to  effect  that.  I  shall  give  you  all  the  information 
you  require,  in  relation  to  the  ownership  in  my  next,  I  think." 

No.  9.  P.  H.  Frost,  agent  of  the  plaintiff  to  defendant,  27th  Novem- 
ber, 1834,  as  to  further  efforts  to  procure  letters  on  Waterman'^ 
estate. 

No.  10.  From  plaintiff  to  defendant.  29th  November,  1834.  Stat- 
ing further  difficulties  as  to  procuring  letters  on  Waterman's  estate. 
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"We  however  want  you  to  take  out  letters  on  said  Waterman's 
estate,  for  fear  that  some  of  his  iriends  may  do  so,  and  thus  prevent 
George  Townsend's  estate  from  getting  the  debt  due  from  Water- 
man's estate,  which  is  about  $7,000.'' 

Other  letters  were  in  proof,  not  however  afTecting  the  controversy 
in  this  cause. 

The  defendant  then  read  in  evidence,  the  receipt  of  the  plaintiff 
as  follows : 

George  Law,  Esq.  To  John  K.  Townsend,  Dr. 

To  my  commission  allowed  by  him  as  per  his  letter  for  my  services 
rendered  him,  in  assisting  in  proving  the  claim  against  ship  Mentor, 
Waterman  master,  for  French  spoliations,  under  the  French  indem- 
nity, as  awarded  to  tha commissioners  to  the  estate  of  George  Town- 
send,  for  $8,077.50,  5  per  cent. 

Commission  on  the  same,  is $403  87 

Deduct  50  per  cent 201  93 

Eeceived  payment  in  full $201  94 

Washington,  23rd  June,  1836.  John  K.  Townsend. 

•The  plaintiff  then  proved  by  Charles  Gilman,  that  the    M-m-m 

defendant  refused  to  pay  over  the  amount  in  his  hands,  as  ^^^ 

administrator  of  Stephen  Waterman,  until  an  order  was  obtained 

from  the  Orphans'  Court  of  Washington  County,  in  the  District  of 

Columbia ;  that  accordingly  on  the  16th  August,  1838,  such  an  order 

was  obtained,  directing  the  defendant  to  pay  Bamibas  Waterman 

and  Joshua  Waterman,  administrators  of  Stephen  Waterman,  in  the 

8tat«  of  New  York,  any  balance  in  his  hands.    Under  this  order  the 

defendant  proved  the  payment  of  $3,462.38,  being  so  much  money 

received  by  him  under  the  late  convention  of  France,  and  remaining 

in  his  hands  after  the  payment  of  expenses  of  establishing  the  claim 

to  the  same,  and  also  $134.16  additional  interest ;  and  further  proved, 

that  when  the  said  defendant  paid  to  the  said  Charles  Gilman,  the 

amounts  of  money  as  above  stated,  he  the  said  defendant  did  not 

claim  a  deduction  of  more  than  25  per  cent,  on  the  amount  in  his 

hands,  as  administrator  of  Stephen  Waterman,  and  that  the  amounts 

then  paid  were  less  by  25  per  cent,  than  the  amounts  received  by 

him  a8  administrator  of  Stephen  Waterman,  and  that  the  plaintiff 

bad   no  knowledge  of  the  settlement  thus  made  between  Charles 

Oilman  and  the  defendant,  and  was  not  a  party  to  it. 

The  plaintiff  then  offered  certain  proof  taken  under  a  commission, 
which  was  objected  to  by  the  defendant,  and  excluded  by  the  Court. 
As   no  appeal  was  taken  by  the  plaintiff,  that  evidence  is  not  re- 
\   ported. 

The  plaintiff  then  prayed  the  Court  to  direct  the  jury  as  follows : 

^^  That  according  to  the  true  construction  of  the  correspondence 

between  the  plaintiff  and  defendant,  ad  given  in  evidence  in  the 
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shape  of  various  letters  read  to  the  jury,  the  plaintiff  is  entitled  to 
recover  five  per  cent,  on  the  whole  amount  or  sum  of  money,  upon 
which  the  defendant  received  his  commission  of  25  per  cent.,  if  the 
jury  shall  believe  from  the  evidence,  that  the  defendant  did  receive 
25  per  cent,  commission,  upon  the  amount  awarded  and  received  as 
the  proceeds  of  the  ship  Mentor."  Which  inscmction  the  Court 
[Magbudeb,  a.  J.  and  •  Pubviance,  A.  J.]  gave  to  the  jury. 
41  ^  The  defendant  excepted. 

Second  Exception. — ^<  The  evidence  having  been  given  as  is  men- 
tioned in  the  defendant's  first  exception,  the  defendant  then  prayed 
the  Court  to  grant  the  following  prayers  and  instructions  to  the 
jury." 

^*If  the  jury  find  from  the  evidence,  that  the  defendant  agreed  to 
pay  the  plaintiff  a  commission  of  five  per  cent,  on  the  amount  which 
might  be  received  by  him,  provided  he,  the  plaintiff,  received  thirty 
per  cent,  on  such  amount ;  and  if  the  jury  fui-ther  find,  that  after 
such  agreement,  the  representatives  of  Stephen  Waterman,  called 
upon  the  defendant  to  pay  the  amount  of  such  allowance,  and  that 
the  plaintiff  had  no  authority  to  act  for  the  administrators  of  Stephen 
Waterman,  and  that  the  defendant  received  in  fact,  a  commission  of 
only  25  per  cent,  from  the  administrators  of  Stephen  Waterman,  the 
plaintiff  cannot  recover." 

'^If  the  jury  find,  that  defendant  agreed  to  pay  plaintiff  a  com- 
mission of  five  per  cent,  on  the  amount  which  might  be  received 
under  the  French  treaty,  for  the  ship  Mentor,  provided  he,  the  de- 
fendant, received  thirty  five  per  cent,  on  the  same,  and  that  upon  the 
settlement,  the  defendant  received  only  twenty-five  per  cent.,  then 
the  plaintiff  cannot  recover." 

^^  That  the  contract  in  this  case  appears  from  the  correspondence, 
and  that  the  payment  of  the  five  per  cent,  to  plaintiff  by  defendant, 
on  the  amount  received  from  S.  Waterman's  estate,  depends  upon 
the  question  of  fact,  whether  the  defendant  received  thirty-five  per 
cent,  on  the  amount  received  from  S.  Waterman's  estate ;  and  thai 
if  the  jury  find,  that  defendant  has  in  fact  received  only  twenty-five 
per  cent.,  then  the  plaintiff  cannot  recover." 

"If  the  jury  find  from  the  evidence,  that  the  claim  of  Stephen 
Waterman's  estate,  under  the  French  treaty,  was  not  sent  by  the 
plaintiff  to  Geotge  Law,  then  the  plaintiff  is  not  entitled  to  recover 
five  per  cent,  on  the  amount  received  by  George  Law,  as  adminis- 
trator of  Stephen  Waterman."  But  the  Court  rejected  all  the 
AiQ  prayers  of  the  defendant,  and  refused  to  grant  'any  one  of 
**•*  them,  to  which  refusal  of  the  Court  to  grant  the  said  prayers, 
or  any  one  of  them,  the  defendant  excepted. 

The  verdict  and  judgment  being  against  the  appellant,  he  prose- 
cuted this  appeal. 

The  cause  was  argued  before  Stephen,  Abgheb,  Dobsey, 
Chambebs,  and  Spenoe,  JJ. 
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0,  M,  GiUy  for  the  appellant.     CHlmany  for  the  appellee. 

DoBSBT,  J.,  delivered  tbe  opinion  of  the  Gonrt.    The  written  con* 
tract  between  the  parties  in  this  case,  is  contained  in  the  letter  of 
the  appellee  dated  New  York,  29th  December,  1834,  and  that  of  the 
appellant  from  Washington  Gity,  of  January  10th,  1835.    All  the 
testimony,  oral  and  written,  which  was  taken  in  the  cause,  except 
that  taken  under  the  rejected  commission,  has  been  received  without 
objection.    The  other  letters  of  the  parties,  and  the  other  written 
and  oral  testimony,  do  not  api>ear  to  have  been  taken  with  a  view  to 
alter,  or  change  the  written  contract  thus  proved,  but  to  establish 
the  controverted  fact,  whether  Waterman's  claim,  on  account  of  the 
ship  Mentor,  was  a  claim  covered  by  that  contract.    The  terms  of 
the  contract  as  expressed  in  the  two  letters  referred  to,  do  not  per  se 
establish  that  fact;  nor  is  it  fully  or  distinctly  shewn,  by  the  other 
letters  of  the  parties.    And  if  such  an  inference  might  be  drawn 
from  them  in  the  absence  of  all  other  proof  u|>on  the  sabject,  we  wish 
to  be  understood  as  expressing  no  opinion,  whether  it  is  the  province 
of  the  Court  or  the  jury  to  make  such  deduction.    But  when  we  con- 
nect the  receipt  of  the  appellee,  given  in  evidence  by  the  appellant, 
and  the  oral  testimony  with  the  letters,  we  are  clearly  of  opinion 
that  it  is  for  the  jury  and  not  the  Court,  to  decide  whether  Water- 
man's claim  was  business  sent  by  the  appellee  to  the  appellant,  under 
the  contract  in  question.    There  was  evidence  legally  sufficient  to  be 
left  to  the  finding  of  the  jury,  that  such  was  not  the  fact,  and  as  evi- 
dence lor  such  finding,  it  might  have  been  argued  before  the  jury, 
that  there  was  no  proof  that  the  representatives  •  of  Water-    m^m 
man  ever  clothed  the  appellee  with  the  power  of  sending  the   *** 
claim  under  any  such  contract;  that  on  the  contrary,  the  appellee 
sought  the  recovery  of  the  claim,  for  persons  who  asserted  rights  to 
the  fund  adverse  to  the  representatives  of  Waterman,  who  were  ulti- 
mately recognized  as  the  persons  entitled ;  and  it  might  also  be  legit- 
imately insisted  before  the  jury,  that  the  ap|)ellee's  account  and 
receipt,  shewed  that  he  did  not  claim  his  commission  under  the  con- 
tract in  the  two  letters  referred  to,  but  under  the  contract  evidenced 
by  some  letter,  not  to  be  found  in  the  record.    The  contract  in  the 
two  letters  was,  that  the  appellant  should  allow  the  appellee  a  com- 
mission of  five  per  cent,  on  all  the  business  sent  by  the  latter  to 
the  former.    The  title   to  the  commission   was  complete  by  send- 
ing the  business,  and  was  in  no  wise  made  to  depend  on  subse- 
quent or  antecedent  services;  to  be  rendered  by  tlie  appellee.    The 
account  and  receipt  of  the  appellee  for  commission,  in  regard  to 
the  ship   Mentor,  is  for  ''services  rendered"   by  the   appellee  to 
the  appellant,  'Mn  assisting  him  in  proving  his  claim  against  ship 
Mentor,  Waterman  master,  for  French  spoliations  under  the  French 
indemnity,"  as  per  the  appellant's  letter.    It  might  therefore  be 
orged  to  the  jury,  that,  they  might  infer  from  the  account  and  re- 
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ceipt  before  them,  that  a  different  contract,  mentioned  in  a  letter 
not  before  them,  existed  between  the  parties.  We  mean  not  to  say 
that  in  point  of  fact,  upon  the  testimony  before  them,  the  jury  were 
justified  in  adopting  either  of  the  findings  suggested  by  the  appel- 
lant; all  we  mean  to  assert  is,  that  in  that  stage  of  the  trial,  the 
jury  is  the  only  competent  tribunal  to  pass  upon  them ;  and  that 
therefore  the  County  Court  erred  in  withdrawing  the  facts  from  their 
consideration. 

We  think  that  the  County  Court  inadvertently  erred  in  the  first 
bill  of  exceptions,  upon  another  ground.  The  plaintiff's,  the  appellee's 
instructions,  as  given  by  the  Court  to  the  jury,  was,  ^^that  according  ta 
the  true  construction  of  the  correspondence  between  the  plaintiff  and 
defendant,  as  given  in  evidence  in  the  shape  of  various  letters  read  to 
the  jury,  the  plaintiff  is  entitled  to  recover  five  per  centum  on  the  whole 
^  ^  amount  *or  sum  of  money,  upon  which  the  defendant  received 
**^  his  commission  of  twenty-five  per  cent.,  if  the  jury  should  be- 
lieve from  the  evidence,  that  the  defendant  did  receive  twenty-five  per 
cent,  commission  upon  the  amount  awarded,  and  received  as  the 
proceeds  of  the  ship  Mentor."  By  this  instruction  the  jury  were 
informed  by  the  Court,  that  the  plaintiff  was  entitled  to  recover  five 
per  cent,  commission,  on  the  whole  amount  awarded  on  account  of 
the  ship  Mentor;  whereas  the  uncontroverted  repeipt  of  the  plain- 
tiff in  evidence  before  the  jury  shewed,  that  he  had  received  his  com- 
mission on  one-half  the  said  amount ;  and  the  whole  proceedings  in 
the  cause  demonstrated  that  he  only  claimed  in  this  action  a  commis- 
sion on  a  moiety  of  the  said  amount,  that  is,  on  Waterman's  claim. 

We  agree  with  the  County  Court  in  refusing  the  three  first  prayers 
of  the  appellant  in  second  bill  of  exceptions ;  because  there  was  not 
sufficient  evidence  that  such  a  conditional  contract,  as  is  stated  iu 
said  prayers,  was  ever  entered  into  by  the  parties,  to  warrant  the 
jury  in  finding  its  existence.  And  also  iu  its  rejection  of  the  appel- 
lant's third  prayer,  being  of  opinion,  that  if  the  jury  should  find  that 
Waterman's  claim  was  not  sent  to  the  appellant  by  the  appellee, 
there  is  in  the  account,  receipt,  and  oral  testimony,  in  the  cause,  evi- 
dence legally  sufficient  to  have  been  left  to  the  jury,  to  warrant  them 
in  finding  that  the  appellee  was  otherwise  entitled  to  recover  five 
per  cent,  commission  on  Waterman's  claim. 

We  concur  with  the  County  Court  in  its  rejection  of  the  appellant's 
several  prayers  in  the  second  bill  of  exceptions ;  but  dissenting  from 
the  instructions  given  by  the  Court  tothe  jury  in  the  appellant's  first 
bill  of  exceptions,  we  reverse  its  judgment. 

Judgment  reversed^  and  procedendo  awarded. 
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•Samuel  Wyman  and  Samuel  G.  Wyman  vs.  Samuel    416 

Bae. — December,  1841. 

The  taking  of  a  note  of  the  purchaser  for  goods  sold  and  delivered,  certainly 

does  not  extinguish  the  original  cause  of  action,  (a) 
An  action  on  the  common  counts,  may  be  sustained  by  proof  of  the  sale  and 

delivery,  although  a  note  may  have  been  given  by  the  purchaser  therefor. 
If  a  note  has  been  given  in  such  case,  its  production  is  generally  required 

for  the  security  of  the  defendant,  and  not  from  any  rule  of  evidence, 

which  excludes  proof  of  indebtedness,  without  the  production  of  the 

note,  {b) 

In  an  action  upon  the  case  for  deceit,  in  giving  a  party  a  false  credit,  the 
vendor  of  the  goods,  the  plaintiff,  may  prove  the  sale  and  delivery  of 
the  goods,  and  the  indebtedness  of  the  purchaser  thereof,  without  pro- 
ducing the  notes  given  for  the  payment  of  such  goods. 

If  the  defendant  in  such  an  action  desired  to  show,  that  the  credit  given  on 
the  notes  had  not  expired,  the  burthen  of  proof  was  upon  him,  he  should 
have  given  notice  to  have  them  produced,  and  if  not  produced,  proved 
their  contents. 

The  law  creates  no  presumption,  that  promissory  notes  are  on  time. 

^ere  a  party  under  the  circumstances  of  the  case,  was  not  bound  to  pro- 
duce certain  promissory  notes,  he  is  under  no  obligation  to  account  for 
their  non-production,  and  evidence  offered  with  that  view  only,  is  use- 
less and  inadmissible. 

Appeal  from  Baltimore  County  Court.    This  was  an  action  of 
trespass  upon  the  case,   brought  upon  the  16th   April,  1838,  by 
Samuel  Wyman  and  Samuel  G.  Wyman,  merchants  and  partners 
trading  under  the  firm  of  Samuel  Wyman  &  Co.,  against  the  appel- 
lee, to  recover  their  damages,  for  that  the  appellee  intending  to 
deceive  and  defraud  the  said  plaintiff's,  did  wrongfully  and  deceit- 
fully encourage  and  persuade  the  said  plaintiff',  to  sell  and  deliver  to 
Samuel  Eae,  Jr.,  and  Thomas  W.  Eae,  partners  in  trade,  divers 
goods  on  credit  to  a  large  amount,  and  did  for  that  purpose,  falsely  and 
deceitfully  and  fraudulently  assert  and  afiSrm  to  tbe  said  plaintiff,  that 
he  the  said  defendant  bad  given  to  tbe  said  Thonias  W.  Rae,  and 
Samuel  Bae,  Jr.,  partners  as  aforesaid,  the  sum  of  $3,000,  and  that  they 
ought  to  do  a  good  business  and  a  safe  one  for  their  creditors,  and  did 
thereby  falsely,  fraudulently  and  deceitfully  cause  and  procure  the  said 
plaintiff  to  sell  and  deliver  the  last  mentioned  goods,  wares,  &c.,  upon 
trust  and  credit  *  to  the  said  J.  W.  Rae  and  Samuel  Rae,  Jr.,   ^*  ^ 
partners  as  aforesaid.     The  declaration  then  proceeded  to  **• 
allege  a  ssile  and  delivery  of  the  goods ;  the  falsehood  of  the  defend- 

(a)  Approved  in  Hamests  vs.  Ccaial  Co,  1  Md.  Ch.  257.  See  Jim.  Co,  vs. 
Smith.  6  H.  &  J.  141,  note. 

(&)  Cited  in  Myers  vs.  Smith,  27  Md.  50;  Hoopes  vs.  Strasburger,  87  Md. 
408.    See  Qlean  vs.  Smith,  2  G.  &  J.  297. 
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ant's  representations,  and  the  non-payment  of  the  debt  by  the  par- 
chasers.  There  were  other  counts  in  the  dechiration  of  the  same 
character,  to  which  the  defendant  pleaded  not  guilty. 

First  Exception. — The  plaintiffs,  to  support  the  issue  on  their  part, 
proved  by  Joseph  Smith,  junior,  a  competent  witness,  that  he  was  a 
clerk  and  salesman  in  the  plaintiff^s  employment,  from  September, 
1835,  inclusive,  to  July,  1836.  That  he  was  acquainted  with  the  de- 
fendant and  his  two  sons,  Thomas  W.  Bea,  and  Samuel  Bea,  Jr.; 
that  in  September,  1835,  one  of  the  sons  came  to  the  plaintiffs'  store 
in  Baltimore,  where  witness  then  was,  and  bought  a  small  bill  of 
goods,  the  amount  of  which  witness  does  not  exactly  recollect,  but  it 
did  not  exceed  $400;  that  witness  made  this  sale  and  gave  said  sons 
credit,  l)ecause  of  his  own  knowledge  of  them,  and  from  statement's 
made  by  them  to  Mr.  Addison  B.  Riley,  of  the  firm  of  Gaither  &  Go. 
and  by  Mr.  Biley,  repeated  to  witness,  which  statements,  as  Mr. 
Biley  repeated  them,  were,  that  their  father,  the  present  defendant, 
had  given  them  three  or  four  thousand  dollars  to  go  into  business 
with.  These  statements  were  repeated  by  witness  to  Mr.  Samuel  6. 
Wyman,  one  of  the  plaintiffs;  and  Mr.  Wyman  requested  witness  to 
enquire  of  Mr.  Bea,  the  defendant,  when  he  next  saw  him,  whether 
such  statements  were  correct,  and  what  capital  he  had  given  to  his 
sons;  accordingly,  when  witness  again  saw  the  defendant,  which 
was  in  the  last  of  September  or  beginning  of  October,  1835,  in  the 
store  of  the  plaintiff,  on  a  visit,  which  defendant,  who  lived  in  Win- 
chester, made  at  that  time  to  Baltimore,  witness  asked  him  whether 
the  statements  above  mentioned  were  correct,  and  what  was  the 
amount  of  capital  he  bad  given  to  his  sons,  as  Mr.  Wyman  was 
anxious  to  know,  as  it  was  [irobable  the  sons  might  want  to  make 
further  purchases  from  S.  Wyman  &  Co.,  and  the  object  of  the  in- 
quiry was  to  ascertain  whether  it  would  be  safe  to  continue  to  do 
At  Ik  ^^^^^^^  ^^^^  them ;  to  which  the  father  replied,  that  he  had 
•  given  them  three  or  lour  thousand  dollars,  and  that  they 
ought  to  do  a  good  and  safe  business.  Witness  does  not  recollect 
whether  defendant  said  three  or  four  thousand  dollars,  but  it  was  a 
precise  sum  of  which  he  spoke,  and  either  one  or  other  of  them ;  that 
witness  reported  this  conversation  with  the  defendant  to  the  plain- 
tiffs, and  afterwards,  and  on  the  credit  which  the  above  representa- 
tions j)rocured  for  the  sons,  sold  goods  to  them  so  long  as  witness 
continued  in  the  service  of  the  plaintiffs,  sales  whi(;h,  but  for  such 
representations,  he  would  not  have  made.  Witness  left  the  employ- 
ment of  the  plaintiffs  in  July,  1836.  On  cross-examination,  he  stated 
that  he  was  now  a  member  of  the  firm  of  Stewart,  Smith  &  Ames, 
formerly  William  P.  Stewart  &  Co.,  which  Arm  was  a  creditor  of  the 
said  T.  W.  and  S.  Bea,  Jr.  Examined  in  chief  he  says,  that  he  has 
no  interest  in  the  result  of  the  present  suit.  In  reply  to  a  question 
on  the  part  of  the  defendant  he  says,  that  it  is  generally  understood, 
that  when  a  dealing  is  commenced  between  a  mercantile  firm  and  a 
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cooDtry  merchaut,  it  will  be  continued  for  years,  if  the  parties  are 
matnally  satisfied.  The  plaintiifs  then  farther  to  support  the  issue 
OD  their  part,  proved  by  Lucius  Beed,  a  competent  witness,  that  the 
said  T.  W.  and  S.  Bea,  Jr.,  were  at  the  time  of  the  institution  of  this 
salt,  and  still  are,  indebted  to  the  plaintiffs  for  goods  purchased  from 
tbem  in  September  in  the  year  1836.  When  the  witness  had  pro- 
ceeded thus  far  in  his  testimony,  he  was  interrupted  by  the  defend- 
ant's counsel,  who  enquired  of  him  whether  notes  had  been  given  for 
the  goods  so  purchased  T  Witness  replied  that  the  plaintiffs  held 
two  notes  for  such  purchases,  but  did  not  say  what  were  their  dates, 
or  whether  payable  on  demand  or  otherwise.  The  counsel  for  the 
defendant  then  objected  to  the  further  testimony  of  witness  in  re- 
gard to  said  indebtedness,  until  the  said  notes  were  produced ;  and 
prayed  the  Court  to  decide,  that  any  further  testimony  in  relation  to 
such  sales  of  goods  made  to  said  T.  W.  and  S.  Bea  by  plaintiffs,  on 
the  faith  of  defendant's  representations  hereinbefore  stated,  was  in- 
admissible until  said  notes  were  produced  or  their  non-production 
legally  and  satisfactorily  accounted  for ^  which  *  decision  the  ^^^ 
Court  [M  AGBUDEB  and  Pub  vi  ance,  A.  J 's,]  gave.  The  plain  -  *  1® 
tiffs  excepted. 

The  plaintiff's  having  offered  the  evidence  set  forth  in  the  first  bill 
of  exceptions,  which  is  to  be  taken  as  a  part  of  this  bill  of  exceptions, 
as  if  incorporated  at  length  therein,  and  after  the  decision  of  the 
Conrt  as  stated  in  said  first  bill  of  exceptions,  and  for  the  purpose  of 
accounting  for  the  non-production  of  the  note  of  91,166.29,  at  the 
trial  offered  all  the  following  evidence  in  this  bill  of  exceptions,  viz : 
he  offered  to  prove  by  Lucius  Beed,  a  competent  witness,  that  the 
plaintiff  had  in  the  month  of  September,  1836,  sold  bills  of  goods  to 
the  said  T.  W.  and  S.  Bea,  Jr.,  to  the  amount  respectively  of 
$1,166.29,  and  $278.64,  on  six  months'  credit,  and  that  two  notes 
were  taken  for  said  sums  respectively,  one  of  said  notes  for  $278.64, 
which  had  been  taken,  when  on  the  expiration  of  the  credit  on  one 
of  said  sales,  the  amount  due  thereon  had  not  been  paid ;  and  offered 
to  prove  by  Thomas  Phenix,  cashier  of  the  Western  Bank  of  Balti- 
more, that  a  note  for  $1,166.29  had  been  placed  by  the  plaintiff  in 
said  Western  Bank,  by  which  it  had  been  sent  to  the  North- Western 
Bank  of  Virginia  for  collection ;  in  the  usual  conrse  returned  to  the 
said  Western  Bank  unpaid,  and  handed  back  again  by  said  bank  to 
the  plaintiffs.  They  also  offered  to  prove  by  the  said  Lucius  Beed, 
that  the  other  of  said  notes  for  $1,166.29,  before  siK)ken  of  by  said 
Beed,  had  been  sent  to  Morgan  Neilson,  the  plaintiffs'  attorney  at 
Wheeling,  to  be  placed  in  a  train  for  recovery,  and  that  the  said  last 
note  still  belonged  to  the  said  plaintiffs,  and  was  still  unpaid.  They 
also  offered  to  prove  by  Neill  Barnett,  a  competent  witness,  that  in 
March  or  April,  18^(7,  the  defendant  being  informed  by  his  son  James 
Bea,  of  the  involved  situation  of  T.  W.  and  S.  Bea,  induced  the  wit- 
ness, who  resided  in  Winchester,  to  go  to  Wheeling,  and  undertake 
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to  get  secarity  for  a  debt  claimed  to  be  dae  to  said  defendant  by  his 
said  sons,  Thomas  W.  Bea  and  Samael  Bea,  Jr.,  and  that  on  the  19th 
April,  1837,  said  T.  W.  and  S.  Bea,  Jr.,  executed  the  deed  of  trast 
hereinafter  inserted  to  the  said  Neiii  Barnett,  of  all  their  property  of 
every  description,  and  •  that  on  the  15th  October  following, 
^'*"  they  executed  another  deed  of  trust  hereinafter  inserted,  to 
the  same  trustee  of  the  same  property.  The  plaintiffs  further  offered 
in  evidence  the  admission  by  the  defendant's  counsel,  that  said  deeds 
of  trust  are  true  copies  of  the  original  deeds,  and  that  the  same  are 
to  l)e  received  as  evidence  in  this  cause,  as  if  they  were  duly  and 
legally  authenticated ;  and  that  the  defendant  knew  of  the  execution 
of  the  said  deeds,  and  claimed  from  the  trustees  payment  of  certain 
claims  of  his,  according  to  the  preference  given  to  him  therein.  The 
plaintiffs  also  offered  to  prove  by  the  said  Neill  Barnett,  that  under 
the  said  deeds  he  had  received  all  the  property  of  the  said  T.  W. 
and  S.  Bea,  Jr.,  and  that  the  debts  therein  mentioned  to  be  due  to 
the  said  plaintiffs,  had  not  been  paid  by  him  in  whole  or  in  part; 
that  there  were  about  $6,000  in  his  said  trustee's  hands,  which 
would  be  enough  to  pay  the  defendant  in  full,  and  leave  a  small  divi- 
dend for  the  merchants  to  whom  T.  W.  and  S.  Bea<,  Jr.  were  in- 
debted. 

This  indenture,  made  on  the  19th  day  of  April,  1837,  between 
Thomas  W.  Bea  and  Samuel  Bea,  Jr.,  merchants  trading  under  the 
name  and  firm  of  T.  W.  and  8.  Bea,  Jr.,  of  the  City  of  Wheeling  and 
State  of  Virginia,  of  the  first  part,  and  Neill  Barnett,  trustee,  of  the 
second  part,  and  Samuel  Bea,  Sen.,  Bank  of  the  Valley  in  Virginia, 
Neill  Barnett,  George  B.  Gaither  &  Co.,  Januey,  Hopkins  &  Hull, 
S.  Wyman  &  Co.,  J.  &  W.  Lockwood  &  Co.,  Weith  and  Norris,  Mar- 
riott &  Hardesty,  Baltzell  &  Payne,  and  William  P.  Stewart  and  Co., 
of  the  third  part,  witnesseth,  that  whereas  the  said  parties  of  the 
first  part  are  indebted  to  Samuel  Bea,  Sen.,  in  the  sum  of  $2,950,  due 
by  note  dated  September  10th,  1835,  drawn  on  demand,  and  for  a 
balance  due  by  account  of  $219.93 ;  and  to  the  Bank  of  the  Valley, 
&c.  &c.,  reciting  various  debts  due  and  to  become  due;  and  to  S. 
Wyman  &  Co.  in  two  notes,  one  for  $1,137.67,  and  one  note  for  $294. 
And  the  said  T.  W.  and  S.  Bea,  Jr.  being  willing  and  desirous  to 
secure  the  payment  of  the  said  debts  with  the  accruing  interest,  to 
the  above  named  parties,  also  to  secure  harmless  the  said  Samuel 
Bea,  Sen.,  in  consequence  of  his  endorsement  of  the  note  aforesaid, 
in  the  Bank  •  of  the  Valley,  or  any  note  which  may  be  snbsti- 
^'^^  tuted  in  lieu  thereof,  whether  the  same  shall  be  for  the  whole 
amount  or  any  part  thereof,  have  agreed  to  convey  the  pix)perty  here- 
inafter mentioned  for  that  purpose.  Now  this  indenture  witnesseth, 
that  the  said  T.  W.  and  S.  Bea,  Jr.,  as  well  for  the  considerations 
aforesaid,  and  for  the  further  sum  of  one  dollar  to  them  in  hand,  paid 
by  the  said  party  of  the  second  part,  at  or  before  the  sealing  and 
delivery  hereof,  the  receipt  whereof  is  hereby  acknowledged,  have 
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granted,  bargained  and  sold,  and  by  these  presents  do  grant,  bar- 
gain and  sell  unto  the  said  l^eill  Barnett,  his  heirs,  &c.,  the  follow- 
ing personal  property,  to  wit :  all  the  goods,  wares  and  merchandise 
of  every  description  and  kind,  now  in  the  possession  of  the  said  T. 
W.  and  S.  Eea,  Jr.,  in  the  store  house  rented  by  them  or  Market 
street,  in  the  City  of  Wheeling,  also  all  the  books,  accounts,  notes 
and  bonds,  which  is  now  due  the  said  T.  W.  and  S.  Bea,  Jr.;  to  have 
and  to  hold  the  aforesaid  property  to  him  the  said  Neill  Barnett, 
trustee,  his  heirs,  executors,  &c.,  forever,  upon  the  special  trust  and 
confidence,  that  if  the  said  T.  W.  and  S.  Bea,  Jr.  shall  fail  to  pay  off 
and  discharge  the  debts  aforesaid,  that  then  and  in  that  event,  it 
sball  be  the  duty  of  the  said  trustee,  his  executors  or  administrators, 
npon  the  request  of  the  said  Samuel  Bea,  Sen.,  or  his  executors,  &c., 
to  sell  the  property  hereby  conveyed,  and  collect  the  book  accounts, 
notes  and  bonds,  as  the  case  may  be,  or  so  much  thereof  as  may  be 
necessary  to  satisfy  and  pay  off  the  said  debts,  to  the  highest  at 
public  sale,  having  first  established  the  time  and  place  of  such  sale, 
by  advertising  the  same  for  three  weeks,  in  some  newspaper  printed 
at  Wheeling,  and  out  of  the  proceeds  of  such  sale,  first  pay  off  and 
satisfy  the  debts  aforesaid,  or  so  much  thereof  as  may  remain  due 
and  unpaid,  after  deducting  the  expenses  of  executing  this  trust, 
including  a  commission  of  five  per  cent.;  and  the  overplus,  if  any, 
pay  to  the  said  T.  W.  and  S.  Bea,  Jr.,  their  heirs,  &c.    But  said 
property  shall  be  so  managed  and  disposed  of  by  said  trustees  as  to 
give  the  preference  and  priority  to  the  debts  due  Samuel  Bea,  Sen., 
individually,  as  well  as  to  secure  him  harmless  as  endorser,  as  fully 
and  •  completely  as  if  the  said  debts  were  secured  by  a  sepa-    m^a 
rate  and  elder  deed  of  trust.    It  is  agreed  that  the  aforesaid   ^'^'^ 
property  may  remain  in  the  possession  of  the  said  T.  W.  and  S.  Bea, 
Jr.,  until  a  sale  shall  become  necessary  under  this  trust,  when  the 
said  T.  W.  and  S.  Bea,  Jr.,  will  permit  the  said  trustee  to  take  peace- 
able possession  thereof  for  the  purpose  aforesaid ;  and  the  said  trus- 
tee covenants  for  himself  and  his  heirs,  with  the  said  parties  of  the 
first  and  third  parts,  faithfully  execute  the  duties  hereby  reposed  in 
in  him.    In  witness  whereof,  the  parties  have  hereunto  set  their 
bands  and  seals,  the  day  and  year  first  above  written. 

Thomas  W.  Bab,  [Seal.] 

Samuel  Bae,  Jun.,        [Seal.] 
Neill  Barnett,  [Seal.] 

This  indenture  made  this  15th  day  of  October,  1837,  between 
Thomas  W.  Bea  and  Samuel  Bea,  Jr.,  of  the  City  of  Wheeling  of 
the  first  part,  and  Neill  Barnett  of  the  second  part :  Whereas,  the 
said  parties  of  the  first  part  being  indebted  to  Samuel  Bae,  Sen.,  of 
Winchester,  Virginia,  in  the  sum  of  $2,950,  on  a  promissory  note, 
dated,  &c.,  also  for  a  balance  of  account  for  $219.93,  to  the  Bank  of 
the  Valley,  in  the  sum  of,  &c.,  reciting  various  debts  to  S.  Wyman 
&   Co.,  in  two  notes,  one  for  $1,137.67,  the  other  for  $294.    And 
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whereas  Aaid  parties  of  the  first  part,  for  the  purpose  of  secarin^the 
payment  of  said  debts,  did  by  deed  bearing  date  the  19th  of  April, 
1837,  sell  and  convey  unto  the  said  party  of  the  second  part,  his 
heirs,  &c.,  all  the  goods,  wares  and  merchandise  of  every  description 
and  kind,  then  in  the  possession  of  the  said  parties  of  the  first  part, 
in  the  store  rented  by  them  on  Market  street  in  the  City  of  Wheel- 
ing, and  also  all  book  accounts,  notes  and  bonds,  which  were  then 
due  the  parties  of  the  first  part,  in  trust  for  the  purposes  in  said 
deed  set  forth,  which  said  deed  was  presented  in  the  clerk's  office  of 
the  County  Court  of  Ohio  County,  and  upon  the  acknowledgment  of 
said  parties  of  the  first  part,  and  admitted  to  record  on  the  twentieth 
day  of  June,  one  thousand  eight  hundred  and  thirty-seven ;    (all 
which  premises,  reference  being  had  to  said  deed,  will  more  fully  and 
at  large  appear,)^  and  whereas  the  said  debt  of  $125,  in  said  deed 
^    ^  *  of  trust  mentioned,  as  due  to  said  party  of  second  part,  has 
^'^^  since  the  execution  thereof  been  fully  paid  and  satisfied,  and 
said  parties  of  the  first  part  being  advised,  that  said  deed  of  trust 
is  of  doubtful  validity,  and  being  willing  and  desirous  to  confirm  the 
same,  and  to  secure  the  payment  of  the  debts  therein  and  herein 
recited,  (except  the  said  debt  of  one  hundred  and  twenty-five  dollars 
to  said  party  of  second  part,  which  has  been  already  paid  as  afore- 
said.)   Now  this  indenture  witnesseth,  and  for  the  further  considera- 
tion of  five  dollars  to  them  in  hand  paid,  at  and  before  the  ensealing 
and  delivery  hereof,  the  receipt  whereof  is  hereby  acknowledged,  the 
said  parties  of  the  first  part  have  granted,  bargained  and  sold,  and 
by  these  presents  do  grant,  bargain  and  sell  unto  said  p»*ty  of  sec- 
ond part  and  his  assigns,  all  the  following  personal  property,  to  wit, 
all  the  goods,  wares  and  merchandise  of  every  description  and  kind, 
now  in  the  possession  of  the  said  parties  of  first  part,  in  the  store 
room  occupied  by  them  on  Market  street  in  said  City  of  Wheeling; 
and  also  all  the  book  accounts  on  the  books  of  said  parties  of  first 
part,  due  and  to  become  due ,-  and  also  all  bonds,  notes,  bills  of  ex- 
change and  other  causes  in  action  and  evidences  of  debt,  due  or  to 
become  due  to  said  parties  of  the  first  part,  (which  said  book  ac- 
counts, bonds,  bills,  notes  and  other  evidences  of  debt,  and  causes  in 
action,  are  hereby  assigned  to  said  party  of  second  part,)  to  have 
and  to  hold  the  said  property,  bonds,  bills,  notes,  book  accounts, 
causes  in  action  and  evidences  of  debt  to  said  party  of  second  part, 
and  his  assigns  forever,  to  have  and  to  hold  the  said  premises  unto 
the  said  parties  of  second  part,  and  his  assigns  forever.    Upon  trust 
nevertheless  that  the  said  party  of  the  second  part  shall  proceed  to 
take  possession  of  said  premises,  and  after  fixing  the  time  and  place 
of  sale,  and  giving  four  weeks  notice  thereof,  in  some  public  news- 
paper printed  in  the  City  of  Wheeling,  shall  sell  the  same  at  public 
auction  for  cash,  or  on  a  credit,  as  to  said  trustee  shall  seem  best,  for 
the  interest  of  all  concerned,  and  shall  also  proceed  to  collect  the  said 
book  accounts,  bonds,  bills,  notes  and  other  debts,  and  out  of  the 
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proceeds  thereof,  shall  after  payiog  the  expenses  of  sales  and    ^^p^ 
*  collection,  and  all  other  expenses  attending  the  execation  of  ^-^^ 
this  trust,  and  reserving  to  himself  fire  per  centum  on  the  amount 
of  said  sales  and  collection,  first  pay  to  the  said  Samuel  Rea,  Sen., 
the  said  sum  of  two  thousand  nine  hundred  and  fifty  dollars,  due  by 
said  note,  and  also  said  balance  due  by  account  of  two  hundred  and 
nineteen  dollars  and  ninety -three  cents ;  and  also  to  pay  and  satisfy 
the  said  debt  due  to  said  Bank  of  the  Valley  for  two  thousand  dol- 
iars,  together  with  all  interest  which  may  have  occurred  upon  said 
debts;  and  secondly,  pay  and  satisfy  all  the  other  debts  recited  in 
this  iind  the  former  deed  of  trust,  (except  the  said  debt  to  the  said 
party  of  second  part,)  which  has  been  paid  as  aforesaid  pro  rata; 
and  the  balance  if  any,  shall  pay  to  said  parties  of  first  part  or  their 
assigns ;  and  it  being  uncertain  whether  the  debts  recited  herein  are 
of  the  exact  amounts  stated,  it  is  intended  hereby  to  secure  the  true 
amounts  due  to  the  several  creditors  herein  named.    The  deb^;  doe 
the  Bank  of  the  Valley  has  been  paid  ftince  the  execution  of  the 
former  deed,  the  sum  of  tbnrteen  hundred  and  sixty -two  dollars,  and 
its  heing  recited  in  the  foregoing  part  of  this  deed  at  two  thousand 
dollars^  was,  beeause  that  was  the  amoant  of  the  original  note.    The 
stock  of  goods,  wares  and  merchandise  hereby  conveyed,  amounts 
per  invoiee  to  six  thousand  five  hundred  and  sixty-eight  dollars  and 
seven  cents,  and  the  debts  due  said  parties  of  first  part,  are  enu- 
merated in  the  schedule  hereto  annexed,  as  part  of  this  deed.    In 
testimony  whereof,  said  parties  of  first  part  have  hereunto  set  their 
hands  and  seals,  as  also  said  party  of  second  part. 

Thomas  W  .Eea,  [Seal. 

Saxuel  Eea,  Sen.,         [Seal. 
Neill  Babnett,  [Seal. 

Schedule  referred  to — List  of  debts  due  T.  W.  and  S.  Bea,  Jr.  Mor- 
gan S.  Gregg,  9309.16,  subject  to  his  account,  &c. 
To  which  testimony  so  ofifered  for  the  purpose  of  accounting  for 
the  non-production  of  said  note  of  91,166.29,  at  the  trial  the  defend- 
ant's counsel  objected,  and  the  Court  [Magbudeb  and  Pubyiance, 
A.  J's,]  sustained  the  objection.  The  plaintififs  excepted,  and  brought 
this  appeal. 

•The  cause  was  argued  before  Abcheb,  Dobsby,  Cham-  425 
BERS,  and  Spence,  J  J. 

Ixitrohej  for  the  appellants.     Nelson,  for  the  appellee. 

Aroheb,  J.  delivered  the  opinion  of  the  Court.  The  taking  of  a 
note  for  goods  sold  and  delivered,  certainly  does  not  extinguish  the 
orig^inal  cause  of  action.  An  action  on  the  common  counts,  may  be 
sastained  by  proof  of  the  sale  and  delivery  of  the  goods,  although  a 
note  may  have  been  given  therefor.  17  Seargt  and  Low.  152.  If 
however  a  note  has  been  given,  in  such  case  the  production  of  the 
19  11  o.  Ss  J. 
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note  is  geoerally  required,  for  the  security  of  the  defendant,  and  not 
from  any  rule  of  evidence  which  would  prevent  the  introduction  of 
evidence  of  indebtedness,  without  the  production  of  the  note.  It 
was  clearly  competent  we  think,  for  the  plaintiff  to  produce  other 
and  further  evidence  of  indebtedness,  without  producing  the  notes 
taken  for  the  goods. 

If  it  were  important  for  the  defendant  to  show,  that  the  credit 
given  on  the  notes  had  not  expired,  the  burthen  of  such  proof  was 
upon  him.  He  should  have  given  notice  to  have  them  produced,  and 
if  not  produced,  proved  their  contents. 

There  is  no  evidence  in  this  bill  of  exceptions  to  show  the  notes 
were  on  time,  and  the  law  certainly  makes  no  such  inference.  We 
therefore  think  the  Court  erred  in  the  opinion  by  them  expressed  in 
the  first  bill  of  exceptions. 

The  evidence  in  the  second  bill  of  exceptions  was  offered  to  account 
for  the  non-production  of  the  note ;  the  Court  rejected  the  evidence. 
If  the  plaintiff,  as  we  have  seen,  was  not  bound  to  produce  the  note, 
he  was  certainly  under  no  obligation  to  account  for  its  non-produc- 
tion, and  the  testimony  offered  with  such  view,  and  such  view  only, 
was  useless,  unnecessary  and  inadmissible.  We  concur  with  the 
Court  in  the  opinion  by  them  expressed  in  the  second  bill  of  excep- 
tions. Judgment  reversed,  and  procedendo  awarded. 


•  Executors  of  R.  Oliver  vs.  Palheb  and  Hamilton. 

December,  1841. 

The  object  of  the  Legislature  by  the  first  section  of  the  Act  of  1820,  eh.  161, 
was  to  provide  a  just,  reasonable  and  expeditious  mode  of  obviating  the 
delays  and  difficulties  to  which  complainants  were  subjected,  by  defend- 
ants disobeying  the  mandates  of  Courts  of  equity,  requiring  them  to 
appear  and  answer  bills  filed  against  them,  so  that  in  the  event  of  the 
defendant's  continuing  disobedience,  the  complainant  might  have  a 
remedy,  as  if  an  appearance  and  answer  had  in  due  time  followed  the 
order  of  the  Court,  (a) 

The  terms  ex  parte  commission  import,  and  the  object  of  its  issuing,  as 
declared  in  the  Act  of  1820,  ch.  161,  demonstrates,  that  it  issues  exclu- 
sively for  the  benefit  of  the  complainant,  and  that  he  only  under  it  is 
entitled  to  take  testimony.  It  is  issued  to  take  testimony  in  support  of 
the  allegations  in  the  bill. 

Notice  of  the  execution  of  such  a  commission,  need  not  be  given  to  the 
defendant. 

So  in  cases  under  the  Act  of  1820,  ch.  161,  sec.  1,  the  defendant  is  not  en- 
titled to  notice  of  the  time  of  taking  the  audit,  it  being  exclusively 
made  upon  the  proof  on  the  part  of  the  complainant. 

(a)  Cited  in  Rust  vs.  I^fnch.^  54  Md.  689.    See  Rev.  Code,  Art.  65,  sees.  42- 
46,  48;  Equity  Rule  12;  Oliver  vs.  Palmer^  ante^  94. 
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At  any  time  before  final  decree,  if  the  defendant  conforms  to  the  requisi- 
tioiis  of  the  law,  and  answers  the  complainant  ^s  bill,  he  is  restored  to 
all  his  privileges  and  means  of  defence,  which  are  consistent  with  equity 
and  good  conscience.  (5) 

Under  an  ex  parte  commission  the  defendant  cannot  cross-examine  the  com- 
plainant's  witnesses:  nor  produce  testimony  for  any  purpose,  nor  can  it 
be  said  of  the  complainant  ^s  proof  when  returned  under  the  commission, 
that  it  is  entitled  to  no  greater  weight  than  it  would  have  been  if  taken 
after  answer,  denying  all  the  allegations  in  the  bill. 

The  complainant  must  offer  such  proof  of  the  allegations  in  his  bill,  as  would 
be  exacted  of  him,  if  by  the  answer  they  were  neither  confessed  nor 

denied,  (c) 

When  reviewing  the  decrees  and  orders  of  the  Court  of  Chancery,  this  Court 
is  bound  judicially  to  take  notice  of  its  general  practice,  and  rules  regu- 
lating the  proceedings  under  which  such  decrees  and  orders  were  passed. 

The  Act  of  1820,  ch.  161,  was  intended  to  enable  a  complainant  to  obtain  a 
final  decree  in  the  same  time  that  it  could  be  obtained  in  the  usual 
course,  where  the  defendant  had  appeared  and  answered. 

The  third  section  of  that  Act  provides,  that  any  defendant  against  whom  an 
interlocutory  decree  shall  be  entered,  under  the  provisions  of  the  Act, 
may  appear  and  file  his  answer,  &c.  at  any  time  before  final  decree — ^it 
contemplated  an  intervention  of  some  reasonable  time  between  the  inter- 
locutory and  final  decree. 

Where  a  defendant  files  his  answer,  it  is  the  practice  of  the  Court  of  Chan- 
cery not  to  proceed  to  the  passage  of  a  final  decree  (but  by  consent,) 
until  the  commission  returned  has  remained  on  file  one  entire  term. 
The  practice  *  under  the  Act  of  1820,  must  conform  to  this.  So  Mgpt^ 
the  auditor ^B  report  must  remain  open  and  liable  to  exceptions,  ^'^  # 
as  in  other  cases. 

The  Acts  of  1825,  ch.  117,  sec.  2,  and  1832,  ch.  802,  sec.  5,  relate  to  all  final 
decrees,  as  well  those  obtained  under  the  Act  of  1820,  as  otherwise. 

Where  the  proof  taken  in  the  cause  shows  he  is  entitled  to  relief  in  equity, 
the  insufiiciency  of  the  averments  of  the  bill  can  only  be  relied  upon  to 
defeat  the  claim,  when  excepted  to  under  the  Act  of  1882,  ch.  302.  (e) 

A  conditional  order  drawn  by  T.  upon  R.  in  favor  of  P.  accepted  payable 
when  in  funds,  does  not  constitute  a  case  for  equity,  because  the  funds 
had  consisted  of  real  property  mortgaged,  but  which  in  fact  at  the  time 
of  filing  the  bill,  had  been  sold  and  converted  into  money.  (/) 

A  bill  for  an  isolated  item,  strictly  legal  in  its  character  on  one  side,  and 
three  items  of  money  had  and  received  on  the  other,  will  not  be  sus- 
tained on  the  ground  that  it  prays  for  an  account,  [g) 


(b)  See  Rot.  Code,  Art.  65,  sec.  48.  In  Rust  vs.  Ljftich^  54  Md.  686,  upon 
an  application  to  have  a  decree  obtained  ex  parte  set  aside,  it  was  held,  that 
in  a  proper  case  a  defendant  would  Certainly  be  relieved  from  a  decree  ob- 
tained by  default,  upon  petition  for  the  discharge  of  the  enrolment;  but 
that  the  discretion  to  be  exercised  upon  such  applications  should  be  regu- 
lated by  law  and  precedent,  and  not  a  mere  desire  to  let  in  a  defence  upon 
the  merits.    Cf.  Hollingsworth  vs.  McDonald,  2  H.  &  J.  199,  note, 

(c)  See  Purviance  vs.  Barton^  2  G.  &  J.  191. 

(d)  Cited  in  Hattcm  vs.  Weems,  12  G.  &  J.  103. 

(e)  Cited  in  Thomas  vs.  Doub,  1  Md.  327. 
(/ )  Cited  in  Hertle  vs.  Schivartze,  3  Md.  383. 

(g)  Cited  in  White  vs.  White,  1  Md.  Ch.  55.    See  Adair  vs.  Winchester,  7 
O.  &  J.  82,  note. 
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T.  drew  on  O.  in  favor  of  P.  '^out  of  any  funds  you  may  have  belonging  to 
me/^  for  the  sum  of,  &c.  '^after  deducting  all  clalrasand  demands  you 
may  have  against  me,^^  (T.)  on  "'any  account  whatever.  On  the  pay- 
ment of  the  above  mentioned  sum,  P.  will  deliver  you  my  two  notes  in 
favor  of  D.  and  relinquish  all  claims  against  me.''  '^R.  agreed  to  pay 
the  same  when  he  should  be  in  funds,  after  paying  himself  first  for  the 
debt  due  by  T.  and  about,  &c.  which  T.  had  drawn  orders  for.''  HM, 
that  upon  this  acceptance  an  action  at  law  could  be  maintained. 

2.  The  words  "on  the  payment"  in  the  above  order,  do  not  constitute  a  con- 

dition precedent,  but  a  condition  of  concurrent  performance. 

3.  A  decree  founded  upon  the  above  order  should  be,  that  the  defendant  pay 

on  delivery  or  tender  of  the  notes,  and  release  or  deposit  the  money  in 
Court,  to  be  paid  over  to  the  complainants  on  their  filing  in  Court  the 
notes  of  T.  and  release  to  be  delivered  to  the  defendants.  An  absolute 
decree  would  be  erroneous. 

4.  A  bill  founded  on  the  above,  should  have  tendered  the  notes  in  favor  of 

D.  and  release,  or  offered  to  tender  them.  The  law  makes  no  preeump- 
tion  that  they  are  in  the  hands  of  P.  ready  to  be  surrendered. 

A  bill  of  discovery  should  allege,  that  the  facts  of  which  the  discovery  is 
sought,  are  indispensable  as  proof  to  the  complainant,  and  that  he  is 
unable  to  prove  them  except  by  the  answer  of  the  defendant. 

The  Act  of  1830,  ch.  161,  does  not  authorize  a  final  decree  upon  bUla  of  dis- 
covery, until  the  complainants,  agreeably  to  the  second  section  of  that 
Act,  have  obtained  a  decree  pro  confeaao  against  the  defendants. 

The  auditor's  statement  made  upon  proof  in  the  record,  if  erroneous,  should 
be  excepted  to  under  the  Act  of  1825,  or  its  errors  will  not  as  a  general 
rule  be  reversed  upon  appeal. 

A  complainant  in  equity  must  allege  in  his  bill,  that  he  has  done,  or  has 
offered  to  do,  or  is  ready  and  willing  to  do,  all  that  on  his  part  is  neces- 
sary to  entitle  him  to  the  relief  he  seeks,  or  adequate  reasons  why  he 
should  be  excused. 

This  Court  will  not  reverse  the  Chancellor's  decree  and  pass  a  final  decree 

Mat^   *  ^^  cases  where  it  is  not  satisfied  that  it  has  all  the  proof  before  it  to 

*-«ci   ^Q  full  justice  between  the  parties. 

Where  a  bill  is  filed  to  affect  a  fund,  in  which  different  persons  have  an 
interest,  all  the  persons  interested  therein  should  be  made  parties. 

.  Appeal  from  the  Goart  of  Chancery.  The  proceedings  in  this 
cause  are  partially  reported,  ante  137,  upon  the  motion  to  dismiss  the 
appeal ;  bat  the  Conrt  having  decided  to  retain  the  cause,  it  is  now 
reported  witli  reference  to  the  final  decree. 

On  the  9th  August,  1837,  the  appellees  filed  their  bill  of  complaint 
in  Baltimore  County  Court  as  a  Court  of  equity,  against  Robert  M. 
Gibbs,  Charles  and  Thomas  Oliver,  executors  of  Robert  Oliver,  the 
appellants,  in  which  they  state,  that  on  or  about  the  18th  June,  1821, 
Lemuel  Taylor,  then  of  the  City  of  Baltimore,  being  indebted  unto 
them  in  a  large  sum  of  money,  for  money  lent  and  advanced  and 
paid  by  the  complainants  for  him,  drew  an  order  in  their  favor  for 
the  sum  of  ten  thousand  dollars,  on  the  firm  of  Robert  and  John 
Oliver,  to  be  paid  out  of  any  funds  they  might  have  belonging  to  the 
said  Taylor,  after  deducting  all  claims  and  demands  thesaid  R.  &  J- 


OLIVEE  V8.  PALMER  ET  ix.— 11  G.  &  J.  293 

Oliver,  might  have  against  him ;  that  said  order  was  presented  to 
and  aoeepted  by  the  said  R.  Oliver,  in  the  name  of  R.  &  J.  Oliver, 
to  be  paid  according  to  the  tenor  thereof,  when  the  said  R.  &  J. 
Oliver  should  be  in  possession  of  funds  to  pay,  after  deducting  the 
amoQut  of  debt  due  to  them  at  that  time  by  the  said  Taylor,  and  the 
farther  sums  for  which  previous  orders  had  been  given  to  other  per- 
sons by  said  Taylor,  on  the  said  R.  &  J.  Oliver,  as  stated  by  the  said 
B.  Oliver,  and  said  acceptance  was  noted  in  a  book  belonging  to  said 
E.  &  J.  Oliver.    That  before  the  time  of  making  the  said  order,  the 
said  Taylor  had  assigned,  transferred  and  conveyed  to  the  said  R.  & 
J.  Oliver,  certain  real  and  personal  proi>erty,  claims  and  demands  to 
a  large  amount,  (but  which  amount  is  unknown  to  the  complainants,) 
to  secure  the  said  R.  &  J.  Oliver,  for  the  debt  due  by  Taylor  to  them, 
and  which  the  complainants  understood  from  the  said  R.   Oliver, 
would  be  amply  sufficient  when  the  whole  should  be  collected,  to 
repay  •  them,  the  said  R.  &  J.  Oliver,  and  the  other  orders  so  j^oq 
as  aforesaid  stated  to  have  been  drawn  on  them  by  the  said  ^^^ 
Taylor,  in  favor  of  other  persons,  as  well  as  the  aforesaid  order  in 
favor  of  the  complainants.    That  afterwai*ds,  J.  Oliver  departed  this 
life,  and  subsequently,  December,  1834,  the  said  R.  Oliver  also  died, 
leaving  a  last  will  and  testament,  whereof  he  appointed  the  defend- 
ants, now  appellants,  executors,  who  have  proved  the  same,  &c. 
That  the  said  R.  Oliver,  in  his  life-time,  although  admitting  the 
receipt  of  a  large  sum  of  money  from  the  claim  on  the  Spanish  Gov- 
ernment, on  account  of  the  ship  Warren  and  cargo,  and  from  other 
sources — ^being  a  part  of  the  property,  claims  and  demands  so  as- 
signed to  them  by  Taylor,  yet  denied  that  it  was  more  than  sufficient 
to  satisfy  their  own  claim  or  debt  due  by  Taylor,  or  was  sufficient  to 
pay  any  part  of  the  debt  due  to  the  oomi^ainants,  and  refused  to 
give  any  account  of  the  debt  due  to  the  said  R.  &  J.  Oliver,  or  of 
tbe  previous  orders  to  other  persons,  or  of  the  true  amount  of  the 
money  so  received  by  him.    That  since  the  death  of  the  said  R. 
Oliver,  other  large  sums  of  money  have  been  realized  by  his  execu- 
tors from  claims  under  the  French  Indemnity  Treaty,  and  other 
claims  assigned  as  before  stated.    That  the  sums  so  received,  were 
and  are  sufficient  to  pay  and  satisfy  the  amounts  then  due  and  owing 
to  the  complainants  on  account  of  the  aforesaid  order,  after  satisfy- 
ing the  said  debt  due  from  Taylor  to  R.  &  J.  Oliver,  and  the  other 
orders  so  given  to  other  persons ;  and  that  sufficient  assets  have 
oome  to  the  hands  of  the  defendants,  as  executors,  to  pay  and  satisfy 
the  complainants.    The  bill  alleged,  that  the  complainant's  debt  was 
ODpaid ;  that  the  executors  after  notice  and  demand  being  made  on 
them  by  complainants,  refused  to  pay  them,  or  in  any  manner  to 
account  for  the  same.    And  the  bill  prays,  that  the  defendants  may 
shew  the  amount  of  the  debt  alleged  to  be  due  by  Taylor  to  R.  &  J. 
Oliver,  at  the  date  of  the  order  given  by  Taylor  to,  and  in  favor  of 
the  complainants.    Also,  the  description,  nature  and  value  of  the 
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property,  claims  and  demands  so  as  aforesaid  assigned  by  Taylor  to 
B.  &  J.  Oliver }  and  for  an  account,  general  relief  and  subpcBna. 
^^^  •The  order  or  draft  addressed  to  R.  &  J.  Oliver,  dii^ected 
*•*"  them  to  pay  the  complainants  "  out  of  any  funds  yon  may 
have  belonging  to  me,  (Taylor,)  the  sum  of  910,000,  after  deducting  all 
claims  and  demands  you  may  have  against  me  on  any  account  what- 
ever. On  the  payment  of  the  above  mentioned  sum  of  $10,000, 
Palmer  &  Hamilton  will  deliver  to  you  my  two  notes  in  favor  of 
D'Arcy  &  Didier  for  94,263.89  and  $4,288.19,  and  relinquish  all  claims 
against  me. 

*' Baltimore,  18th  June,  1821.        Signed,       Lemuel  Tatlob.^ 

The  snbpcena  requiring  the  defendants  to  appear  on  the  first  day 
of  September  next,  (1837,)  was  returned  endorsed  ^^  Summoned. 
Omnes,^ 

15th  November,  1837,  an  interlocutory  decree  was  signed  by  his 
honor  Judge  Pubyianoe,  A.  J.  of  Baltimore  County  Court,  and  a 
commission  directed  to  be  issued,  which Vas  issued  and  returned. 

James  Bosley,  a  witness  sworn  on  the  part  of  the  complainants, 
proved  the  making  and  delivery  of  the  order  on  which  the  suit  Is 
brought,  and  at  the  time  of  delivering  this  order,  Taylor  admitted 
the  debt  due  from  him  to  complainants  was  a  just  debt,  and  that  he 
was  bound  to  pay  it. 

3rd.  That  immediately  after  said  order  was  given  to  deponent  as 
agent  of  the  complainants,  he  presented  the  same  to  R.  Oliver,  at  his 
counting-house  for  acceptance ;  that  the  said  R.  Oliver  then  agreed 
to  pay  the  same  when  he  should  be  in  funds,  after  paying  themselves 
first  for  the  debt  due  by  Taylor  to  them,  and  about  99,000,  which  he 
said  Taylor  had  drawn  orders  for.  •  •  •  That  said  R.  Oliver 
further  stated  to  deponent,  that  said  Taylor  was  indebted  to  the  said 
R.  &  J.  Oliver  in  a  considerable  sum,  but  that  he,  Taylor,  had  given 
them  large  securities  uix)n  real  and  other  property  and  claims,  and 
that  he,  (R.  Oliver,)  had  thought  the  real  property  or  security  would 
be  sufficient  to  satisfy  their  claim ;  but  that  in  consequence  of  the 
depreciation  at  that  time  in  such  property,  it  might  fall  short ;  but  at 
all  events  not  more  than  910,000,  which,  with  the  99,000  of  orders 
preceding  that  of  the  complainants,  would  have  to  come  out  of  the 
Warren  fund,  or  claim  •  one  of  the  assignments  by  Taylor  to 
^^1    them,  before  the  order  of  the  complainants  could  be  paid. 

4th.  That  certain  real  property  mentioned  in  complainant's  exhibit, 
being  pai't  of  the  real  property  conveyed  by  Taylor  to  R.  &  J.  Oliver,, 
was  purchased  by  deponent  of  R.  &  J.  Oliver,  on  the  25th  March, 
1822,  for  the  sum  of  919,800,  and  the  refusal  of  one  of  the  executors 
of  R.  Oliver  to  pay  the  debt. 

It  will  appear  from  the  deed  itself,  that  the  conveyance  of  real 
property  was  made  in  trust  to  sell,  for  the  purpose  of  reimbursing  to 
R.  &  J.  Oliver  the  value  of  225  shares  of  the  capital  stock  of  the 
Bank  of  the  United  States  at  the  time  of  efifecting  such  sale. 
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Samuel  Harris,  for  the  complainants,  proves,  tfaat  on  the  23rd 
Harch,  1822,  sales  of  said  stocks  were  made  at  one  hnndred  and  ten 
dollars  per  share. 

David  Hoffman,  for  the  complainants,  proves,  that  R.  Oliver  was 
admitted  by  the  eommissioners  nnder  the  Florida  treaty,  as  a 
claimant  on  account  of  the  ship  Warren  and  cargo,  to  the  amount  of 
150,000.  That  upon  a  final  decree  obtained  by  deponent  for  the  sea- 
men of  the  Warren,  the  amount  recovered  for  them  from  all  the 
assignees  of  the  said  fund  which  had  been  awarded  by  the  commis- 
sioners under  the  Florida  Treaty  to  said  assignees,  exceeded  the  sum 
of  940,000,  and  that  upon  the  final  adjustment  of  the  portions  to  be 
paid  by  each  of  the  assignees,  it  was  found  and  admitted  to  be  cor- 
rect by  the  said  R.  Oliver;  that  he,  as  assignee,  owed  the  seamen 
oat  of  the  amount  so  received  by  him,  the  sum  of  917,636.09,  which 
som  was  paid  by  R.  Oliver  to  deppnent,  on  the  8th  May,  1832,  and 
that  as  well  as  deponent  remembers,  the  sum  so  paid  him  was  some- 
where about  one-third  of  the  entire  sum  awarded  to  R.  Oliver. 

Charles  A.  Williamson,  for  the  complainants,  proves,  that  as  pay- 
ing officer  in  the  Union  Bank  of  Maryland,  for  the  specific  purpose 
of  paying  or  settling  the  claims  awarded  under  the  French  In- 
demnity Treaty,  he  paid  to  the  executors  of  R.  Oliver,  between  16th 
Jane,  1836,  and  2nd  April,  1838,  several  sums  of  money,  amounting 
in  the  aggregate  to  915,762.69. 

*In  answer  to  the  libel  of  the  seamen  of  the  Warren,  R.  ^qo 
Oliver  admits,  that  he  received  under  the  Florida  Treaty,  for  ^^'^ 
the  interest  of  Taylor  in  the  Warren  and  her  cargo,  the  sum  of 
158,594.72,  which  was  duly  carried  to  the  credit  of  the  said  Lemuel 
Taylor's  debt  as  aforesaid,  and  his  account  charged  with  the  expenses 
thereon. 

The  deed  of  assignment  of  the  schooner  Fawn  and  cargo,  from 
Taylor  to  R.  &  J.  Oliver,  dated  18th  June,  1821,  and  purporting  to  be 
made  in  consideration  of  920,000,  at  or  before  that  time  paid.  It  is 
upon  this  assignment,  that  under  the  provisions  of  the  French  In- 
demnity Treaty,  the  executors  of  Robert  Oliver  received  the  sum  of 
•15,762.69. 

At  this  stage  of  the  cause,  it  was  removed  to  the  Court  of  Chan- 
cery on  the  1st  January,  1839,  &c. 

8th  January,  1839,  the  cause  was  referred  to  the  auditor  with  direc- 
tions to  state  an  account. 

28th  January,  1839,  the  auditor  reported  two  accounts,  A  and  B, 
in  each  of  which  he  has  ascertained  and  does  so  report,  that  there 
are  funds  in  the  hands  of  the  executors  of  B.  Oliver,  out  of  which 
the  order  of  Taylor  in  favor  of  the  complainants  ought  to  be 
satisfied. 

In  account  B,  which  was  adopted  by  the  Court,  the  auditor  has 
charged  the  defendants  as  executors,  with  the  gross  amount  of  in- 
deainity  allowed  by  the  commissioners  under  the  Florida  Treaty  for 
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the  loss  of  the  ship  Warren  and  her  cargo,  as  beibre  stated  and 

received,  6th  June,  1826 *58,594  72 

From  this  sam  he  has  deducted: 

1.  For  difierence  between  the  value  of  225 
shares  of  stock  in  the  Bank  of  the  United 
States,  and  the  proceeds  of  sale  of  real 
estate  which  has  been  mortgaged  or  con- 
veyed in  trust  to  secure  the  same $4,950  00 

and  interest  thereon  from  the  25th  March, 
1822,  (the  day  of  sale,)  to  Sth  June,  1826. . .     1,249  87 
2.  For  the  amount  of  other  drafts  of 

4 So        •  Taylor  on  Messrs.  Oliver,  which  were 

entitled  to  priority 9,000  00 

and  interest  thereon  from  18th  June,  1820, 

to8th  June,  1826 , 3,240  0(i 

3.  For  re-payment  on  account  of  wages,  &c.  re- 
ceived by  the  crew  of  Warren 17,636  96 

36,075  83 

Making  a  balance  in  hand,  8th  June,  1826,  of. $22,518  89 

The  claim  of  complainants  is  then  stated :  "-       ^-  ^= 

For  priucit>al  of  order 910,000  00 

For  interest  thereon  from  8th  June,  1826,  to  25th  January, 

1839 7,578  33 


917,578  33 
On  the  8th  February,  1839,  (December  Term,  1838,)  the  Ghancelior 
[Bland,]  passed  a  decree  ratifying  the  auditor's  account  B,  and  de- 
creeing that  the  defendants  pay  ^Ho  the  plaintififs  the  sum  of 
917,578.33,  with  interest  on  910,000,  part  theieof  from  the  25th  day 
of  January,  1839,  until  paid,  or  brought  into  Court,  together  with  the 
oosts  of  this  suit,  to  be  taxed  by  the  Register." 
From  this  decree  the  defendants  appealed. 

The  cause  was  argued  before  Aboheb,  Dobsey,  Ghambsbs,  and 
Spbnge,  JJ. 
Alexander  and  H.  Johnson^  for  the  appellants. 
Nichols^  W.  Schley,  and  Dulanp,  tor  the  appellees. 

•  Dobsey,  J.,  delivered  the  opinion  of  the  Court.  The  flret 
^^^  ground  which  has  been  urged  for  the  reversal  of  the  Chancel- 
lor's decree  is,  that  notice  of  the  opening  and  execution  of  the  commis- 
sion issued  under  the  interlocutory  decree,  was  not  given  to  the  defend- 
ants. On  the  part  of  the  appellants  it  is  insisted,  that  when  a  commis- 
sion issues  under  an  interlocutory  decree,  passed  in  virtue  of  the  Act  of 
1820,  ch.  161,  sec.  1,  it  is  executed  in  the  same  manner,  the  testimony 
taken  under  it  to  have  precisely  the  same  effect,  as  if  the  commission 
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had  iasaed,  aud  the  testimony  been  taken,  after  answer  filed  deny- 
ing all  the  allegations  in  the  bill,  and  general  replication,  and  issae 
had  been  entered;  and  that  the  defendants  bad  a  right  to  appear 
before  the  commissioners,  cross-examine  the  complainant's  witnesses, 
prodnce  and  examine  witnesses  of  their  own,  pnive  a  receipt  in  full, 
OF  a  release  of  the  claim  preferred  by  the  bill,  or  give  in  evidence  any 
matter  of  fact,  which  would  defeat  the  complainant's  right  of  recov- 
ery.   To  sustain  the  positions  thus  asserted,  the  api>e]lHnts  have 
referred  to  the  case  of  Purviance  and  Dorsey^  Administrators  of  Dor- 
sey  vs.  Barton's  Administrator^  2  0.  tfe  «/.  311,  as  ^lecisive  upon  the 
subject.    This  case,  according  to  our  interpretation  of  it,  decides 
none  of  the  principles  which  it  is  allege<l  have  been  settled,  not  one 
of  the  questions  now  before  us  were  j>resented  to  the  view  of  the 
Court,  or  wei>e  by  it  designed  to  be  decided.    The  only  question 
which  the  Court  was  there  called  \\\\o\\  to  determine  was,  whether 
under  the  first  section  of  the  Act  of  1820,  cli.  161,  after  an  interlocu- 
tory decree,  a  commission  issued,  and  testimony  taken,  the  Chan- 
cellor must  decree  according  to  the  testimony  taken,  or  take  the  bill 
pro  confesso^  (as  the  Chancellor  had  done  in  that  case,)  and  decree 
accordingly.    And  this  Court  determine<l,  that  under  the  Act  referred 
to  the  Chancellor  •  had  no  authority  to  take  the  bill  fro  confesso;       ^^ 
and  therefore  reversed  his  decree.    It  is  true  the  Court  did  ^«*  • 
reiterate  the  terms  of  the  Act  of  Assembly,  but  in  reference  to  the 
aforementioned  questions,  they  neither  made,  nor  contemplated  mak- 
ing'uny  adjudication.    On  the  other  hand  the  appellees  contend,  that 
conceding  to  the  case  of  Purviance  and  Borsey^  Administrators  of  Dor- 
sey  vs.  Barton^s  Administrator^  all  the  effect  which  is  computed  to  it, 
it  has  been  clearly  overruled  by  the  case  of  Orovc  vs.  Fresh,  9  O.  & 
J.  280.     Bnt  for  this  construction  of  the  Court's  opinion  in  Qrove  vs. 
FresK  there  is  no  foundation.    None  of  the  questions  now  presented 
were  there  brought  to  the  view  of  the  Court,  or  considered  by  it,  or 
intended  to  be  adjudicated;  no  question  as  to  the  want  of  notice  to 
the  defendant  of  the  time  of  taking  testimony  under  the  commission, 
or  the  making  the  audit,  or  as  to  the  length  of  time  the  testimony 
thus  taken  should  remain  in  the  Chancery  Court  previously  to  a  final 
decree,  or  as  to  the  time  the  auditor's  statement  must  remain  in 
CJourt,  liable  to  exceptions,  was  suggested  or  decided  by  the  Court, 
in  either  of  the  cases  referred  to.    The  only  precipitancy  attempted 
to  be  shewn  by  the  proceedings  in  the  case  of  Qrove  and  Fresh^  was 
in  the  passing  of  the  interlocutory  decree.    There,  after  the  return 
of  the  commission,  it  remained  as  long  in  the  Chancery  Court  previ- 
ous to  a  decree,  as  in  any  case  it  could  be  required  to  remain  under 
any  rule  of  the  Court. 

Finding  that  we  are  untrammelied  b}'  any  adjudged  case,  in  decid- 
ing the  questions  raised  on  the  true  construction  of  the  Act  of  1820, 
<5b.  161,  sec.  1,  can  the  positions  or  any  of  them,  hereinbefore  asserted 
by  the  appellants,  be  sustained  f    In  our  opinion  they  cannot.    The 
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object  of  the  Legislature  in  the  section  of  the  Act  referred  to,  was  to 
provide  a  just  and  reasonably  expeditions  mode  of  obviating  the  de- 
lays and  difficulties  to  which  complainants  were  subjected,  by  defend- 
ants disobeying  the  mandates  of  Courts  of  equity,  requiring  them  to 
appear  and  answer  bills  of  complaint  filed  against  them.  The  design 
of  the  enactment  was  in  the  event  of  the  defendants'  continuing  dis- 
/i.Qfi  obedience  to  the  order  of  the  Court,  to  give  to  •  the  complain- 
^^^  ant  a  remedy  against  him,  as  nearly  as  may  be,  as  expeditious 
and  efifectual  as  if  an  appearance  and  answer  had  in  due  time  fol- 
lowed the  order  of  the  Court.  It  certainly  never  intended  to  reward 
the  defendant  for  his  contumacy,  by  giving  to  him  all  the  advantagea 
he  could  have  derived  from  the  most  favorable  answer  that*o6uld 
have  been  made,  and  at  the  same  time  denying  to  the  complainant 
all  the  benefit  he  would  have  derived  under  an  answer  confessing  the 
matters  charged  in  the  bill.  Such  a  construction  would  hold  out  Uy 
defendants  a  reward  for  disobedience  of  the  orders  of  the  Court, 
and  deprive  the  complainant  of  his  unquestionable  right  of  draw- 
ing from  the  defendant  an  answer  upon  oath,  to  every  allega- 
tion contained  in  the  bill.  According  to  our  construction  of  the  Act 
of  Assembly,  we  think  the  Legislature  acted  wisely  and  with  justice 
to  both  parties,  in  authorizing  an  interlocutory  decree  against  a 
defendant  refusing  to  appear  or  answer,  and  an  ex  parte  commission 
to  take  testimony  in  support  of  the  allegations  in  the  bill.  The  terms 
ex  parte  commission  import,  and  the  object  of  its  issuing,  as  declared 
in  the  Act  of  Assembly,  demonstrates,  that  it  issues  exclusively  for 
the  benefit  of  the  complainant,  and  that  he  only  is  entitled  to  take 
testimony  under  it.  It  issues  not  for  the  taking  of  testimony  gen- 
erally in  the  cause,  but  in  the  language  of  the  Act  of  Assembly,  for 
the  taking  of  testimony  to  support  the  allegations  of  the  bill.  Why 
then  should  notice  of  the  execution  of  the  commission  be  given  to 
the  defendant  f  Indeed,  to  require  it  of  the  complainant  would  fre- 
quently impose  upon  him  the  continuance  of  much  of  the  delay  and 
difficulty  which  the  Act  of  1820  was  designed  to  obviate.  For  like 
reasons  the  defendant  is  not  entitled  to  notice  of  the  time  of  taking 
the  audit,  it  being  exclusively  made  upon  the  proof  on  the  part  of 
the  complainant.  Nor  do  we  think  a  defendant  has  any  reason  to 
complain  of  being  denied  the  privileges  thus  withheld  from  him. 
The  moment  he  conforms,  at  any  time  before  final  decree,  to  the 
requisitions  of  the  law,  and  answers  the  complainant's  bill,  he  ia 
restored  to  all  his  privileges  and  ordinary  efficient  means  of  defence, 
^  which  are  consistent  with  equity  and  •  good  conscience. 
^^^  Should  he  obstinately  hold  out  and  deny  to  the  defendant  the 
answer  he  is  required  to  make,  the  disabilities  under  which  belabors 
are  the  offspring  of  his  own  frowardness ;  a  just  visitation  for  his  con- 
tumacy, and  a  necessary  protection  to  the  rights  of  the  complainant. 
We  deny  then  the  doctrine  so  positively  asserted  on  behalf  of  the 
defendant,  that  under  the  Act  of  1820,  notice  to  the  defendant  ia 
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necessary  to  the  execation  of  the  ex  parte  commission,  or  that  the 
defendant  may  cross-examine  the  complainants'  witnesses,  or  that 
nnder  such  a  commission,  he  can  prodace  testimony  for  any  purpose 
whatever,  (much  less  to  prove  a  substantive  matter  of  defence,  which 
eoald  only  by  his  answer  be  made  an  issue  in  the  cause,)  or  that  the 
testimony  under  the  commission  is  entitled  to  no  greater  weight 
than  it  would  have  if  taken  in  the  ordinal^  way,  atter  an  answer  de- 
nying all  the  allegations  of  the  bill.    A  contrary  determination  would 
encourage  defendants  in  withholding  their  answers;  would  enable 
them  to  raise  isHues  on  facts  not  sustained  by  their  oaths,  and  would 
prejudice  the  rights  of  complainants  in  a  way  which  no  analogy  or  prin- 
ciple of  a  Court  of  equity  would  sanction.    It  would  impose  on  the 
complainants  the  necessity  of  proving  every  fact  alleged  in  this  bill^ 
by  two  witnesses,  or  one  witness  and  pregnant  circumstances.    Such 
a  requisition  under  the  Act  of  1820,  which  was  made  for  the  benefit 
of  the  complainants,  surely  cannot  be  seriously  contended  for.    All 
that  is  required  of  the  complainant  is,  that  he  offer  such  proof  of  the 
allegations  in  his  bill  as  would  be  exacted  of  him,  if  by  the  answer 
they  were  neither  confessed  nor  denied. 

Having  disposed  of  the  questions  raised  by  the  appellants  in  rela- 
tion to  the  execution  of  the  ex  parte  commission  and  auditor's  report^ 
previous  to  their  being  returned  to  the  Chancery  Court,  we  come  now 
to  the  consideration  of  the  objection  raised  to  the  final  decree,  by 
reason  of  its  being  passed  before  the  commission  had  remained  in 
Court  one  entire  term  after  its  return,  and  before  the  auditor's  state- 
ment  had  remained  in  Court  liable  to  exceptions  during  the  first 
seven  days  of  a  term,  as  required  by  the  rules  of  the  Chancery 
Court.    To  evade  the  •force  of  this  objection,  it  has  been  ^^^ 
insisted  by  the  appellees,  that  the  rules  of  the  Chancery  Court  '*'*^ 
are  not  before  us,  and  that  we  cannot  judicially  know  what  they  are. 
It  is  true  these  rules  are  not  in  the  record,  but  we  conceive  that  when 
reviewing  the  decrees  and  orders  of  that  Court,  we  are  bound  judi- 
cially to  take  notice  of  its  general  practice,  and  rules  regulating  the 
proceedings  under  which  such  decrees  and  orders  were  passed. 

By  the  Act  of  1820,  ch.  161,  the  Legislature  intended  as  nearly  as 
it  coald  reasonably  be  effected,  to  enable  a  complainant  to  obtain  a 
final  decree  in  the  same  time  that  it  could  be  obtained  in  the  usual 
coarse  of  the  proceedings  of  the  Court,  where  the  defendant  had 
appeared  and  answered  conformably  to  its  commands;  but  not  that 
the  Act  should  be  used  as  an  engine  of  surprise,  injustice,  or  oppres- 
sion ;  acting  with  such  extreme  precipitancy,  that  in  the  five  days 
nnder  the  fourdays  Chancery  rule,  and  without  it  the  two  first  days  of 
the  term  to  which  the  subpoena  is  made  returnable,  the  whole  process 
of  interlocutory  decree,  commission  returned,  auditor's  report  and  final 
decree  passed,  might  take  place  ]  and  the  defendant  be  irremediably 
fixed  for  the  amount  of  the  decree,  although  if  any  opportunity  were 
offered  him,  he  could  demonstrate,  that  the  averments  in  the  bill 
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were  inauAcient  to  support  the  decree ;  that  every  witness  sworn 
UDder  the  commission  was  upon  the  face  of  the  record  incompetent; 
that  all  t]ie  testimony  they  gave,  and  all  that  was*  taken  nnder  the 
commission,  was  inadmissible ;  and  that  every  item  in  the  auditor's 
statement,  even  upon  the  testimony  in  the^  cause,  was  manifestly' 
erroneous.  If  the  doctrines  contended  for  by  the  appellees  be  correct, 
and  such  decree  were  brought  up  for  review  by  appeal  to  this  Court, 
with  all  its  errors  and  inconsistencies  staring  us  in  the  face,  its  affirm- 
ance could  not  be  resisted.  Did  the  language  of  the  Actof  Assembly 
much  more  strongly  than  it  does,  warrant  the  interpretation  put  upon 
it  bv  the  appellees,  we  should  hesitate  long  before  we  adoptetl  it. 
But  the  nature  of  the  evil  intended  to  be  remedied,  and  the  lan- 
guage and  provisions  of  the  Act  itself,  clearly  repudiate  this  con- 
-  --  struction.  •The  design  of  the  Act  was  to  relieve  the  com- 
"*"*  *  plainant  from  the  unjust  and  oppressive  conduct  of  the  defend- 
ant; not  to  make  the  latter  the  victim  of  the  injustice  and  oppres- 
sion of  the  former. 

The  third  section  of  the  Act  pi-ovides,  that  any  defendant  against 
whom  an  interlocutory  decree  shall  be  entered  under  the  provisions 
of  this  Act,  may  appear  and  file  his  answer,  &c.,  at  any  time  before 
final  decree.  This  section  of  the  Act  of  Assembly  was  designed  to 
reserve  to  the  defendant  an  important  privilege;  it  contemplated  an 
intervention  of  some  reasonable  length  of  time  between  the  two 
decrees.  But  if  we  regard  it  as  communicating  to  the  complainant 
the  power  of  making  the  interlocutory  and  final  decree  occarrenoes 
of  the  same  day,  the  reservation  wa^  little  better  than  a  mere 
mockery.  The  language  of  the  first  section  of  the  Act,  with  the 
obvious  reasonableness  and  justice  of  the  thing  itself,  ap{)ear  to  us 
to  put  the  question  now  under  consideration  almost  beyond  the 
reach  of  argument.  In  stating  the  return  of  the  commissions,  and 
subsequent  proceedings  to  be  had  thereon,  it  declares  that  the  testi- 
mony taken  and  returned  under  them,  shall  have  the  same  effect  as 
if  taken  and  returned  in  the  usual  way,  on  answer,  general  replica- 
tion and  issue,  and  the  Court  "shall  proceed  to  a  final  decree  in  the 
cause  in  the  same  manner  as  if  the  defendant  or  defendants  had 
appeared  and  put  iu  their  answers.  Now  in  such  a  case  the  ani- 
versal  practice  and  rule  in  Chancery  is,  not  to  proceed  to  the  pass- 
age of  a  fiual  decree  (but  by  consent  of  parties,)  until  the  commis- 
sion returned  has  i*emained  on  file  during  one  entire  term.  If  on 
return  of  the  commission  the  case  be  referred  to  the  auditor,  there 
is  the  same  reason  that  his  rei>ort  should  remain  in  Court,  liable  to 
exceptions,  according  to  the  Chancery  rule  upon  the  subject,  that 
there  is  for  any  other  audit  so  remaining.  The  Legislature  never 
contemplated  by  the  Act  of  1820,  investing  complainants  with  the 
power  of  obtaining  snap  decrees,  Anally  adjudicating  on  the  rights 
of  defendants,  without  giving  them  a  reasonable  time,  such  as  is 
allowed  under  the  rules  and  practice  of  the  Chancery  Court  (of  which 
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the  General  Assembly  *  on  this  occasion  mast  be  presumed  mm^^ 
to  have  been  cognizant.)  to  come  in,  answer  and  litigate,  in  '*'*'^ 
the  accustomed  mode,  the  claims  brought  against  them ;  or  to  shew 
the  insufficiency  of  the  averments  in  the  bill :  or  that  the  testimony 
taken  under  the  commission  is  from  incompetent  witnesses;  or  that 
it  is  inadmissible,  or  does  not  warrant  the  relief  sought;  or  that  the 
statement  of  the  auditor  is  unsupported  by  the  proof  in  the  cause. 
To  relieve  complainants  from  the  embarrassments  under  which  they 
]abored,  not  to  enable  them  to  oppressor  do  injustice  to  delendants 
by  surprise  or  precipitation,  was  the  intent  of  the  law. 

That  the  General  Assembly  put  the  same  construction  upon  the 
Act  of  1820  that  we  have  done,  we  think  may  fairly  be  inferred  from 
their  passiige  of  the  Acts  of  1825,  ch.  117,  sec.  2,  and  of  1832,  ch. 
302,  sec.  5,  which  embraced  all  final  decrees;  as  well  as  those  under 
the  Act  of  1820  as  those  final  otherwise  obtained.  Upon  no  other 
hypothesis  can  we  reconcile  those  enactments  to  that  prudence,  lib- 
erality  and  justice,  which  must  ever  be  imputed  to  enlightened  legis- 
lation. 

The  second  point  of  the  appellants  is,  ^Hhat  neither  the  case 
stated  in  the  bill,  nor  the  case  attempted  to  proved,  shew  any  title 
in  the  complainants  to  the  interposition  of  a  Court  of  equity.    On 
the  contrary,  by  their  own  shewing  they  have  ample  remedy  at  law.'^ 
To  escape  from  this  objection  the  appellees  have  insisted,  that  even 
if  their  bill  be  too  artificially  drawn,  by  reason  of  an  insufficiency  in  its 
averments,  to  entitle  them  to  the  relief  they  have  sought,  yet  that  the 
proof  in  the  cause  having  clearly  established  their  right  to  the  inter- 
position of  a  Court  of  equity,  the  appellants  are  by  the  fifth  section 
of  the  Act  of  1832,  ch.  302,  prechided  from  urging  as  a  ground  of 
reversal,  any  such  defect  in  the  bill.     And  if  their  assumption  of  the 
efficacy  of  the  proof  offered  be  correct,  we  entirely  concur  in  the  posi- 
tion they  have  assumed.    Being  of  opinion  as  before  stated,  that  not 
only  by  the  broad  and  explicit  language  of  the  Acts  of  1825,  ch.  117, 
sec.  2,  and  1832,  ch.  302,  sec.  5,  are  final  decrees  under  the  first  section 
of  the  Act  of  1820,  ch.  161  embraced,  but  that  upon  the  soundest 
principles  •of  equity  jurisprudence  they  ought  so  to  have    mm^ 
been.    Does  the  proof  shew  a  case  entitling  the  appellees  to  ^^^ 
relief  in  equity,  is  the  matter  to  be  inquired  intof    They  allege 
themselves  so  entitled,  because  they  were  pursuing  mortgaged  prem- 
ises which  they  could  reach  in  no  other  way  than  through  a  Court 
of  equity.    To  this  assertion  the  proof  in  the  cause  gives  a  conclu- 
sive negative.    It  shews,  that  long  before  the  institution  of  this  suit, 
the  mortgage  premises  had  all  been  converted  into  money,  which  the 
appellees  could  without  difficulty  have  reached  by  an  action  at  law, 
either  for  money  had  and  received,  or  a  special  action  on  the  case, 
on  the  order  of  Taylor  accepted  by  Oliver.    It  is  also  insisted,  that 
the  bill,  most  be  sustained  because  it  prays  for  an  account.     Under 
that  head  of  equity  jurisdiction,  we  think  the  present  bill  cannot 
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be  supported,  the  proof  in  the  cause  not  shewing  long  or  complicated 
accounts  on  both  sides;  bat  an  isolated  item,  strictly  legal  in  its  char- 
acter, on  one  side,  and  three  items  of  money  had  and  received  by  the 
appellants,  oat  of  which  it  is  alleged  that  the  claim  of  the  appellees 
ought  to  have  been  paid.  See  Frietas  and  al,  vs.  Dos  Santos  and  aL 
1  Young  and  JarviSj  574,  and  King  vs.  Kosset  and  al.  2  Young  and 
JarviSy  33. 

But  it  is  ure:ed,  that  the  appellant's  claim  against  Taylor  having 
a  priority  of  payment  out  of  the  moneys  received,  the  appellees  coald 
not  proceed  at  law,  from  an  inability  to  prove  what  was  the  com- 
plainant's claim.  This  difficulty  we  conceive  existed  bat  in  the  imagi- 
nation of  the  appellees.  After  they  had  proved  the  amount  of 
moneys  received,  the  onus  of  proving  the  amount  of  the  appellant's 
priorities,  we  apprehend  was  then  thrown  on  them.  It  has  been 
urged  too,  that  the  amount  received  by  the  appellants,  to  the  extent 
of  the  appellee's  claim,  was  money  had  and  I'eceived  by  the  former 
to  the  use  of  the  latter,  and  that  therefore  a  bill  in  equity  would  lie 
for  its  recovery.  But  this  Court  has  decided  in  the  case  of  Adair  vs. 
Winchester^  1  0.  dt  J.  114,  that  where  the  remedy  at  law  in  an  action 
for  money  had  and  received  is  clear  and  ample,  that  a  bill  in  Chan- 
oery  will  not  lie. 

^  It  has  also  been  contended,  that  the  order  drawn  by  Taylor 

*4:4:  •  Qjj  Robert  and  John  Oliver,  rendered  them  trustees  of  the 
fund,  and  in  its  collection,  agents  of  the  appellees  to  the  extent  of 
their  claim ;  and  in  both  of  those  characters  liable  to  be  sued  in  equity. 
It  is  true  that  Courts  of  Chancery  have  gone  great  lengths  in  con- 
verting legal  liabilities  into  quasi  trusts  and  constructive  agencies, 
where  the  ends  of  justice  would  be  promoted  thereby,  and  where  no 
adequate  relief  could  be  obtained  at  law.  And  within  the  scope  of 
the  authority  thus  exercised,  under  some  circumstances,  and  for  the 
purpose  of  giving  relief,  where  no  legal  remedy  existed,  a  Court  of 
Chancery  might  regard  the  order  given  by  Taylor  as  an  assignment 
and  holding  in  trust  pro  tanto  of  the  funds  in  Oliver's  hands,  on  the 
condition  mentioned  in  the  order.  As  if  for  example,  the  Olivers 
had  refused  to  accept  the  order,  and  Taylor  were  insolvent ;  or  if  the 
estate  of  the  Olivers  were  inadequate  to  the  payment  of  their  debts, 
and  this  fund  could  be  traced  specifically  in  the  hands  of  their  repre- 
sentatives, it  would  be  treated  as  thus  assigned  and  held  in  trust, 
notwithstanding  the  acceptance,  and  the  appellees  could  reach  it 
through  the  interposition  of  a  Court  of  equity.  But  in  the  case 
before  us,  the  necessity  and  ground-work  for  such  an  equitable  fiction 
does  not  exist,  and  consequently  it  cannot  arise.  Oliver  has  accepted 
the  order;  his  estate  is  amply  sufficient  for  its  payment,  and  the 
appellees  remedy  at  law  was  appropriate,  easy  and  complete.  If  in 
a  case  like  the  present,  where  the  claim  asserted  is  strictly  legal  in 
form  and  substance ;  where  the  remedy  at  law  is  expeditious  and 
ample,  you  grant  to  a  Court  of  equity  the  power  ascribed  to  it,  upon 
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the  principles  npon  which  it  is  claimed,  there  is  scarcely  a  case  rest- 
ing in  contract)  and  now  cognizable  in  a  Court  of  law,  which  may  not 
be  drawn  into  the  vortex  of  Chancery  jurisdiction. 

To  sustain  the  decree  of  the  Chancellor  it  has  also  been  asserted, 

that  this  is  a  bill  of  discovery;  and  although  the  complainant's  claim 

be  Id  its  nature  exclusively  cognizable  at  law,  yet  that  the  Chancery 

Coart,  for  the  purpose  of  the  discovery,  having  obtained  jurisdiction 

over  the  case,  is  competent  to  give  full  and  final  relief  upon  the  whole 

subject-matter.    The  decree  •  cannot  be  supported  on  this    mm^^ 

groand,  for  various  reasons ;  but  few  of  which  do  we  deem  it  ^^^ 

necessary  to  state.    In  the  first  place  the  bill  has  neither  the  form 

or  substance  of  such  a  bill  of  discovery.    It  does  not  allege,  that  the 

facts  of  which  the  discovery  is  sought,  ai*e  indispensable  as  proof  to 

the  complainants,  and  that  they  are  unable  to  prove  them  by  other 

testimony.    And  secondly,  the  Act  of  1820,  ch.  161,  authorizes  a  final 

decree  in  no  such  case,  until  the  complainants,  agreeably  to  the  second 

section  of  that  Act,  have  obtained  a  decree  pro  confesso  against  the 

defendants,  which  has  not  been  done.    See  1  Stary^a  Sq,  91,  and 

Brawn  vs.  Sivany  10  Peters,  502. 

The  appellant's  third  point,  if  supported  by  the  proof  in  the  cause, 
forms  no  ground  for  the  reversal  of  the  Chancellor's  decree  confirming 
the  auditor's  statement.  That  statement  is  made  upon  the  proof  in 
the  record;  and  if  erroneous,  the  errors  must  by  exceptions  be 
brought  before  the  Chancellor  for  his  decision  thereon,  and  if  not 
so  excepted  to,  by  the  Act  of  1825,  ch.  117,  sec.  2,  no  advantages  can 
be  taken  thereof  in  the  Court  of  Appeals. 

The  appellant's  fourth  point  is,  that  it  is  not  averred  or  proved, 
that  the  complainants  have  fulfilled  the  conditions  which  were  by  the 
order  itself  to  be  precedent  to  the  payment  of  the  money  decreed  to 
them.    We  cannot  agree  with  the  appellant,  that  the  condition  speci- 
fied in  the  order  was  a  condition  precedent,  to  be  complied  with  on 
the  part  of  the  appellees  before  any  demand  of  payment  could  be 
made.    We  regard  the  word  ^'  on  "  in  the  order,  as  a  condition  of 
concurrent  performance ;  the  acts  dependent  thereon,  are  neither  to 
be  performed  before  or  after  the  payment  of  the  money,  but  simul- 
taneously with  it.    If  neither  party,  reposing  confidence  in  the  other, 
see  fit  first  to  perform  their  part  of  the  contract,  the  money  should  be 
produced  and  counted  under  the  eye  of  the  person  to  receive  it ;  the 
notes  produced  with  the  release  signed,  and  both  inspected  by  the 
person  to  whom  they  are  to  be  delivered;  and  the  payment  of  the 
money  and  delivery  of  the  notes  and  release,  should  be  simultaneous 
acts,  without  precedence  in  either;  and  should  a  decree  be  passed  to 
enforce  •  the  execution  of  the  contract,  it  should  be,  that  the    -^^ 
defendant  pay  on  delivery  or  tender  of  the  notes  and  release;  '*'*" 
or  that  the  defendants  deposit  the  money  in  the  Chancery  Court,  to 
be  paid  over  to  the  complainants  on  their  filing  in  Court,  to  be  deliv- 
ered  to  the  defendants,  the  notes  and  release  aforesaid.    If  such 
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should  hiive  been  the  substance  of  the  decree  in  this  caase,  the  coin- 
plainants  on  the  face  of  their  bill  mast  shew,  assumiog  the  truth  of 
its  allegations,  that  they  are  in  a  condition  to  entitle  themselves  to 
such  relief.  It  is  also  one  of  the  oldest  and  soundest  principles  of 
eqttit3',  that  he  who  goes  into  a  Court  of  Chancery  invoking  its  int^er- 
position  in  his  behalf,  must  allege  in  his  bill,  that  he  has  done,  or  has 
offered  to  do,  or  is  ready  and  willing  to  do,  all  that  on  his  part  is 
necessary  to  entitle  him  to  the  relief  which  he  seeks;  or  he  must  set 
forth  adequate  reasons  why  he  should  be  excused  from  doing  so. 
Every  word  in  the  present  complainant's  bill  may  be  true,  and  yet 
they  have  no  claim  to  the  aid  of  a  Court  of  equity.  To  entitle  them 
to  demand  payment  of  the  order  in  question,  they  must  not  only  be 
ready  to  execute  the  requisite  Telinquishment,  but  must  have  deliv- 
ered up,  or  offer  to  deliver  up,  or  be  prepared  to  deliver  up,  the  two 
notes  specified  in  the  order.  This  they  have  no  where  either 
alleged  or  proved  that  they  ever  have  done,  or  ever  were  in  a  situ- 
ation to  do ;  or  that  any  reason  exists  why  they  are  exempt  from 
the  necessity  of  so  doing.  No  safe  presumption  can  arise  that 
the  notes  are  now,  or  ever  were  in  the  possession  of  the  appellees. 
They  were  drawn  by  Taylor  in  favor  of  D'Arcy  and  DidUer,  and 
non  c&nsiaU  that  they  are  not  now  the  holders  thereof;  or  that 
the  notes  are  not  now  in  the  possession  of  some  b<ma  fide  holder, 
a  stranger  to  these  proceedings.  But  it  has  been  argued  as  an 
apology  for  these  defects  in  the  bill  and  proof,  that  the  surrender 
of  these  notes  is  of  no  benefit  to  Taylor,  they  being  long  before  the 
filing  of  the  bill  or  rendition  of  the  decree,  barred  by  the  Statute  of 
Limitations.  The  answer  to  this  argument  is,  that  the  complainants 
had  no  right,  by  violating  their  contract,  to  impose  on  him  the  neces- 
sity of  pleading  limitations  to  a  debt  which  he  knew  had  not  been 
.  ^  paid.  And  even  if  they  had  the  right  to  do  so,  how  *  does  it 
^^  '  satisfactorily  appear  to  us  that  such  a  plea  could  avail  him  f 
For  aught  that  we  know,  a  short  time  before  the  filing  of  the  bill  or 
passage  of  the  decree  in  this  case,  Taylor  may  have  acknowledged 
the  existence,  or  promised  the  payment  of  this  just  debt,  knowing  it 
had  never  been  paid. 

These  objections  to  the  relief  which  the  complainants  have  ob- 
tained in  the  Chancery  Court,  it  is  said  cannot  arise  in  this  Court, 
since  the  Act  of  1832,  ch.  302,  sec.  5,  which  forbids  the  reversal  here 
of  any  decree  by  reason  of  the  insufficiency  of  the  averments  of  the 
bill,  unless  an  exception  thereto  be  raised  in  the  Court  below.  The 
answer  to  this  is  obvious.  The  objection  of  the  appellants  is  not 
alone  to  the  insufficiency  of  averments,  but  to  the  total  absence 
of  all  proof  necessary  to  establish  them,  had  they  been  properly 
made  in  the  bill.  Neither  in  terms,  nor  by  intent,  have  the  Legisla- 
ture, by  the  Act  of  1832,  given  <in  efficacy  to  proof  offered  under 
defective  pleadings,  to  which  it  would  not  have  been  entitled  had  the 
pleadings  been  perfect.    But  no  latitude  of  construction  which  can 
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be  given  to  this  section  of  the  Act  of  Assembly,  will  enable  the 
complainants  to  eke  out  a  case  from  the  record  before  us,  in  which 
the  decree  in  their  favor  can  be  sustained.  Concede  for  the  moment 
that  the  bill  contains  all  the  averments,  of  the  absence  of  which  the 
appellants  have  complained,  and  that  in  the  record  there  is  all  the 
proof  requisite  to  sustain  snch  averments,  can  the  decree  of  the 
Chancellor  even  then  be  sup|K>rted  I  Assuredly  not.  It  enjoins  pay- 
ment by  the  appellants  of  the  amount  of  Taylor's  orders  in  favor  of 
the  appellees,  without  requiring  of  the  latter  the  performance  of  any 
part  of  the  condition  on  which  their  right  to  demand,  and  the  obliga- 
tion or  authority  of  the  appellants  to  make  the  payment,  were  by  the 
express  terms  of  the  order  made  to  depend. 

To  remedy  this  defect  in  the  decree  the  api)ellees  insist,  that  it 
should  not  be  reversed  but  be  affirmed,  with  such  an  addition  thereto 
as  should  have  been  made  to  it  at  the  time  of  its  pasoage.    'Tis  true, 
this  Court  may  do  so,  if  thereby  the  purpose  of  justice  would  be  sub- 
served.   But  we  do  not  believe  that  such  ends  would  be  accomplished 
by  an  affirmance  of  the  *  present  decree  in  the  manner  sug-  ^  ^  ^ 
gested.    Such  a  procedure  would  deprive  the  appellants  of  all  ^^^ 
opportunity  of  defending  themselves  against  the  claim  of  the  ap^iel- 
lees,  in  the  accustomed  mode  in  which  the  rights  of  parties  litigant 
are  adjudicated  in  Chancer3^,  (which  system  of  adjudication  is  founded 
on  the  broad  principles  of  equity  and  justice.)    And  would,  as  is 
apparent  from  the  record,  do  great  injustice  to  the  appellants,  iruis- 
mucli  as  by  the  Chancellor's  decree,  the  appellant's  intestate  is 
charged  with  the  whole  amount  awarded  to  the  Olivers  as  owners  of 
the  ship  Warren  and  cargo,  without  any  deduction  or  allowance  by 
way  of  commission  or  otherwise  for  the  intestate's  services  in  prose- 
cuting the  claim,  or  for  bis  expenditures  incurred  in  procuring  the 
necessary  documents  and  proofs  to  substantiate  it,  or  for  counsel's  or 
agent's  fees  necessarily  accruing  in  the  prosecution  thereof.    The 
existence  of  such  disbursements  and  charges,  we  think  we  may  fairly 
assume,  from  our  knowledge  of  facts  of  universal  notoriety  in  rela- 
tion  to  such  claims,  and  which  appear   by  the  answer  of  Robert 
Oliver  in  the  District  Court  of  the  United  States  for  the  Maryland 
District,  given  in  evidence  by  the  appellees.    And  further,  it  would 
appear  by  the  testimony  of  John  Thomas,  that  the  assignments 
made  to  Robert  and  John  Oliver  were  not  merely  to  secure  them  for 
the  debt  due  on  account  of  the  two  hundred  and  twenty-live  shares 
of  United  States  Bank  stock,  mentioned  in  the  deed  of  trust,  but  in 
the  language  of  the  witness,  '4br  advances  and  money  paid  by  the 
said  Robert  and  John  Oliver  for  the  said  Lemuel  Taylor."    For  none 
of  which  advances  or  payments,  except  for  the  two  hundred  and 
twenty-five  shares  of  stock,  does  the  decree  of  the  Chancellor  give 
any  credit  to  the  appellants.    To  affirm  it  therefore,  in  the  mode  pro- 
posed, would  be  against  equity  and  conscience.    The  opinion  of  this 
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Court  upon  the  appellant's  fifth  point,  is  fully  disclosed  in  the  viewa 
it  has  expressed  on  their  fourth  point. 

The  appellant's  sixth  objection  to  the  afBrmance  of  the  GhaDcellor's 
decree,  (conceding  this  to  be  a  case  for  the  interposition  of  a  Court 
of  Chancery)  is,  we  think,  well  taken.  It  is  a  fundamental  rule  of 
equitable  jurisprudence,  to  the  universality  •of  which  the 
^^^  case  before  us  forms  not  one  of  the  exceptions,  that  where  a 
bill  is  filed  to  affect  a  fund  in  which  different  persons  have  an  in- 
terest, all  the  persons  interested  therein  must  be  made  parties,  ut 
finis  sit  Htiumj  that  a  multiplicity  of  actions  may  be  avoided.  That 
Lemuel  Taylor  was  interested  in  the  fund  now  in  controversy,  is  not 
only  apparent  from  the  bill  of  complaint  and  proofs  in  the  cause,  bnt 
by  the  auditor's  statement,  confirmed  by  the  Chancellor's  decree, 
which  shews  a  large  balance  due  him,  after  satisfying  all  the  other 
claims,  even  without  embracing  in  the  audit,  the  proceeds  of  the 
schooner  Fawn,  and  her  cargo.  For  the  payment  of  which  balance, 
had  he  been  a  party,  either  complainant  or  defendant,  he  would  have 
been  entitled  to  a  decree,  and  would  have  been  forever  precluded 
from  claiming  any  other  or  greater  sum  on  account  thereof  from  the 
representatives  of  Robert  Oliver,  who  would  thus  have  been  pro- 
tected from  all  further  litigation  on  the  subject.  Bnt  as  the  case  now 
stands,  none  of  the  rights  of  Lemuel  Taylor  have  been  adjudicated. 
A  new  field  of  litigation  is  open  to  him  and  the  appellants ;  and  in 
their  controversy  everything  decided  in  this  case  may  be  repudiated 
and  set  at  naught,  and  the  Chancellor  may  be  compelled  to  sign  a 
decree,  utterly  inconsistent  in  every  particular  with  that  now  before 
us.  Against  such  multiplied  and  vexatious  litigation,  and  incon- 
sistent adjudications,  the  appellants  have  upon  the  best  established 
principles  of  equity,  a  right  to  be  protected ;  and  to  obtain  that  pro- 
tection may  insist,  that  all  persons  interested  should,  before  any 
decree  in  the  cause,  be  made  parties  thereto,  that  their  interests  in 
the  fund  may  be  fully  and  finally  adjusted. 

The  appellant's  seventh  point  we  deem  it  unnecessary  to  examine, 
its  occurrence  not  being  probable  in  any  future  case,  and  enough 
having  been  already  determined  in  the  consideration  of  the  preceding 
points  to  settle  the  fate  of  this  appeal. 

The  Court  will  sign  a  decree  reversing  the  decree  of  the  Chancery 
Court,  and  dismissing  the  appellee's  bill  of  complaint,  bnt  without 
prejudice  to  his  legal  rights,  and  without  costs.        Decree  reversed. 


450    •  F-  I>-  Andeeson  vs.  John  Ceitcher.— December,  1841. 

By  agreement  under  seal,  C.  ''binds  himself,  &c.  to  give  D.  a  leane  for  ten 
years  on  S.  provided,^'  &c.  ''the  occupation  of  the  shore  musl  only 
extend  from  the  25th  March  to  the  10th  May."    D.  must  give  said  C. 
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notice  of  his  intention  to  give  up  the  property,  on  or  before  the  month 
of  June,  otherwise  it  will  be  his  for  another  year.  Held,  that  this  con- 
tract is  determinable  within  the  term,  at  the  will  of  D.  upon  notice 
given  on  or  before  the  month  of  June — otherwise  it  will  continue  for 
another  year. 

Upon  a  contract  for  a  lease,  or  an  agreement  or  covenant  for  the  occupation 
of  land  for  ten  years*  neither  acknowledged  nor  recorded,  the  covenant 
to  pay  rent  is  void,  if  the  land  lies  in  Maryland,  (a) 

If  under  color  of  a  sealed  agreement,  land  be  occupied  without  the  assent 
of  the  owner,  the  remedy  is  trespass  q,  c.  f.;  if  with  his  assent,  use, 
occupation  or  assumpsit,  may  be  maintained. 

Where  parties  make  a  defective  contract  under  seal  for  the  lease  of  land, 
and  one  party  takes  possession  and  occupies  the  land  of  the  other,  the 
law  implies  a  verbal  contract  of  a  similar  import  between  them,  (h) 

Where  the  judgment  of  the  County  Ck)urt  for  the  plaintiff  upon  demurrer 
to  a  declaration  is  reversed,  this  Court  will  award  a  procedendo  where 
the  legal  effect  of  the  contract  declared  on  has  been  mistaken. 

Upon  special  demurrer  to  a  declaration  containing  three  counts,  the  County 
Court  rendered  judgment  for  the  defendant  on  two,  and  for  the  plaintiff 
on  one  count.  The  defendant  appealed.  Some  of  the  causes  of  demurrer 
assigned,  were  exclusively  applicable  to  the  count  sustained  below;  upon 
the  appeal  this  Court  only  considered  the  count  decided  in  favor  of  the 
plaintiff,  (c) 

Appeal  from  Harford  County  Court.  This  was  an  action  of 
covenaDt,  brought  on  the  16th  October,  1838,  by  John  Critcher 
against  Francis  D.  Anderson.  The  plaintiff  declared  in  three  counts, 
but  as  the  decision  of  the  County  Court  was  for  the  defendant  on 
the  two  first  counts,  which  were  not  appealed  foom,  and  was  for  the 
plaintiff  on  the  third  count,  that  count  only  is  reported,  and  is  as 
follows : 

And  whereas  also,  by  a  certain  other  indenture  made  on  the  24th 

April,  in  the  year  1833,  at  Harford  County,  between  the  said  plaintiff 

of  the  one  part,  and  the  said  defendant  of  the  other  part,  (one  part 

of  which  said  indenture,  sealed  with  the  seal  of  the  said  defendant, 

the  said  plaintiff  now  brings  here  into  Court,  the  date  whereof  is  the 

day  and  year  aforesaid,)  he  the  said  plaintiff,  for  the  consideration 

therein  mentioned,  did  demise,  lease  and  to  farm  let  to  the  said 

defendant,   certain    •premises    particularly  mentioned    and  ^-^ 

described  in  said  indenture,  except  as  therein  excepted,  to  ^^* 

hold  the  same  to  the  said  defendant,  from  the  25th  March  in  the 

year  1834,  until  the  10th  May  in  the  year  last  mentioned,  and  so 

[a)  Cited  in  Howard  vs.  Carpenter,  11  Md.  275;  Polk  vs.  Reynolds,  31  Md. 
112.  No  estate  or  *interest  in  land  for  above  seven  years,  shall  pass  or  take 
effect,  unless  the  deed  conveying  the  same  shall  be  executed,  acknowledged 
or  recorded,  as  provided  by  the  Code.  Rev.  Code,  Art.  44,  sec.  1;  Mayhew 
▼8.  Hardesiy,  8  Md.  479. 

(&)  Approved  in  Kxnsey  vs.  Mmnick,  43  Md.  121.     Cited  in  Goodsell  vs. 
Lawson^  42  Md.  371. 

(c)  Cited  in  Lawson  vs.  Snyder,  1  Md.  77. 
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from  3*ear  to  year,  lor  so  lonf^  a  time  as  they  the  said  plaintiff  and 
defendant  should  please,  subject  to  the  further  stipulation  and  agree- 
ment in  the  said  indenture  contained ;  that  the  said  defendant  might 
at  any  time  thereafter  determine  said  tenancy,  and  give  up  said  de- 
mised premises,  by  giving  to  said  plaintiff  or  his  assigns,  notice  of 
the  said  defendant's  intention  so  to  do,  on  or  before  the  month  of 
June  next  preceding  the  commencement  of  the  occupation  for  anj 
subsequent  year ;  or  on  failure  of  said  defendant's  giving  such  notice 
within  the  time  aforesaid,  that  said  tenancy  should  subsist  and 
continue  for  the  ensuing  year,  yielding  and  paying  therefor  the  sum 
of  one  hundred  and  fifty  dollars  for  the  rent  of  the  year  1834,  and 
the  sum  of  two  hundred  dollars  annually  thereafter,  during  the  con- 
tinuance of  the  said  lease,  paying  annually  after  the  expiration  of 
the  fishing  season,  that  is  to  say,  upon  the  tenth  day  of  May  annually 
during  said  lease,  as  by  the  said  indenture  reference  being  thereto 
had,  more  fully  appears.  And  the  said  defendant  thereby  for  himself 
and  his  heirs,  did  covenant,  promise  and  agree  to  and  with  the  said 
plaintiff,  that  he  the  said  defendant  and  his  heirs,  would  well  and 
truly  pay  to  the  said  plaintiff,  the  said  sum  of  one  hundred  and  fiflty 
dollars,  for  the  rent  of  the  year  eighteen  hundred  and  thirty-foor, 
and  the  said  sum  of  two  hundred  dollars  annually  thereafter,  during 
the  said  lease,  at  the  period  aforesaid,  as  by  the  said  indenture 
among  other  things  more  fully  appears.  And  the  said  plaintiflT 
further  saith,  that  although  from  the  time  of  the  making  of  the  said 
indenture,  hitherto  he  the  said  plaintiff  hath  well  and  truly  per- 
formed and  fulfilled  everything  in  said  indenture  contained  on  his 
part  and  behalf,  to  be  performed  and  fulfilled,  according  to  the  tenor 
and  effect  thereof.  Yet  protesting,  that  said  defendant  hath  not 
performed  and  fulfilled  any  thing  in  said  indenture  contained  on  his 
part  and  l)ehalf  to  be  performed  and  fulfilled  according  to  the  tenor 
and  effect  thereof;  the  said  plaintiff  in  fact  says,  that  after  the 
making  of  said  •  indenture,  and  during  the  continuance  of 
^^'^  said  lease,  to  wit,  on  the  tenth  day  of  May  in  the  year 
eighteen  hundred  and  thirty-four,  the  sum  of  one  hundred  and  fifty 
dollars,  the  rent  for  the  year  last  aforesaid,  became  and  v^as  then  due 
and  is  still  due,  in  arrear  and  unpaid ;  and  the  further  sum  of  two 
hundred  dollars,  the  rent  for  the  year  eighteen  hundred  and  thirty- 
five  became  due,  to  wit,  on  the  tenth  day  of  May  in  the  year  eighteen 
hundred  and  thirty-five,  and  is  still  in  arrear  and  unpaid,  which  said 
several  sums  of  money  amounting  in  the  whole  to  the  sum  of  three 
hundred  and  fifty  dollars,  is  still  in  arrear  and  unpaid  to  the  said 
plaintiff,  to  wit,  at  the  county  aforesaid,  contrary  to  the  tenor  and 
effect,  true  intent  and  meaning  of  said  indenture,  and  of  the  said 
covenant  of  the  said  defendant  in  that  behalf  so  made  as  aforesaid, 
to  wit,  at  the  county  aforesaid. 

And  so  the  said  plaintiff  says,  that  the  said  defendant  (although 
often  requested,)  has  not  kept  his  said  covenant,  &c. 
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The  oyer  of  the  covenant  aforesaid,  is  as  follows,  to^wit: 

Memo,  of  agreement  entered  into  this  24th  day  of  April,  1833, 

between  John  Gritcher,  of  the  County'  of  Westmoreland  and  State 

of  Virginia,  of  the' one  part,  and  Donahoo  and  AndersoD,  of  the 

County  of  Harford  and  State  of  Maryland,  of  the  other  part — 

witnesseth,  the  said  John  Gritcher,  binds  himself,  his  heirs,  &c.,  to 

give  said  Donahoo  and  Anderson  a  lease  for  ten  years  on  Sandy 

Point  Greek,  commencing  at  the  mouth  of  gut  and  extending  to 

Forbes'  line — provided  however,  there  be  no  injuries  done  the  fencing, 

nor  none  of  the  growth  cut  off  of  the  beach,  and  tlie  occupation  of 

the  shore  must  only  extend  from  the  twenty-fifth  of  March  to  the 

tenth  of  May;  there  are  to  be  no  sub-tenants,  nor  no  privileges 

granted  to  any  one  at  any  time.    The  house  which  the  said  Donahoo 

and  Anderson  may  put  up  for  their  own  convenience,  they  can  take 

down  and  carry  off  at  any  time,  but  they  must  give  said  Gritcher  or 

his  assigns,  notice  of  the  intention  to  give  up  the  property  on  or 

before  the  month  of  June,  (otherwise  it  will  be  theirs  for  another 

year.)    The  said  Donahoo  and  Anderson  bind  themselves,  their  heirs, 

&c.,  to  pay  to  the  said  Gritcher,  one  hundred  and  fifty  dollars  for  the 

rent  of  one  thousand  eight  hundred  and  •  thirty-four,  and  two         ^ 

hundred  dollars  per  year  after,  the  rent  to  be  paid  (or  carry  ^^•^ 

interest,)  after  the  expiration  of  the  fishing  season. 

Given  under  our  hands  and  seals  the  day  and  year  first  above 
written.  John  Gritcher,  [Seal.] 

Donahoo  &  Anderson,  [Seal.] 
Witness^ — Gordan  Forbes. 

The  defendant  demurred  specially  to  the  declaration,  and  assigned 
as  causes  of  demurrer — 
1st.  Relative  only  to  the  second  count  of  the  declaration. 
2d.  That  the  indentnre  as  set  forth  in  all  the  counts  of  said  decla- 
ration, is  variant  from  the  indenture  to  the  Gourt  here  shewn  in  this; 
that  said  indenture  is  stated  to  have  been  a  lease  to  said  defendant, 
when  in  fact  the  indenture  to  the  Gourt  produced  is  a  lease  to  said 
defendant  jointly  with  one  J.  Donahoo. 

3(1.  That  the  demise  as  set  out  in  the  second  and  third  counts,  is 
a  lease  of  the  premises  to  the  said  defendant,  from  the  twenty-fifth 
day  of  March,  in  tlie  year  eighteen  hundred  and  thirty-four,  until 
the  tenth  day  of  May,  in. the  year  last  mentioned,  and  so  from  year 
to  year,  for  so  long  a  time  as  they  the  said  plaintiff'  and  defendant 
shall  please,  when  in  fact  the  indenture  to  the  Gourt  here  shewn  is  a 
lease  for  ten  years,  and  determinable  on  the  notice  prescribed  at  the 
end  of  one  year,  only  at  the  will  of  the  lessee. 

4th.  That  the  lease  therein  set  out  in  third  count,  is  variant  and 
inconsistent  with  the  lease  to  the  Gourt  shewn  in  this;  that  the  lease 
declared  on,  is  a  lease  from  the  twenty-fifth  day  of  March,  in  the 
year  eighteen  hundred  and  thirty-four,  to  the  tenth  day  of  May  in 
the  same  year,  and  so  from  year  to  year,  &c.,  when  in  fact  the  lease 
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to  the  Oonrt  here  shewn,  is  to  commence  on  the  twenty-f barth  day  of 
April,  eighteen  hundred  and  thirty-three. 

5th.  That  the  lease  set  ont  in  third  count,  is  a  lease  beginning  on 
the  twenty-fifth  day  of  March,  eighteen  hundred  and  thirty-foor,  to 
the  tenth  day  of  May,  in  the  same  year,  and  so  on,  &c.,  when  in 
fact  the  lease  to  the  Court  here  shewn  has  no  certain  commencement. 
•  6th.  That  no  averment  of  entrj'by  said  defendant  is  made 
**^*  in  said  third  count  of  the  declaration.. 

7th.  Because  the  said  supposed  lease  professes  to  pass  an  interest 
in  lands  for  more  than  seven  years,  and  has  not  been  recorded  and 
acknowledged  as  required  by  law,  and  is  therefore  void.  Because  it 
is  not  averred  in  said  first  count  of  said  declaration,  that  plaintiff 
tendered  to  defendant  the  lease  in  said  count  mentioned,  or  that 
defendant  refused  to  accept  the  same.  And  also,  that  third  count  of 
declaration  is  in  other  respects  informal  and  insufficient,  &c. 

The  County  Court  rendered  judgment  on  the  demurrer  to  this 
count  (the  third,)  for  the  plaintiff.  The  parties  agreed  on  the 
amount  of  damages  without  withdrawing  the  demurrer,  and  final 
judgment  was  rendered  for  the  plaintiff.    The  defendant  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Dorset, 
Chambers,  and  Spbnce,  JJ. 

Otho  Seott^  for  the  appellant.    A,  W,  Bradford^  for  the  ap|>ellee. 

DoRSEY,  J.,  delivered  the  opinion  of  this  Court.  The  declaration 
in  the  case  before  us  contains  three  counts,  to  all  of  which  the  defend- 
ant demurred.  To  the  first  two  counts  the  Court  ruled  good  the  de- 
murrer; and  from  such  their  decision  no  appeal  has  been  prosecuted. 
The  demurrer  to  the  third  count  was  overruled,  and  from  the  judg- 
ment of  the  County  Court  overruling  that  demurrer,  the  present 
appeal  has  been  prayed.  We  deem  it  unnecessary  from  the  view  we 
have  taken  of  this  case  to  determine,  whether  the  agreement  entered 
into  by  the  parties  be  a  lease,  or  a  mere  agreement  for  a  lease,  nor 
do  we  consider  it  necessary  to  decide  on  the  sufficiency  of  many 
of  the  grounds  of  demurrer  which  have  been  discussed  before 
us.  There  is  nothing  in  the  agreement  from  which  it  can  be,  with 
any  degree  of  certainty,  ascertained,  whether  the  demised  premises 
be  in  the  State  of  Maryland,  or  where  they  are  located.  The  appel- 
lants  insist  that  they  lie  in  Maryland,  and  *  that  the  instra- 
455  ment  of  writing  on  which  the  present  action  of  covenant  is 
founded,  is  for  the  term  of  ten  years,  determinable  however  within 
the  term,  at  the  will  of  the  appellant,  upon  his  giving  notice  to 
the  appellee,  on  or  before  the  month  of  June,  otherwise  the  term 
will  continue  for  another  year.  With  this  construction  of  the  agree- 
ment we  concur,  and  if  it  be  conceded  that  the  demised  premises  lie 
in  Maryland,  we  think  the  Court  erred  in  overruling  the  demurrer. 
Because  the  agreement  not  being  acknowledged  and  recorded  agree- 
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ably  to  tlic  registration  laws  of  the  State,  it  passed  at  law  no  title 
whatever  in  the  demised  premises  to  the  appellant,  and  consequently 
the  covenant  for  the  payment  of  rent  which  is  dependent  on  the 
appellant's  title,  or  interest  in  the  demised  premises  created  by  the 
agreement,  is  wholly  inoperative  and  void ;  and  no  such  action  of 
covenant  can  be  maintained  thereon,  whether  regarded  as  a  lease  or 
a  covenant  for  a  lease.  If  the  appellant  has  under  color  of  this  agree- 
ment, occupied  the  property  intended  to  be  demised,  the  appellee's 
remedy  for  the  rent  is  not  in  covenant ;  but  if  the  occupation  be  with- 
out bis  assent,  it  is  a  trespass  quare  clausum  /regit ;  if  with  consent, 
aD  action  for  use  and  occupation,  or  an  (Msumpsit  upon  an  agreement 
from  year  to  year  of  similar  import  with  that  ineffectually  executed, 
and  which  the  law  implies  as  existing  between  the  parties. 

Should  the  demised  premises  not  lie  in  Maryland,  we  think  the 
demurrer  ought  to  have  been  sustained;  because  the  agreement  de- 
clared on  in  the  third  count  is  not  the  agreement  given  on  oyer,  either 
according  to  its  tenor,  or  true  intent  and  meaning,  as  we  interpret  it. 

The  judgment  of  the  County  Court  is  reversed,  and  procedendo 
awarded.  Judgment  reversed^  and  procedendo  awarded. 
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vs.  Louis  Mackall.— December,  1841. 

Under  the  Act  of  1826,  eh.  200,  sec.  18,  each  party  has  three  years  from  the 
rendition  of  a  judgment  at  law  in  the  County  Court,  to  enter  an  appeal 
to  this  Court,  (a) 

The  filing  of  a  bill  of  ezceptions  is  not  equivalent  to  the  entry  of  an  appeal. 

Under  the  sixth  section  of  the  same  Act,  it  is  the  duty  of  the  clerk  of  the 
Court  from  the  judgment  of  which  an  appeal  has  been  entered,  to  trans- 
mit the  record  to  this  Court  within  forty  days  after  the  entry  of  such 
appeal. 

It  is  a  presumption  of  law,  that  the  clerk  of  the  Court,  a  public  officer,  dis- 
charges his  duty  in  conformity  to  law.  (b) 

So  where  the  record  was  silent  as  to  the  date  of  the  entry  of  the  appeal,  and 
the  fact  was  not  admitted  by  the  parties,  this  Court  will  presume,  that 
the  record  was  transmitted  within  forty  days  of  the  time  of  the  entry 
of  an  appeal. 

Appeal  from  Prince  George's  County  Court.  This  was  an  action 
of  debt,  brought  by  the  appellant  on  the  9th  April,  1835.  There  was 
a  verdict  for  the  defendant  below,  after  various  exceptions  taken  by 
the  appellant,  at  October  Term,  1839,  which  term  commeuced  on  the 

14tb  day  of  the  month.    The  bills  of  exceptions  were  dated day 

of  October,  1839.    The  record  ot  the  cause  then  proceeded  as  follows : 


(a)  See  Rev.  Code^  Art.  71,  sec.  4. 
(h)  Cited  in  Glenn  vs.  Bank,  8  Md.  478. 
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^^ThereupoD  the  said  plaintiff,  by  its  attorneys  aforesaid,  prays 
that  it  may  appeal  from  the  judgment  aforesaid  of  the  Court  here  so 
as  aforesaid  rendered,  to  the  High  Court  of  Appeals  of  the  State 
of  Maryland,  and  it  is  granted.  Thereupon  it  is  ordered  by  the 
Court,  that  a  record  of  the  proceedings  aforesaid  in  the  plea  afore- 
said, with  all  things  thereunto  relating,  be  transmitted  to  the  High 
Court  of  Appeals,  &c.,  and  they  are  transmitted  accordingly.  Test, 
&c."  The  certificate  of  the  clerk  of  the  County  Court  in  verification 
of  the  record,  was  dated  19th  January,  1841,  and  the  record  was 
filed  in  this  Court  on  the  21st  January,  1841.  At  this  term  the  ap- 
pellees moved  to  dismiss  the  appeal,  upon  the  ground  that  the  record 
was  not  filed  in  time  in  this  Court. 

The  motion  to  dismiss  was  argued  before  Aboheb,  Dorset,  and 
Chambers,  JJ. 
M  mm,       *  iVa«,  for  the  motion.     Alexander  and  TmcJc^  contra. 
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Archer,  J.  delivered  the  opinion  of  the  Court.  A  motion  has 
been  made  to  dismiss  the  appeal  taken  in  this  case.  The  judgment 
was  rendered  October,  1839,  and  by  the  Act  of  1826,  ch.  200,  sec.  13, 
each  party  had  three  years  from  the  rendition  of  the  judgment  in 
the  Court  below,  to  enter  his  appeal  to  this  Court.  But  the  record 
does  not  shew  at  w^hat  time  the  appeal  was  entered.  The  bill  of  ex- 
ceptions was  filed  at  the  October  Term,  1839.  But  the  filing  of  the 
exception  is  not  equivalent  to  the  entrj'  of  an  appeal.  We  could  not 
dismiss  the  appeal  as  not  having  been  brought  to  this  Court  in  time, 
unless  the  time  of  its  entry  appeared  in  the  record,  or  was  admitted 
by  the  parties.  According  to  the  decision  of  this  Court  in  Chaytor 
and  others  vs.  Oliver^ s  Executors^  the  record  must  be  transmitted  to 
this  Court  within  forty  days  from  the  entry  of  appeal  in  the  Court 
below  ;  and  where  the  record  is  silent  as  to  the  time  of  the  entry  of 
the  appeal,  the  law  would  presume  that  the  officer,  whose  duty  it 
was  to  transmit  the  record  within  forty  days  from  the  entry  of  the 
appeal,  had  discharged  his  duty.  Acting  on  this  presumption,  the 
appeal  must  be  considered  in  this  Court  in  due  time. 

Motion  overruled. 

Note. — By  the  Act  of  1841,  ch.  46,  the  period  of  time  for  sending 
up  records  by  the  clerks  of  the  County  Courts  and  register  of  the 
Court  of  Chancery,  is  enlarged  to  nine  months. 
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Joseph  Newcomer  and  John  Stokebbakeb  vs,  Alfbeb 

Kline. — December,  1841. 

Upon  a  contract  for  a  loan  of  money  between  K.  and  N.,  S.  agreed  to 
become  bound  with  N.  as  his  surety  in  a  single  bill  for  its  re-payment. 
K.  then  advanced  the  sum,  and  took  from  N.  and  S.  their  single  bill,  in 
which  the  word  dollars,  was  omitted  by  mistake.  Upon  a  bill  filed  to 
correct  the  *  mistake  and  enforce  payment,  the  money  being  due,  ^  .  ^ 
a  Court  of  Chancery  has  jurisdiction  to  pass  a  decree  against  '*'^™ 
both,  for  the  payment  of  principal  and  interest,  (a) 

Where  a  party  lends  money  upon  an  agreement  for  a  single  bill  from  the 
borrower,  with  surety,  although  he  may  (the  bill  from  defect  being  void 
at  law,)  sue  in  assumpsit  for  the  money,  yet  that  remedy  is  not  so  full 
and  ample  as  to  deny  jurisdiction  to  a  Court  of  equity  to  enforce  the 
original  contract. 

The  consideration  of  a  single  bill  cannot  be  enquired  into,  or  a  failure  of  it 
averred  or  proved  in  an  action  upon  it  at  law.  (b) 

A  specialty  cannot  rest  partly  in  writing  and  partly  in  parol,  (c) 

A  partial  ambiguity  in  a  bond  cannot  be  explained  by  parol  evidence. 

Appeal  from  the  equity  side  ot  Washington  County  Court.    On 
the  18th  December,  1837,  Alfred  Kline  filed  his  bill  alleging  that  on 
or  about  the  12th  of  April,  1836,  a  certain  Joseph  Newcomer,  of  said 
county,  applied  to  your  orator  to  loan  him  the  sum  of  $310 ;  that 
your  orator  agreed  to  lend  him  the  said  sum,  provided  the  said  New- 
comer would  give  your  orator  his  bond  with  good  security  for  the 
same;  that  the  said  Joseph  Newcomer  thereupon  applied  to  a  cer- 
tain John  Stonebraker  to  become  his  security  in  the  premises,  and 
the  said  Stonebraker  consented  and  agreed  so  to  do,  it  being  dis- 
tinctly agreed  and  understood  between  the  parties,  that  the  said 
money  was  to  be  returned  in  sixty  days.    Your  orator  further  shews, 
that  the  terms  and  amount  of  the  said  loan  being  thus  agreed  upon 
between  the  parties,  he  paid  to  the  said  Joseph  Newcomer  the  said 
sura,  and  the  said  Joseph  Newcomer,  with  the  said  John  Stone- 
braker as  his  security,  then  executed  to  your  orator  their  joint  and 
several  single  bill,  bearing  date  on  the  day  and  year  aforesaid,  and 
payable  sixty  days  alter  date,  which  is  herewith  exhibited  as  part  of 
this  bill  of  complaint.    Your  orator  further  shews,  that  in  drawing 
ap  the  said  single  bill,  the  word  '*  dollars"  was  accidentally  and  by 
mistake  omitted;  that  it  was  intended  by  the  parties  that  the  said 
word  "dollars"  should  have  been  inserted  in  the  body  of  the  said 
single  bill,  after  the  words  "  three  hundred  and  ten,"  and  before  the 


(a)  Cited  in  Criss  vs.  Withers,  26  Md.  569. 

(b)  See  Key  vs.  Knott,  9  G.  &  J.  216. 

{c)  Cited  in  Clarke  vs.  Lancaster,  36  Md.  203. 
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words  ^^  for  value  received,"  ho  that  the  said  single  bill  should  (^ntain 
on  the  face  of  it  a  promise  by  the  said  Joseph  Newcomer  and  John 
/t  AO  Stonebraker  to  pay  your  orator,  sixty  days  after  the  date 
4011  •  thereof,  the  sum  of  three  hundred  and  ten  dollars,  for  value 
received.  Your  orator  has  applied  to  the  said  defendants  in  an  ami- 
eable  way,  and  requested  them,  notwithstanding  the  said  mistake, 
to  pay  him  the  said  sum  of  three  hundred  and  ten  dollars,  with  inte- 
rest thereon,  from  sixty  days  after  the  date  of  the  said  single  bill, 
which  they  have  refused  to  do. 

Prayer  for  relief  against  this  mistake,  its  correction,  and  that  de- 
fendants may  be  compelled  to  pay  your  orator  the  sum  so  loaned, 
with  the  interest  thereon,  as  aforesaid ;  for  subpcena,  &c.,  answer,  &c. 

Exhibit  tiled  with  the  bill :  ^^  Sixty  days  after  date  we  or  either  of 
us  promise  to  pay  to  Alfred  Kline  or  order,  three  hundred  and  ten, 
for  value  received.  Witness  our  hands  and  seals  this  twelfth  day  of 
April,  eighteen  hundred  and  thirty-six. 

Joseph  Newoomeb,       [Seal.] 
John  Stonebbakeb,     [Seal.]" 

The  defendants  appeared  and  demurred  to  this  bill,  and  assigned 
the  causes  of  demurrer. 

1st.  That  the  said  complainant  hath  not,  in  and  by  his  said  bill  of 
complaint,  stated  such  a  cause  as  doth  or  ought  to  entitle  him  to 
any  such  discovery  or  relief,  as  is  thereby  sought  and  prayed  for, 
from  or  against  them  these  defendants. 

2d.  That  if  the  matters  stated  in  said  bill  do  entitle  or  give  the 
complainant  any  cause  of  complaint  against  them  these  defendants, 
the  same  is  triable  and  determinable  in  a  Court  of  common  law,  and 
ought  not  to  be  enquired  of  by  this  Court  as  a  Court  of  equity. 

3d.  That  the  matters  and  allegation  stated  and  set  forth  in  said 
bill  of  complaint,  do  not  warrant  the  prayer  for  relief  in  said  bill  as 
prayed ;  the  prayer  in  said  bill  being  only  for  the  payment  of  a  sum 
of  money  specified  in  a  single  bill,  exhibited  in  said  cause. 

4th.  That  the  bill  of  complaint  does  not  allege  and  set  forth  that 
the  facts  of  which  the  complainant  seeks  discovery,  are  not  suscepti- 
ble of  being  proved  in  a  Court  of  common  law,  in  an  action  on  said 
single  bill,  with  proper  pleadings  and  allegations. 

•  5tlu  That  the  complainant  in  said  bill  of  complaint  seeks 
4oU  i^Qi]^  discovery  and  relief,  which  discovery  if  obtained,  can 
only  be  had  to  be  used,  in  an  action  on  said  single  bill  in  a  Court  of 
common  law,  where  all  matters  for  the  payment  of  money  only  are 
cognizable. 

6th.  That  the  facts  and  allegations  stated  and  set  forth  in  said 
bill  of  complaint,  do  not  give  this  Court  cognizance  of  the  subject- 
matter,  further  than  to  correct  and  relieve  the  complainant  against 
the  mistake  in  said  single  bill,  if  there  be  any  mistake. 

7th.  That  the  complainant,  if  he  have  any  remedy  in  the  premises, 
has  a  complete  remedy  in  a  Court  of  common  law. 
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The  cause  being  submitted  for  final  hearing  on  the  demurrer  by 
eonsent,  on  the  26th  day  of  November,  1840,  Washington  County 
Court  [T.  BucHAKAK,  A.  J.]  adjudged,  ordered  and  decreed,  that 
the  defendants  pay^  or  bring  into  this  Court  to  be  paid  unto  the 
complainant,  the  sum  of  three  hundred  and  ten  dollars,  current 
money,  with  interest  thereon  from  the  eleventh  day  of  June,  eighteen 
hundred  and  thirty-six,  until  paid,  or  brought  in  as  aforesaid,  to- 
,  gether  with  the  complainant's  costs  of  suit,  to  be  taxed  by  the  regis- 
ter.   The  defendants  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Ar- 
cher, Dorset,  Chambers,  and  Spence,  JJ. 

Palmer^  for  the  ap[>eilanta,  cited  Theobald  on  Principal  and  Surety^ 

1;  King  vs.  Baldwin^  17  John.  Rep.  196;  1  iSto.  Eq.  322;  14  Ves.  162 ; 

Theobald  on  P.  and  S.  186 ;  Ludlow  vs.  Sifnand^  2  Cain*8  Cas.  in  Er. 

29,  per  Spencer,  J./  Wright  vs.  Russel^  Wilson,  539 ;  1  T>urn.  and  East, 

291 ;  2  B.dk  J.  41 ;  Fell  on  Ouaranty,  116  to  123;  2  Cain^s  Cases  in 

Error,  1 ;  7  John.  Rep.  332 ;  2  John.  Ch.  Rep.  564 ;  17  John.  Rep.  384 ; 

1  Fonbl.  Equity,  B,  ch.  1,  sec.  1.  p.  38  to  42 ;  1  SUyry^s  Equity,  164 ;  1 

Mfid.  Chancery,  42,  55,  65 ;  1  Fonbl.  42 ;  Sheffield  vs.  Lord  Castlei^n,  2 

Vern.  Rep.  393;  Simpson  vs.   Fisld,  2   Chan.  Cas.  22;  Bishop  vs. 

Church,  2  Ves.  Sen.  101,  371 ;  1  Cox^s  Rep.  200 ;  Ludlow  vs.  Simond, 

2lCaih*s  Cases  in  Error,  1 ;  1  Story^s  Equity,  (new  Ed.)  178 ;  Wiser  vs. 

Blakely,  1  John.  Ch.  R.  607;  Bing  vs.  Radcliff,  6  John.  Ch.  R.  302; 

Rowstone  vs.  Parr,  3  Russ.  Rep.  424 ;  Montville  vs.  Houghton,  7  Conn. 

R.  547;  Mingev^.  Fielder^s  Executrix,  2  Wa^shingtan  Rep.  136;  Comyn 

on  Contracts,  384 ;  2  Strange  Rep.  1249 ;  1  Black  Rep.  26 ;  2  Wilson 

Rep.  309;  Robinson  vs.  Bland,  2  Burr.  1077;  Miller  vs.  Martin,  19 

John.  Rep.  1 ;  8  Cowen,  24 ;  4  Wend.  654 ;  22  Wend.  Rep.  342 ;  Per 

Parker,  C.  Judge^  in  Brotcn  vs.  Oillman,  13  Mass.  Rep.  158;  Penniman 

vs.  Barremore,  •  Mart.  Lou.  Rep.  497 ;  Lynn  vs.  Risburg,  2    ^^^^ 

2>aW.  jBap.  180 ;  Orier  vs.   Grtcr,  1  i>a«.  Rep.  172 ;  JEfwnt  vs.  ***•* 

^dafiM,  6  JUaM.  £ep.  519 ;  Bangs  vs.  /Snotr,  1  Mom.  Rep.  181 ;    Finaf 

vs.  BurrUl,16  Pick.  Rep.  181 ;  Bosley  vs.  McKim,  1  H.&J.  160;  7  tf. 

<^  c7.  117. 

Price  for  the  appellee.  Upon  the  first  point  raised  by  the  appel- 
lants, namely,  that  there  is  a  plain  and  adequate  remedy  at  law,  it 
may  be  proper  to  say,  that  an  action  of  debt  was  in  fact  brought 
a|K>D  this  instriynent,  and  the  Court  of  law  decided  upon  argument 
that  it  could  not  l>e  maintained.  This  is  not  referred  to  as  a  fact  in 
the  cause,  but  as  a  decision  upon  the  very  case  now  before  the  Court. 
It  is  alleged  however,  that  assumpsit  for  money  lent,  or  for  money 
had  and  received,  would  well  lie,  as  it  will  lie  in  all  cases  where  a 
bond  is  void,  and  cannot  itself  be  made  the  foundation  of  the  suit. 
Bat  it  is  submitted  that  in  such  case,  the  action  would  not  be  upon 
the  instrument,  and  could  only  reach  the  party  who  had  actually 
received  the  money.    If  such  therefore  should  be  the  only  remedy, 
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the  surety  must  be  exonerated,  and  if  the  priDcipal  should  be  insoK 
rent,  as  happens  to  be  the  case  here,  the  debt  would  be  entirelj 
lost. 

To  oust  this  Court  of  its  jurisdiction,  it  is  not  sufficient  to  shew 
merely,  that  there  may  be  some  partial  and  imperfect  remedy  at  law. 
If  the  remedy  at  common  law  be  not  co-extensive  with  the  plaintiflPs 
case,  or  if  it  be  more  adequate,  complete,  and  extensive  in  equity, 
the  jurisdiction  of  equity  is  as  perfect  as  if  there  were  no  remedy  at 
law  at  all.  Coale  et  ux.  vs.  Barney  et  ux.lG.db  J,  324;  1  Story' s  Eq. 
94.  Can  therefore  a  remedy  at  law  be  said  to  be  full  and  adequate, 
which  permits  one  obligor  to  escape  entirely,  and  visits  upon  the 
complainant  an  entire  loss  of  his  debt! 

Supposing  however  that  the  remedy  at  law  were  fall  and  adequate, 
^  ^  there  would  still,  it  is  submitted,  be  a  coucnrrent  •  remedy  in 
*^  •  this  Court,  in  all  cases  of  mistake,  which  of  itself,  and  iutrin- 
aically,  constitutes  one  of  the  great  heads  of  equity  jurisdiction. 
Thus  also  fraud  is  cognizable  at  law,  and  to  many  purposes  as  eflSca- 
ciously  as  in  equity,  but  could  it  be  said  that  Courts  of  equity  are  for 
that  reason  to  be  ousted  of  their  inherent  jurisdiction  in  cases  of 
fraud  If  So  also  in  dower,  and  in  contribution  between  co-sureties, 
the  jurisdiction  of  the  Courts  of  equity  is  undoubted,  though  the 
Courts  of  common  law  in  the  same  cases  afford  redress. 

It  is  said  however,  that  one  of  these  obligors  is  a  surety,  and  the 
objection  is  strongly  urged  that  the  principal  debtor  is  not  shewn  to 
have  been  insolvent,  which  it  is  contended  was  necessary  as  a  foun- 
dation for  the  relief  which  is  prayed  in  this  Court. 

There  is  a  distinction  on  this  subject  which  the  the  counsel  seems 
to  have  overlooked,  which  is,  that  equity  will  not  alter,  vary  or  extend 
the  contract  in  order  to  charge  a  surety,  who  by  the  contract,  as  it 
stands,  is  not  legally  bound ;  the  language  of  the  books  being,  that, 
as  against  the  surety  the  contract  cannot  be  carried  beyond  Che 
strict  terms  of  it.  6  John.  Chan,  Rep.  301).  Upon  the  same  princi- 
ple a  Court  of  equity  will  not  reform  a  joint  bond  against  a  mere 
surety,  so  as  to  niake  it  several  against  him,  upon  the  presumption 
of  a  mistake  from  the  nature  of  the  transaction.  1  Story^s  Eq.  178, 
ph  164.  For  this  would  be  to  render  a  surety  liable  by  varying  the 
terms  of  his  contract,  and  this,  as  Chancellor  Kent  observes,  a  Court 
of  equity  will  not  readily  do.  6  John.  Chan.  Rep.  308.  But  where, 
as  in  this  case,  the  object  is  to  supply  an  accidental  omission  in  the 
terms  of  the  bond,  and  to  reform  the  contract,  by  making  it  what  all 
the  parties  intended  it  to  be,  it  is  within  the  ordinary  jurisdiction  of 
this  Court,  to  hold  the  party  to  his  original  intention,  be  he  surety, 
or  be  he  principal.  1  Story^a  Eq.  178.  "  A  party  who  joins  in  a  bend 
as  surety,"  says  Chancellor  Kent,  "  is  as  much  bound  in  law  and 
equity  as  the  principal.  Such  contracts  are  of  every  day^s  occur- 
rence in  the  business  of  life,  and  i*ecognized  as  valid  in  every  system 
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of  jurisprudence ;  and  it  would  be  most  extraordinary,  and  a  ^^^ 
very  *  great  blemish  in  the  administration  of  justice,  if  the  '*"^ 
protection  of  a  Court  of  equity  was  altogether  denied  to  a  creditor, 
requiring  equitable  assistance  against  a  surety.  The  surety  is,  in 
the  contemplation  of  a  Court  of  equity,  as  much  bound  as  the  prin- 
cipal by  the  terms  of  his  contract."    6  John,  Chan.  Rep.  307. 

In  the  case  of  The  East  India  Company  vs.  Boddam^  9  Ves.  464, 
Lord  Eldon  holds  this  strong  language—*^  that  in  a  joint  and  several 
hond,  and  as  between  the  obligors  and  obligees,  all  the  obligors  are 
principal  debtors,  though  as  between  each  other,  they  may  have  the 
rights  and  remedies  resulting  from  the  relation  of  principal  and 
surety."    And  this  it  will  be  remembered,  was  in  a  Court  of  equity. 
The  distinction  already  adverted  to,  is  further  illustrated  by  the 
case  of  Sumner  vs.  Powellj  2  Manro  Rep.  36,  37.    The  object  of  the 
complainant  in  that  case  was  to  have  a  joint  deed  of  indemnity 
decreed,  to  be  several  as  to    each  of  the  covenantors,  several  of 
whom  had  executed  it  without  consideration,  and  were  therefore  to 
be  regarded  as  mere  sureties.    The  Master  of  the  Eolls  stated  the 
question  to  be,  whether  any  other  effect  could  be  given  to  that  cove- 
nant in  equity,  than  it  had  at  law?  and  after  referring  to  some  of 
the  cases  on  the  subject,  he  observes,  '^  as  it  is  only  a  joint  covenant 
that  is  given,  how  can  1  say  that  it  is  anything  more  than  a  joint 
covenant  that  was  meant  to  be  given  f    It  is  not  attempted  to  be 
shown,  that  there  was  any  mistake  in  drawing  the  deed,  or  that 
there  was  any  agreement  for  a  covenant  of  a  different  sort."    The 
necessary  explanation  is,  that  if  there  had  been  a  mistake  in  draw- 
ing  the  deed,  the  case  would  have  been  different,  and  the  relief 
granted.    As  it  was,  however,  the  bill  was  dismissed. 

The  case  of  Crosby  vs.  Jonathan  Middleton  et  al.  Free,  in  Ch.  309,  is 
directly  in  point.    The  facts  were  these:  A  bond  for  £500  was  sealed 
and  delivered  by  Thomas  Middleton,  the  principal  debtor,  and  Jona- 
than the  defendant,  as  his  surety ;  but  Collison,  who  drew  the  bond, 
left  ont  Jonathan's  name.    Thomas  and  the  plaintiff'  had  several 
<|ealings  together  for  many  years  afterwards,  and  until  Thomas  failed 
and  went  to  Jamaica.    •In  May,  1700,  the  obligee  came  to    -^^ 
Jonathan,  and  having  folded  down  the  bond,  shewed  him  the  ^^^ 
condition,  with  his  hand  and  seal,  and  demanded  the  money  or  fresh 
secarity,  which  he  agreed  to,  and  proposed  Mr.  Eycock,  who  demand- 
ing a  sight  of  the  bond  discovered  the  mistake,  and  then  dissuaded 
Jonathan  from   entering  into  the  new  bond.    Mr.  Bird,  a  lawyer, 
advised  him  that  the  bond  was  void  against  him.    The  plaintiff  then 
filed  liis  bill  to  be  relieved  against  the  fraud  in  Collison,  and  to  have 
a  performance  of  Jonathan's  last  agreement.    The  bond  was  a  very 
ancient  instrument,  and  no  interest  had  been  paid  for  forty-nine 

years- 

It  was  insisted  by  Dobyins  for  Jonathan,  that  he  was  never  bound; 
had  committed  no  fraud,  but  on  the  contrary  was  circumvented  into 
tbe  last  agreement. 
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Lord  Keeper. — Tour  defence  will  not  prevail,  for  his  hand  and  seal 
i8  sufficient  evidence  for  equity  to  relieve  against.  I  must  decree 
against  you  on  the  first  agreement ;  but  since  forty-nine  years  is  not 
a  sufficient  time  to  ground  a  presumption  in  equity,  as  you  would 
have,  you  may  take  an  issue,  and  try  payment  or  non-payment,  next 
assizes. 

This  case  is  cited  by  Chancellor  Kent,  H  John,  Chan.  Rep,  308,  with 
approbation,  and  it  covers  every  point  material  to  the  plaintitt'  in  this 
cause. 

It  was  a  mere  misprision  of  the  clerk  who  drew  the  bond,  in  omit- 
ting to  insert  in  the  body  of  the  instrument  the  name  of  one  of  the 
obligors.  Here  the  mistake  is  more  vital  to  the  obligation,  for  it 
omits  the  sum  for  which  it  was  intended  to  be  given.  The  case 
proves  moreover,  that  there  is,  under  such  circumstances,  no  remedy 
at  law,  and  no  difference  in  equity  between  the  case  of  a  principi^, 
and  that  of  a  surety.  It  proves  furthermore,  that  there  is  nothing 
in  the  objection  that  the  Court  are  asked  to  pass  a  decree  for  the 
simple  payment  of  a  sum  of  money. 

It  is  true,  that  in  the  case  of  a  plain  bond  for  the  payment  of 
money,  and  nothing  more,  there  can  be  no  pi*etence  for  applying  to  a 
Court  of  equity.     But  where  it  is  not  a  bond  until  this  <Jourt  made 

^  it  such,  it  is  the  uniform  course  of  equity  to  •  decree  the  pay- 
^  •  ^  ment  of  the  money.  The  idea  is,  that  the  plaintiff  may  go 
to  equity  to  have  his  bond  reformed,  and  then  go  back  to  a  Court  of 
law  to  compel  payment  of  the  money.  But  this  cannot  be.  Beason 
and  analogy  are  both  against  it.  1  Story^s  Eq.  159.  In  cases  of  com- 
plicated accounts,  the  Court  decrees  the  simple  payment  of  money. 
So  in  cases  of  contribution.  So  where  a  bill  is  filed  for  a  legacy. 
But  the  analogies  under  the  head  of  discovery  are  more  in  point,  the 
rule  in  these  cases  being,  that  where  the  jurisdiction  once  attaches 
for  discovery,  and  the  discovery  is  obtained,  the  Court  will  further 
entertain  the  bill  for  relief,  if  the  plaintiff  prays  it.  7  Granck  Rep. 
89 ;  1  Story's  Eq.  81. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  We  think  that 
the  decree  of  the  Court  below  in  this  case  was  correct,  and  ought  to 
be  affirmed.  The  complainant  had  not  full  and  adequate  remedy  at 
law,  and  was  therefore  entitled  to  the  relief  which  he  solicited  at  the 
hands  of  a  Court  of  equity.  The  instrument  executed  by  the  prin- 
cipal and  his  surety,  was  intended  to  be  a  joint  and  several  single 
bill,  for  the  payment  of  money  lent.  By  mistake  and  accident,  as 
charged  in  the  bill,  to  which  there  was  a  demurrer,  the  word  *^  dol- 
lars" was  omitted  by  mistake,  in  consequence  of  which  the  plaintiff 
was  deprived  of  the  specific  security  which  was  intended  to  be  given 
and  was  unable  to  support  his  action  upon  the  single  bill,  in  a  Court 
of  law,  as  a  specialty.  The  principle  being  well  settled,  that  the 
consideration  of  a  single  bill  cannot  be  enquired  into,  or  a  failuro  of 
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it  averred  'or  proved  in  an  action  upon  it  at  law.  9  O.  (t  J.  342.  It 
is  therefore  inconsistent  with  the  legal  attributes  of  snch  an  instrn- 
meDt,  or  its  character  of  conclusiveness,  as  a  specialty,  that  it  should 
rest  partly  in  writing,  aud  partly  in  parol.  Where  the  ambiguity  is 
Dot  latent,  and  raised  by  extrinsic  evidence,  •  but  patent,  or  ^,y^ 
apparent  on  the  face  of  the  instrument,  parol  evidence  is  not  ^*  * 
admissible  to  explain  such  ambiguity :  as  where  a  blank  is  left  for  the 
devisee's  name  in  a  will,  parol  evidence  cannot  be  admitted  to  show 
whose  name  was  intended  to  be  inserted.     Roscoe  on  Ev.  12. 

According  to  contract,  the  plaintiff'  was  entitled  to  a  security  of 
higher  dignity  than  a  mere  parol  promise.  He  was  entitled  to  a 
sealed  instrument,  the  consideration  of  which  could  not  be  enquired 
into,  and  although  he  might  have  a  remedy  for  his  money  in  a  Court 
of  law,  in  a  different  form  of  action,  it  might  not  be  so  full,  adequate 
aDd  complete,  as  the  one  contemplated  by  the  parties.  7  Conn,  Rep. 
549.  In  that  case  a  bond  waA  intended  to  be  executed,  but  the  seal 
was  omitted  by  accident ;  relief  was  granted  in  equity,  although  it 
was  contended  that  the  party  had  his  remedy  at  law.  The  Judge 
in  delivering  his  opinion  observing,  that  the  plaintiffs  were  entitled 
to  a  bond,  the  consideration  of  which  could  not  be  enquired  into  at 
law.     The  remedy  might  not  be  adequate. 

No  doubt  can  be  entertained  as  to  the  jurisdiction  of  a  Court  of 
equity  to  correct  the  mistake  in  this  case,  and  that  such  relief  will 
be  granted  even  in  the  case  of  a  surety.    See  1  John.  C.  Rep.  609. 
The  surety  in  this  case  is  equally  bound  with  the  principal  for  the 
payment  of  the  money ;  in  a  joint  and  several  bond,  and  as  between 
the  obligors  and  obligees,  all  the  obligors  are  principal  debtors, 
thoagh  as  between  eacii  other  they  may  have  the  rights  and  reme- 
dies resulting  from  the  relation  of  principal  and  surety.    6  John.  C. 
Rep.  309.    In  the  same  book,  307,  Chancellor  Kent  says :  a  party 
who  Joins  in  a  bond  as  surety,  is  as  much  bound  in  law  and  equity 
as  tbe  principal.    Such  contracts  are  of  every  day's  occurrence  in 
the  business  of  life,  and  recognized  as  valid  in  every  system  of  juris- 
prudence ;  aud  it  would  be  most  extraordinary  and  a  very  great 
blemish  in  the  administration  of  justice,  if  the  protection  of  a  Court  of 
equity  was  altogether  denied  to  a  creditor  requiring  equitable  assist- 
ance  against  a  surety.    The  surety  is,  in  the  coutemplation  of  a 
Court  of  equity,  as  much  bound  as  the  principal,  by  the  terms  of  his 
contract.    So  in  •  page  306,  the  Chancellor  says  of  the  surety,      ^ 
bj  joining  in  the  bond  becomes  a  principal  debtor  to  the  obli-  ^  • -^ 
geej  and  the  debt  is  presumed  to  have  been  created  upon  the  credit 
given  to  the  surety,  as  well  as  to  the  principal  debtor.    Upon  the 
whole,  we  think  the  decree  of  the  Court  below  is  correct  and  ought 
to  be  aflBrmed.  Decree  affirmed. 
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Richard  Ragan  vs,  H.  H.  Gaither. l>ece*»^er,  IB41. 

When  to  a  declaration  the  defendant  pleads  sever&l  pleas,  ^^^^  of  which  only 
is  an  issuable  plea,  the  others  concluding  witlx  sl  veriS^^^tion,  and  with- 
out requiring  a  replication,  he  consents  to  £t  J^xry  beix::*.^  sworn,  this  is  a 
waiver  of  the  other  pleas. 
O.  sold  R.  a  lot  for  S700— agreed  to  make  a  pavement  in  :^:«ont  of  the  prop- 
erty, and  to  clear  all  incumbrances,  and  ^«v&8  to  re<:3-^ive  the  $700  on 
giving  a  good  and  suflScient  deed.  The  contract  was  ^ated  17th  June, 
1886,  and  R.  was  to  receive  the  rent  from  let  July;  bua.^  if  the  deed  was 
not  given  by  that  day,  G.  was  to  receive  tike  rent  unt^m^  he  gave  a  good 
deed.  Held,  that  the  payment  of  the  purclia.8e  moneys  and  conveyance 
of  the  property  were  to  be  acts  of  concurrent  i>erf orrrs  ^nce,  and  that  a 
declaration  upon  the  contract,  alleging  that  tlie  plaiiiti:^^  was  at  all  times 
ready  to  execute,  and  did  execute  and  offer  to  deliver  «•  good  and  suflS- 
cient deed  before  the  action  was  instituted,  was  after  -^r^rdict  equivalent 
to  an  allegation  of  seizin  in  the  plaintiff,  tlie  vendor. 

On  a  motion  in  arrest  of  judgment,  the  verdict  will  be  8ixi>ported  by  everr 
fair  legal  intendment,  and  the  Court  will  assume,  tha,t  everything  wu 
proved  of  which  it  is  necessary  for  tlxe  plaintiff  to  h» ve  offered  proof, 
to  establish  the  truth  of  the  allegations  contained  in  his  declaration. 

Where  evidence  in  relation  to  a  claim  for  naotiey  was  offer©cl  by  both  parties, 
it  is  error  in  the  Court  to  instruct  tVie  j^^y^  tt^t  upon  the  foregoing 
statement  of  facts,  the  plaintiff  is  entitled  to  recover  tlie  whole  amount 
of  his  demand;  the  truth  of  the  facts,  oflfered  in  evidence  should  have 
been  left  to  the  jury,  [a) 

Where  deeds  constitute  a  material  part  of  tlie  plaintiff's  ci*se,  and  are  not 
inserted  in  the  bill  of  exceptions  and  the  correctness  ol  the  County 
Court's  instruction  depends  upon  the  effect  of  such  deeds,  this  Court,  in 
the  absence  of  such  documents  will  not  assume  that  the  County  Court 
was  warranted  in  giving  a  hypothetical  direction  in  favor  ot  the  plaintiff. 

Where  a  vendor  sold  land  clear  of  all  iticviinbrances,  and  at  the  time  of  his 
action  brought  for  the  purchase  money,  he  held  but  an  equitable  title, 
^    subject  *  to  an  incumbrance     and    the  fee  was  in  a  third  person, 

4^^  and  the  title  remained  m  that  condition  until  the  time  of  trial, 
the  plaintiff  cannot  recover,  (o) 

(a)  Approved  in  ?^^^J»- ^^;^  Md.  451-  Brown  ts,  EUiott.  2  Md.  «&; 
Okiako  Co,  vs.  Matthews.  3  Md.  176;  2?\^j^  ^^  '  ^^  3  ^^.  250'.  Boydys. 
McCann,  10  Md.  123.  Cited  in  Btrriey  ^s  Tel  Co  18  Md.  355.  The  circum- 
stance that  the  evidence  of  certain  f  ^cts  is  all  on  one  side,  and  would  doubts 
less  be  so  found  by  the  jury,  does  not  authorize  the  Court  to  instruct  the 
jury  that  the  facts  are  proved,  or  to  assume  their  truth  in  an  instruction. 
The  jury  has  the  power  to  refuse  ItHreX  Ind  nT  action  of  the  Court 
should  control  the  exercise  of  its  a.dnxitted  ri^ht  to  weigh  the  credibility  of 
evidence.  Trust  Co.  vs.  Corner^  ^  Oilf  L  B".  tTe  Ending  of  all  facts 
need  not  necessarily  be  left  to  the  ]^^i^>  f  Jj^  f^'^  is  tried  UDon  admin- 
eions  at  the  bar.  The  jury  may  dff^^^  ^^^^^^^  but  they  canoot 
find  contrary  to  the  agreement  of    t^e  !.  i««     JnS  vs  Bank,  11  Md.  185. 

(6)  Cited  in  Cole  vs.  Hynes.  48  Md .  Ig^^^re  fC  held  that  when  suit 
is  brought  to  recover  the  purchase  ^on^y  STand,  and  the  contact  of  sale 
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What  length  of  time  in  neglecting  to  perform  a  contract  is  unreasonable, 
and  would  authorize  its  rescission  at  the  will  of  the  party  complaining  of 
such  neglect,  is  a  matter  of  law,  to  be  determined  by  the  Court,  (c) 

A  prayer  for  an  instruction  to  the  jury  ought  not  to  be  so  framed  as  to 
submit  a  question  of  law  to  their  determination,  and  the  refusal  to  grant 
a  prayer  so  framed,  is  not  error. 

Appeal  from  Washiugton  County  Court.  Tliis  was  au  action  of 
trespass  upon  the  case,  brought  on  the  14th  February,  1829,  by  the 
appellee  against  the  appelhint. 

The  plaintiff  declared  as  follows — "For  that  whereas  heretofore, 
to  wit,  on  the  17th  June,  1830,  &c.,  the  said  plaintiff,  at  the  special 
instance  and  request  of  the  said  defendant,  bargained  with  and 
agreed  to  sell  tbe  said  defendant,  a  certain  house  and  lot  on  Poto- 
mac street  in  Hagerstown,  adjoining  the  present  residence  of  the 
said  defendant,  and  tbe  said  parties  reduced  the  said  contract  to 
writing,  as  follows,  to  wit: 

I  hereby  acknowledge  that  I  have  sold  to  Richard  Bagan  the  half 
lot  adjoining  him,  fornaerly  belonging  to  Mr.  Heifly,  for  sevien  hun- 
dred dollars,  and  that  I  am  to  make  the  pavement  in  front  of  said 
property,  and  to  clear  all  incumbrances.  The  said  Kichard  Bagan 
to  receive  the  rent  of  said  proi)erty  from  the  first  day  of  July,  and  I 
am  to  receive  the  seven  hundred  dollars,  on  my  giving  him  a  good 
and  snfficient  deed.  If  the  deed  is  not  given  by  the  first  of  July,  I 
am  to  receive  the  rent  of  said  property  until  I  give  him  a  good  deed. 
Test,— CAarie*  MacOilL  H.  H.  Gaitheb. 

Jane  17th,  1836.    I  accept  of  the  above  agreement. 

BiGHABD  Bagan. 
And  the  plaintiff  in  fact  says,  that  after  the  said  contract  was 
tfaas  reduced  to  writing,  and  signed  by  the  parties  in  manner  and 
form  aforesaid,  to  wit,  on  the  tenth  day  of  July,  in  the  year  afore- 
said, at,  &c.,  the  plaintiff  did  make  the  pavement  in  front  of  the  said 
property,  to  wit,  at,  &c.;  and  although  the  said  plaintiff'  hath  always 
been  willing  and  ready  to  clear  said  property  of  all  incumbrances, 
and   to  give  said  defendant  a  good  *  and  sufficient  deed  for 
the  same,  if  the  said  defendant  would  pay  to  the  plaintiff  the  ^'^ 
purchase  money  thereof  as  aforesaid,  and  although   the  plaintiff, 
before  the  issuing  of  the  original  writ  in  this  cause,  had  actually 
prepared  and  executed  to  the  said  defendant,  his  heirs  and  assigns 
forever,  a  good  and  sufficient  deed  for  the  said  property,  and  offered 
and  proposed  to  the  said  defendant  to  deliver  the  deed  to  him,  and 
to  clear  the  said   property  of  all  incumbrances,  if  the  defendant 
would    pay  the  said  purchase  money  to  the  plaintiff  aforesaid;  yet 
the  said  defendant  did  then  and  there  refuse  to  pay  the  said  pur- 


has  not  been  performed  by  the  execution  and  delivery  of  a  deed,  the  plain- 
tiff must  allege  and  prove  that  he  has  good  title  to  the  land, 
(c)  Relied  on  in  Mispelhom  vs.  Ins.  Co.  58  Md.  483. 
21  11  G.  &  J. 
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chase  money,  or  auy  part  thereof.  And  the  plaintiff  in  fact  saya, 
that  the  defendant  hath  wholly  disregarded  his  said  contract,  and 
hath  always  heretofore  refused  and  neglected  to  perform  the  same, 
and  doth  still  refuse,  to  wit,  at,  &e. 

9nd  Count.  And  whereas  heretofore,  to  wit,  on  the  said  17th 
June,  in  the  year  of  our  Lord  ISJG,  at,  &c.,  by  a  certain  other  instra- 
ment  of  writing,  signed  by  the  said  Richard  Bagan  and  the  said 
Henry  H.  Gaither,  bearing  date  the  day  and  year  aforesaid,  the 
said  plaintiff  sold  to  the  said  Bagan  a  certain  other  half  lot  of  ground 
adjoining  the  property  of  the  said  Bagan,  which  formerly  belonged 
to  Mr.  Heiflj",  for  the  sum  of  seven  hundred  dollars,  to  be  paid 
by  the  said  Bagan  to  the  said  Gaither  therefor.  And  it  was 
further  agreed  between  the  said  parties,  in  and  by  the  said  instra- 
ment  of  writing  that  the  said  Gaither  should  make  the  pave- 
ment in  front  of  the  said  property,  and  should  clear  the  said  prop- 
erty of  all  incumbrances.  And  it  was  further  stipulated  and  agreed 
by  and  between  the  said  parties,  in  and  by  said  instrument  of  writ- 
ing, that  the  said  Gaither  should  receive  from  the  said  Bagan  the 
said  sum  of  seven  hundred  dollars,  upon  his  giving  to  the  said  Bagan 
a  good  and  sufficient  deed  for  the  said  property,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  &c.  And  the  said  Gaither  in  fact  says, 
that  after  the  making  of  the  said  agreement,  to  wit,  on  the  tenth 
day  of  October  eighteen  hundred  and  thirty-six,  at  the  county  afore- 
said, he  did  make  the  said  pavement  in  front  of  the  said  property. 
And  although  the  said  plaintiff  hath  at  all  times,  from  the  making 
Mf^m  the  said  agreement  to  *  the  time  of  the  issuing  the  original 
4:7 o  ^p|^  jjj  ijjjjg  cause,  been  ready  and  willing  to  execute  and 
deliver  to  the  said  Bagan  a  good  and  sufficient  deed  for  the  said 
property,  according  to  this  said  agreement  in  that  behalf,  and  to 
clear  the  said  property  of  all  incumbrances ;  and  although  the  plaintiff 
before  the  impetration  of  the  original  writ  in  this  cause,  did  prepare 
and  execute  a  good  and  sufficient  deed  for  the  said  property  to  the 
said  Richard  Bagan,  his  heirs  and  assigns  forever,  and  did  offer  and 
propose  to  deliver  the  same  to  the  said  Richard  Bagan,  and  to  clear 
the  said  property  of  all  incumbrances,  if  the  said  Bagan  would  pay 
to  the  said  plaintiff  the  said  sum  of  seven  hundred  dollars  for  the 
same,  yet  the  said  Bagan  wholly  refused  to  do  so,  and  the  said 
defendant  did  not,  nor  would  pay  to  the  plaintiff  the  said  purchase 
money  due  for  the  same.    And  so  the  plaintiff  saitb  that,  &c.,  &c. 

The  defendant  pleaded,  Ist.  That  he  dirt  not  undertake  or  promise 
in  manner  and  form  as  the  said  Gaither  bath  above  thereof  com- 
plained  against  him,  and  of  this  he  put«  hiuiseU  upon  the  country. 

2nd.  That  the  said  Gaither  ought  not  to  ^'^^'^  ^^  maintain  his 
aforesaid  action  thereof  against  him,  because  1*®  ®*y®'  ^^^*  ^^®  agree- 
ment of  the  said  Gaither  to  clear  said  pror^e^^^'  ^^  *^^  incumbrances, 
and  give  the  said  Bagan  a  good  and  su^  se^^  *^®^  therefor,  were 
conditions  to  be  performed  by  the  said  tiaiti  e^iP^®^*^^*  ^  the  pay- 
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meot  by  the  said  Kagan  of  the  said  sum  of  seven  handred  dollars, 
mentioned  in  the  said  contract,  and  the  saidGaither  did  not  perform 
the  said  conditions  in  manner  and  form  according  to  said  agreement, 
and  this  he  the  said  Bagan  is  ready  to  verify. 

3rd.  That  the  said  Gaither  ought  not  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  because  he  says,  that  for  a  long  and 
unreasonable  time  after  the  said  agreement  was  entered  into,  to  wit, 

until  the day  of  November,  1838,  the  said  Gaither  neglected  to 

perform  the  said  agreement  on  his  part,  and  did  not  clear  olf  incum- 
brances, and  give  the  said  Kagan  a  good  and  sufficient  deed;  where- 
upon the  said  Bagan,  on  the  day  and  year  aforesaid,  at  Washington 
County  aforesaid,  •  rescinded  the  said  agreement,  of  which  m^^g^ 
the  said  Gaither  had  notice,  and  this  the  said  Kagan  is  ready  ^  •  " 
to  verify.    Wherefore,  &c. 

No  replications  appear  to  the  second  and  third  pleas. 
A  jury  was  then  empanelled  and  sworn,  who  found  that  the  said 
Bicbard  Kagan  did  undertake  and  promise,  in  manner  and  form  as 
the  said  Henry  H.  Gaither  above  against  him  complains,  and  they 
assess  the  damages  of  the  said  Henry  H.  Gaither,  by  reason  of  the 
non-performance  of  the  promises  and  assumption  aforesaid,  to  the 
sum  of  seven  hundred  and  fifty-seven  dollars  and  twenty-five  cents, 
current  money. 

The  defendant  K<igan,  then  moved  in  arrest  of  judgment,  because 
the  plaintiff  had  not  shown  a  sufficient  ground  of  action  in  his  decla- 
ration.   He  had  not  averred  a  performance  of  the  contract  on  his 
part,  nor  has  he  averred  a  positive  offer  to  perform,  which  the  defend- 
ant refused,  hindered  or  discharged  him  from  doing.    It  is  not  stated 
that  defendant  refused  to  accept  a  deed,  and  it  does  not  appear  that 
he  would  not  have  accepted  a  deed,  if  one  had  been  tendered ;  nor  is 
it  averred  that  plaintiff  had  paid  off  incumbrances,  or  that  he  offered 
to  pay  them  off,  and  defendant  hindered  or  discharged  him  from  his 
obligation  to  do  so.    Nor  is  there  any  other  sufficient  excuse  averred 
in  the  non-performance  of  the  conditions  and  stipulations  on  the  part 
of  the  plaintiff  to  be  performed. 

The  County  Court  overruled  the  motion  in  arrest,  and  rendered 
judgment  upon  the  verdict  for  the  plaintiff. 

First  Exception. — ^The  plaintiff  to  supi)ort  the  issue  on  his  part 
joined,  offered  in  evidepce  the  agreement  set  forth  in  the  declaration ; 
and  then  proved,  that  Peter  Heflich  was  seized  in  fee  of  the  half  lot 
of  g^round  and  premises  described  in  said  agreement;  that  the  said 
Heflich  afterwards  died,  having  previously  made  in  due  form  of  law 
bis  last  will  and  testament  in  which  he  appointed  Daniel  Carver  and 
John  H.  Smith  the  executors  thereof,  with  full  power  to  sell  said 
property  mentioned  in  said  agreement;  that  said  executors  took  out 
letters  testamentary  on  said  will,  and  sold  said  property  to  Dr.  Wil- 
]ian:i  MacGill,  who  paid  them  all  the  purchase  money  except  m^^^ 
m  a  l>alance  of  about  $266 ;  that  after  the  sale  of  said  property  ^  •  • 
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to  said  MacGill,  the  said  Smith  became  a  lunatic;  that  MacGill  sold 
his  said  right  to  the  said  property  to  the  plaiotiff ;  that  no  deed  wa» 
made  by  said  executors  to  said  MacGill,  because  said  balance  of  the 
purchase  money  was  not  paid;  that  after  the  death  of  said  MacGill, 
and  before  the  sale  by  plaintiff  to  defendant,  the  following  proceed- 
ings were  had  in  Washington  County  Court  as  a  Court  of  equity,  to 
authorize  the  said  Carver,  as  the  sole  acting  executor,  to  convey  said 
property  specified  in  said  agreement ;  and  on  the  23rd  November, 
1837,  a  decree  was  obtained  accordingly. 

The  plaintiff  further  proved  by  the  said  Daniel  Carver,  a  competent 
witness,  that  on  the  9th  day  of  November,  1838,  he  executed  and 
acknowledged  the  following  deed.  (Here  follows  a  deed  from  Carver 
to  the  plaintiff.)  The  plaintiff  further  proved,  that  on  the  16th  day 
of  November,  1838,  he  executed  and  acknowledged  the  following 
deed.  (Here  follows  a  deed  from  Gaither  to  the  defendant.)  The 
plaintiff  further  proved  by  Daniel  Carver,  that  on  the  16th  day  of 
November,  1838,  or  in  a  few  days  thereafter,  the  plaintiff'  called  on 
him  to  go  with  him  the  plaintiff'  to  the  defendant,  for  the  purpose  on 
the  part  of  the  plaintiff,  of  tendering  to  the  defendant  the  convey- 
ance of  the  title  to  said  property ;  that  they  did  call  on  the  defend- 
ant,  and  the  plaintiff  then  offered  to  deliver  to  him  the  said  deed, 
and  the  said  Carver  to  deliver  to  the  plaintiff  the  said  deed  from  hioi 
to  the  plaintiff,  so  as  to  convey  the  title  to  the  defendant,  if  th& 
defendant  would  pay  to  him  on  such  delivery  of  said  deeds,  the 
amount  of  the  purchase  money  mentioned  in  said  agreement ;  that 
the  defendant  made  no  objection  to  the  title  of  said  property,  but 
asked  the  said  Carver  if  he  the  said  Carver  would  take  his,  the 
defendant's  note  to  him  the  said  Carver,  for  the  said  balance  of  the 
said  purchase  money  due  to  said  Carver  as  executor  as  aforesaid,  to- 
which  proposition  the  said  Carver  agreed.  That  the  defendant 
farther  said,  that  after  paying  the  amount  to  said  Carver,  and  deduct- 
ing the  auiount  of  an  account  due  him  from  plaintiff',  there  would  be 
about  $300  balance  due  to  plaintiff,  *  which  balance  of  the  pur- 
^  ■  ^  chase  money  he  would  pay  to  said  Carver  and  the  plaintiff*, 
provided  the  plaintiff  would  put  the  fence  around  the  said  property 
in  the  same  condition  it  was  at  the  date  of  said  contract,  but  that 
the  plaintiff  refused  so  to  do.  The  plaintiff  further  proved  by  Bich- 
ard  Wise,  a  competent  witness,  that  some  time  before  the  date  of 
said  deeds,  he  was  employed  by  the  plaintiff'  to  make  the  pavement 
in  front  of  said  property  ;  that  he  made  the  same,  and  was  paid  there- 
for by  the  plaintiff,  and  that  at  the  time  he  was  makiYig  the  sauie 
the  defendant  was  several  times  present  and  gave  directions  in  rela- 
tion to  the  making  of  the  same,  and  was  satisfied  therewith.  The 
defendant  then  on  his  part  proved  by  the  said  Carver,  the  said  wit- 
ness of  the  plaintiff,  that  the  plaintiff  has  not  or  never  had  a  deed  or 
legal  title  to  the  premises  mentioned  in  said  agreement;  that  after 
the  said  decree  was  rendered,  but  before  the  said  deeds  were  offered^ 
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aboat  9206  being  dae  and  unpaid,  and  tbe  plaintiff  refusing  to  pay 
«aid  balance,  alleging  that  nothing  was  due,  the  witness  had  refused 
ton^ake  him  a  deed,  and  that  when  said  deeds  were  offered  by  the 
plaintiff  and  witness  to  the  defendant,  he,  the  defendant,  did  not  look 
at  or  say  anything  about  the  deeds,  but  he  agreed  to  take  the  prop- 
erty, provided  the  plaintiff'  would  place  the  fence  around  it  in  the 
same  condition  it  was  in  when  said  agreement  was  made,  and  offered 
to  leave  it  to  two  men  to  be  selected  by  the  plaintiff,  whether  he  the 
defendant  should  take  the  property  in  its  then  condition,  or  the 
plaintiff  should  place  it  in  the  condition  it  was  in  at  the  date  of  the 
agreement;  and  the  plaintiff  refusing  to  do  so,  they  parted,  the  de- 
fendant refusing  to  accept  the  deed.    That  though  the  witness  exe- 
cuted and  acknowledged  the  aforesaid  deed  to  plaintiff,  it  was  never 
delivered;  that  he  had  no  knowledge  that  the  defendant  has  ever 
had  possession  of  the  property,  or  any  part  of  it ;  that  after  the  con- 
tract had  been  made,  and  before  a  deed  was  offered,  the  fences  had 
decayed  very  much,  and  the  property  was  otherwise  dilapiilated,  and 
that  the  enclosure  had  been  very  indifferent  for  years  before  the  con- 
tract; that  the  legal  title  to  the  said  property  is  still  in  him  the  said 
CJarver,  as  executor  as  aforesaid,  and  the  plaintiff*  has  never  ^^^ 
paid  the  9266  due  on  said  property.    Whereupon  the  defend-  ^  • '^ 
ant  prayed  the  Court  to  instruct  the  jury,  that  if  they  believe  from 
the  testimony,  the  title  in  the  property  never  was  conveyed  to  de- 
fendant, and  the  defendant  never  had  possession  of  the  same,  but 
the  title  and  possession  remained  in  the  same  situation  they  were  in 
at  the  date  of  the  contract,  the  plaintiff  is  only  entitled  to  recover 
tbe  depreciation  of  the  value :  which  direction  the  Court  refused  to 
^ve,  but  were  of  the  opinion,  and  so  instructed  the  jury,  that  upon 
the  aforegoing  statement  of  facts,  the  plaintiff  is  entitled  to  recover 
the  whole  amount  of  the  purchase  money;  to  which  instruction  of 
the  Court  [T.  Buchanan,  A.  J.,]  to  the  juty,  the  defendant  excepted. 
Second  Exception. — In  addition  to  the  testimony  stated  in  the 
aforegoing  bill  of  exceptions,  the  defendant  offered  to  prove  by 
Ofaarles  MacGill,  a  competent  witness,  that  it  was  understood  by  the 
parties  at  the  time  of  making  their  contract,  that  the  said  deed 
sboald  be  given  by  the  plaintiff  within  the  year  for  which  the  prop- 
erty had  been  rented ;  which  testimony  the  Court  rejected  as  illegal 
and  incompetent.    The  defendant  excepted. 

Third  Exception. — In  addition  to  the  testimony  stated  in  the  afore- 
going bill  of  exceptions,  (all  of  which  is  made  a  part  of  this  the 
defendant's  third  bill  of  exceptions,)  the  defendant  proved  by  Daniel 
Carver,  the  aforesaid  witness,  that  for  one  or  two  years  after  the  said 
contract  was  entered  into  by  the  plaintiff  and  defendant,  the  defend- 
au  t  was  anxious  to  obtain  the  title  for  the  said  property,  and  often 
talked  to  him  upon  the  subject,  and  requested  him  to  si>eak  to  the 
plaintiff  and  prevail  on  plaintiff'  to  pay  the  sum  due  by  him  to  wit- 
ness on  said  property,  in  order  that  the  plaintiff  might  obtain  a  title 
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which  he  could  convey  to  defendant  in  performance  of  the  contract f 
that  dnring  part  of  this  time  when  defendant  was  urging  a  per- 
formance of  the  contract,  a  title  could  have  been  conveyed  by 
witness;  that  defendant  requested  the  said  Carver  to  tell  the 
plaintiff  that  he  wished  the  contract  performed,  which  witness 
accordingly  did,  but  that  plaintiff  during  all  this  time  refused 
to  pay  the  money  due  by  him  on  said  property,  and  therefore 
^^  •witness  would  not  make  him  a  deed;  and  the  said  Carver 
4oU  further  proved,  that  for  a  considerable  time  before  plain- 
tiff went  to  defendant  with  a  deed,  he  had  heard  nothing  from 
defendant  in  relation  to  his  contract  with  plaintiff,  but  bethinks 
plaintiff  told  him  defendant  had  refused  to  accept  the  property,  but 
he  has  no  positive  recollection  on  the  subject.  Whereupon  the  de- 
fendant by  his  counsel  prayed  the  Court  to  instruct  the  jury,  that  if 
they  believe  from  the  testimony  the  plaintiff  had  neglected  to  per- 
form or  offer  to  perform  his  contract  for  an  unreasonable  time,  the 
defendant  had  a  light  to  rescind  his  contract;  and  if  they  believe  that 
the  defendant  had  rescinded  the  contract,  or  the  plaintiff  on  the 
request  of  defendant  refused  to  perform  his  contract,  the  offer  of  the 
deed  could  not  revive  it,  and  they  must  find  for  the  defendant;  which 
instruction  the  Court  refused  to  give,  but  were  of  opinion,  and  so 
directed  the  jury,  that  the  agreement  of  the  defendant  to  take  the 
property  at  the  price  stated  in  the  agreement,  if  the  plaintiff  would 
put  it  in  the  state  it  was  in  at  the  date  of  the  contract,  was  an  ac- 
knowledgment by  the  defendant  that  the  contract  was  still  subsist- 
ing, and  the  plaintiff'  is  entitled  to  a  verdict  for  the  purchase  money. 
To  which  direction  of  the  Court  to  the  jury  the  defendant  excepted. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Ar- 
cher, Dorset,  Chambers,  and  Spence,  JJ. 

Jervis  Spencer^  for  the  ai)pellant,  cited — Sv^gen^s  Vendors^  180  ;  1 
Chitty^s  Pleadings,  284;  Harris^  JEntries,  Chitty,  dkc;  Hoiham  vs.  EcLst 
India  Co.  1  T.  R.  367 ;  Worley  vs.  Wood  and  al.  6  EasVs  Rep.  342 ; 
Sudgen^s  Vendors,  2d  American,  5th  London  edition,  164 ;  1  Fan- 
blanque^s  Equity,  29,  30  {3d  Edit.)',  Sugdm^s  Vendors,  176,  180;  Chitty 
on  Contracts,  274,  275;  OiUs  vs.  Edwards,  1  D.  &  E.  181. 

W.  Price,  for  the  appellee,  cited — Bull  vs.  Steward,  1  Will.  255 ;  ^ 
Bl.  Com.  394;  1  Sel.  P.  499,  500. 

J.  Spencer,  in  reply. 

Dorset,  J.,  delivered  the  opinion  of  the  Court.  The  defendant  in 
this  case  pleaded  three  several  pleas.  The  fii*st  of  which  tendered 
the  issue  which  was  tried  by  the  jury.  The  two  latter  concluded 
with  a  verification,  and  the  benefit  thereof  was  waived  by  him,  he 
ji.fi*y  having  gone  to  trial  without  *  requiring  any  replication  there* 
"*^  •  to,  or  causing  any  issue  to  be  joined  thereon.  The  jury  Lav- 
ing rendered  a  verdict  for  the  plaintiff,  the  defendant  moved  in  arrest 


RA.GAN  V8.  GAITHER.— 11  G.  &  J.  327 

of  judgment,  on  account  of  certain  alleged  defects  in  the  plaintiff's 
declaration,  to  none  of  which  does  it  api)ear  to  be  obnoxious. 

The  first  reason  assigned  for  arresting  the  judgment  is,  that  the 
plaintiff  below  has  not  shown  a  sufficient  ground  of  action  in  his 
declaration.  We  think  the  declaration  does  set  out  a  cause  of 
action,  sufficient  after  verdict  to  warrant  the  rendering  of  a  judg- 
ment thereon.  It  states  according  to  both  its  tenor  and  effect,  the 
agreement  between  the  parties.  It  alleges  that  the  plaintiff  had 
at  all  times  been  ready  and  willing  to  execute  and  deliver  a  good 
and  snfQcieut  deed  for  the  propert}' sold,  according  to  the  agreement ; 
and  that  the  plaintiff  did  execute  such  a  deed,  and  offer  to  deliver 
it  to  the  defendant  below,  and  to  clear  the  property  of  all  encum- 
brances, if  the  defendant  would  pay  to  the  plaintiff  the  purchase 
money  stipulated  in  the  agreement ;  and  that  the  defendant  wholly 
refused  so  to  do.  It  is  true  that  the  plaintiff  does  not  in  express 
terms  make  the  usual  allegation  of  his  seizin  in  fee  of  the  property 
sold,  but  he  charges  what  after  verdict,  even  if  not  before,  is  a 
safficient  averment  of  seizin.  He  states  that  he  was  at  all  times 
ready  to  execute,  and  that  he  did  execute  and  offer  to  deliver 
a  good  and  sufficient  deed  for  said  property  before  the  present 
action  was  instituted.  To  sustain  this  averment  before  the  jury,  the 
plaintiff  must  have  proved  that  he  was  seized  in  fee  of  the  property, 
or  it  was  impossible  that  he  could  have  been  ready  to  execute  a  good 
and  sufficient  deed  for  its  conveyance.  On  a  motion  in  arrest  of 
judgment,  the  verdict  will  be  supported  by  every  fair  legal  intend- 
menC,  and  the  Court  will  assume  that  every  thing  was  proved,  of 
which  it  is  necessary  for  the  plaintiff  to  have  offered  proof  to  establish 
the  truth  of  the  allegations  contained  in  his  declaration. 

The  other  reasons  assigned  in  arrest  of  judgment  are,  that  the 
the  plaintiff  '<  has  not  averred  a  performance  of  the  contract  on  his 
part,  nor  has  he  averred  a  positive  offer  to  perform,  which  the  defend- 
ant refused,  hindered,  or  discharged  him  •  from  doing."  That 
"  it  is  not  stated  that  defendant  refused  to  accept  a  deed,"  or  *^^ 
<<  that  he  would  not  have  accepted  a  deed  if  one  had  been  tendered; 
nor  is  it  averred  that  plaintiff  had  paid  off  incumbrances,  or  that  he 
offered  to  pay  them  off,  and  defendant  hindered  or  discharged  him 
from  his  obligation  to  do  so,  nor  is  there  any  other  sufficient  excuse 
averred  in  the  non-performance  of  the  conditions  and  stipulations  on 
the  part  of  the  plaintiff*  to  be  performed." 

There  is  nothing  in  any  of  these  reasons  which  would  have  author- 
ized the  Oourt  to  arrest  the  judgment.  There  is  nothing  in  the  con- 
tract of  the  parties  requiring  the  plaintiff  to  make  an  averment  of 
performance,  or  a  positive  or  unconditional  offer  of  performance  on 
his  part.  By  the  terms  of  the  agreement  the  payment  of  the  pur- 
chase money,  and  conveyance  of  the  property,  were  to  be  acts  of  con- 
current performance.  The  seven  hundred  dollars  were  to  be  paid  on 
a  ^ood  and  sufficient  deed  being  given.    The  declaration  alleges  an 
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offer  by  the  plaintiff  to  the  defendant  of  a  good  and  sufficient  deed 
of  conveyance,  clear  of  all  incumbrances,  on  condition  of  the  purchase 
money  being  paid  by  the  latter  to  the  former;  and  that  the  defend- 
ant refused  to  accept  the  order.  The  pavement  required  by  the  con- 
tract having  been  completed,  and  the  aforesaid  offer  and  refusal 
having  been  also  distinctly  stated  in  the  declaration,  no  further 
performance,  or  offer  of  performance  need  be  alleged,  to  enable  the 
plaintiff  to  prosecute  the  present  action,  or  to  sustain  the  verdict 
which  has  been  rendered  by  the  jury.  The  County  Court  therefore 
correctly  overruled  the  motion  in  arrest  of  judgment. 

The  opinion  of  the  Court  as  set  forth  in  the  first  bill  of  exceptions, 
it  is  alleged,  is  erroneous,  because  it  refused  to  instruct  the  jury,  that 
if  they  found  the  title  in  the  property  had  not  been  conveyed,  nor 
possession  thereof  delivered  to  the  defendant  below,  but  that  both 
title  and  possession  remained  in  the  appellee,  as  at  the  date  of  the 
contract,  that  the  plaintiff  below  was  only  entitled  to  recover  the 
depreciation  of  the  value  of'the  property  sold;  and  that  a  recovery  of 
the  whole  purchase  money  could  only  be  effected  by  a  bill  in  equity  for 

^  a  *  specific  performance  of  the  contract — and  as  an  authority 
*^^  to  that  effect,  Sugden  on  Vendorsj  104,  was  referred  to.  But 
the  reference  does  not  sustain  the  principle  which  it  was  offered  to 
establish.  It  states  that  ^Mf  either  vendor  pr  vendee,  refused  to  per- 
form the  contract,  the  other  may  bring  an  action  for  breach  of  con- 
tract, or  file  a  bill  for  a  specific  performance;  although  it  appears  to 
have  been  formerly  thought,  that  as  the  vendor  only  wants  the  pur- 
chase money,  his  remedy  was  at  law."  Thus  clearly  intimating,  that 
in  an  action  at  law,  where  the  vendee  refuses  to  perform  the  contract 
a  recovery  could  be  had  against  him  for  the  whole  of  the  purchase 
money. 

The  opinion  of  the  County  Court  however  is  erroneous  upon  a  dif- 
ferent ground.  Instead  of  submitting  the  verity  of  the  facts  to  the 
finding  of  the  jury,  it  assumed  their  truth,  and  peremptorily  in- 
structed the  jury,  '^  that  upon  the  aforegoing  statement  of  facts,  the 
plaintiff  is  entitled  to  recover  the  whole  amount  of  the  purchase 
money."  We  cannot  upon  the  first  bill  of  exceptions  affirm  the 
judgment  of  the  County  Court  upon  another  ground.  The  two  deeds 
which  show  the  appellee's  offer  of  performance  of  his  part  of  the  con- 
tract, are  left  out  of  the  bill  of  exceptions,  and  this  Court  are  conse- 
quently incomi>etent  to  say,  that  the  Court  l>elow  was  warranted  in 
giving  such  an  instruction,  had  it  even  left  to  the  finding  of  the  jury 
the  truth  of  the  statement  of  facts  upon  which  their  opinion  was 
based. 

But  the  opinion  of  the  County  Court  is  erroneous  on  a  yet  more 
important  ground.  According  to  the  testimony  in  the  cause,  it  not 
only  did  not  appear,  that  the  appellee  was  seized  in  fee,  clear  of  in. 
cumbrances,  of  the  land  for  the  purchase  money  whereof  the  suit 
was  instituted ;  but  the  fact  was,  that  the  fee  simple  estate  was  in  a 
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third  person ;  the  appellee  holding  nothing  bat  an  equitable  interest 
subject  to  an  incambrance.    In  such  a  case  he  could  not  only  not  re- 
cover damages  on  account  of  the  depreciation  of  the  property  sold, 
but  he  could  recover  nothing,  not  possessing  such  a  title  as  he  had 
stipulated  to  convey  on  receipt  of  the  purchase  money.    To  maintain 
the  present  action  the  appellee  must  at  least  prove  at  the  trial  that 
he  •  is  seized  of  such  an  estate,  as  by  his  contract  he  stipu-  j^q^ 
lated  to  convey.    2  Phil.  Evid,  63 ;  Thompson  vs.  Miles,  1  Esp,  ^^^ 
N.  P.  Ca.  184. 
The  second  bill  of  exceptions  has  been  abandoned. 
We  think  the  Court  below  was  right  in  refusing  the  defendant's 
prayer  in  the  third  bill  of  exceptions,  for  an  instruction  to  the  jury, 
that  if  they  believe  from  the  testimony  the  plaintiff  had  neglected 
to  perform  his  contract  for  an  unreasonable  time,  the  defendant  had 
a  right  to  rescind  his  contract,  and  if  they  believe  the  defendant  had 
rescinded  the  contract,  or  the  plaintiff  on  the  request  of  the  defend- 
ant refused  to  perform  his  contract,  the  offer  of  the  deed  could  not 
revive  it,  and  they  must  find  for  the  defendant.    It  called  upon  the 
Court  to  submit  to  the  jury  the  finding  of  a  matter  of  law,  which  it 
was  the  province  of  the  Court,  and  not  the  jury,  to  decide  what 
length  of  time  in  neglecting  to  perform  a  contract  is  unreasonable, 
and  would  authorize  its  rescission  aft  the  will  of  the  party  complain- 
ing of  such  neglect,  is  a  matter  of  law  to  be  determined  by  the  Court 
and  not  by  the  jury.    The  County  Court  therefore  correctly  refused 
to  submit  the  determination  of  that  question  of  the  jury.     But  it 
committed  the  same  errors  in  its  opinion  given  to  the  jury  in  this 
bill  of  exception,  which  we  have  imputed  to  its  opinion  in  the  first 
bill  of  exceptions. 

Dissenting  from  the  opinions  given  by  the  County  Court  in  the 
first  and  third  bill  of  exceptions. 

Judgment  reversed,  and  procedendo  awarded. 


Samuel  Lucas  et  al.  vs.  The  Attobney-Genebal  at  the  rela- 
tion of  Michael  McBlair  and  George  Cooke,  the  State's 
Commissioners  of  Lotteries. — December,  1841. 

Oommissioners  appointed  by  Act  of  Assembly  with  authority  to  raise  a  cer-t 
tain  sum  of  money  by  the  sale  of  schemes  and  tickets  in  a  lottery  having 
exhausted  their  privilege  in  construction  of  law  by  the  schemes  and 
tickets  *  offered  for  sale,  yet  alleging  they  had  not  in  fact  raised  M^-m 
the  required  sum,  proposed  to  offer  new  schemes,  and  proceed  as  ^"■■• 
before  with  a  view  to  realize  the  sum  authorized  to  be  raised,  may  be 
restrained  by  injunction,  upon  the  relation  and  information  of  the 
lottery  commissioners  uniting  in  a  bill  with  the  Attorney-General  in 
behalf  of  the  State,  showing  the  exhaustion  of  the  powers  under  the 
g^rant. 


330     LCTCAS  ET  AL.  vs.  LOTTERY  COlVL'EtS- ^^  O.  &  J. 

By  the  Act  of  1838,  chap.  323,  commissioners     ^v^ex-e     «Lppointed   with   full 


power,  by  a  scheme  or  schemes  of  lottory  ,   cknd    ti\xe  sales  thereof,  or  of 
the  tickets  therein,  and  without  being    8ul>3eot;    txy   any  taj;.> Vi  T»sft  ^Xift 
sum  of  one  hundred  and  fifty  thousand  ciolls^x-s,   ^ree  au<JL  ^<K«x^'W^^^'^^^ 
and  above  all  expenses  and  charges,  arxd     i:Eitor-ost  what-^eici^ver'    ^/^^^ 
Act  of  1839,  ch.  52,  it  was  enacted,   tli^c^t;     t,\x&     privil©^^  of  drswiag  s 
scheme  or  schemes  of  lotteries  conferred     cts  SLl>o^e    shoa^^  ^^'^^  ^  1^? 
as  by  the  drawing  of  the  said  schemes    tilxo     ne^t;  sum  ot:  f%'^blaif^ 
have  been  raised.    By  the  second  sectioia   o:C    t;lxe   J^ct  of  ^^  /ottecifta..^ 
or  schemes  ''shall   be  approved  by  tlie     ^<^»xi.mijB8ioiier»  '     ^^'^^^^^s^Nj^ 
any  one  of  them,  before  the  same  or  ax^^t  tiiclciete  sbaSi"^   ^^«\S55R>^ct  ot 
authorized  to  be  sold,  and  the  commissi otiex-s    aDT>oVTAj&^L     vv^  ol  iVv^vi 


authorized  to  be  sold,  and  the  commissi  one  x-s    a.r^T^\Yx\c>^^L    .l«^^  ^^^  ^^*« 
1838,  were  required  to  give  bond   for     tli^o     f aitlf^l    ^«L^^^^ 
duties.-  Hrfd,  that  inmakmg  this  gra^t..    ^y^^    xTj^L^^  ^0f^W^^^^^ 
all  the  tickets  in  the  schemes  which  t\i^  s^id    oomT^/fi^         5#  %cI^t5!.Vvm: 
would  propose,  and  put  into  market,  ^^^X^T^T^IT^T"^^    ^  S3 
of  any  such  scheme,  and  that  as  they    1^3.^  ^r.^      J^^^A     -  ^^ 
various  schemes  which  purported  to  rr^x^^^i^^"^^^  -  ^^^    I  j^  they  were 
authorizedtoraise,  the  grant  was  exlia-xxstod.         ^®^  sum  t^^^ 
The  Act  of  1817,  ch.  154,  sec.  1,  provides,  tilxctt    in       n  ^^^^  lotteries 

have  been  heretofore  authorized,  una^^i-  A?vtiicH  <^ases    ^«*^1>^^  ^  rai/ie a 

particular  sum  of  money,  by  one  or    iiior«    ir^*-^^^-^®*"  ^®   ^i^^     mAnMBTB 

^yhavedrawna  lottery  or  lotteries.  tlTei^K"^^'  *^°^    ^^^      S 
to  raise  the  sum  authorized  to  be  raised     t;K«^-  ^™®^  ^^    wliio^   purported 
and  authority  given  to  raise  money  tUerelvJ  *^         such  cas^^  ^he  ffom 
considered  as  completed,  and  the   pov^rer    t^'^  *^^    the  sat^^     y>J««^ 
lotteries  under  the  same  authority,  y^^  a.xid   i^K  ^^^   ^"^  otJie^.    IfdieiJ or 
at  an  end.     Held,  that  this  enactnaent,  tiVioi      K  •  ®^"^®  ^®   iiorebjp.  y^^^d 
yet  such  must  be  its  judicial  constr^iotioi^  •  ^     i^   terms  not  cie,^^^^ 
of  controlling  influence  in  the  a8oerta.iri^'  ^?      ^*  must   l>e   ^e^^^^^ 
all  subsequent  Acts  upon  such  subieots       tk  ^     ^^  ***^  leg^wlat/^  ^jjj  in 
to  raise  revenue  for  the  State,  but  jxlao"  t^i^  t"^^  ^^  oot  o/^A i^jtended 

in  respect  to  all  lotteries  to  be  dra\^xx  in  frvT^^^  ^^^^  ^^d  r^u/ationa 

schemes  by  the  lottery  commissioners.  State,  and  the  appi^^l  of  all 

The  Act  of  1828,  ch.  129,  sec.  3,  Presori^b^g 

commissioners  in  all  future  tifn^ ,  ^^  J^  }^^^®  of  conduct  for  the  'pottery 
and  object,  embracing  future  as  ^^^\^  ^^      ^^  ^*®  t^rm^  as  in  its  nature 
As  a  general  proposition  it  is  true,  tHa.t  a.11      ^-^tecedent  lottery  grants. 

the  Act  of  1828,  whether  under    ^ciJ^*^^   schemes  of  lotteries  dra^i^n  after 
be  submitted  to  the  commisaiotxers     ^^®^t  or  subsequent  s^       «nast 
determination,  whether  they  are  a.\itH      ^.^^^®^^®s  ^^^  t^^ir  app^^^^^i    and 
The  face  of  the  scheme  furnishes     tiK       ^^*^®^  ^J  law. 

v^hether  the  grant  is  exhauster!  ^r  ^^^^'^^^  ^^t  to  those  commissionenB. 
*  The  Legislature  never  oontjer^ 
404  the  sale  of  a  small  Portiot^^^^^^ed  the  dawing  of  lotterisB  upon 

The  terms  and  expressions  ''to    ra.ia  ^^®ir  tickets. 

schemes  to  raise  a  sum'^  by    lott^^^    sum,"   'to  propose  a  schema  or 
have  the  same  meanmg  and  efteot        '  ^®  ^^^  »°  **^®  ^^^«  ^^  this  Stote, 
The  Court  will  not  by  implication  ^^ 

nor  establish  such  a  rule  of  iiite^^^^^oh  a  construction  to  a  lotterTim.nt 
important  branch  of  the  State -aJJ^^^^^^^n*  as  must  oblige  it  to  repfl?^' 
In  lottery  grants,  except  those  fi^.^.  ^Ual  revenue. 

benefit  of  the  State,  under  p^^'J^J?  ^y  the  lottery  commissioners  for  the 

*^^   legislative  provisions  applicable  to 
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them  only,  every  scheme  is  construed  to  raise  the  sum  it  purports  to 
raise. 
Whether  one  Act  of  Assembly  repeals  another  by  implication,  is  a  question 
of  intention  to  be  deduced  from  a  just  construction  of  the  Act  relied 
upon  as  repealing  a  prior  Act.  To  have  the  capacity  of  operating  a 
repeal,  it  must  be  repugnant  to  the  former  law,  or  it  will  be  the  duty  of 
the  Court  so  to  construe  them  that  they  may  stand  together. 

Per  Archer,  J. 

It  is  important  to  enquire  into  the  nature  and  object  of  an  Act  relied  upon 
as  repealing  a  prior  Act,  for  ics  construction  may  materially  depend 
upon  its  character.    Per  Archer,  J. 

A  different  rule  of  interpretation  is  applied  in  the  construction  of  grants  by 
the  public  of  a  private  nature,  and  grants  by  the  public  for  the  public 
benefit.  In  the  former,  should  any  ambiguity  arise,  the  construction  is 
to  be  in  favor  of  the  State;  in  the  latter  a  different  rule  should  be 
applied.  The  rules  of  interpretation  in  each  case,  though  variant,  are 
founded  on  the  same  principle;  which  is  the  public  interest  and  benefit. 
Per  Archer,  J. 

An  Act  which  authorized  the  erection  of  a  State  Armory  with  apartments 
for  military  drill,  to  be  under  the  control  of  the  State — and  structures 
and  contrivances  for  alarm  bells,  and  signals  for  fire,  in  a  populous  city 
of  the  State,  with  authority  to  build  a  market  bouse  and  town  hall,  is 
a  grant  of  a  public  character,  and  should  be  liberally  construed  to  effect- 
uate the  designs  intended  to  be  accomplished  by  it.     Per  Archer,  J. 

The  Acts  of  the  Stater  prior  to  1828,  ch.  129,  required  persons  vending  lot- 
tery tickets  to  be  licensed,  and  imposed  penalties  upon  those  violating 
the  laws  in  relation  to  lotteries.  The  Act  of  1888,  ch.  828,  appointed 
commissioners  by  name,  and  authorized  them  to  sell  schemes  and  tickets 
of  lotteries,  exempting  them  from  any  tax  whatever.  The  vendors  of 
tickets  under  the  authority  of  the  commissioners,  are  not  obliged  to  take 
out  a  license,  nor  subject  to  a  penalty  for  a  sale  without  a  license.  Per 
Archer,  J. 

Where  the  City  of  Baltimore  acquired  an  interest  in  a  public  grant,  surren- 
dering, according  to  the  provisions  for  public  purposes,  important  rights 
of  property,  an  attempt  to  tax  the  privileges  secured  by  such  grant, 
would  be  a  violation  of  contract.    Per  Archer,  J. 

A  license  required  to  be  obtained  by  the  payment  of  money  is  a  tax.  Per 
Archer,  J. 

The  lottery  system,  with  a  tax  on  dealers,  are  revenue  laws.     Per  Archer,  J. 

In  any  grant  of  power  or  authority,  all  that  is  necessary  to  the  enjoyment  of 
*  the  grant,  and  to  perfect  its  objects,  are  necessarily  and  im-  ^  aq 
pliedly  granted  likewise;  and  so  when  an  agent  is  necessary  to  *«^*' 
carry  on  the  power,  the  right  to  appoint  will  be  implied.    Per  Archer,  J. 

Appeal  from  Chancery,  under  the  Act  of  1835,  ch.  346.  The  bill 
in  this  cause  \^as  filed  on  the  7th  July,  1841,  and  on  behalf  of  the 
State  of  Maryland,  Josiah  Bayly,  Esq.,  Attorney-General  of  the  said 
State,  at  the  suggestion  of  Michael  McBlair  and  George  Cooke,  the 
State's  Commissioners  of  Lotteries,  that  by  an  Act  of  Assembly, 
passed  at  December  Session,  1838,  entitled  an  Act  in  aid  of  the  con- 
struction of  a  State  Armory  and  Town  Hall,  in  the  City  of  Baltimore, 
and  the  rebuilding  and  improvement  of  the  Hanover  Market  House 
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iD  said  city,  and  by  two  snpplements  fcbei-eto  passed  at  December 
Session,  1839,  Samuel  Lucas,  William  G-\wiiiu,  George  (5-.  Belt,  Cliaries 
F.  Mayer,  Cliarles  G.  Ridgley  and  Oli-srei-  Holmes,  (the  last  Darned 
appointed  by  tlie  Mayor  of  Baltiinoro  <Dity  by  virtue  of  said  Acts,  in 
the  place  of  Solomon  Hillen,  Jr.  orig:inii,l|y  named  ill  the  Act  of  1838,) 
were  appointed  coniiiiiasioneni  wibli  i^o-v^eir  and  authority  by  a  scbeme 
or  schemes  ot  lottery,  and  the  sales  thereof",  or  of  the  tickets  therein, 
to  raise  the  sum  of  8225,000,  free  ancl  olenr  of  all  expenses,  and  that 
the  schemes  of  lotteries  which  ba-^e  been  submitted  for  apptoial 
under  said  Acts,  to  the  State  Lottery  Ooinniissioners,  and  been  by 
them  approved,  amount  in  all  to  ele^^^^  million  nine  liondreil  and 
eighty-three  thousand  one  hundred  sum  ,orty-8li  dollars,  all  "hich 
said  schemes  have  been  drawn  t>3-  the  said  Commissioners  of  the 
State  Armory  and  Town  Hall  Lottery  grant,  or  bv  their  agents  or 
assignees,  and  that  in  addition  thereto  the  said  'oommiasloneis of 
the  State  Armory  and  Town  Hall  I^ottery  erant  have  drawn  live 
other  schemesof  lottenes  under  sai  .1  gr  ,in  t,  (none  of  which  have  been 
approved  by  the  State  Lottery  Comnj  issiouers,  and  one  of  which  has 
never  been  submitted  lor  approval,)  a,axountnlg  to  one  million  four 
hundretlandflfty^hreetheneand  two  hundred  a^d  twelve  dollais, 
making  in  all  thirteen  miliioD  lour  hunjirea  and  thivtT-six  thousand 
th™.  hundred  and  ally-eight  doUa.rs.^T/.^te  'amount  of  the 
schemes  which  have  already  been  drawn  5  vj.  „irt  AetoflSSS, 
.  and  the  -PP'^ent.  tUereto"°p°,f  J/^nTrmi^^.tS 
494  to  your  honor,  the  said  Attornej-Geoera'  "»'*"""' '° 
each  of  the  schemes  above  men  tione.rt=.j,„  the  sum  which 
wouldberal^dbythesaleoltUe  «^«^.^«-«""ed'o  he  s^^^^^^^^ 

and  that  each  and  every  ticket  iBsu_rt  -  /  .  .-  .i  1  srlemes,  con- 
tained upon  its  face  a  stipnlatio,. ,  thSt  „.  h  M°  "bid  m5  to  a 
deduction  ot  flileen  per  cent,  from  ' '"'  '""^"^  °,  lonld  dm'- 
Further  informing  sheweth  to  y^^  such  prize  =«.,"  "f'^yGen- 
eral,  that  afteen  pereentum  on  tu"  ,  ''"°<"'  "■">  »»,"'  ^JSrawn 
as  aforesaid,  produces  a  sum  or  ^S.,  °""  °'' ""  *"" '^Sth.  .nn. 
antbori.edtoberaisedbjth6  A«t  ^' '""'»'  '"■■  """^flSs  »to"il'l. 
and  its  supplements,  even  after  t^*  °'  Assenubly  <","^"'  ^  el- 
peo«.s,  charges  and  interest,  an,,  "  ";°'>«  '""ple  •'"'°»-','°"  bj  H" 
Mid  Act,  granted,  have,  by  the  ir  '  "■"  '""ery  P""'!*"!,:^  [.1- 
alled,  exhausted  and  ertiiiguls,^  '»r»«',ng,  „f  said  m"'""'  „,|,  1« 
yonr  honor,  the  said  Attorney-c,  "-  Further  iuj-orniiug  »""  ,  „„ 
Belt,  Mayer,  Bldgely  and  Uoh^"*''''!.  tbnl  the  said  l''^'^''^'' a,. 
City  of  Baltiuioie,  two  schem,.^  "=■  Propose  and  o*"  i  aik  ilaj  »' 
July,  1841,  and  one  on  the  loti,   rt  'otterles,  oue    °"  „tinl!l« 

be  authorized  by  the  above  inoJt"^'  "''  ■'"'>''  ^^'-'  "  ,  '"f  IS38,  Mil 
the  supplements  thereto,  as  n  i»,^'°''»'i  Aet  of  ABBem  W  oi  |.jj,j 
and  circulated  by  said  Commit' ,''<-s  by  certain  !■»"  '.jdT""' 
Hall  Lottery,  copies  of  wliicu  ai"""™  of  the  State  ArmwJ  »  .^^_ 
mation,  marked  Exhibits  1  an^  o  ''*''e»ith  Hied  i«  P*"  °'  ,  nave 
^>  and  which  said  iwo  sen' 
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never  been  sabmitted  for  approval  to,  or  approved  by  the  State  Com- 
missioners of  lotteries.  Farther  informing  sheweth  to  joar  honor, 
the  said  Attorney-General,  that  Michael  McBiair  and  George  Cooke, 
Esquires,  the  State  Commissioners  of  lotteries  for  the  present  time 
being,  believe  that  the  two  schemes  of  lotteries  proposed  and  offered 
to  be  drawn  as  aforesaid,  are  unauthorized  by  the  laws  of  this  State. 
All  which  actings  and  doings  are  contrary  to  equity  and  good  con- 
science, and  tend  to  the  injury  of  the  State  of  Maryland.  In  tender 
consideration  whereof,  and  forasmuch  as  the  appropriate  remedy  in 
the  premises  is  in  equity,  to  the  end  therefore  that  the  said  Samuel 
*  Lucas,  William  Gwynn,  George  G.  Belt,  Charles  F.  Mayer,  -^. 
Charles  G.  Ridgely  and  Oliver  Holmes,  may  full,  true  and  ^"^ 
perfect  answers  make,  upon  their  several  and  respective  corporal 
oaths  to  all  and  singular  the  premises,  and  that  as  fully  as  if  they 
were  thereto  particularly  interrogated,  and  especially  that  they  may 
state,  &c.,  and  may  be  perpetually  enjoined  and  restrained  from  pro- 
posing or  offering  to  draw,  or  drawing  or  disposing  of  any  scheme  or 
schemes  of  lotteries  under  or  by  virtue  of  the  Acts  of  Assembly 
aforesaid,  and  that  your  informant  may  have  all  such  other  and  fur- 
ther relief  in  the  premises,  as  the  case  herein  set  forth  may  require. 

The  said  Attorney-General  prays,  that  the  Court  here  will  grant  as 
well  the  State's  writ  of  injunction  (pursuant  to  the  directions  of  the 
21st  section  of  an  Act  of  Assembly  passed  at  Defember  Session, 
1828,  chap.  127,  entitled  <<  a  supplement  to  an  Act  entitled  an  Act  to 
amend  the  letter}"  system")  to  the  said  Samuel  Lucas,  William 
Gwynn,  George  G.  Belt,  Charles  F.  Mayer,  Charles  G.  Ridgely  and 
Oliver  Holmes,  to  be  directed,  strictly  commanding  and  enjoining 
them,  their  servants  and  agents,  from  proceeding  in  the  drawing  of 
the  two  lotteries,  or  either  of  them,  by  them  offered  and  proposed  to 
be  drawn,  on  the  8th  of  July,  1841,  and  the  tenth  day  of  July,  1841, 
and  from  selling  or  drawing  any  scheme  or  schemes  of  any  lottery  or 
lotteries  under  and  by  virtue  of  said  Act  of  Assembly,  passed  at 
December  Session,  1838,  and  the  supplements  thereto,  until  their 
right  so  to  do  can  be  determined,  and  also  the  State's  writs  of 
subpcena  to  the  said  Samuel  Lucas,  &c.,  then  and  there  to  answer 
the  premises,  and  to  stand  to,  perform  and  abide  by  such  order, 
direction  and  decree  therein,  as  to  your  honor  may  seem  meet,  &c. 

This  bill  was  sworn  to  by  George  Cooke,  one  of  the  State  Commis- 
sioners of  Lotteries. 

Exhibits  No.  1  and  2  were  filed  with  the  said  bill.  The  Chan- 
cellor [Bland,]  ordered  an  injunction  as  prayed  on  the  7th  July,  1841. 

The  joint  and  several  answers  of  Samuel  Lucas,  William  Gwynn, 
George  G.  Belt,  Charles  F.  Mayer,  Charles  G.  Ridgely  •and  ^^^ 
Oliver  Holmes,  all  of  the  City  of  Baltimore,  to  the  bill  of  *®® 
complaint  of  information  of  Josiah  Baily  as  Attorney-General  of 
Maryland,  on  behalf  of  the  State  of  Maryland,  exhibited  in  this 
Court. 
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The  respondents,  reserving  to  themselves  every  exception  to,  &c., 
nevertheless  for  answer  thereto  say,  that  they  admit  they  are  Com- 
missioners of  the  State  Armory  and  Town  Hall  Lotteries,  appointed 
by  the  Act  of  Maryland  of  1838,  chap.  323,  and  the  supplementary 
Acts  of  1839,  chapters  52  and  93,  or  under  the  authority  of  said  laws, 
and  are  duly  qualified  to  act  as  such,  and  they  refer  to  said  Acts  and 
pray  that  the  same  may  be  taken  and  considered  as  a  part  of  this 
answer,  as  fully  as  if  they  were  here  at  large  set  forth.  Your  re- 
spondents further  admit,  that  the  schemes  of  lotteries  submitted  by 
them  to  the  State  Lottery  Commissioners  for  approval  under  the 
provisions  of  the  said  original  Act  of  1838,  chap.  323,  amounted  in 
the  whole  to  the  gross  sum  of  about  thirteen  millions  four  hundred 
and  thirty-six  thousand  three  hundred  and  fifty-eight  dollars,  and 
that  said  schemes  have  been  drawn  either  directly  by  respondents 
under  said  laws,  or  by  a  certain  firm  of  the  Messrs.  Gregory  and 
Company  of  New  Jersey,  to  whom  your  respondents,  under  the 
power  of  the  sale  vested  in  them  by  such  laws,  disposed  of  twelve  of 
such  schemes.  Your  respondents  also  admit,  that  since  the  first 
drawing  of  the  schemes  so  approved  by  the  State  Lottery  Commis- 
sioners, as  aforesaid,  and  for  reasons  hereafter  to  be  stated,  they 
have  drawn  again  five  schemes,  but  not,  as  stated  in  the  information, 
schemes  which  had  never  been  approved  by  the  State  Commissioners, 
or  presented  to  them  for  their  approval,  but  on  the  contrary,  were 
five  of  the  schemes  approved,  as  stated  by  the  information  by  said 
commissioners,  the  said  five  drawings  being  only  re-drawings  of  the 
same.  Your  respondents  further  admit,  that  when  said  information 
was  filed,  it  was  their  piir|K)se  to  draw  on  the  8th  of  this  present 
month  of  July,  and  on  the  10th  of  the  same  month,  two  other 
schemes  under  said  Town  Hall  grant,  but  they  deny  that  such 
schemes  were  never  presented  to,  or  approved  by  said  State  Commis- 
sioners,  and  on  the  contrary  aver,  that,  like  the  five  just  •  above 
497  referred  to,  the  said  two  schemes  were  another  portion  of  the 
schemes  approved  by  these  officers.  Your  respondents  further 
answering  admit,  that  the  prizes  in  each  of  the  schemes  so  drawn  as 
aforesaid,  are  equal  to  the  whole  amount  of  the  sales  of  all  the 
tickets  in  such  schemes,  and  if  the  whole  are  so  sold  and  the  proceeds 
all  realized,  and  that  each  ticket  therein  so  offered  for  sale  under  such 
schemes,  was  made  upon  its  face  subject  to  a  deduction  of  fitteen  per 
centum  upon  such  prize  as  it  might  draw  in  such  scheme;  and  of 
course  they  admit,  that  fifteen  per  centum  upon  the  gross  amount  of 
the  schemes  aforesaid,  if  received,  would  amount  to  a  much  larger 
sum  than  two  hundred  and  twenty-five  thousand  dollars,  after  de- 
ducting every  expense  to  which  respondents  have,  as  commissioners 
aforesaid,  been  subjected,  for  it  would  amount  to  two  million  fifteen 
thousand  four  hundred  and  fifty-two  dollars  and  seventy  centB. 
($2,015,452.70.)  But  your  respondents  further  answering  say,  that 
so  far  from  having  sold  all  of  the  tickets  in  the  schemes  aforesaid, 
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and  received  the  proceeds  thereof,  and  raised  the  said  sum  of 
92,015,452.70,  as  they  would  have  done  upon  that  contingency, 
twelve  of  the  said  schemes,  amounting  in  the  gross  to  five  million 
one  hundred  and  eighty-two  thousand  one  hundred  and  twenty-five 
dollars  and  fifty-five  cents.  ($5,182,125.55,)  thus  sold  as  hereinbefore 
stated,  to  the  house  of  Messrs.  Gregory  &  Company,  and  received 
from  that  house  in  full  therefor  but  the  sum  of  ten  thousand  seven 
hundred  and  seventy-five  dollars  and  forty-seven  cents,  as  they  be- 
lieve was  known  to  said  State  Commissioners  named  in  the  informa- 
tion, Messrs.  McBlair  &  Cooke.  And  your  respondents  further 
answering  say,  that  the  said  purchasers  of  such  lotteries,  so  far 
from  having  sold  all  the  tickets  in  the  same,  and  realizing  as  in  that 
event  they  would  have  done,  fifteen  per  centum  upon  the  same,  less 
the  said  amount  paid  by  them  to  respondents,  actually  made  upon 
said  schemes  but  about  two  thousand  dollars,  as  appears  by  a  letter 
from  that  house  to  one  of  the  respondents,  and  prayed  to  be  taken  as 
a  part  of  this  answer, — your  respondents  being  willing  and  offering 
to  produce  the  original  when  required  by  your  honor.  Your  ^^q 
*  respondents  further  answering  say,  as  is  indeed  already  ^^^ 
shewn,  that  notwithstanding  the  amount  of  said  schemes  was  as 
aforesaid  well  known  to  said  Commissioners  of  State  Lotteries,  as  so 
sold  to  Gregory  &  Company,  and  that  fifteen  per  centum  thereon 
would  exceed  by  a  larger  amount  the  sum  authorized  to  be  raised  by 
your  respondents  under  the  said  Act  of  1838,  and  its  supplements, 
the  State  Commissioners  proceeded  until  lately,  to  approve  the 
further  schemes  under  said  grants,  and  never  intimated  the  ground 
now  assumed  by  them,  as  stated  in  the  information,  or  that  the  said 
grant  was  exhausted,  nor  even  applied  to  the  respondents  to  ascer- 
tain what  their  expenses  ha\'e  been,  but  on  the  contrary,  went 
on  to  approve  such  schemes  without  questioning  the  right  of  re- 
spondents to  draw  further  schemes  under  said  grant;  and  the 
respondents  further  answering  deny,  that  the  lottery  privileges 
granted  to  them  as  aforesaid,  have  been  fulfilled  and  exhausted  by 
the  drawing  of  the  schemes  aforesaid,  by  the  drawing  whereof  they 
are  charged  by  said  bill  to  have  fulfilled  and  exhausted  said  privi- 
leges. And  these  respondents  deny,  that  they  have  raised  by  their 
schemes  of  lotteries  and  sales  thereof,  and  by  sales  of  tickets  therein, 
more  than  the  sum  of  twenty  thousand  dollars,  free  and  clear  and 
over  and  above  all  expenses  and  charges  and  interest,  and  they  aver, 
that  the  whole  gross  sum  so  raised  does  not  exceed  said  sum  of 
twenty  thousand  dollars,  which  gross  sum,  after  deduction  for  all 
expenses  and  charges  and  interest  (which  expenses  have  been 
greatly  incurred  by  the  conduct  of  the  State  Lottery  Commissioners) 
will  not,  these  respondents  aver,  leave  a  larger  amount  than  twelve 
thousand  dollars. 

Further  answering  respondents  say  and  aver,  that  the  whole 
amount  of  the  sales  of  tickets  made  by  them  and  their  agents  in  the 
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said  tweuty-six  schemes  drawn  bv  th **,»,„  „  i    ar^     , 

two  hundred  aud  twenty-three  dolla^J^^^^'^es,  w;^»-'S  o"'y  Bfty  tliom 
about  the  sum  of  two  thousand  (ioIl„  ''Pon  whS.  -«:=  »»  they  realizefl 
and  espeuses  chai-Keable  against  ^^'  alter  th.  -^  _I>ayment  olp 
thousand  dollars,  a  particular  aecou  J?^  same,  w-  »»  »«'>  are  abont 
honor   if  the  same   shiiidd   be    de^i         ***"   '^hiclm.  «:-I:»ey  wdl  give 

.„„  spondenta  farther  •»n8weri»,„^*'  n eces^  ^»- ^'-y-  And  jmi; 
400  grant  was  made,  aa  aow  the^,^^5-'  '^at  ».  ^^  *^1'«  "'"e  the 
obtain   in   fact,  and  not  by  conatr^   l'^**^  '^''  'h^  X-rtgisiature  w; 

originally  contemplated,  one  huna^l**"  ^"*^  :^^B.*3*iion,  the  fnj] 
afterwards  by  the  supplementary  _A  ^^**  ^^d  fifti-^^y"  tbouaand  do 
twenty  five  tboneand  dollars,  for  tK*^  enlarged  tr-  '^=^  *^'"°  bandred 
pnblic  purpose  apparent  on  th«  J?  ^oooraplisWzrm.  «rM3  «nt  of  the  pi 
building  of  the  Hanover  Market  a  ^***  ***'  **»«  ^^s**^^°'  ''*elf,  thi 
connexion  with  the  same  the  con^*.^**'*®  "n  the  cs  :M  «^-y  ^foweaid,  an 
Hall  and  State  Armory,  the  latter  ^J?^**°*»  of  a  '■t:»  «=^  "  ''^'"^  "9  a  1 
under  the  control  of  the  State  of  i--^**'"**  *^**  t>^=^  ^'^  '"'■^dense 
interest  associated  with  the  sai^  -"^arylaQd ;  tErs  ^^-«"'^  "'^  Do  pfj, 
or  any  one  else,  but  on  the  contr       *****'  eitber  t^z**  _yonr  respomjg 

wan  the  benefit  of  the  State  au<j  t*K^'  *®  J"8t  Btj»,*^^^**'  *''*  Wle  ob 

And  your  respondents  conteurt  «"ty  aforesjfci^^- 

hy  this  information,  if  sanctlonert  *''**''  •■•*«  con^*5 «"■"'*'*"'  "owarj 
of  the  Legislature,  and  nevftt  **'*  att«rly  pr-o^»  **'**'^  *''*  Pnik 

since  at  the  time  said  grant  ^a^***^^d  have  been  *  "^  f^fi,  ^J"*** 
the  State  Commissionera  to  *v.  ^^'^^n  and  enlar-^'***^'^'  ^P*"^ 
known  to  the  Legislature   K»,  ^**    body    or  to    t«»^      f'h^'"^^'  ««" 

Auajmirre.ponde,>t  '  and  prajed  to  1» 


Bt»t6(l  in  „.id  letter,  J?*«  fttrth  fhaC  »'"^  ^^^i'""" 

!,„lT,',f  aIS*"^"  er4'«°  the  poreh«erBof«>r"'^    p„™„„    ., 
remained,  ™»ppe„LV  tha^'«'  ooniilidated  °°''«'^a    ,«^"°"  «»»» 

tiopol  ™cb  grants,  l'"^tttat?°*  »''™"''*»iant  raised '°prl»..,» 

motl,er^„rd.,„p       is  tn^  t.on,t|,„ttl.e»"»°  „   »Je.»MC<«»- 

u  .  *'»c*ti      ^  &»^  t'wiatett  pf  -  the  scheme**     Hmetwenty- 
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whole  to  five  million  six  hniidred  and  nlDety-eight  thousand  five 
hundred  and  eighty  dollars,  and  are  now  daily  approving  further 
schemes  therein,  and  otherwise  oflQcially  assisting  said  contractors  in 
the  drawing  of  the  same. 

Your  respondents  further  allege,  that  before  taking  the  ground 
now  relied  upon,  that  the  grant  of  1838,  and  its  supplements,  was 
exhausted,  not  by  the  respondents  having  in  fact  raised  the  sum  of 
two  hundred  and  twenty-five  thousand  dollars,  "free  and  dear,  and 
over  and  above  all  expenses  and  charges  and  interest  whatsoever,'^ 
but  that  it  was  constructively  done.  The  said  State  Commissioners 
insisted,  that  your  respondents,  although  they  were  expressly 
exempted  by  the  law  itself  from  any  tax  whatsoever,  in  the  selling 
of  tickets  in  the  schemes  they  might  draw,  were  not  authorized  to 
sell  by  agents  who  were  not  licensed  to  vend  lottery  tickets  under 
the  general  laws  of  the  State,  and  for  the  purpose  of  putting  an  end 
to  such  agencies,  without  which  the  grant  would  be  virtually  nuga- 
tory, they  set  on  foot  certain  proceedings,  which  after  came  into 
Baltimore  County  Court  against  certain  persons  for  selling,  as  agents  of 
respondents,  and  without  bein^:  licensed  as  aforesaid,  tickets  in  their 
said  lotteries.  Upon  a  full  hearing  of  said  proceedings,  said  Court 
decided  in  favor  of  the  said  agents,  and  upon  the  ground  that  it  was 
not  the  intention  of  the  Legislature  that  the  said  grant  should  be 
subject  in  its  execution  to  saiid  license  laws,  as  will  appear  by  a 
printed  copy  of  the  opinion  of  said  Court,  and  prayed  to  be  taken  as 
a  part  of  this  answer. 

It  was  not,  your  respondents  further  answering  say,  until  that  de- 
cision was  heard,  and  after  promising  to  approve  further  schemes  for 
respondents  under  said  grant,  for  several  days  thereafter,  that  the 
said  Commissioners,  contrary  to  their  prior  *  conduct,  and  to  -^^ 
their  course  then  and  since  pursued  in  the  case  of  the  consoli-  ^^* 
dated  lotteries,  decided  against  approving  such  other  schemes,  not 
because  they  were  in  themselves  objectionable,  but  because  the  grant 
was  exhausted  for  the  reasons  set  forth  in  the  information,  and  not 
because  the  $225,000  were  in  fact  raised,  or  that  any  sum  at  all 
adequate  to  effect  the  improvement  designed  to  be  made  by  the 
grant,  was  so  raised  by  respondents. 

Being  thus  placed  in  the  situation  of  abandoning  the  entire  work, 
and  seeing  the  will  of  the  Legislature  wholly  frustrated,  and  the 
interest  of  the  State  and  the  City  of  Baltimore  intended  to  be  pro- 
moted by  said  grant,  sacrificed,  your  respondents  at  once  resorted 
to  the  only  immediate  resource  left  them,  that  of  proceeding  to 
redraw  the  schemes  which  ha'd  been  partially  drawn  as  aforesaid, 
until  by  actual  sales  of  the  tickets  in  such  schemes,  and  not  by  con- 
structive sales,  they  should  be  able  actually  to  raise  for  the  purpose 
of  the  improvement  of  the  Town  Hall  and  State  Armory  aforesaid, 
&c.,  the  sum  of  two  hundred  and  twenty-five  thousand  dollars,  free, 
and  clear  and  above  and  over  all  expenses,  and  so  forth,  and  in  this 
22  11  G.  &  J. 
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piir|)oae  they  were  engaged  when   arr©at«»i    \>y   t.\ie  injanctJon  issued 
by  your  honor  upon  the  present  iurormatioii. 

In  coucluaion  your  respondents  liirthen-  a n s-vw OTin g  a.'J«?  -s^xVxww^ 
that  the  gnint  in  question  of  1838,  was  not  designee^  •w>'wis'''y« 
to  any  portiou  ol'  the  general  lottery  system  except  so  far  »s  tbe 
provisious  oi'  that  system  are  expressly  reTtirred  to  ty- /^i  ""^^  "'*'■'' 
must  reapectfully  insist,  that  it  is  not  esi>*?oiaUv  liable 'r'^^Tr 
sins  of  the  third  section  or  the  Act  of  XS^S,  oh  m  "S^Ci* 
they  understand,  the  present  information  i-  ,  stv^y^?^^ 
firs?,  that  section  is  wholly  retrospective,  ar^l?,  ^""^^  ^?.  .l^^-^^N^-f^f 
existing  grants,  and  because  secoudly,  to  aV.  i  '°^  ^X'^'aV  gt^^^'OM 
be  to  defeat  the  State  herself  in  the  great  J*  S-"  *^**  ^^^  -^VwXiNl' 
her  purpose  by  that  grant  to  itccompli^i,  *iP  *^  obJee/^^'fc'S'TOi 
the  injuuetion  issued  upon  the  inforniati«^r.'i.  ^^  there^      ^^^S? 

dismissed,  &e.  "*    **«  dissolve-*   JT 

Tile  auswer  was  sworn   to  by   all     th&     -a     p  .rf^^e 

•exhibits  tLereiu  referred  to  were  filrf     »"****" *'®-        "^^^jri 
^"'*   consider  it  necessary  to  puljlisli  tlj^       ^.    *  "Ut  the  r-^^^ 
in  tlie  case  of  the  Staie  vs.  Roberta,  ^^^rj"S''"'  "''^VKoi**^-*^ 
Conrt.  *"="!««    by  Baltic,  *:.r«  I 

State  vs.  Roberts.— Tiie  Act  of  1821  ^   ^,. 
iug  any  office  or  place  for  selling    ticfeet*^'  ^'^^»  Prohibit^   ^ilii 
unless  there  be  a  license.     The  Act  of    lao?***    '^"-^  lofcterj-  ^^^jj^. 
prohibits  any  occnpant  of  a  Lou«e  from      '^/'j  cbap,  106,  se<-.   ^^ad 
or  card  that  shall  indicate  that  a  llealiti,^^  '"^   *'"'"****  ^^/-.^ 

on,  and  all  petuons  are  prohibited  from  J**.  '***^t«'".F  ''^*^^^^^,^ti^d 
lilic  indication,  unless  anch  persons  Bhr»»i!^^'"^  ^P '^"J' ^'^^tvitb  tbe 
of  1828,  cbap.  129,  sec.  0,  eontaiua  tbe  iVu  ^  ^''^•"ed;  g.^  "be  Act 
ofl831,cbap.  79,  all  persons  oHemHQ  '"'e  Prohibition,  g"  tlie  Art 
having  reference  to  tlie  lottery  systeS  ".?"""'  "".v  law  oiti,^  Stat« 
pay  the  sum  of  thirty  dollars.  Th«  alC;,  ..  ""> '^'»'<'.  »h«ll  rortS«  a"'' 
empowered  by  the  Town  Hall  Con.tMl'*'"''*  i"  this  case  having  been 
of  1838,  which  is  entitled  an  Act  j^  "".'BslODei^,  appointed  btr  th«  Inw 
Ar.iloryand  Town  Hall  in  tho  Cit  »«  of  the  oonstrncti„„  '  ' "^t^t, 
and  imiirovcment  of  Hanover  Mi,r.h„»V?a'timore,  and  the  ,. ,  tilinir 
indioating  that  at  hia  olbce  tit-kJ;^"^.  House  in  said  Oity,  „„,''°l'.,-„ 
last  Act  were  for  sale,  and  be  .li^""*  "»  tbe  lottery  anthirijedhv  tbe 
proven  in  this  cause,  without  Vi;,.^;  "^^^tually  sell  tickets,  as  h  i««.r. 
do  Ko.  ^«8  any  license  fmni  the  st irJo 

The  suit  has  been  instituto^l 
the  penalty  thereby  imposed     ,-    """ler  the  law  of  I83I    ,„  „    ,.^, 
verted  to;  and  the  »le  questio^'J'  ,  »    violation  of  the  1...  jS^IS 
lee,  acting  lor  the  (;omini«»i„,        '    >n  the  cause  is,  whether  lb,"  „,' 
able  to  the  penalty;  or  in  011^,,,"°'   the  Town  Hall  Lotterv  !   '*! 
of  the  laws  of  this  State   l.j.   ,'^^ord,,  „„,,^„  ,.  !■»  v   fiT"' 
bun;  and  this  qne.tion  i,    t„  ^«  Act.,  cbarged  and  proveaa™,  T 
queation,  whether  the  law  „,.  ^^  <,^t^^___.^^t  ^^  theLtl.„S"°f 
■^,  authorizing  «  lottery  for »  a,„5' 
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Armory  and  Towd  Hall,  so  far  as  regards  the  preseniS  question, 
operated  as  a  repeal  of  the  la\ys  above  adverted  to,  which  required 
licenses  to  be  taken  ont  by  dealers  in  lottery  tickets. 

*  Whether  the  law  of  1838  does  operate  such  a  repeal,  is  a  -^q 
question  of  intention,  to  be  deduced  from  a  just  construction  ^^^ 
of  the  Act.  The  Act,  to  have  the  capacity  of  operating  a  repeal, 
must  be  repugnant  to  the  former  law,  or  it  will  be  the  duty  of  the 
Oourt  so  to  construe  them,  that  they  must  stand  together. 

In  determining  this  question,  it  may  l)e  important  to  inquire  what 
is  the  nature  and  object  of  the  alleged  repealing  law,  for  its  construc- 
tion may  materially  depend  upon  its  character.  A  different  rule  of 
interpretation  is  applied  in  the  construction  of  private  gi-ants  and 
one  for  the  public.  In  private  grants,  should  any  ambiguity  arise, 
the  construction  is  to  be  in  favor  of  the  State,  but  in  public  grants 
or  grants  for  the  benefit  of  the  public,  a  different  rule  of  interpreta- 
tion should  bo  applied.  The  rule  of  interpretation  in  each  case 
though  variant,  is  founded  on  the  same  principle;  which  is  the 
public  interest  and  benefit. 

The  Act  of  1838  had  several  objects  in  view,  all  of  a  public  char- 
acter— such  as  the  erection  of  a  State  Armory  and  apartments  for 
military  drill,  confined  not  alone  to  militia  of  the  city,  but  other 
military  corps,  and  subjecting  such  building  to  the  legislative  con- 
trol of  the  State,  or  in  the  language  of  the  Act,  the  Commissioners 
are  to  build  above  the  Hanover  Market,  or  otherwise  in  connexion 
with  the  same,  a  hall  suitable  for  a  State  Armory,  and  for  military' 
drilling,  and  such  other  apartments  for  public  purposes,  and  all  such 
structures  and  contrivances  for  alarm  bells,  and  signals  for  fire,  as 
they  may  deem  proper  to  construct.  The  above  objects  all  of  a 
public  character  in  whicb  the  State  have  a  deep  concern,  as  they 
are  all  connected  with  the  safety  of  her  citizens  either  in  time  of  war 
or  peace.  There  are  other  objects  to  be  gratified  by  the  law,  which 
rather  belong  to  the  municipal  corporation,  an  arm  of  the  govern- 
ment, than  to  the  government  itself,  such  as  the  erection  of  a  Mar- 
ket House  and  Town  Hall. 

Such  l)eing  the  public  character  of  most  of  the  objects  designed  to 
be  accomplished  by  the  law  of  1838,  we  are  most  clearly  of  opinion, 
that  it  should  be  liberally  construed  to  effectuate  the  great  design 
or  intention  to  he  accomplished  by  the  law. 

*  With  this  rule  of  construction  for  our  guide,  we  shall  pro-  mg^M 
eeed  to  examine  the  questions  presented  to  our  consideration.   ^^^ 

The  anterior  laws  had  required  license  to  be  granted  to  dealers  in 
lottery  tickets,  and  had  imposed  a  tax  of  five  per  cent,  on  the  prizes. 

The  law  of  1838  appointed  Commissioners  by  name,  and  invested 
them  with  power  to  sell,  to  raise  $150,000  by  the  sale  of  a  scheme  or 
schemes  of  a  lottery,  and  the  sales  thereof  or  of  the  tickets  therein, 
and  without  being  subject  to  any  tax  whatever,  which  sum  they 
were  fjuthorized  to  raise  free  from  all  expenses,  charges  or  interest 
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whatever.  The  CommisHioDers  were  to  give  bond  to  perform  their 
duties  under  this  law,  and  they  are  furthermore  empowered  to  sell 
the  scliemes,  and  the  vendor  and  his  assignees  are  vested  with  t4ie 
same  rights  and  privileges  as  the  Commissioners.  Now  two  ques- 
tions have  been  raised  and  most  elaborately  discussed  under  this 
law — wlietlier, 

1st.  The  commissioners  could  sell  tickets  in  this  lottery  themselves^ 
without  taking  out  any  license,  as  required  by  the  anterior  laws,  and 

2nd.  Whether  they  could  appoint  agents,  with  power  to  sell  tickets,, 
without  obtaining  a  license. 

As  to  the  first  question,  whether  the  commissioners  possess  the 
power  to  sell  without  a  license  being  first  obtained — it  is  not  necessary 
for  us  to  determine  whether  after  the  passage  of  the  law  it  would  be 
competent  for  the  Legislature  to  enact  a  law  imposing  a  license  or  a 
tax  on  the  commissioners,  none  existing  at  the  time  of  the  law.  But 
we  may  be  permitted  to  say,  that  in  such  a  case,  if  the  City  of  Bal- 
timore have  assented  to  the  law  according  to  its  provisions,  she  has 
acquired  an  interest  in  her  corporate  capacity  in  the  grant,  which 
we  think  the  Legislature  could  not  impair,  and  if  she  have  acquired 
an  interest  in  the  grant,  by  the  surrender  of  important  rights,  as  by 
surrendering  her  property  in  part  for  public  purposes  and  assenting 
that  her  Market  House  shall  be  pulled  down,  any  attempt  to  impose 
a  tax  even  in  the  form  of  a  license,  would  impair  the  contract,  and 
^^^  would  violate  it  upon  the  same  principle  *  as  did  the  imposi- 
^^^  tion  of  a  license  fee  on  the  importer  who  sold  by  the  package, 
violate  the  Constitution  of  the  United  States.  (Brown  vs.  State  of 
Maryland^  12  Wheat  419,)  or  the  tax  laid  by  the  State  of  Ohio  on 
the  operation  of  banking  in  that  State  by  the  late  Bank  of  the 
United  States — (U.  S»  Banky^.  Osborne,  9  Wheat  739.)  It  is  true 
it  was  there  a  question  of  power  between  two  governments.  It  would 
likewise  be  a  question  of  power  whether  the  State  government  could 
impair  her  grant,  and  if  in  the  former  case  she  were  prohibited  from 
impairing  or  defeating  her  concession  of  power  by  imposing  a  license 
or  a  tax,  she  would  be  equally  prohibited  from  impairing  her  grant 
to  the  corporation. 

But  the  State  has  imposed  no  license  or  tax  since  the  passage  of 
the  law,  and  the  only  question  is,  whether  the  anterior  laws  operate 
on  the  commissioners. 

It  must  be  remembered  that  the  commissioners  act  gratuitously, 
without  any  compensation  whatever.  Could  the  State  have  intended 
to  make  these  commissioners  lottery  brokers  during  the  long  period 
this  grant  may  endure,  and  it  is  said  it  may  last  twenty  years,  and 
probably  will ;  to  change  their  occupations,  to  give  bonds  to  do  their 
duty,  which  would  be  to  sell  the  tickets  until  the  object  should  be 
completed,  and  that  without  compensation;  such  must  have  been 
the  intention  if  they  are  conipelled  to  take  out  license,  because  under 
the  license  no  one  else  could  sell. 
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Again,  coald  the  State  have  intended  that  the  commissioners 
should  advance  the  amount  of  the  license  money  oat  of  their  own 
pockets  to  subserve  the  public  benefit,  and  wait  until  they  could  be 
indemnified  by  receiving  money  from  the  sale  of  schemes  and  tickets  T 
We  think  not. 

But  what  are  the  words  of  the  law  f  The  substance  of  the  words 
is  this,  that  the  commissioners  shall  not  be  subject  to  any  tax  what- 
ever. The  words  are  as  strong  as  they  well  can  be  made ;  they  are 
not  that  they  shall  be  subject  to  a  tax,  but  to  any  tax;  and  to  make 
it  as  strong  as  language  can  make  it;  they  go  further  and  say,  it 
shall  not  be  subject  to  any  tax  whatsoever.  Now  looking  to  these 
•expressions  as  containing  a  *  personal  exemption  from  taxation  ^^^ 
was  not  the  design  manifest,  by  the  existing  laws,  that  there  ^"^ 
was  then  no  personal  tax  but  the  license  tax :  did  they  refer  to  that  or 
to  some  future  personal  tax.  It  is  said  they  did  not  refer  to  the 
license,  for  that  a  license  is  not  a  tax  within  the  meaning  of  that 
term.  Now  the  law  of  1821  expressly  call  it  a  tax — and  the  law  of 
1826  recognizes  it  as  a  tax ;  indeed  they  could  not  have  done  other- 
wise. Congress  possessing  power  to  lay  taxes,  under  that  power  im- 
poses taxes  by  licenses — as  for  example  during  the  last  war,  taxes  in 
the  shape  of  licenses  were  granted  to  carriage  owners  and  to  distil- 
lers, and  we  impose  taxes  on  ordinary  keepers,  or  hawkers  and  ped- 
lars, by  compelling  them  to  take  out  licenses.  These  are  extraordi- 
nary taxes  laid  upon  occupations,  and  are  treated  by  all  lexico- 
graphers, legal  and  otherwise,  and  by  writers  on  the  wealth  of  nations, 
as  taxes. 

That  a  license  is  a  tax,  is  too  palpable  for  discussion,  and  comes 
within  the  terms  of  the  law,  unless  there  is  something  in  the  idea 
that  it  is  a  political  or  police  regulation,  intended  to  preserve,  main- 
tain and  regulate  the  lottery  system.  If  it  were  purely  so  there  might 
be  some  weight  in  the  argument,  but  it  is  not,  it  still  has  upon  it  the 
brand  of  tax  imposed  upon  it  by  the  first  law. 

It  is  true,  the  Act  of  1828  required  the  dealers  in  lottery  tickets  to 
give  bonds,  but  this  does  not  alter  or  vary  the  question.  The  design 
of  this  was  only  in  aid  of  the  general  prohibition.  The  same  obliga- 
tion not  to  violate  the  laws  existed,  when  the  first  tax  law  in  relation 
to  a  license  was  proposed,  as  existed  after  the  bond  was  given;  the 
bond  was  purely  to  protect  the  revenue.  The  truth  is,  that  the  whole 
lottery  system,  together  with  the  tax  on  dealers  are  revenue  laws  and 
nothing  else,  and  we  hazard  nothing  in  saying,  that  but  for  the 
amount  produced  and  the  necessities  of  the  State,  the  whole  system 
would  long  since  have  been  condemned  as  a  nuisance. 

But  if  it  be  the  kind  of  regulation  contended  for,  it  is  only  so  in 
part.  It  must  be  conceded,  as  it  has  been,  that  it  is  in  part  a  tax,  and 
if  it  be,  no  matter  what  may  have  been  the  other  design  or  object, 
still  it  is  a  tax,  and  comes  within  the  terms,  any  tax  whatever. 
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*  Again,  cnuld  it  bave  beeu  the  inteTstVon  of  the  hegisiutt 
507  to  malie  the  Lottery  Commiasioti era  l[»ay  fcliesaoi*^^^^^^''*^ 
for  vending  Town  Hall  tieitets  a«  other  -wenciors  bave  Va  v*-"^  ^'^"^ 
iug  all  kinds  of  ticliets  in  all  the  lotteries  autliorizecl  \ir  '*"  ^^ 
If  so,thiR  wouldbe  a  mostunetfiial  tax,  ark«i  would  OP«?/»^ -f*"*" 
justice,  and  we  are  not  to  attribute  8u«iVi  irijuat.ice  to  t^^-'^^'if^ 
Upon  every  view  of  tbi»  subject  W6  thiufc  thecoiowTotMSsa.*? 
sell  tickets  without  obtaining  a  hcense.  XVe  proceed' 
second  question.  ^  -|„^„ 

Have  thej  the  power  to  appoint  agents   to    sell    W-.*\C «iv»-(i  w 
That  they  bave  power  to  appointagent«   h^s    d^,  K  -*^^w 

could  not  he  denied,  because  in  any  Krant  1^-   now  ^ 

that  is  necessary  to  the  enjoyment  or  tVie  «ri-i,.»  "*"  j*^  tC/ ^^ 
objects,  are  necessarily  and  impliedly   BrantoH   liW    ""        .   _> 

implied  power  the  grant  would  be  nugt^torv  n  ^^*^**  '  *^  ^ 
more  especially  so  in  this  case,  because  ti-j''"""  '"«»>lcl  * 
their  occupations  and  bablts,  and  Iron,  theoh  ""  "PO"^'! 
could  never  bave  carried  il  into  exe<!uti„  wifi  1""**'"  "Z^r 
aients  equally  well  skilli.l  with  those  who  .«ii  """  '""'^ 

habit  of  selling  nuder  a  li,.  use.  "°  8e"  aud  havo     *»< 

All  grants  of  this  descriptiou  ar«  necessarti 
terventiou  of  agents  peculiarly  skilled    in  ,v       *'"'""■"■«<'  "It     *J 
tickets,  and  in  all  the  aniauaof  that  trade  *'  «"'""«"«••,    til 

But  must  they  take  out  a  license  ;    and   h 
must  the  commissioners  employ   those  Bl.J"!f*    affain    we    v^j,^ 
refuse;  they  may  if  they  plei»e  by  such  ,  r^  licensw//    ^     „„ 

Must  they  buy  licenses  lor  their  agents  »w  ''''*'•'  t^gnnt. 

unreasonable  to  say  the  l.i^isliiture  intend \i  "^^'er  it  ^ouldbe 

advancing  money  lor  ptrli.ips  ten,  aft„„       **"  ^^^^  *"  buy  licensee  by 

„  „f  ..v.1,1  thons 1  .liillav      ""Wen  or  t™,...—  -       ■>  ""•     


hous,.,„l  .iMllara,  ana  tl"''  ""'"'y  "Bent,,  .«5»ii  a 
tax  is  nuequal,  for  it  is  only  to  sell  1o  ^°  '"''?  Purchase  tlpCfll  tbfi 

Again,  would  agents  boy  a  I'eetise  ♦    **  ^'*'*  tickets, 
tracts  might  never  be  formed,  if,  j^    ^**  **^"  these  tickets  alone  T    Coo- 
to  purcbiise  general  licenses.  ^  Preliminary,  these  t.^„t»  *«* 

•  If  the  agent  sell,  it  ig  y^  1^" 

508  must  upon  our  construction  ,  ''""''""""'"  P'lncipal  audit 
whether  the  agent  take  the  license  *"^®  ^™'°  *  tax— for  it  jg  a  fax 
one  of  clear  agency,  by  the  very  ,.**'*  the  principal.  ThecoDtr«ct  « 
sation  does  not  change  its  eharaet  '"^^  **f '*,  an^the  modeofcomoen- 
But  it  is  said  this  is  a  mo.st  dan  *"" 
turns  the  whole  lottery  system  .^">nR  and  enlarged  |io»e,  r.  „ver. 
consideriition  of  the  Legmlnture  -  "Bight  answer,  that  w,^  f„,  ,|,e 

they  have  used ;  but  why  shonirt     *^  *°"^^  ^  governed  by  the  tonn« 
have  made  this  grant  to  this  e**""  "<"  contend  the  Leml..--.  r„ 
The  lottery  system  is  for  roS.***^'-  «™tnre  K> 


>-eve. 

"^  this  stRteoftbingsthey  only  8g_^ 


itate  object,  and  must  be,   buii^**^®-     The  State  Armory  ia  a  ™y>  t. 
,riato  $150,000  for  that  obje^jt.       J"**  ^he  Stat*  is  not  able  to  ap^ 
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we  will  from  rear  to  year  take  so  much  from  oar  lottery  system  to 
accomplish  a  great  State  object.  This  is  the  inference  we  draw  from 
the  Act  of  the  Legislature,  and  we  think  it  is  a  just  and  legal  infer- 
ence, and  in  so  deciding  we  think  we  further  their  views  as  disclosed 
by  their  Acts. 

In  conclusion,  we  think  the  appellee  has  committed  no  oflfence 
against  the  laws  of  this  State,  as  the  anterior  laws  prohibiting  the  sale 
of  lottery  tickets,  or  the  dealing  therein,  is  repealed  so  far  as  regards 
the  Town  Hall  Lottery,  by  the  law  of  1838,  and  that  the  Town  Hall 
Commissioners,  and  their  duly  authorized  agents,  possess  full  power 
by  this  law  to  sell  tickets  in  the  lotteries  designated  by  that  law,  with- 
out obtaining  any  license  whatsoever. 

The  defendants  then  petitioned  the  Chancellor  to  appoint  an  early 
day  for  the  hearing  of  the  matters  in  controversy,  which  petition  was 
dismissed,  and  the  complainants  filed  in  Court  exceptions  to  the 
answer  of  the  said  defendants. 

1st.  For  that  whereas  it  is  positively  alleged,  in  and  by  said  bill 
and  information,  that  the  said  defendants  proposed  and  offered  to 
draw  in  the  City  of  Baltimore,  two  schemes  of  lotteries,  one  on  the 
8th  day  of  July,  1841,  and  the  other  on  the  10th  day  of  July,  1841, 
each  purporting  to  be  authorized  by  the  Act  of  1838,  therein  referred 
to,  copies  of  which  said  schemes  are  filed  with  said  bill  and  informa- 
tion as  Exhibits  1  *  and  2,  and  although  the  said  defendants,  mg^^ 
in  and  by  their  said  answer,  admit  that  it  was  their  purpose,  ^^^ 
when  said  bill  and  information  was  filed,  to  draw  on  the  8th  and  on 
the  10th  of  said  month,  two  schemes  under  said  Act,  yet  they  do 
not,  in  terms,  admit  nor  deny,  whether  the  said  two  schemes,  by  them 
so  proposed  to  be  drawn,  were  or  were  not  the  said  two  schemes  of 
which  said  exhibits  are  copies. 

2nd.  For  that  whereas  it  is  positively  alleged  in  and  by  said  bill 
and  information,  that  besides  drawing  certain  approved  schemes, 
the  said  respondents  had  drawn  five  other  schemes  of  lotteries  under 
said  grant,  (none  of  which  had  been  approved  by  the  State's  Lottery 
Commissioners,  and  one  of  which  had  never  been  submitted  for  ap- 
proval,) and  although  the  respondents  admit,  that  since  the  first 
drawing  of  the  schemes  so  approved  by  the  State  Lottery  Commis- 
sioners, they  have  drawn  again  five  schemes,  but  not,  as  stated  in 
the  information,  schemes  which  had  never  been  approved  by  the 
State  Commissioners,  or  presented  to  them  for  their  approval,  but 
on  the  contrary,  were  five  of  the  schemes  approved  by  said  commis- 
sioners, the  said  five  drawings  being  only  re-drawings  of  the  same ; 
and  although  the  said  respondents  do  thereby  admit  that  the  said 
five  schemes  were  all  and  each  of  them  drawn  the  second  time,  yet 
it  is  not  admitted  or  denied,  directly  or  in  terms,  whether  or  not  the 
said  re-drawings  or  second  drawings,  were  with  the  approval,  or 
without  the  approval  of  the  State  Lottery  Commissioners — nor 
whether  the  said  schemes  respectively  were  or  were  not  of  such  con- 
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struction  that  oue  drawiog  would  necessarily  determiRe  the  fate 
all  the  tickets  tberein— or  wiietber  or  uot  tlt«  aa\d.  schemes  were 
such  construction  that  one  or  a  first  dra,wing   tliexeof  wouWo^ilt^-^^ 

tially  determine  the  fate  of  the  tickets  therein nor  wVvfc'Owss "Ooft^ 

first  drawing  was  a  full  and  complete  dr«.wtr»K,  or  on\S  ^vartialo, 
aud  if  partial,  in  what  respect,  and  how  incertaiD  — //«r  wbetbi 
the  said  re-drawings  or  second  drawings  ^^j-  ^aid  ^^e  scbemea  w^ 
full  drawings  thereof,  or  only  partial  draxviri  «wc    *.\  .-^^nti  iviietber 

in  the  first  drawings  of  fiaid  five  schemea  «.«  *^''®"^V'*  drawo.<«. 
^.„  uot,  and  if  any,  whether  •  in  the  saiJT  P"ze9  *^'^!«.-«ss 
5*0  or  any  of  the  same.  prLs  were  a^aw  '•^'^'■*^™*^^^  ^^et" 
previous  to  such  first  drawingj  iiuy  tickets  ■-—.  *""  '***^^  ^  ^**^  ^'^ 
said  schemes;  and  whether  the  same  ticlc  *'**  so'fJ  o^i^^ft 
tickets,  were  considered  or  were  not  0011^^4^  ^ts,  or  any-  ^£^^ 
schemes,  when  the  same  were,  as  alleged  r  ^1  ^^  eintt*'  A^ 
dents,  so  that  the  said  answer  iu  these  ret*r»  ***''^W'n  by  Sf^^, 
and  insufficieat.  Pects  is  iincert^^ 

3d.  For  that  wherciis,  although  it  is    |>osif-  ^\ 

said  bill  and  information,  that  the  saiti  !-«»  ^^'S"  Alle^ecj      ^ 

two  schemes  on  the  8th  July  aud  lOth  j  V*'^"*'**  P''"/>os.^'^ 
schemes  it  is  therein  further  alleged,  liart  J**  1841^   Yvitj<-1'    * 

approval  to,  or  approved  by  the  State'a  (-1  ^V'er  be«^ii  staliMfj/'t 
and  although  the  said  respondents  iq  oti«*  '''***'*Jiiera  of    J~_^^ 

to  wit,  on  the  fourth  page  thereof,  tier*.,  "*''*'  **!'  their    sa.itj   s8i 
never  presented  to,  or  ajiproved  by  saifi  ^t  ^-nat    such     schenj- 
the  contrary  aver,  that  like  other    t\ve  i^  '*''^*'**'*®'"^  .»^V 

ferred  to,  the  said  two  schemes  were  -^q  ^*^"«mea    in   said  /t& 
approved  by  those  officers,  an.l  altbouo-u    -      ""  l*«'-««a  O/' /fJ^^^Jf'Z' 
answer,  to  wit,  on  the  sixteenth     i^a™_      "  '^"ot'ier  i>,ir^  „^    _  „„m 


atatcl,  fu  .ffect,  tb»t  the  SlalB  Gon,^'".  "'-^'eof,  e',  'ZiZ''  '""  tf, 
.,„,,„vi„g.„„beracbeBe,,o„  the^'""»»louer,  did  dSr"^'»'„» 
hauHted,  and  that  respondents  at  otio  "    ^liat  the  graof     ^  ^ 

resource  left  them,  that  of  proceetliir     ""^^orted  to  the  onlr  iC'     ,■  ! 
1...J  I i;..ii^  .i,,..„ I'll    ■        "S    to  r.«  ,i_.  *  "uuieo/ate 


Yet  it  is  not  stated  with  any  cc^rt^l'*/*^  ^^e  iuj^ction  i/.h*r  *"' 
proposed  to  be  drawn  on  the  Stl,  ^^  ,  J'  Wlietlier  the  said  f™        "^ 
bee,  or  Lad  „„t  bee.,,  ...b.ntt.'.i^n'J   10th  orjulj-'    pecS'T? 
iil.lii.ival,  a»  orlBlnal  ..ibemes    ,,.. '"^    the   State',  rnmi^       * '""' 
respectively,  aad  »be.Ue,'  tbe  .J;   °^'o.e.,    ."'t  drawT  rS",  * 

tbeni  bad  »o  been  upi.roved  or  t.  "■"SPeotiv.r.??  „      h  .r**  """^i"' 

tiou  .,1  .aid  several  part;  of  s..  'i''  i    «nd  If  ;!,'„„„  ."  ""'"'  •' 

^■>swer,  it  ia  to  be  «nde„toS,,  „ 
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sufficiently  alleged  that  the  said  two  schemes  inteuded  to  be  drawn 
on  said  8th  of  July  and  said  10th  of  July  respectively,  were  re-draw- 
ings of  schemes  which  had  been  submitted  as  proposed  to  be  drawn 
on  certain  days  then  past,  and  which  had  been  approved  by  said 
commissioners  as  schemes  so  proposed  to  be  drawn  on  certain  days 
which  have  since  passed ;  yet  it  is  not  stated  with  any  precision  or 
any  certainty,  express  or  demonstrable,  whether  the  said  schemes  so 
proposed  to  be  drawn  on  said  8th  and  10th  of  July,  were  full  schemes 
or  only  parts  of  schemes ;  that  is  to  say,  whether  the  said  scheme  of  the 
8th  July,  and  said  scheme  of  the  10th  July,  were  respectively  the  exact 
counterparts  of  schemes  which  had  been  approved  by  said  commis- 
sioners, with  no  other  alteration  except  the  substitution  of  the  said 
respective  days  in  lieu  of  other  and  different  days,  or  whether  the 
said  schemes  were  only  remnants  of  schemes  which  had  been  ap- 
proved by  said  commissioners,  for  other  days,  and  which  had  only 
been  partially  drawn  on  such  other  days,  and  the  residue  and  un- 
drawn parts  whereof,  and  no  more,  were  intended  to  be  drawn  on 
said  several  days  respectively ;  and  if  exact  counterparts,  it  is  not 
stated  whether,  at  the  first  drawing  thereof,  any  tickets  were  Sold  or 
not,  and  if  any,  whether  any  prizes  were  drawn  or  not  by  the  holder 
of  such  tickets,  and  whether  the  said  drawing  was  a  full  and  com- 
plete drawing  so  as  to  determine  the  fate  of  all  tickets,  sold  and  un- 
sold in  said  scheme  or  not,  and  if  not,  to  what  extent,  and  if  only 
remnants  of  schemes,  then  whether  the  same  did  not  purport  to 
decide  the  fate  of  all  tickets,  and  to  dispose  of  all  the  prizes  in  said 
original  schemes,  respectively  or  not.  In  all  which  particulars  said 
answer  is  very  uncertain,  evasive  and  insufficient. 

4th.  For  that  so  much  and  all  such  parts  of  said  answer  as  relate 
to  the  consolidated  lotteries,  commencing  at  page  twelve  of  said 
answer,  towards  the  bottom  of  said  page,  at  the  words  "  and  your 
respondents  further  answering  say,  &c."  down  to  *  the  end  of  ^^  q 
the  seventh  line  from  the  top  of  the  fourteenth  page  of  said  ^'■^ 
answer,  are  and  every  portion  thereof  is,  impertinent  to  the  matters 
in  controversy  in  the  cause. 

5th.  That  so  much  of  said  answer,  as  relates  to  the  right  claimed 
by  respondent  to  sell  tickets,  without  license,  by  agents,  beginning 
at  the  words  "your 'respondents  further  allege,"  on  the  fourteenth 
page,  and  continuing'down  to  the  end  of  the  eighth  line  on  the  six- 
teenth page  inclusive  of  the  Exhibit  C  filed  with  said  answer,  is,  and 
the  matters  therein  contained  are,  wholly  impertinent  to  the  merits 
of  this  case,  and  the  matters  in  controvcrsv  in  this  cause. 

6th.  For  that  said  answer  is,  in  other  respects,  informal,  defective 
and  insufficient. 

And  afterwards,  towit,  the  defendants  filed  in  Court  their  amended 
answer  in  the  words  following,  to  wit : 

Aiiorv^ey-  General^  in  behalf  of  the  State  of  Maryland,  at  the  relation  of 
McBlair  and  Oeorge  Cooke^  Commissioners  vs.  LucaSj  Gwynn  and 
others.    In  Chancery. 
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The  ilefeudants  agree  to  aiDend,  and  witl»  t.>ie  oonsent  of  the  Ai 
toriiey  General,  do  Lerehy  aiiieud  their  aus'wer  in  t\je  t'ollowiag  /«" 
tlcular.s: 

l3t.  In  answer  to  the  first  exception,  th«i  r€»s|>ondent»^  9Aa\\\,  ft 
Exhibits  1  and  2  of  the  inlornialion,  are  exa<jt  copies  o^  tbe  feren 
schenieJ',  proposed  by  these  reapondeutB  to  \>e  clrawn,  a-'*' *'^^^"^'*^'' 
saidiulonnatiou,on  theSth  .Inly  andon  tho  lOtli  July  r^^f^""'^' 
as  espres«ed  on  the  face  ol  said  exhibits.  w&k.-?*. ■*»i,^ 

2(1.  In  aiwwer  to  the  second  exception,  the.  s«id  te*\''^  *  ■««.  ^tfsai 
that  the  said  five  schemes,  referred  to  m  a«.i,i  excer^X^y  OTOUtei 
counterpartR  of  schemes  which  had  be^o  oriirina^W  ^.x'*  iea  to 
these  resi>ondent«  to  the  State's  Oommiasiioner^of^r  jf/ZXL 
proval  by  them,  as  schemes  to  be  drawn  by  thea^VoT^^i*  w^ 
said  Act  of  I«38.ehap.  ^'A  .nd  it«  b..i>^,  J^^'^  ''««PO'**  ^Vx. 

schemes,  originally  submitted,  were  appro-v-e<l  l>v  Rni^T^^..  /0 
Bioners  a«  schemes  to  be  drawn  on  certain  specifi«A^  »tat#'^' 
Haid  schemes  were  arterwimis  drawn    fey     these    r  ^^J^'   **^' 

said  several  specified  days  appointed  iu  ^Y™l***""«n  J"- 
513  -State  Commissioners;  thatsai*!  seh'eni«  *  l>ebaj  '^ 
on  the  combination  system,  precisely  in  ijjj,  "«»  were  all  ct^** 
produced  as  Exhibits  1  and  a  of  the  mfor.nation  "^''  ^^^  f^*^  * 
eral  schemes  were  drawn,  by  putting  into  the  iJi.      ^  tbat  ^i 

mimbers  nsed  in  combination  in  the    coiisti-n   7-"***  *"*•  ^»»o»* 
and  by  drawing  therefrom  such  a   ttum  W  ^^r™"    «''  »«'''*    «e^^ 
principles  of  construction  of  Nuch    schen,*.!   Zl   *'*^.'^*'*^«;  **^     "/fe?^ 
did  decide  the  fate  of  all  the  tickets  thereto  respecfci  ve/j'    ^<»^^ 
in  each  of  said  schemes  before  the  *yriein»\^      -      *^'^^^^   ^  sold 
the  whole  amount  ot  letickets  in  saifj  ^^  ^      ^'^'^^°^''  ^^ere^  i^atDot 
amount  of  the  tickets  in  any  one  of   xu^  ^    -^   schemes,  or  the  "'*"''' 
erable  part  of  the  tickets  in  any  of    sairt    *^,   **^''®'"es,  or  any  cc*"*^*^' 
drawn  by  some  of  the  tickets,  so  sol^    ^      aciiemes;  that  prizes      "'*'* 
so  drawn  by  these  respondents,  tl^^t  tbo.^^*^!,'**'^^'"'**^"*''*''  Rch«/ne^ 
drawn,  or  druwu  the  second  time  fe-y  ^.  ^  ^''"^   five  schemes  were  re- 
new or  second  approval  thereof  by   tU^     ^'^  respondents,  without    a°y 
on  certain  days  api>oiuted  in  that  V>el.   ^"J',*^  ^^*'^®  ^**'""''8sioi,erg,  «"** 
out  the  approval  in  that  behalf    nf         .    ^^  '^'^''se  respondflnt^  «ritb- 
without  application  to  the  said    Stitt^'"^^  ^*^'*^*  *^''"""'»sioDere,  and 
one  of  said  schemes,  tor  their    a,pnV       ^**"""*"*'""«'^  'n  respect  of 
re-drawings  or  second  dniwiogs^  of    r**-^'*^'  in  that  behalf,  that  in  the 
was  made  for  tickets  Huldi.rior  to  th^*^    ^^*^  schemes,  no  deduction 
respectively  lor  tickets  sohi  m  any  ^^^      ^^  drawing  of  said  scberoes 
tion  for  prizes  drawn  in  smd  Beverai     **^''^  schemes,  nor  tiuy  dedue- 
them,  but  that  siiid  second  drawir,        ^^^hemes  respectively,  or  any  of 
ings  of  said  several  schprneR    resr*^**  "'^^re  the  full  and  entire  draw- 
except  the  snbstitution  l-y  tb^a^  ^^*^^^'^^F,  without  any  alteration 
days,  in  each  case,  for  tlie  i^ev^^^j^^M»ondents  as  aforesaid,  of  different 
***^ya    appointed  for  eRch  .scheme 
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respectively,' by  the  said  State  Commissioners,  when  tbey  approved 
the  said  several  schemes  respectively. 

3d.  Id  answer  to  the  third  exception,  the  said  respondents  admit, 
that  the  said  two  schemes,  proposed  to  be  drawn  on  the  8th  July  and  the 
10th  July,  1841,  are  exact  counterparts  of  drafts,  which  had  been 
originally  submitted  by  these  respondents  •  to  said  State  Com-    m-gM 
missioners  for  approval,  and  which  were  approved  by  said    ^** 
commissioners,  as  schemes  to  be  drawn  on  certain  specified  days,  ap- 
pointed in  that  behalf  by  said  State  Commissioners,  and  which  said 
two  schemes  were  afterwards  drawn  by  these  respondents  on  the 
said  several  days  appointed  in  that  behalf  by  the  said  State  Commis- 
sioners, and  that  prior  to  such  drawings  of  said  several  two  schemes 
tickets  were  sold  in  each  of  said  schemes,  and  that  upon  such  draw- 
ings prizes  were  drawn  by  certain  of  the  tickets  so  sold  in  each  of 
said  schemes;  that  said  two  schemes  when  drawn  were  drawn  seve- 
rally in  every  particular,  in  the  same  manner  as  the  said  several 
schemes,  marked  Exhibits  1  and  2,  are  proposed  on  their  face  to  be 
drawn ;  that  the  whole  amount  of  tickets  in  said  several  schemes 
were  not  sold  prior  to  such  drawings  thereof,  nor  was  the  whole 
amount,  nor  even  any  considerable  part  of  the  tickets  in  either  of  the 
said  schemes  sold  prior  to  the  drawings  thereof;  that  the  said  two 
schemes,  marked  Exhibits  1  and  2,  were  not  submitted  to  said  State 
Commissioners  for  approval  again  since  they  were  so  first  drawn,  nor 
was  there  any  application  made  to  them  to  sanction  their  drawing  on 
said  several  days,  specified  on  the  face  of  said  exhibits  on  the  drawing 
of  either  of  them,  on  the  said  day  specified  on  its  face ;  that  said  days, 
to  wit,  the  8th  of  July  and  the  10th  of  July,  were  severally  appointed 
by  these  respondents,  without  anking  or  obtaining  the  approval  in 
that  behalf  of  said  State  Commissioners. 

On  the  27th  of  July,  1841,  the  Chancellor  [Bland,]  passed  the  fol- 
lowing order: 

The  exceptions  to  the  answer  of  the  defendants,  and  the  motion 
to  dissolve  the  injunction  by  consent,  standing  now  ready  for  hear- 
ing, and  the  solicitors  of  the  parties  having  been  fully  heard,  the  pro- 
ceedings were  read  and  considered. 

Whereupon  it  is  ordered,  that  the  fourth,  fifth  and  sixth  exceptions 
to  the  answer  of  the  defendants,  not  having  been  answered,  the  same 
are  hereby  sustained,  and  the  impertinent  matter  therein  specified 
and  referred  to,  be,  and  the  same  is  hereby  rejected  and  expunged 
from  the  said  answer;  and  it  is  further  ordered,  that  the  injunction 
heretofore  granted  in  this  *  case  be,  and  the  same  is  hereby  m-m  m 
continued  until  the  final  hearings  or  further  order.  olo 

The  defendants  praj^ed  an  appeal  from  the  order  of  the  Chancellor 
of  the  seventh  of  July,  eighteen  hundred  and  forty-one,  granting  the 
injunction,  and  also  from  the  order  of  the  twenty-seventh  of  July  of 
the  same  year,  sustaining  the  fourth,  fifth  and  sixth  exceptions  to 
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The  appeal  was 

OHEK,  DOBSEY, 


argnecl'   l>^l<>re    "BncHAMAN,  C  — 


John  Xel*""  auil  K-  'Foftfttton, 


JJ. 

for  the  appellaii* 


,  'ti-u 


Act  "I*  1**^'  chap.  3*^3.        jVn    .A.ot;  in  aid  of  tile  con   ^^  '  ^ 

4rmorT»i"'T™"  ^''"    •"    tlie   City  of  Ualtiinor^^J^Ol 

ii,g  anil  imV''^'^""^"^'  ***'    *-^e   liiinover  Market  ^^^^:r»  1 

Where»s,Bliit<l''y"*'=^*^"«   of  I'inltiniore,  propose  ^        -^, 

n  Slatp  ArniMy  ""*  To-ct-m      UbII,  and    other  npa  :*^      •. 

■„seii,  ami  to  re-lJ'"W  ■""«'    tMil-irRe  tlie  Hanover  M;l  :»^-* 

city,  over  or  ill  couneet,  oil    -witli   wliioh    Market   H— =»■  * 

platecltoooDStrnctBBi.l    J^-T-nnoi-j,  Town    Hall,  and       «=» 

aadvtlierea3,tlie«ai<l  «»uCl*!vtsiking  will  snbserve  t:»=»    . 

lie  coiivouience  ami   lut«?i-e«t;     and    it  is   representi,^^  _ 

pli.h  tlieso  liiBl'lS°«^><>«    oVxiects,  artequate  means  c~  -     ' 

,sve  throueU  tbe  pn^r.lo^e  or  »  lotterv.     Therelorta^""*-' 

SEC.  1.  B'  "  """J*"*     «»3/   »/.e    General   ^..emi/j,   rv^   » 
Samuel  Liica.,  W'»'^m      G„  George    GordoL^^' y 

Mayer,  Cba.lei.Georfre  Itirtsely  and  SiSomon  H/J,  A 
CityofBaltimore  be  „n^  tl.ey  are  hereby  apj^ifl.'*^/", 
""■"  ?  &?  or  o"  V,""""-^'  ^y  »  »'"'™-'  or  sohenSt^«'i 
:r  *,:'?ai"X!ioe.°J,-*  V«   "-"e^^.  theren,,  and  with.^;;' 


to»iiytax»aa».uev-ev,    to     .-„, 
tlioiisaml  dollars, Ireo    nn.i   ^,,^^ 


516  „|ore8aiil,shMll    i^^ 
or  any  one  01  them,  \>el- 


„a»H 


raise    the  «um  of  oue  hi 
:i,„r|fe.,  and  iattte,!;    vvrHat's^ve""''  """■  ""*  """^ 
■no.     l,e    it    Hnmslei.  That  the  scin 

*l>proved  by  the  Comniiasic^  '*" 
tobe'aotliorized  to  Vie  "^.Vi  *''"  """""' '"'  ""y  "ckeW.  _-*^i 
niny  aellaBaloresaAtA.   tli  ""**  '^''"''  before  the  aaii^-  ^ 

aollroved,  and  ill  a  l>ei%.,f?'  ^'"'"  enter  into  bond  «it>^„ 
ttrie.,  or  any  one  of  tl,  '  '  *'  '°  '>«  «»ed  by  said  Coml»-^-„ 
tlieirdnty  aaOomiTii,,^,  '"•  conditioned  for  the  faith  ^; 
,,„»  ol  tbi«  Act,  of  t.V» «,""*'''''  """l  'brtlie  due  applica.  2^ 
.ioners,  ^ylliell  bona  o,-  iCr"',""-^'"  omniiig  to  their  har  ^- 
„d  be  Hied  ;n  tl.e,   CV^vt""'*  "''"''  '"'  """>"  '»  "'«  St   ^ 


may 


a  certilled  eopv  tUer^?  °ai<=>'»r  Baltimore  Oonntv 
v.  bv  any  |.erK„„           «"<  »»  evidenee,  be  sncd  as  oiw 
iwrsons,  or  l.o.lx  ,^.ii,i_  ;... . 


Ity  any  perKoti 


ditioa  tbereof. 

SEC  3.  And  be 
by  tills  Act,  nmy   .,^ 
per,  tbe  acbenie  or 


B,  or  body  politic  iutere  - 


'°v  mich 
n* 
>11  I. 


s  of  money  as  thev 

,  '""'•  "'"1    "le   Pur^» 

"-0  and  enjoy  all  the  righu 
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in  the  disposal  of  the  tickets  in  said  schemes,  and  the  raising  money 
therefrom,  as  are  by  this  Act  conferred  on  said  Commissioners ;  pro- 
vided however,  that  before  such  purchasers  or  their  assigns  shall  so 
avail  themselves  of  said  schemes,  they  shall  enter  into  bond  to  the 
State  of  Maryland,  with  sureties  to  be  approved,  and  in  penalty  to 
be  fixed  by  said  commissioners  of  lotteries,  or  any  one  of  them  for 
the  punctual  payment  of  all  prizes  that  shall  be  drawn  to  such  tickets, 
and  the  bond  or  bonds  shall  be  filed,  and  may  be  sued  as  provided 
in  cases  of  said  bonds  oi  said  commissioners,  and  said  commissioners 
shall  make  report,  verified  by  affidavit,  immediately  upon  making 
the  sale  or  sales  of  a  scheme  or  schemes  as  aforesaid,  particularly 
certifying  the  amounts  and  terms  of  such  sales. 

Sec.  4.  And  be  it  enacted,  That  the  commissioners  by  this  Act 
appointed,  shall  (provided  the  assent  of  the  Mayor  and  City  Council 
of  Baltimore  l^e  given  this  Act,)  have  full  power  and  authority  to 
take  down,  and  upon  such  plan  and  dimensions  *  as  to  them  ^^  ^ 
shall  seem  Ht,  to  rebuild  the  Hanover  Market  House  in  said  ^^' 
city ;  and  above  the  same  or  otherwise  in  connection  therewith,  to 
cause  to  be  constructed  a  hall,  suitable  for  the  State  Armory  and  for 
military  drilling  and  Town  Hall,  and  such  other  apartments  for  pub- 
lic purposes,  and  all  such  structures,  and  contrivances  for  alarm  bells 
and  signals  of  fire,  as  said  commissioners  may  deem  proper  to  con- 
struct; and  in  order  to  the  enlargement  of  the  site  of  said  Market 
House,  and  otherwise  for  the  objects  aforesaid,  the  said  commis- 
sioners may,  in  the  name  of  and  for  the  Mayor  and  CiJby  Councir 
of  Baltimore,  purchase  any  grounds  whatsoever,  and  the  said  com- 
missioners to  the  purposes  aforesaid,  shall  apply  the  net  moneys 
aforesaid,  accruing  to  them  under  and  by  virtue  of  this  Act;  and 
when  all  said  buildings  and  improvements  shall  have  been  completed 
the  same  shall  be  surrendered  by  said  commissioners  to  the  Mayor 
and  City  Council  of  Baltimore,  who  are  hereby  authorized  to  pass  all 
ordinances  for  the  regulating  thereof;  provided  however,  that  there 
be  reserved  for  the  use  and  control  of  the  State  of  Maryland,  such 
apartment  or  apartments  in  said  buildings,  as  may  be  selected  and 
designated  by  the  Governor,  for  the  purpose  of  an  Armory  for  the 
service  of  the  militia  and  volunteer  corps  of  the  City  of  Baltimore,  or 
other  military  corps,  and  for  a  place  of  military  drill,  subject  to  such 
regulations  as  the  General  Assembly  of  Maryland,  may  from  time  to 
time  enact,  regarding  the  uses  thereof  aforesaid. 

Sec.  5.  And  be  it  enacted,  That  when  the  said  commissioners 
shall,  in  place  of  selling  a  scheme,  sell  the  tickets  therein,  it  shall  be 
the  duty  of  the  commissioners  to  pay  the  prizes  which  may  be  drawn 
to  Buch  tickets,  which  obligation  shall  be  deemed  to  be  within  the 
condition  of  their  bond  or  bonds  as  aforesaid. 

Sec.  6.  And  be  it  enacted,  That  any  vacancies  that  may  from  time 
to  time  occur  by  resignation,  death,  declining  to  act,  or  any  other 
cause  in  the  board  of  said  commissioners,  shall  be  filled  by  the  Mayor 
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of  the  City  of  Baltimore,  the  persons  appointed  to  sacb  vacancies 
being  however  hei'eby  required,  before  *  they  shall  be  competent 
^'^  to  act,  to  enter  into  bond,  with  sureties  and  condition,  in  pen- 
alty as  prescribed  by  the  second  section  of  this  Act  in  regard  to  the 
commissioners  herein  named. 

Sec.  7.  And  be  it  enacted^  That  this  Act  and  all  the  privileges, 
franchises  and  rights  conferred  hereby,  shall  expire  and  cease  to  be 
exercised  at  the  expiration  of  two  years  from  and  after  the  passage 
of  this  Act. 

Act  of  1839,  ch.  52.  A  supplement  to  the  Act  of  Assembly  passed 
at  December  Session  eighteen  hundred  and  thirty  eight,  chapter 
three  hundred  and  twenty -three,  entitled  an  Act  to  aid  in  the  con- 
struction  of  a  State  Armory  and  Town  Hall  in  the  City  of  Balti- 
more, and  the  re-building  and  improvement  of  the  Hanover  Market 
House  in  said  City. 

Be  it  enacted  by  the  General  Assembly  of  Maryland,  That  the 
seventh  section  of  the  Act  to  which  this  is  a  supplement,  be,  and  the 
same  is  hereby  repealed ;  provided  however,  that  the  privilege  of 
drawing  a  scheme  or  schemes  of  lotteries  conferred  by  said  Act  and 
this  supplement,  shall  cease  as  soon  as  by  the  drawing  of  the  said 
schemes,  the  net  sum  of  two  hundred  and  twenty-five  thousand  dol- 
lars shall  have  been  raised ;  and  provided,  that  nothing  herein  con- 
tained shall  be  construed  to  extend  said  privilege  beyond  the  period 
when  the  existing  lottery  grants  shall  have  expired. 

Dorset,  J.,  delivered  the  opinion  of  the  Court.  It  is  conceded 
in  the  argument  of  this  case,  and  admitted  by  the  answer  of  the  ai$- 
pellants,  that  had  all  the  tickets  been  sold  in  the  schemes  drawn 
under  the  Act  of  1838,  chapter  323,  and  its  supplement  of  1839,  chap. 
52,  confirming  lottery  privileges  on  certain  commissioners  therein 
named,  a  much  larger  amount  would  have  been  raised,  than  the  sum 
prescribed  in  those  Acts  of  Assembly.  But  it  is  alleged  by  the  ap- 
pellants, that  only  a  small  portion  of  the  tickets  in  the  schemes 
drawn,  were  sold ;  and  that  the  amount  received  by  the  commis- 
sioners from  the  schemes  which  they  drew,  and  from  those  which 
were  sold  by  them,  and  drawn  by  other  persons,  formed  but  a  very 
small  portion  of  the  sum  of  $225,000,  which  under  the  Act«  •  of 
^'^  Assembly,  they  say,  they  were  authorized  to  realize,  and  they 
insist,  that  under  the  lottery  privilege,  they  still  have  the  right  to 
continue  the  drawing  or  sales  of  lottery  schemes,  in  the  mode  they 
have  heretofore  pursued,  until  they  shall  have  actually  realized  the 
net  sum  of  $225,000.  On  the  other  hand  it  is  contended,  that  the 
schemes  already  drawn  under  the  sanction  of  the  Town  Hall  Com- 
missioners, have  more  than  exhausted  the  lottery  franchise.  Upon 
the  true  construction  therefore  of  the  nature  of  the  franchise  con- 
ferred by  the  two  Acts  of  Assembly  in  question,  and  the  powers  given 
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♦ 
lor  it8  exercise  and  enjoymeut,  must  mainly  depend  the  determina- 
tion of  the  matters  in  controversy  in  this  case. 

On  the  part  of  the  appellants  it  is  urged,  that  it  was  the  intention 
of  the  Legislature,  that  the  amount  which  the  lottery  grant  proposes 
to  raise  should  be  actually  raised;  and  that  a  failure  to  do  so  was 
not  contemplated  by  the  Legislature.  From  this  abstract  proposi- 
tion we  see  no  reason  to  dissent.  But  why  was  it  that  such  was  the 
legislative  contemplation  and  intent  f  Because  it  assumed,  that  a 
sale  would  be  made  of  all  the  tickets  mentioned  in  the  schemes 
drawn.  It  intended  that  the  privilege  granted  should  be  fixed  and 
certain  ;  not  as  contended  for  in  the  argument,  that  it  should  fluctu- 
ate and  change  with  the  tide  of  good  or  ill  luck,  and  expand  and  con- 
tract with  the  gain  and  loss  of  the  wheel.  When  a  scheme  is  drawn, 
the  legislative  assumption  is,  that  all  the  tickets  are  sold;  that  the 
sum  actually  raised  by  the  drawing  was  that  which  the  scheme  upon 
its  face  purported  to  raise.  If  then  the  owner  of  a  scheme  upon  a 
sale  of  but  part  of  the  tickets,  sees  fit  to  draw  it  in  contemplation  of 
law,  be  is  the  purchaser  of  all  the  unsold  tickets,  and  entitled  to  all 
the  prizes  they  may  draw.  Should,  therefore,  for  example,  a  scheme 
of  a  million  of  dollars  (with  the  usual  deduction  of  fifteen  per  cent.) 
be  drawn,  whilst  one-half  of  the  tickets  remained  unsold,  and  all  the 
prizes,  as  by  possibility  they  might  be,  were  drawn  by  the  unsold 
tickets,  in  the  eye  of  the  law,  the  lottery  ticket  would  not  by  this  tide 
of  good  fortune  be  thereby  changed ;  the  sum  raised  from  it  would  be 
but  4150,000,  although  the  gross  sum  actually  gained  •  by  the  -  ^^ 
owner  of  the  scheme,  would  be  $500,000.  So  on  the  other  ^-^'^ 
hand,  had  all  the  prizes  come  out  to  the  tickets  which  had  been  sold, 
the  sum  raised  in  legal  contemplation,  by  the  drawing  of  the  schemes, 
wonld  have  been  the  same,  although  the  proprietor  of  the  scheme 
would  in  fact  have  lost  the  sum  of  $350,000,  in  addition  to  the  amount 
which  he  was  to  have  raised  by  the  lottery.  To  prove  the  legislative 
assumption,  that  all  the  tickets  are  sold,  in  the  lotteries  drawn  under 
grants  from  the  Legislature,  we  do  not  entirely  rely  upon  the  noto- 
riety of  the  fact,  that  such  lotteries  were  so  drawn  ;  but  think  it  sat- 
isfactorily shown  by  reference  to  the  provisions  of  some  of  the  Acts 
of  Assembly  in  relation  to  such  grants.  All  the  grants  in  terms  pro- 
vide for  the  sale  of  the  tickets  and  drawing  of  the  lotteries;  and  not 
an  intimation  is  to  be  found  in  any  of  them,  which  looks  to  a  draw- 
ing of  the  scheme  before  the  tickets  are  sold.  By  the  Act  of  1816, 
chap.  259,  entitled  "  an  Act  for  the  encouragement  of  literature," 
managers  were  appointed  to  raise  by  lotteries  to  be  drawn  by  them 
the  sum  of  $50,000  annually,  for  five  years,  for  the  increase  of 
the  school  fund  of  the  State.  And  the  managers  were  required  under 
the  direction  of  the  Treasurer  of  the  Western  Shore,  to  deposit  in 
such  bank  as  he  might  direct,  the  moneys  by  them,  received  for  the 
tickets  sold,  to  be  ap[)lied  to  the  payment  of  prizes,  &c.  In  case  of 
anj^  deficiency  in  the  money  so  received,  no  other  means  were  pro- 
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vided  b3'  which  the  prizes  could  be  paid.  In  almost  all  the  previoas 
lottery  grants,  the  only  bond  given  to  secure  the  payment  of  prizes, 
bound  the  commissioners  or  managers  only  to  the  application  of  the 
moneys  received  from  the  schemes  drawn,  to  the  payment  of  prizes. 
It  is  therefore  for  the  reasons  assigned  in  the  opinion  of  the  Court  in 
the  case  of  Phalen  and  Morris  vs.  The^State  of  Maryland^  a  matter  of 
the  clearest  inference,  that  the  Legislature  contemplated  a  sale  of  all 
the  tickets  in  the  schemes  of  the  lotteries  drawn. 

But  we  are  not  left  to  mere  inferences  to  ascertain  the  meaning 
and  design  of  the  Legislature  upon  this  subject,  they  have  given  us 
what  is  equivalent  to  an  unequivocal  declaration  of  their  intention  in 
this  respect. 

(a)  *  raise  the  sum  authorized  to  be  raised ;  that  in  all  such 
oZt  eases,  the  power  and  authority  given  to  raise  money  thereby, 
be  and  the  same  is  hereby  considered  as  completed,  and  the  power 
to  draw  any  other  lottery  or  lotteries,  under  the  same  authority,  be 
and  the  same  is  hereby  declared  at  an  end." 

This  enactment,  though  not  in  terms  declaratory,  yet  such  must  be 
its  judicial  construction ;  and  it  must  be  regarded  as  of  controlling 
intluenc^  in  the  ascertainment  of  the  legislative  will  in  all  subse- 
quent Acts  upon  such  subjects.  The  Act  of  1817,  ch.  154,  was  not 
only  intended  to  provide  for  the  raising  of  a  revenue  for  the  State, 
by  the  appointment  of  a  board  of  lottery  commissioners  to  draw 
schemes  for  that  purpose,  but  it  prescribed  also  certain  rules  and 
'  regulations  in  respect  to  all  other  lotteries  to  be  drawn  in  the  State. 
By  its  5th  section  it  enacts,  that  the  managers  of  all  lotteries  there- 
after to  be  drawn  should  first  submit  the  schemes  thereof  to  the  said 
lottery  commissioners,  who  were  directed  to  approve  the  same,  if 
not  contrary  to  that  Act,  or  the  law  authorizing  the  same. 

By  the  third  section  of  the  Act  of  1828,  ch.  129,  it  is  enacted, 
'^  that  in  determining  the  amount  which  may  be  raised  by  lottery  in 
virtue  of  any  grant  made  by  this  State,  the  lottery  commissioners 
shall  not  allow  any  deduction  to  be  made  from  the  sum  of  money 
which  any  scheme  of  any  lottery  that  shall  be  drawn  under  any  such 
grant,  shall  purport  to  raise,  because  of  any  ticket  or  tickets  or  parts 
of  tickets  therein  remaining  unsold  at  the  time  of  drawing  the  same." 
With  these  enactments  before  us,  and  also  the  Act  of  1818,  ch.  179, 
sec.  2,  requiring  a  payment  into  the  treasury  for  the  use  of  the  State 
of  five  per  centum  on  the  gross  amount  of  prizes  in  every  lottery  be- 
fore it  is  drawn ;  we  were  at  a  loss  to  conceive  how  any  reasonable 
doubt  could  exist  as  to  the  test  by  which  the  exhaustion  of  legisla- 
tive lottery  grants  is  to  be  ascertained ;  the  amount  which,  in  the 
contemplation  of  the  Legislature,  was  raised  by  such  scheme  drawn, 
and  the  number  of  tickets  to  be  sold  previous  to  such  drawing. 

(a)  There  is  a  lacuna  here  in  the  original  text.  The  reference  appears  to 
be  to  the  Act  of  1817,  c.  154. 
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Bat  it  has  been  urged  in  the  ca4»e  before  us,  that  the  third  section 
of  the  Act  of  1828,  ch.  129,  has  nothing  to  do  with  •  snbse-  - «« 
quent  laws,  relating  only  to  pre-existing  grants.  From  this  ^'^'^ 
interpretation  of  the  3d  section  of  the  Act  of  1828,  ch.  129,  we  entirely 
dissent.  It  prescribes  a  rule  of  conduct  for  the  lottery  commissioners 
in  all  future  time,  as  well  in  its  terms  as  in  its  nature  and  object, 
embracing  future  as  well  as  antecedent  grants;  and  viewing  it  in 
connection  with  the  two  preceding  sections  of  the  Act,  we  cannot  be 
induced  to  doubt  upon  the  subject.  It  is  said  there  could  have  been 
no  motive  in  making  it  operative  on  future  legislation,  as  in  every 
subsequent  grant  there  might  be  inserted  a  similar  provision.  This 
suggestion  makes  no  change  in  our  opinion  on  the  subject.  We  hold 
the  provision  to  be  wise  and  salutary;  and  upon  the  soundest  rules 
of  construction  more  unobjectionably  and  i)eculiarly  applicable  to 
subsequent,  than  prior  enactments.  It  givos  a  uniform  rule  of  con- 
struction embracing  all  lottery  grants,  not  clearly  exempted  from  its 
influence  by  the  Legislature.  It  evinces  a  spirit  of  impartial  legisla- 
tion, worthy  of  all  praise;  and  would  present  strong  claims  to  our 
sanction,  if  recommended  by  nothing  but  its  economical  operation 
upon  the  time  and  expenditure  of  the  General  Assembly,  and  its 
prevention  of  redundancy  in  legislative  enactments. 

The  argument  of  the  appellant's  counsel  tends  to  the  repudiation 
of  all  general  statutory  provisions  operating  on  future  legislation,  in 
opposition  to  the  opinions  of  the  most  upright  and  enlightened  jurists. 
But  even  suppose  the  argument  to  be  a  sound  one;  that  this  section 
of  the  Act  of  1828,  applied  only  to  existing  lottery  grants,  yet  con- 
necting it  with  the  Act  of  1817,  it  furnishes  such  conclusive  evidence 
of  the  legislative  will,  when  acting  on  such  subjects,  that  its  influ- 
ence on  our  opinion  would  not  be  materially  aflected. 

Under  the  Acts  of  1817,  ch.  154,  sec.  6,  and  1828,  ch.  129,  sec.  3, 
power-s  in  their  nature  judicial,  not  merely  ministerial,  are  conferred 
upon  the  lottery  commissioners.  And  as  a  general  proposition  it  is 
unquestionably  true,  that  all  schemes  of  lotteries  thereafter  drawn, 
whether  under  antecedent  or  subsequent  legislative  grants,  must  be 
submitted  to  them  for  their  approval  and  determination,  whether 
they  are  authorized  by  •  law.  If  the  face  of  the  schemes  fur-  m^^^ 
nish  not  the  test  of  exhaustion,  and  the  owners  thereof  may  ^"^^ 
at  their  pleasure,  upon  a  sale  of  any  portion  of  the  tickets,  draw  the 
lotteries,  and  the  lottery  grant  is  only  exhausted  to  the  extent  of  the 
sum  actually  realized  by  the  drawing,  it  is  absurd  to  submit  the  de- 
termination of  the  authority  to  draw  the  scheme  to  the  lottery  com- 
missioners, because  they  have  no  possible  means  of  judging  coiTcctly 
on  such  a  subject.  All  the  facts  upon  which  their  judgment  should 
be  founded,  are  sealed  in  the  bosom  of  him  who  is  interested  in  con- 
eenling  them ;  and  they  have  no  authority  given  them  to  enforce 
their  revelation.  To  our  minds  it  is  clear,  that  the  Legislature  never 
contemplated  the  drawing  of  lotteries  upon  the  sale  of  a  small  por- 
23  11  G.  &  J. 
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tion  of  the  tickets,  and  that  the  standard  of  exhaustion  was  not  the 
sum  actually  raised  by  the  drawing,  or  they  would  have  required  of 
its  owner,  after  the  drawing  of  every  scheme,  a  statement  on  oath, 
of  the  amount  realized  by  such  drawing.  It  is  also  said,  that  the 
Act  of  1835,  ch.  205,  commonly  called  the  consolidation  lottery  law. 
is  conclusive  as  to  their  construction  of  the  powers,  given  in  all 
grants  of  lotteries  by  the  Legislature ;  that  Act  authorizing  the  lot- 
tery commissioners  to  raise  ibr  the  grantees,  in  the  uame  manner 
that  they  raise  money  on  the  drawing  of  lotteries  for  the  benefit  of 
the  State,  the  net  amount  specified  in  each  consolidated  lottery 
grant!  We  cannot  give  to  the  Act  of  1835  the  effect  imputed  to  it. 
Its  object  was  in  no  wise  to  declare  or  recognize  the  rights  created 
by  the  lottery  grants  previously  to  their  consolidation ;  but  it  was  in 
effect  a  bargain  between, the  Legislature  and  those  grantees,  by 
which  the  accustomed  mode  of  realizing  the  objects  of  those  grants 
was  changed,  and  new  facilities  afforded,  in  consideration  of  which, 
those  grants  were  withdrawn  from  all  competition  or  conflict  with 
State  lotteries  for  revenue ;  and  what  was  a  more  prominent  object 
with  the  Legislature,  it  was  thereby  enabled  more  speedily  to  con- 
summate those  lottery  grants,  and  thus  hasten  the  epoch  they  de- 
sired, of  putting  an  end  to  all  drawing  of  lotteries  in  Maryland.  To 
impute  to  the  Legislature  the  design  of  conferring  by  implication  on 
ROA  '^^*®^y  grantees,  not  •  coming  in  under  the  Act  of  1835,  and 
^'•*  on  all  subsequent  grantees  of  lottery  privileges*;  the  benefits 
of  thut  Act  of  Assembly  is,  we  think,  a  construction  which  Jbas  noth- 
ing but  its  novelty  to  recommend  it,  and  is  in  manifest  conflict  with 
the  intent  of  the  Legislature.  Some  stress  has  been  laid  on  the 
alleged  peculiarity  of  the  phraseology  of  the  first  section  of  the  Act 
of  1838,  which  appoints  commissioners  with  authority  by  a  scheme 
or  schemes  of  lottery,  to  raise  the  sum  of  $150,000.  In  all  previous 
lottery  grants,  it  is  asserted,  that  the  authority  given  is  to  propose  a 
scheme  or  schemes  to  raise  '^  the  sums  of  money  mentioned  in  the 
Acts  of  Assembly."  An  examination  of  the  various  Acts  of  Assem- 
bly conferring  lottery  privileges  prior  to  1838,  shows  that  this  asser. 
tion  is  not  sustained  by  the  facts  from  which  it  is  alleged  to  appear. 
By  the  Act  of  1809,  ch.  63,  for  drawing  a  lottery  or  lotteries  in  Mid- 
dletown,  in  Frederick  County,  commissioners  are  authorized,  not  as 
is  said  "  to  propose  a  scheme  to  raise,"  &c.  but  "  to  raise  by  lottery 
or  lotteries  at  any  place  within  this  State,  a  sum  not  exceeding  two 
thousand  dollars."  The  Act  of  1809,  ch.  150,  appoints  managers  of 
a  lottery,  and  empowers  them,  not  as  stated  '*  to  proix>se  a  scheme,'^ 
&c.,  but  ''to  raise  eight  thousand  dollars."  The  same  may  be  said 
of  the  Acts  of  1810,  ch.  27—1811,  ch.  54— and  the  Acts  of  1803,  ch. 
74,  sec.  5—1804,  ch.  100—1807,  ch.  42—1810,  ch.  40— 18il,  ch.  148— 
1813,  ch.  132—1814,  ch.  IIG— 1815,  ch.  209,  and  other  Acts  which 
might  be  referred  to,  are  identical  in  terms  (if  not  stronger,)  with 
the  Act  of  1838.    And  yet  these  Acts  of  Assembly  are  so  similar  in 
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their  natare  and  objects,  and  all  their  provisions  with  those  passed 
at  the  same  sessions,  in  which  the  words  '^  to  propose  a  scheme,  &c." 
are  nsed^  that  after  carefully  examining  them,  with  a  view  to  their 
true  interpretation,  we  can  arrive  at  no  other  conclasion  than  that, 
though  the  terms  and  expressions  as  to  the  raising  of  money  by  the 
drawing  of  lotteries  are  somewhat  variant,  yet  fhat  the  same  powers 
in  this  respect  are,  and  were  designed  to  be  conferred  under  each 
A^t  of  Assembly.  And  this  conclusion  appears  to  us  sufficiently 
obvious,  even  if  the  Legislature  had  not  unequivocally  so  declared 
by  the  Acts  •of  1817  and  1828.  It  is  however  contended,  -«- 
that  conceding  to  the  3d  section  of  the  Act  of  1828,  the  inter-  ^-^^ 
pretation  we  have  ascribed  to  it,  the .  Act  of  1838,  ch.  323,  is  pro  hac 
vice  a  repeal  of  it.  And  this  constructive  repeal  has  been  based 
upon  a  variety  of  grounds. 

First,  it  is  said,  that  the  preamble  of  the  Act  of  1838,  shews  its 
objects  to  be  a  great  ^^  matter  of  State  and  general,  as  well  as  city 
interest,"  and  that  its  provisions  must  therefore  receive  such  a  con- 
struction, as  will  effectuate  the  accomplishment  of  that  object.  We 
do  not  ascribe  to  this  preamble  of  the  Act  of  1838,  that  controlling 
influence  in  expounding  its  enactments,  which  would  give  to  them 
an  import,  wholly  variant  from  that  invariably  given,  for  nearly  fifty 
years,  and  indeed  as  far  back  as  we  can  trace  the  subject  upon  our 
statute  books,  to  all  other  lottery  grants  emanating  from  the  Legis- 
lature of  Maryland.  The  erection  of  such  a  structure  as  was  con- 
templated, would,  to  be  sure,  subserve  the  public  convenience  and 
interest,  but  the  interests  of  the  State  at  large  are  quite  as  much 
concerned,  and  as  deeply  involved  in  the  encouragement  and  promo- 
tion of  Christianity  and  education,  (for  which  purpose  numerous 
lottery  grants  have  from  time  to  time  been  made,)  as  they  are  in 
the  erection  of  that  gigantic  structure,  the  diagram  of  which  has 
been  so  imposingly  displayed  to  our  view.  Dispassionately  regard- 
ing the  subject,  we  cannot  induce  ourselves  to  believe,  that  the  con- 
struction of  this  magnificent  building,  except  in  the  imaginations  of 
its  projectors,  is  such  a  paramount  object  of  State  policy,  of  such 
vital  importance  to  the  republic;  that  the  lottery  grant  made  in  aid 
of  it,  should  on  that  account,  receive  a  construction  so  fatal  to  the 
morality,  acknowledged  policy,  and  pecuniary  interest  of  the  people 
of  the  State,  and  at  war  with  that  given  to  every  other  legislative 
lottery  grant,  passed  within  the  memory  of  man. 

Secondly,  it  is  asserted  in  support  of  the  anomalous  prerogative 
construction  claimed  for  the  Act  of  1838,  chap.  325,  that  by  its  first 
section,  all  lotteries  drawn  under  it  are  exempt  from  the  payment  of 
the  five  per  cent,  tax ;  a  privilege  or  exemption,  it  is  alleged,  never 
before  conferred  in  any  lottery  •  grant  made  by  the  State.  -  «^ 
And  from  this  Act  of  favor  and  munificence,  the  appellants  ^-^^ 
claim  an  implied  legislative  transfer  in  the  drawingof  schemes  under 
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tlieir  Act,  of  all  the  ((o-wesrs    03c*.T-^ic^^    ».     ^.  ► 

iniJramog.ch«me«iu  ala    of  ^  by  the  la  ^&?erT  commisaioiieis 

Weliaveuotdeemert  it  nioes"  "^e-'e  of  the  s^^tate. 
graDts,  prior  to  1S38,  to  nscer??  ^^°'''^°™'"">  <-  "Jf  f  ""J'"''™"* 'o'tory 
let  it  be  conce.M,  what  rtoi^  f;  '  "">  ''■">'»'  o''  &  *;i"  ""ff"';?- ,  S." 
gr»r,toll838,Bbo«ldbe  e=c J.„l*  »'r°T«'  Nothingr  ^^'°"'!<.lliZl,^^ 
ol-  tl.e  Act  of  1818,  chap.  ^-^  ^^*^<^.  Irom  the  oper-^i»».  o(  ft,«  ^*°tt 
on  all  other  Iban  State     lott^.  ^      ""■  ""Poses  »  -#-■">"»««  W.? 

partial  limited  MemptioM  t_  i,  .""  ^'  "■  »  just  _.,  llat  it  ;,  ^"^  ^™ 
esemptedftoni  all  other  ,.^„,_,,  \".">  lottery  grant,  "Si  te^trt  •■  ''*t6 
the  Acteof  A,sembl.v  l.a,>.-e  uS  "'  '°"^'  l>"rthens  antf^^^On  »-^.  "N'WcV 
That  because,  by  a  speoim  ..i"""?*'.  "!»"  *t  in com*^*^,-  , „*'"  aWoft.J 
baa  conferred  on  it  one  of  j.f  ■^^'^-IBlon  in  the  Act  "^^  ^*38,  (i,:"  °'« 
teries!  therefore  it  is  eutiti  "f  ■""''''■'eges  or  imm -— -^»  ^'Ues  of  a!  ^""' 
a  doctrine  is  novel,    to     sa-i-  V.  ^'^^  onioyment  *=»■  *  thn-      "'"te  lo 

harmonue  with  the  wen    t       ^*'    '"ast  of  it"  ».!^^^       „„">»«  I     o, 

Conrt,.»  is  .hown  Y,y  ^^^  It  l,„„  been  decided  b^^^^  ""at  «,!!!  "' 
donbtastotbecorrectn,»„  """d,  (and  «•»  ^     -^^=~    Bain         '^Mj, 

US,)  that  the  vendors  c^^?  "t  that  uS„!^  tH  *  "*=»  nj  ""««  (Srf! 
to  ake  ont  licenses  v„°o  J"^"^  Town  H^n  S  *'"*  °.*  ^  ""'  '«  '0(/n;^  ' 
.oil  ticket,  in  lotteriel'\t'"  *''«  Aet  o^  lU?"l''  "'=^^  ""t  bei„''?'"^  ' 
of  ,vbieh  licenses  oat, So;^";?-^"  fo.  the  Sfit  P',  >^«'«  a«  „  f  '«'""« 
The  State  lotte.-y  Soi^^«  made  for  ^iZ^^t  ^* B «  S^S"  '""'i 
Bhall  stipulate  to  p^,-    ^    '^^  lor  th*.  sit„*^        ,  *i»/*«n  »^     '  '^«  e*-»t 

least  816,0(l«i  .,or  ^^  ^-^  tU^  State  „.mT '■■">  ■=*-*RSE,";r.-:'"-  '«. 
lower  rate  than  ave  **  tUev  ,,*l„  """■J^'"'"!  a,_  ^Moe  t^"""''"' 
therein.  A,  thou  the  ^"''-  <^en,  '^r""  ">  ^"  "-  i^"'  ■»h,t,'4"'- »' 
dis,li,im  all  idea  of^.,«-»l.olla,,t.'  '"e.^raouht  ot  ..the  tlcte'?  '," 
^„,  of  1838,  to  a\,;^  »<^elslatV  ^°  "'"'"Khon--^  their  are?  '°W 
5ST  state,  derive^''t^*'nrt. ";*'"»  "i^'g".  i-  the  p*s3-«-age  of^th  <""> 
claim  onlj,  that  tw-*''«n>  tl?^  materially  impair  tt J**  "^venue  .  •*"' 
State  object  shoulrt     i""     8oh„,     "»'•>  "'"lo  State  lot»=>  ^''J'Schen,  ""* 

petition  with  State  1  "*  PlnooV,'"  ^'^  ''"'  ">»  »0!<^  *"P''8hme,?f '  ""•* 
it  on  any  pretence  *terv  a,..  ""  ""  «1"a'  looting,  "od  in  J",  >»'  a 
that  by  a  mere  ii„p.  "«  >oaso, '"""''  ''°''*  '°"'  ""«  'at  "*"  °''  "svenu;; .'°'"' 
and  Town  Uall  loVt      ''tioi,  T.-    '  "ons'Steiicy  or   in.tiiS'"''  *>«    con.     '  "*" 

governed,  wouWi      .  **&     i.^  '*f  scbeni«>o  r  '  "  vevenue,     -What 

bv  way  of  lice,,^  »»«S  ^P°"  th„se  ,„S,*"  '""■  P<'Wic  _  '«>>  they  J^"" 
ckase  at  the  i«««  "or^''""  '""ery'^^f'P'"  by  wtJ^^S  »5,0<i,  TyS, 
Commissioner^'^-'""..  prij'""e  >'«■  tlckets^^  ""^  P'^^'^V  "»"">"« 
same  power  i^'  ^,«»>eSe^«.'  '»  »a.v  the  | '''««'''.  «*:^  ^^  ^'"-  »" 
*l>e  ^r^s  Identical  in  „„^'  "f  it,  o^^  ^^^  Possew  th. 
^"'o  Of  hi.  tickets "'^^^'^peet"       ^^  ""■'  """«  '» 
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it  T  Who  would  treat  for  a  moment,  with  the  State  commissioners 
for  the  purchase  of  lottery  schemes,  when  he  mast  guaranty  to  the 
State,  the  payment  of  at  least  $15,000,  and  could  make  no  purchase 
at  a  rate  below  five  per  cent,  on  the  amount  of  tickets  he  should 
sell;  when  by  buying  the  same  schemes  of  the  Town  Hall  Commis- 
sioners, he  would  be  exempted  from  all  guaranty,  and  might  pur- 
chase his  schemes  at  any  price  that  might  be  agreed  on  by  the  con- 
tracting parties.  To  induce  us  to  infer  that  the  General  Assembly 
intended  to  make  such  extraordinary  discriminations  in  favor  of 
State  Armory  and  Town  Hall  lotteries,  as  against  State  lotteries, 
drawn  for  the  purpose  of  public  revenue,  other  and  stronger  reasons 
must  be  urged  than  were  suggested  on  the  present  trial.  But  sup- 
pose this  State  Armory  and  Town  Hall  is  to  be  magnified  into  sueh 
a  pre-eminent  State  concern,  that  it  shall  override  not  only  all  other 
previous  lottery  grants,  but  prostrate  that  system  of  State  revenue, 
derived  from  the  drawing  of  lotteries,  which  had  been  reared  and 
protected,  by  so  much  special  legislation ;  are  we  not  to  give  the 
same  construction  to  the  Act  of  1839,  chap.  ^234,  granting  -^^ 
lottery  privileges  to  raise  a  sum  of  money,  in  aid  of  the  con-  ^-^^ 
struction  of  an  outlet  lock  of  the  Tide  Water  Canal  at  Bell's  Ferry, 
and  to  the  Act  of  1839,  chap.  219,  authorizing  a  lottery  to  raise  a 
sum  of  money  for  building  a  Masonic  Hall  at  Elkton  in  Cecil  County, 
and  the  Act  of  1839,  chap.  146,  granting  a  lottery  to  aid  in  the  con- 
struction of  a  Town  Hall  or  Odd  Fellows  Hall  at  Easton,  all  of  which 
Acts  of  Assembly  confers  on  its  commissioners,  in  every  respect,  pre- 
cisely the  same  powers  and  exemption,  in  reference  to  the  exercise 
of  the  franchise  granted,  that  are  by  the  Act  of  1838,  conferred  on 
the  Town  Hall  Commissioners?  If  the  argument  of  the  appellant's 
counsel  be  a  sound  one,  we  do  not  see  how  we  can  avoid  arri\ing  at 
that  conclusion.  And  yet  it  would  be  a  startling  proposition  to 
assert  that  by  these  Acts  of  Assembly,  this  outlet  lock.  Masonic  Town 
Hall,  and  Town  or  Odd  Fellows  Hall,  were  converted  into  such  ab- 
sorl)ing,  paramount  State  objects,  that  we  are  to  presume,  without 
the  semblance  of  an  expression  of  the  will  of  the  Legislature  to  that 
effect,  that  it  designed  for  the  accomplishment  of  these  objects,  to 
sacrifice  the  public  revenue  derived  from  State  lotteries ;  and  to  con- 
fer on  the  lottery  commissioners  under  these  three  Acts  of  Assembly, 
all  the  powers  heretofore  exclusively  vested  in  the  State,  of  lottery 
commissioners  to  raise  a  revenue  for  the  public  benefit,  and  which 
powers  (apart  from  the  Act  of  1838,)  as  now  interpreted,  were  denied 
to  the  commissioners  and  managers  under  all  other  lottery  grants, 
emanating  from  the  State :  and  were  not  exercised  by  the  lottery  com- 
missioners, even  whilst  raising  a  revenue  for  the  State,  but  under  a 
8i>eGiall3'  delegated  authority.  By  such  a  construction  there  is  en- 
tailed upon  the  State,  for  a  period  perhaps,  of  almost  interminable 
duration  and  of  the  most  odious  character,  a  lottery  system,  in  a 
great  degree  beyond  the  reach  of  legislative  regulations  or  restraint, 
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aud  restiDg  in  tlie  aluio^t^      ur**.rx    ^      n 

And  this  too,  iL  opposition     t«»     ™"^*"**"e'«   will   ol—  the  lottery  dealera 


aud  TMtiDg  in  tlie  altiio^t;      tlnr.r^ 

And  this  too,  in  opposition     t;„     "controlled   will   o|—  the  lottery  dealeis 

erinccd  by  the  Act  of  1S34,  „!  o>  "'"'  "'^''  "*  ^  "o  LegMatare  a^ 
by  tbo  Actor  1839,  ch,    3X— l_t  -=19.  and  more  ^^^">'^giy  aanifested 

rtoa  '"f  *''*'  approach,  -with/?  provide  by  conats.  ^»-  National  enactment 
*•*»'   when  tbe  drawioe   o*'    1  *^otne  •  reasonat^  *  *  *'"">  "^  **■«  •*'«■' 

land.  'ottories  sbould  be  .as'^  *  "°  °°"  '°  ""J" 

To  deprive  the  Sta(;e  of-     f..  TftVftuv.^, 

oircnmatances,  by  such  svu  iu!L,'"*"'M  of  raisiag  g^:,,=^>>«\4  „!*™*'«ll* 
a  caee  in  the  aunals  of  legisin',-  •=""<>»  ">'■  Power,  'T^dem  ™>nV,  W 
,„,„„ain  it  Moitely  ^.o;;''"";  without  a  pr;,^^W  "'  *«^«tto 
s.gnaol  theleg.slata,.e  woufrt"'"''""""' and  cona*  «?*'*'>'^  MltV  lk„  ? 
dtawingol  lotteries  lor  tu^^''^  "  '-ave  beeo^o  *=*  *^«  abaM„  "  *< 
tbem  for  the  State  Aiu.or^."'"''"  <>'  the  State  ^^-a*  to  h.  °«*  » 
»236,000  was  raised,  than  °"^S  ""<l  Town  S  ,,  '  S^t»  .,  "*'«  flp.. 
sionera  with  the  powers  "^*o  '""e  cllTh^'^l^' ".^^  ">«  net  .  " 
been  mad.  to  it,  by  the  JL^^^  ""^  o  ai»  i,""^  '■^■*'*»  BaH  '"■» 
Town  Hall  project,  the.-^^°J«<=tor8  0?^  ^^"^  ^^V,^h  f" I  """""i 
would  have  been.  '^   '»   "o  difflj,,,"  ?  Srand     a^3,f."   "  Propoaif, 

But  w.  are  told,  tU^t    tf,  ^  "-  '""■■''*S  tf   ^"'i^^' 

selves  given  the  »I>l.«na,Vt;    **»"'<*  lA.tt<.rv  c„„      -  "'  '««   •- 

roving  ol  new  scbeii,       ""^s   "onsti  oofii;^  ^"""m  J 

ave  rai,«ed  more  tUsvf,    ?;    '^'tor  tl„'  S  . '"  '^''e    '^ 


proving  or  new  scbe,n^"  "^s   «0"st,  ,^^.?"^  Oommt  :,b,_  **  aosffj 

have  rai,«ed  more  tU>v,,«'    «<tor  ,1,  '  rt™". '<>  t^e    ^=V^ ^/on-;,.  ^ 
sioners  may  have  iloii_'^"*»   Bllni    „|-   .5^'"^  ""   "o*^  ^t  „  J     "«P»  «*«». 
the  provision,  or  Lhe^'    »h«-o„',,     '    •=33,000.      W  Jj  .^"^  ""^ /&?g   /*«'»■ 
dntiea  or  powers,  or  1^,-f-«t8   ot'*-!' . '""IT"'*""*'  <"^  "*^^*'*'='«*Sr,^     "''■ 
opinion  or  this  Court^-*'    other        """'''■'■'  °''  »  "'K     i*l«««.  ^f-^,* 
The  »|.pellai.ta' cot,,V*    ">«  ers,."!""','  '""'  '""■'>  »<>"     ^'nSt;;'^"  »r'thetr 
third  section  or  tire   ^"'®'   h-.v      '  l*'<"'»  *'■  """onoe   on   th^ 

their  grant  is  not  ej^r^^t     of    is-.i    ''^  "'"'  e'oat  i==--^nad6ne„ 
schemes  sold,  but  a    ""^^steH     .       '  """"P-   323,  aa   de^^«="onat.ri     °°   the 
raise,  and  that  by   tl.       "^l  l>aVf  *""""'""'. 'llej  h*^   a^e    reer"^   ">at 
powered  to  continue  \«    «'='PIioit°;  ""  ""''  "">J'  "e=-  ^«   autwT«<i.  for 
Iromsocb  sales,  the,    ,    "«  Sellin  ""*  "''  ""»*  sectfc  -^n,  thev-      **^    *« 

bny  a  scheme,  an^   ,^  '«*   «u,„    '?  '";  »<!l"eme«,  until   t-^Je^  Ilaii  "^  ««■- 

^^  tte"'"^  "'«"?      -oiwaition  cannot  »«    <leme?°'^ 

>>.„'*  «ol.e„,„.''-"'"»"iteDi„lat«rtB    *^  thus  «!?'  and 


to  riiise.    Thi 

therefore  tbe 


LUCAS  ET  AL.  V8.  LOTTERY  OOM'RS.— 11  G.  &  J.      359 

gaage  used  in  the  Act  of  1838,  chap.  323,  and  its  supplement  of  1839, 
chap.  52j  support  this  inference  1  In  the  question  we  propose  to  ex- 
amine, apon  a  superficial  view  of  these  Acts  of  Assembly,  there  is 
some  plausibility  in  the  construction  of  them  given  by  the  appellants. 
But  its  fallacy,  we  think  apparent,  upon  a  more  attentive  perusal. 
It  will  not  be  denied,  as  before  stated,  that  it  was  the  expectation 
and  design  of  the  Legislature,  that  the  purchasers  of  schemes  in  the 
Town  Hall  lottery,  were  to  acquire  them  at  a  less  sum  than  on  their 
drawing  they  were  competent  to  raise.  Upon  no  other  conceivable 
motive,  would  any  lottery  dealer  become  such  a  purchaser.  As  a 
corollary,  from  this  postulate,  it  must  be  admitted,  that  if  the  Legis- 
lature intended  to  authorize  the  Town  Hall  commissioners  to  sell 
schemes  of  lotteries  without  limitation  as  to  price,  until  from  such 
6ale8  they  received  the  net  sum  of  $225,000,  that  the  purchasers  of 
such  schemes  may  lawfully  draw  all  they  shall  have  purchased;  not- 
withstanding, that  by  such  drawing  they  might  raise  ten  times  (for 
example,}  the  amount  received  by  the  Town  Hall  commissioners.  If 
the  transfer  of  such  authority  was  not  contemplated  by  the  Legisla- 
ture, it  would  have  passed  a  law  manifestly  enabling  these  commis* 
sioners  to  practice  the  grossest  fraud,  that  was  ever  practised,  upon 
an  unsuspecting  man.  If  it  did  not  intend  to  invest  these  purcha- 
sers with  such  power,  then  we  think  the  implication  almost  irresisti- 
ble, that  it  did  not  design  to  authorizethe  sale  of  more  schemes  than 
were  competent  to  raise  by  their  drawing,  the  sum  of  (225,000. 
Does  the  Act  of  1838,  with  its  supplement  of  1839,  by  any  fair  inter- 
pretation of  the  language  used  in  *  them,  confer  such  a  power 
on  these  commissioners,  is  the  inquiry  we  propose  to  consider?  ^^^ 
So  far  from  it,  both  the  original  Act  and  its  supplement,  negative 
such  an  implication  of  power  in  the  clearest  terms.  The  third  sec- 
tion of  the  Act  of  1838,  provides,  <Hhat  the  said  commissioners,  ap- 
pointed by  this  Act,  may  sell  for  such  sums  of  money  as  they  may 
deem  proper,  the  scheme  or  schemes  aforesaid,  and  the  purchasers 
thereof  and  their  assigns,  shall  have  and  enjoy  all  the  rights  and 
privileges  in  the  disposal  of  the  tickets  in  said  schemes,  and  the 
raising  money  therefrom  as  are  conferred  on  said  commissioners." 
And  the  supplement  thereto,  passed  in  1839,  chap.  52,  for  the  pur- 
pose of  increasing  the  sum  authorized  to  be  raised  in  the  original 
Act  from  $150,000  to  $225,000,  provides,  '^  that  the  privilege  of  draw- 
ing a  scheme  or  schemes  of  lotteries,  conferred  by  said  Act  and  this 
supplement,  shall  cease  as  soon  as  by  the  drawing  of  the  said  schemes, 
the  net  sum  of  $225,000  shall  have  been  raised."  The  third  section 
of  the  Act  of  1838,  is  to  be  construed  in  connection  with  the  first, 
and  limits  and  explains  its  meaning,  showing  to  what  extent  the 
right  of  sale  was  conferred,  and  the  powers  thereby  transferred  to 
the  purchasers,  which  powers  are  defined  in  language  too  explicit, 
we  conceive,  for  a  controverted  construction,  and  give  to  purchasers 
^'  all  the  rights  and  privileges  in  the  disposal  of  the  tickets  in  said 
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scbemas,  and  the  raisin  j^    mono-v-   th 

lened  on  said  commissiotiers  >»  ^«reft-om,  as  a  i^c^-*  bj  this  Act,  con- 
Hioners  in  raising  money      aa.oVl  „.  '**^  ''^s  the  E=»-.^3Werof  thecomuiis- 

Wliy,  it  ceased  to  exiafc  fcli<^  j„  selling  tickets  -M^  ^^^  lottery  BcbsmesT 
drawing  of  schemes ;  a.r»cl  isj  /?"**'"'' *15O,00O  ne» -^^  "^a*  nw'sed,  by  the 
it  terminated  in  the  occur^„  ^'le  hands  ol' the  p«.^»  ^*'''^r« ''^•«'*'*'"'™ 
tion  of  the  Town  Hall  lotte"?:  "*■  .'*".?  «»■»»  era^J"  "OW  6xn\S!°'»- 
nouncedinthesopploment  or "  ,  ''"'^''=8«. '»  stl*:?^8  t^t  tW  ll^'^- 
privilego  shall  be  extiuct,  ■  - °*  '-^-J*.  which  aeola?*^»,V,nen  e  ^''*''*'S 
"the  net  sum  of  two  hun,lrert  ''°"."  ^  *>>■  'he  di-*=^^nsa,,^  ?'  »Aeme8 
have  been  raised."  No  rti"  „  V  " ' "'  twentv  five  tV*  ^  ?"*  *<«ats  «W 
dtawn  b,  the  Town  H  ^if  ^^^5- »>  i o ation  is  f„?rma'!*3^        ' ^**«oCl,! 

the  |»sitlve  t»r„^°^.'-  "sioner,  aud"het*^'"»«>h»2!''*'!,'«« 
SS-*  that  the  powers  01^5    °*    H'ese   enaotm.^,  ""t  •  a..     ^'  Froi 

not  bededoced  from  the-  "»°<»  '>y  theOW  d**'  ^— nn,  *PPeat8  to  1 
teries,  and  that  had  th,^-.'^"';borit^y'^°,',^°"»  Hall  -C=Ott,B>i^.  1^  U.  „ 
lions  of  dolla™,  the  n.^*;?     solrt  sehemls    o^  ""  *"  8«lletn       '  "* 

tho8e.ebeme.,orauj."^«nt   the  pu^h;,s?"^'''=-    *  to  i^^f^X^Ofl, 
that   moment  the   lottei-J^'^""!.  -^ai"^  t^*"  •""»         »:3y  ,/*"«   five  J 
were  eihansted,  an,,   ^U      ^     P'ivlleires  „    I  """  ^°  » J»:»     , ''*   <!»»!„ 
the  Town  Hall  gran  t,    ^^    P"xver  to  *",?  """"  the       ^^  Of  teag™*'"*  , 
Town    Hall   commissi^ ^»   at    „„    .^d  ^^u"'^  <"■    -^     '"«'lasj'^' '">■ 
scheme.,  onetenth  1>^°V'«'^     .nay  not'  ?"*'°"gh    i,^  ^airfo,!^   «<=l>effle 
leged  iKiwer  to  sell  ;  JJf  *•    of    the  L"°'    ''»™    ''enli;^        «„■"*"« o»rf 
h»been  .tn,ngl.v  ,.r^  *;«>««    umi^^^h"/  WZS.OOO.  ^'^^'«"'*  of  ft'^"*' 
tended  that  the  Stat«'"*«i   in  tho        ^   ^'"■'"'  «'<V    ->      ^^^el!^,     ** 
that  this  conid  not  ^J     ^»-,„„  '        argnnient,  that  ^l^*"  'S,p»,  JltJ^.r 
Legislalnre  wonid  u^^  ^?"«cte,i  1','!!,         t"   '^"'l  «1»     — "uM"  h'"""'«'''ln"' 
commissioners,  "  for   „    *^ererAV  ^     "  """"  »225,o-^Oo  ;   ,5?    OoUhe^. 
nnless.t  had  co„t«„«"cl.    sud«  ,^,"™ '''"'"'<«' «"'■!>'  '"^^"heo,!^"''   thi 

schemes  sbonld  he  r,!  *^''>tecl  f)  <°o<>«y  as  they  n«=*''y  deen.  '•J  the 
grant,  by  the  sale  ..^'"^Ovec,  t  "  "■«  '<>«>  sustaiu  -^•*  by  .j"  P'oper, 
eonclnslon  attempt^,!  ""^litin,?  \  """""B'  to  be  ra^  ^^d  bv  th  ?*'«  "f 
be  satisfied  of  thei,.''  '»  fee  rt.  ""hemes.  Before  — i»e  a«.„5  '""ery 
of  all  proof.  Not  U.x,*^>^«.,  ^,',-'*"  '">".  these  prem.  -»es,  „i'°'  <«  the 
I^gislatnre  a,  th«  i^^^ing^'^'^''  «-->'»>nnot  assnm -^  '"  the^J' ''"t 
m,t»,n.en  to  8p^^^ns,s„^l>..t  representation,  ,s^-e>^  man  "?"*■"* 
.xot  ,f  we  ,hd,  »„  «>-<te  in  "  '«  provision  of  the  Ac  *=  <>'  iSr  "  ""' 
affect  onrwmstpt,'7'<l   \v«.  „     ^''^  wide  flftlH  ..r         .  *ir«„        ®'  *ecan 

But  it  Is  nrg^,,  *"'  the  0|,i„i„„"t  only  m  aocC<^<^ed   on    ,1.    '  ''"' 

of  183S,  Whie^f  •   that  t,       ,  '  "»  "»-«  Z5^==^  •■*"  ™^ 

•'Che  "'  '"""ediatelv      """'^''i'^.^i^  "•"  »«l«  », 
"""■M  »»  "oresaw  "•^"   «aV'^^^  <=«"iryi„gt,„ 
°'  Panicula*^ 
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amoants  and  terms  of  such  sales,"  •  clearly  proves,  that  these  ^qo 
sales  were  to  be  continned,  until  the  sum  of  $225,000  was  real-  ^^^ 
ized  from  their  proceeds ;  and  that  this  proviso  of  the  Act  of  As- 
sembly is  inoperative,  and  without  object  upon  any  other  hypothesis. 
Neither  of  these  propositions  can,  in  our  opinion,  be  sustained.  This 
provisory  enactment  is,  in  every  aspect  in  which  it  may  be  viewed, 
as  necessary,  and  as  perfectly  consistent  with  the  designs  of  the 
Legislature,  had  they  been,  that  the  commissioners  should  sell  only 
such  number  of  schemes,  as  upon  their  face,  were  competent  to  raise 
the  stipulated  amount,  as  if  such  sales  were  to  be  continued  until 
the  specified  sum  had  been  realized  by  the  commissioners ;  and  its 
operation  equally  apparent  and  efficient  upon  either  assumption  of 
the  legislative  design.  The  second  section  of  the  Act  of  1838,  had 
directed,  that  the  commissioners  should  give  bond  'M'or  the  due  ap- 
plication for  the  purposes  of  this  Act,  of  the  moneys  coming  to  their 
hands  as  commissioners."  When  therefore,  by  the  third  section, 
they  were  authorized  to  sell  the  schemes  of  the  lotteries,  it  was  a 
necessary  precaution  in  order  to  the  enforcement  of  the  bond,  that 
reports  should  be  made  by  the  commissioners,  of  the  amounts  re- 
ceived by  them  ,on  the  sales  of  schemes.  But  upon  our  construction 
of  all  lottery  grants,  (other  than  those  drawn  by  the  lottery  commis- 
sioners for  the  benefit  of  the  State,  under  peculiar  legislative  provi- 
sions applicable  to  them  only,)  that  every  scheme  raises  the  sum  that 
it  purports  to  raise,  no  report  of  the  receipts  of  the  Town  Hall  com- 
missioners was  necessary,  and  therefore  the  law  required  none.  Be- 
cause the  sum,  in  legal  contemplation  raised,  was  known  to  the  lot- 
tery commissioners,  whose  duty  it  was  to  determine  on  the  exhaus- 
tion of  the  Town  Hall  lottery  grant,  when  called  on  to  approve 
schemes  to  be  drawn  under  it ;  and  the  public  were  presumed  to  pos- 
sess the  same  knowledge,  through  the  medium  of  the  public  news- 
papers, in  which  the  community  are  notified  of  the  lottery  schemes 
to  be  drawn.  But  the  sum  received  on  the  sale  of  a  lottery  scheme, 
rests  only  in  the  knowledge  of  the  vendor  and  vendee :  hence  the 
necessity  for  the  report  required  in  this  case. 

It  has  been  said  that  the  Act  of  1838,  cannot  defeat  or  •  re-  -  o/i 
tard  the  gratification  of  the  wish  of  the  Legislature,  to  secure  ^•'* 
at  some  reasonable  time,  the  termination  of  all  lottery  privileges  in 
Maryland  or  entail  upon  us  an  odious,  demoralizing,  protracted,  lot- 
tery scourge ;  because  by  the  supplement  of  1839,  chap.  52,  it  is  pro- 
vided, that  the  Town  Hall  lottery  privilege  shall  not  extend  beyond 
the  i)eriod  when  the  existing  lottery  grants  shall  have  expired.  But 
how  easy  would  it  be  for  the  commissioners  of  this  mammoth  lottery 
grant,  to  obtain  the  control  of  some  minor  lottery  privilege,  whose 
time  of  drawing  has  no  limitation,  and  thus  secure  the  indefinite 
duration  of  its  powers.  And  further,  if  we  ascribe  to  the  Town  Hall 
lottery  grant,  the  alarming  powers  which  are  claimed  for  it,  we  must 
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yield  the  same  to  the  Town  or  Odd  Fellows  Hall  lottery  privilege,  in 
the  drawing  of  which,  there  is  no  limitation  as  to  time. 

The  views  which  we  have  expressed  npon  the  principal  matters  in 
controversy  in  this  case,  render  it  unnecessary  to  decide  several 
minor  incidental  points,  which  were  raised  in  the  argument. 

The  orders  of  the  Chancellor,  granting  and  connnuing  the  injanc- 
tion  issned  in  this  case  are  affirmed.  Orders  affirmed. 

Buchanan,  C.  J.,  and  Abohbb,  J.  dissented. 
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ABATEMENT. 
iiee  Equity,  1,  7. 

ACTION. 

1 .  Trespass  on  the  case,  and  not  tresi>as8  vi  et  armis,  is  the  proper  remedy 

when  an  injury  to  a  person  or  his  property,  is  occasioned  by  the 
regular  process  of  a  Court  of  competent  jurisdiction,  maliciously 
sued  out.     Warfleld  vs.  Walter^  54. 

2.  If  the  plaintiff's  form  of  action  be  misconceived,  advantage  may  be 

taken  hereof  under  the  general  issue.    lb. 

8.  Where  a  vendor  sold  land  clear  of  all  incumbrances,  and  at  the  time 
of  his  action  brought  for  the  purchate  money,  he  held  but  an  equit- 
able title,  subject  to  an  incumbrance,  and  the  fee  was  in  a  third  per- 
son, and  the  title  remained  in  that  condition  until  the  time  of  trial, 
the  plaintiff  cannot  recover.    Ragan  vs.  Oaither^  320. 

See  CoNTBAcr,  18. 

ADVANCEMENT. 

The  property  given  by  a  parent  in  his  life-time  to  his  children,  by  way 
of  advancement,  forms  no  part  of  his  estate  at  the  time  of  his  death. 
Chase  vs.  Lockerman^  128. 

APPEAL  AND  ERROR.  . 

1.  A  legitimate  rule  of  Court,  prescribes  a  law  to  the  Court  itself,  to 

which  it  is  required  to  conform;  and  any  error  of  opinion,  in  respect 
either  to  its  legal  effect,  or  to  its  application  to  a  particular  case, 
will  entitle  the  party  injured  to  redress  by  appeal,  provided  the 
decision  is  final,  and  there  is  no  other  objection  to  the  appeal.  Dun- 
bar vs.  Conway^  64. 

2.  It  is  for  this  tribunal,  and  not  for  the  inferior  Court,  to  determine 

whether,  in  any  given  case,  an  appeal  lies.     Oliver  vs.  Palmer^  98. 

8.  Under  the  Act  of  1826,  ch.  200,  section  14,  all  appeals  from  decrees  of 
the  Court  of  Chancery,  shall  be  prosecuted  within  nine  months 
from  the  time  of  making  such  decrees,  unless  it  shall  be  alleged  on 
oath  or  affirmation,  that  such  decree  was  obtained  by  fraud  or  mis- 
take,   lb, 

4.  The  law  does  not  require  that  the  fraud  or  mistake  shall  be  proved, 
nor  is  it  a  subject  of  controversy  between  the  parties.  Neither  is  it 
necessary  to  entitle  a  party  to  appeal  under  this  Act  of  Assembly, 
after  the  expiration  of  the  nine  months,  that  the  grounds  or  nature 
of  the  fraud  or  mistake  should  be  stated.  If  it  be  alleged  on  oath, 
that  the  decree  was  obtained  by  fraud  or  mistake,  it  is  sufficient  to 
warrant  the  appeal  after  the  nine  months — and  the  law  being  silent 
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On  the  15tl>  April.    1  »30  ,   tbe  County  Coun 
■     ^yg  jiie  aocount    of     tl-^e     nuditor.  distributing 
from  which  tUo     ^».rt.ie8     iuterested    took  an 
decree  was  (or  Q.  Ba.le  ,    from   whicb  no  appeal  fc* 
passed  on  the    TS-tVk     May,     1885.      The   Court    ■* 
esamiue  into  the   -w».\i(\\ty  of    the  original  deciT 
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jjarcU  the  deCerjiiant  api>ealed,  having  first 
jTeJdthat  umie*-  tV»e  A.t-.t  of  18S0.  ch.  185,  the  a-, 
taken,  and  the  <ie<;x:e.e  not  final.  Lee  itb.  rin* 
B.  The  object  of  filing  ^.n.  a.ppeal  bond  in  such  a 
peod  Iheexecvition.  of  the  decree  for  a  sa/e  <i- 
in  dispute,  until  «.  final  decree  should  be  paesej 
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'^fS  t^  ^"^^  ^^^^'^  below,  only  to  the  r«r 
H«S.ie  '^^^-t'^  direction,  is  not  open  up 
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Court  to  grant  an  instruct 
.  to  determine  on  the  existen 
,2.  Whereupon  K^^^^^^'^Jy  *^«  the  proper  judges. 
Court  reudere^^  *  demurrer  to  the  whole  de 
upon  tlie  sec.oi.^^i**^'^*'*^*  upon  the  first  count 
and  entered  ^  ,  ^^  ''^'*  plaintiff,  this  Court  r. 
though  th«  ni^^K*"«"t  ou  the  demurrer  gem 
j3.  Where  the  ^jvirt  *^"""t  was  defective.  Gurleij 
ietnurrer-  ^^  Anient  of  the  County  Court 
i-edcndo  >vVte,v«  ^T^^*^*"^'""  is  reversed,  this  C 
miswken.        .-i,  ~,         iegal  effect  of  the  contra- 

County  OouyJ^"*'*'''^**"*^  a  declaration  cont 
the  plaintiff  Rendered  judgment  for  the  dt 
causes  off  ^^J^  '^^^  «»"nt.  The  defendant 
count  austaiia^Tf*/  ^'S««d,  were  ex*.-h 
theconnt  de^lrt  ^^^""^  •  «Po«  the  appeal  t\. 
mea  lu  faTor  of  the  plaintiff. 
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15.  Under  the  Act  of  1826,  ch.  200,  sec.  13,  each  party  has  three  years 

from  the  rendition  of  a  judgment  at  law  in  the  County  Court,  to 
enter  an  appeal  to  this  Court.    State  vs.  MackaU^  311. 

16.  The  filing  of  a  bill  of  exceptions  is  not  equivalent  to  the  entry  of  an 

appeal.    Ih. 

17.  Under  the  sixth  section  of  the  same  Act,  it  is  the  duty  of  the  clerk 

of  the  Court  from  the  judgment  of  which  an  appeal  has  been 
entered,  to  transmit  the  record  to  this  Court  within  forty  days  after 
the  entry  of  such  appeal.     Ih, 

18.  It  is  a  presumption  of  law,  that  the  clerk  of  the  Court,  a  public 

officer,  discharges  his  duty  in  conformity  to  law.    Ih. 

19.  So  where  the  record  was  silent  as  to  the  date  of  the  entry  of  the 

appeal,  and  the  fact  was  not  admitted  by  the  parties,  this  Court  will 
presume,  that  the  record  was  transmitted  within  forty  days  of  the 
time  of  the  entry  of  an  appeal.     Ih. 
30.  Where  deeds  constitute  a  material  part  of  the  plaintiif  ^s  case,  and 
are.  not  inserted  in  the  bill  of  exceptions,  and  the  correctness  of 
the  County  Courtis  instruction  depends  upon  the  effect  of  such 
deeds,  this  Court,  in  the  absence  of  such  documents,  will  not  as- 
sume that  the  County  Court  was  warranted  in  giving  a  hypothetical 
direction  in  favor  of  the  plaintiff.     Ragan  vs.  Oaither^  320. 
See  Descent  and  Distribution,  4. 
Equity,  86,  33,  46,  58. 
Judgment,  2,  4. 
Law  and  Fact,  4. 
Pleading,  5. 

ARBITRATION  AND   AWARD. 

A  bill  filed  by  legatees  and  devisees  against  husband  and  wife  for 
an  account,  alleged  that  the  wife  while  sole  was  executrix  of  the  tes- 
tator, and  guardian  of  the  complainants,  and  that  the  husband,  after 
his  marriage,  also  became  their  guardian,  and  both  had  received  the 
funds  of  the  estate,  the  wife  while  sole  and  the  husband  after  his 
marriage;  it  was  agreed,  that  *'all  matters  in  controversy  in  this 
cause  be  referred  to  the  arbitrament  and  award  of  S.'^  An  award 
being  filed,  directing  the  husband  and  wife  to  pay  a  sum  in  gross, 
to  each  complainant  as  due  from  the  testator's  personal  estate,  the 
rents  of  his  real  estate,  and  balances  on  the  guardian's  accounts,  it 
was  set  aside  for  uncertainty,  in  not  stating  on  account  of  which  of 
the  defendants,  and  in  what  character,  the  indebtedness  accrued. 
Dorsey  vs.  Dcrsey,  202. 

ARREST  OF  JUDGMENT. 
See  Judgment. 

ASSIGNMENT. 

See  Debtor  and  Creditor,  7. 

ASSUMPSIT. 
See  Equity,  6. 
Evidence,  15. 
Peouissort  Notes,  2. 
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BAIL. 

Under  the  Act  of  1828,  ch.  161,  it  is  the  privilege  of  bail  in  Baltimore 
County  Court,  to  surrender  his  principal,  in  his  own  discharge,  at 
any  time  during  the  term,  at  which  the  fiat  is  finally  entered;  and 
this  privilege  extends  to  an  adjourned  term,  although  such  term  is 
held  on  the  day  at  which  the  succeeding  term  is  to  commence.  Dun- 
bar vs.  Conway y  64. 

See  Pleadino,  1. 
Surety,  1,  3. 

BALTIMORE  CITY. 

1.  By  the  Act  of  1745,  ch.  9,  sec.  10,  it  was  enacted,  ^'that  all  improve- 

ments of  what  kind  soever,  either,  &c.  that  have  or  shall  be  made 
out  of  the  water,  or  where  it  usually  flows,  shall,  as  an  encourage- 
mejit  to  such  improvers,  be  forever  deemed  the  right,  title,  and 
inheritance  of  such  improvers,  their  heirs  and  assigns  forever/^ 
The  improvements  authorized  by  that  Act,  were  those  made  by 
improvers  in  front  of  their  own  lots,  not  of  their  neighbors  in 
Baltimore  Town,  and  the  right  of  improvement,  in  cases  of  conflict 
between  riparian  proprietors,  arising  from  the  curvature  of  the 
shores  of  our  waters,  is  vested  in  the  elder  patent,  and  not  divested 
by  subsequent  patent.     WUsati  vs.  Irdoea^  288. 

2.  The  Act  of  1784,  ch.  89,  s^c.  6,  which  was  intended  to  make  such  im- 

provements as  has  been  made  in  the  harbor  of  Baltimore,  a  part  of 
Baltimore  Town,  saves  to  all  persons  the  rights  acquired  under  the 
Act  of  1745,  ch.  9,  sec.  10.  Jb. 
8.  For  the  purpose  of  protecting  the  public  right  of  navigation,  the  Legis- 
lature passed  the  Act  of  1788,  ch.  24,  appointing  Wardens  for  the 
Port  of  Baltimore;  and  the  right  to  make  improvements  under  the 
Act  of  1745,  was  made  subject  by  the  Act  of  1788,  to  the  jurisdiction 
of  the  Board  of  Wardens,  whose  permission  it  was  necessary  to  ob- 
tain, before  an  improvement  could  be  thereafter  made  into  the  harbor. 
76. 

4.  The  Board  of  Wardens,  in  execution  of  their  duties,  established  a 

water  line  called  the  Port  Wardens^  Line,  beyond  which  they  would 
not  grant  permissions.    lb, 

5.  Where,  those  claiming  under  an  elder  patent,  obtained  permission  to 

improve  out  to  the  Port  Widens'  Line,  the  intervening  fast  land 
made  by  natural  or  artificial  causes,  in  front  of  their  lots,  vests  in 
them,  though  also  in  fact  in  front  of  the  land  of  a  junior  patentee. 

6.  The  ordinance  of  the  City  of  Baltimore  of  1828,  ch.  19,  which  author- 

ized the  corporate  authorities  to  contract  with  the  owners  of  lots, 
for  filling  up  the  same  into  the  water,  and  in  case  of  neglect  or 
refusal  to  contract  on  the  part  of  the  owners,  the  improvement  was 
to  be  made  at  their  expense,  which  was  to  be  a  lien  on  the  property, 
must  enure  to  the  benefit  of  the  senior  patent,  where  the  city  has 
made  the  improvement,  upon  the  refusal  of  the  proprietor;  and  the 
payment  of  the  cost  thereof,  by  another  proprietor  claiming  under 
a  junior  patent,  does  not  divest  that  right;  nor  would  it  be  compe- 
tent to  the  corporation  of  Baltimore,  to  vary  rights  established  in 
such  cases,  by  the  general  law.  lb. 
See  Tax,  1. 
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BANKRUPTCY  AND  INSOLVENCY. 
See  EQxmr,  1. 
Wills,  5. 

BOND. 

See  Appeal  and  Error,  9. 
Evidence,  26. 
Sheriff. 

CLERK  OF  COURT. 

See  Appeal  and  Error.  18. 

CONSIDERATION. 

The  coDsideratioD  of  a  single  bill  cannot  be  enquired  into,  or  a  failure 
of  it  averred  or  proved  in  an  action  upon  it  at  law.  Newcomer  vs. 
Kline,  818. 

CONSTITUTIONAL  LAW. 
See  Infant,  8. 

CONTRACT, 

1.  Where  a  contract  consists  of  several  distinct  and  separate  stipula- 

tions on  the  one  side,  and  a  legal  consideration  is  stated  on  the  other, 
it  must  be  considered  that  the  entire  contract  was  in  the  contempla- 
tion of  the  parties  in  each  particular  stipulation,  and  formed  one  of 
the  inducements  therefor,  and  no  one  stipulation  can  be  supposed  to 
result  from,  or  compensate  for  the  consideration,  or  any  portion  of 
it,  exclusive  of  other  stipulations,  unless  the  parties  have  expressly 
so  declared.    Stcmebury  vs.  Frmger^  101. 

2.  And  this  will  be  the  case,  whether  the  consideration  be  a  sum  of 

money,  to  be  paid  in  gross,  or  a  specific  act  to  be  performed,  or 
several  payments  in  money,  or  several  acts  to  be  performed.    lb, 
8.  Courts  of  equity  in  Maryland  will  enforce  contracts  relating  to  land 
not  within  the  State,  by  proceeding  against  the  person  of  the  con- 
tracting party.    lb. 

4.  An  agreement  to  be  within  the  Statute  of  Frauds  must  be  entirely  in 

writing,  and  signed  by  the  party  to  be  charged  or  his  authorized 
agent.  Parol  evidence  is  inadmissible  to  connect  separate  written 
papers.     Moale  vs.  Buchanan^  208. 

5.  A  parol  contract  concerning  land,  in  part  performed,  may  be  decreed 

to  be  specifically  executed;  part  performance  taking  the  case  out 
of  the  Statute  of  Frauds.  So  likewise,  when  the  contract  in  part 
performed,  is  partly  in  writing  and  i)artly  in  parol.    lb, 

6.  A  Court  of  equity  will  receive  parol  evidence,  at  the  instance  of  a 

complainant,  to  rectify  a  written  contract,  and  execute  it  specifically 
as  rectified.    lb. 

7.  A  contract  which  creates  a  specific  lien  on  real  property  has  a  superior 

equity  to  the  general  lien  of  a  subsequent  judgment.     lb. 

8.  Specific  performance  will  not  be  decreed  in  the  case  of  agreements 

with  infants.    lb. 

9.  Where  there  is  a  contract  for  services  to  be  rendered .  and  compensa- 

tion to  be  made  upon  a  given  contingency,  and  the  proof  of  per- 
formance consists  entirely  of  letters  between  the  parties,  and  the 
defendant  had  paid  the  plaintiff  a  sum  of  money,  and  the  letter  had 
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given  a  recept  in  full,  having  a  reference  to  the  transaction,  couched 
in  general  terms,  differing  in  some  material  respects  from  the  lan- 
guage of  the  letters  containing  the  contract,  part  of  the  business 
being  unsettled  at  the  date  of  the  receipt;  it  is  a  question  of  fact 
solely  for  the  jury  to  determine,  whether  the  plaintiff  is  entitled 
to  any  further  compensation  for  his  services,  or  whether  the  par- 
ties had  not  entered  into  a  new  contract,  variant  from  the  old.  Law 
vs.  Townsend^  276. 

10.  When  the  contract  was,  that  the  appellant  should  allow  the  appellee 

a  commission  on  all  business  sent  by  the  latter  to  the  former,  the 
title  to  the  commission  is  complete  by  sending  the  business.    lb. 

11.  By  agreement  under  seal,  C.  '*binds  himself,  &c.  to  give  D.  a  lease 

for  ten  years  on  S.  provided, '^  &c.  ^^the  occupation  of  the  shore 
must  only  extend  from  the  25th  March  to  the  10th  May.'^  D.  must 
give  said  C.  notice  of  his  intention  to  give  up  the  property,  on  or 
before  the  month  of  June,  otherwise  it  will  be  his  for  another  year. 
HeLd^  that  this  contract  is  determinable  within  the  term,  at  the  will 
of  D.  upon  notice  given  on  or  before  the  month  of  June — other- 
wise it  will  continue  for  another  year.     Anderson  vs.  Critcher^  306. 

12.  Upon  a  contract  for  a  lease,  or  an  agreement  or  covenant  for  the 

occupation  of  land  for  ten  years,  neither  acknowledged  nor  recorded, 
the  covenant  to  pay  rent  is  void,  if  the  land  lies  in  Maryland,    lb, 

18.  If  under  color  of  a  sealed  agreement,  land  be  occupied  without  the 
assent  of  the  owner,  the  remedy  is  trespass  g.  c.  /.;  if  with  his 
assent,  use,  occupation  or  assumpsit,  may  be  maintained.    lb. 

14.  Where  parties  make  a  defective  contract  under  seal  for  the  lease 
of  land,  and  one  party  takes  possession  and  occupies  the  land  of  the 
other,  the  law  implies  a  verbal  contract  of  a  similar  import  between 
them.    lb. 
See  Appeal  and  Error,  18. 
Law  and  Fact,  3. 

COSTS. 

See  Equity,  28. 

DAMAGES. 

See  Eminent  Domain. 

• 

DEBTOR  AND   CREDITOR. 

1.  The  substitution  of  a  debtor  ^s  obligation  of  a  higher  nature,  for  a 
debt  due  by  him  of  inferior  degree,  extinguishes  the  original  liabil- 
ity; and  the  same  effect  takes  place,  when  the  substituted  higher 
obligation  is  executed  by  one  of  two  partners,  or  other  persons 
jointly  bound.     MocUe  vs.  Hollifis,  9. 

3.  And  a  judgment  obtained  upon  the  original  obligation,  against  all  or 
either  of  the  debtors,  will  produce  a  similar  result.    lb. 

3.  The  principle  seems  to  be  well  settled  in  England,  that  as  to  debts 

by  specialty,  since  the  statute  of  fraudulent  devises,  specific  devisees 
of  freehold  and  leasehold  estates  are  on  the  same  footing,  and  liable 
to  contribute  in  equal  portions  to  the  payment  of  such  debts.  Chase 
vs.  Lockerman^  123. 

4.  In  this  State  and  England,  the  personal  estate  is  the  primary  fund 

for  the  payment  of  debts,  as  between  the  real  and  personal  repre- 
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sentatives  of  the  deceased,  and  must  be  first  resorted  to  for  that  pur- 
pose,   lb, 

5.  And  if  a  specialty  creditor  proceeds  against  the  real  estate,  descended 

or  devised,  the  heir  or  devisee  who  has  sustained  the  loss,  shall  be 
allowed  to  stand  in  the  place  of  such  creditor,  and  to  reimburse 
himself  out  of  the  personal  estate,  provided  such  re-imbursement 
will  not  prejudice  creditors,  or  other  parties  having  more  favored 
claims.    7&. 

6.  If  the  obligee  recover  against  the  heir,  he  maj  reimburse  himself  out 

of  the  assets  in  the  hands  of  the  executor,  but  not  to  the  prejudice 
of  either  a  specific  or  general  legatee.  It  is  only  against  the  residu- 
ary legatee,  that  such  an  equity  exists  in  favor  of  the  heir — in  favor 
of  a  devisee,  it  exists  against  a  general,  though  not  a  specific  lega- 
tee,   lb, 

7.  A  creditor  who  accepts  a  dividend  under  an  assignment  in  trust  for 

the  benefit  of  creditors,  cannot  impeach  the  validity  of  the  assign- 
ment.   Moale  vs.  Buchanan^  208. 
See  Equity,  22,  82. 
Legacy,  1. 
WiLi£,  5. 

DECEIT. 

See  Promissory  Notes,  4. 

DEED. 

See  Equity,  82. 

DESCENT  AND  DISTRIBUTION. 

1 .  The  right  of  election  and  preference,  secured  to  the  respective  heirs, 

by  the  Acts  to  regulate  descents,  are  intrinsically  valuable.  They 
became  vested  by  the  death  of  the  intestate,  and  may  be  passed  to  a 
grantee.    CJumeyvB,  Tipton^  172. 

2.  A  bill  filed  by  one  of  the  heirs,  for  a  sale  or  partition  in  a  mode  which 

disregards  the  descent  laws,  and  places  all  the  heirs  in  the  same 
condition  in  respect  to  priority  of  choice,  is  inconsistent  with  this 
right,     lb. 

3.  In  a  bill,  for  the  sale,  or  partition  of  the  real  estate  of  an  intestate,  it 

should  be  stated,  either,  that  the  parties  are  incapable,  or  unable,  to 
agree  amongst  themselves  upon  a  division,  and  a  commission  should 
be  asked  for  in  conformity  with  the  Descent  Laws.    Ih. 

4.  Where  the  bill  and  proceedings  are  not  in  conformity  with  those  laws, 

the  Court  of  Appeals  may,  under  the  4ct  of  1832,  ch.  802,  remand  the 
record  to  the  equity  Court  for  such  amendment  there,  as  may  be 
necessary  for  that  pui^pose.     lb. 

5.  The  Act  of  1820,  ch.  191,  sec.  4,  declares  that  there  shall  be  no  repre- 

sentation among  collaterals,  after  brothers'  and  sisters'  children. 
The  judicial  interpretation  given  to  that  language,  which  is  bor- 
rowed from  the  Statute  of  Distributions  of  22  Car.  2,  ch.  10,  is,  that 
brothers'  and  sisters'  children,  mean  the  children  of  the  brothers 
and  sisters  of  the  intestate,  and  that  there  shall  be  no  representation 
among  collaterals  after  the  children  of  the  brothers  and  sisters  of 
the  intestate,  who  died  seized.     Porter  vs.  Afikew,  230. 

24  1 1  G.  &  J. 
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6.  L.  died  seized,  intestate  and  without  issue;  she  left  A.  an  aunt,  and 
children  of  uncles  and  aunts.  Held^  that  under  the  Act  of  18IS0,  ch. 
191,  sec.  4,  A.  was  entitled  to  the  whole  estate.    lb. 

D     VISE. 

See  Debtor  and  Creditor,  8,  4. 

DOWER. 

See  Equity,  37,  38. 

EJECTMENT. 

1.  A  right  of  entry  in  the  plaintiff,  is  essential  to  a  recovery  in  an  action 

of  ejectment,  and  if  that  right  is  barred  by  the  Statute  of  Limita- 
tions, there  can  be  no  recovery.    Harbaugh  vs.  Moore.,  190. 

2.  To  enable  the  lessors  of  the  plaintiff  to  sustain  the  action  of  eject- 

ment, it  is  essential  that  they  should  be  clothed  with  the  legal  title 
and  the  right  of  possession,  at  the  time  the  action  was  instituted. 
Wilson  vs.  Inloes.,  233. 
See  Evidence,  14. 

EMINENT  DOMAIN. 

1.  In  estimating  the  value  of  land  condemned  for  the  use  of  the  Chesa- 

peake and  Ohio  Canal  Company;  the  jury  of  inquest  were  also 
authorized  to  take  into  consideration  all  damages  which  the  owner 
of  the  land  would  sustain  by  an  appropriation  of  it  to  such  use, 
whether  immediate,  remote  or  contingent.  C  ci*  O.  Canal  Co,  vs. 
Qrove,  269. 

2.  When  the  inquisition  is  ratified  and  confirmed,  the  presumption  is, 

that  the  jury  awarded  damages  to  the  extent  of  their  authority,  and 
to  all  persons  who  might  be  affected  by  their  finding.    /&. 

3.  Under  an  inquisition  to  condemn  lands  in  fee,  for  the  use  of  the 

Chesapeake  and  Ohio  Canal  Company,  in  the  construction  of  their 
works,  the  jury,  in  the  assessment  of  damages,  were  authorized  to 
take  into  consideration  the  increased  height  of  the  water  of  the 
Potomac  River,  in  the  pool  of  a  dam  which  it  was  designed  to  build 
at  the  point  of  condemnation,  in  the  times  of  freshets,  and  the 
liability  thereby  occasioned,  of  the  land  along  and  contiguous  to 
said  condemnation,  to  be  overflowed  and  injured  by  the  water  of 
the  said  pool  in  such  times,  and  to  award  to  their  owner,  compensa- 
tion in  damages  for  any  abatement  in  value  of  said  lands  arising 
from  that  cause.    7&. 

EQUITY. 

1.  It  is  a  clear  proposition,  that  a  suit  in  equity  abates  by  the  death  of 

any  of  the  parties  materially  interested,  and  the  insolvency  or  bank- 
ruptcy of  a  plaintiff  or  defendant  makes  it  necessary,  that  the  trus- 
tee, or  assignee,  should  be  brought  before  the  Court.  Glenn  vs. 
Clapp,  1. 

2.  When  the  complainants  in  a  bill  for  a  sale  die,  before  the  sale,  but 

after  a  decree,  the  proceedings  should  be  revived,  before  anything 
further  is  done.     lb. 
8.  Before  the  Court  adjudicates  upon  the  rights  of  the  representatives  of 
a  deceased  party,  an  opportunity  should  be  afforded  them  to  vindi- 
cate those  rights.     1  b. 
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4.  After  the  BuggeBtibn  of  the  death  of  a  material  party,  made  by  one 

who  is  competent  to  make  such  suggestion,  the  Court  cannot  pro- 
ceed in  the  cause  till  satisfied  the  suggestion  is  unfounded  in  fact, 
except  only  to  take  the  necessary  steps  to  bring  proper  parties  before 
it.     76. 

5.  An  admission  or  agreement,  by  the  surviying  parties  to  'the  suit,  that 

the  interest  of  the  deceased  party  has  been  extinguished  or  satisfied, 
will  not  dispense  with  the  necessity  of  bringing  his  representatives 
before  the  Court.    lb, 

6.  When  a  suit  has  abated  after  decree,  it  is  settled,  that  the  defendants, 

or  either  of  them,  where  more  than  one,  may  file  a  bill  and  revive 
and  prosecute  the  decree.    lb. 

7.  The  abatement  of  a  suit,  before  the  sale,  when  relied  on  as  an  excep- 

tion, and  made  before  final  ratification,  is  a  sufficient  reason  for  set- 
ting aside  the  sale.    lb. 

8.  Such  a  sale  is  a  transaction  between  the  Court  and  the  purchaser,  and 

a  private  sale  may  be  made  as  well  as  a  public  sale  if  the  Court  deem 
it  advantageous.    lb. 

9.  After  however  setting  aside  a  sale  upon  that  ground,  as  formerly 

irregular,  the  Court  may  revive  the  terms  of  the  contract  with  the 
same  purchaser,  if  advantageous  to  the  parties  concerned,  who  would 
then  be  in  Cfourt,  prepared  to  protect  their  interests.    lb. 

10.  It  is  no  objection  to  a  sale  made  under  a  decree,  that  a  bill  was  de- 

pending at  the  time  to  vacate  the  decree,  where  the  grounds  for  im- 
peaching it  are  not  stated,  and  it  does  not  appear  that  any  order  was 
passed  to  restrain  the  proceedings  of  the  trustee.    lb. 

11.  llie  Court  will  not  set  aside  a  sale,  in  all  other  respects  unexception- 

able, for  inadequacy  of  price,  unless  so  grossly  inadequate,  as  to 
indicate  a  want  of  reasonable  judgment  and  discretion  in  the  trus- 
tee,    lb. 

12.  But  if  any  other  just  cause  appears  to  doubt  the  propriety  of  the 

sale,  inadequacy  of  price  would  be  a  consideration  very  proper  to  be 
viewed  in  connection  with  it.    lb. 

13.  The  trustee  should  use  reasonable  efforts  to  disembarrass  a  title  of 

any  supposed  difficulty.  If  it  be  not  good,  fair  dealing  requires  it 
to  be  known,  if  the  knowledge  of  it  is  conveniently  to  be  acquired. 
lb. 

14.  That  a  cloud  rested  upon  the  title  at  the  time  of  sale,  which  might 

probably  with  some  exertion  on  the  part  of  the  trustee  be  removed, 
is,  in  connection  with  the  fact  that  the  property  sold  for  a  sum  much 
below  its  real  value,  a  sufficient  ground  for  ordering  a  second  sale. 
lb. 

15.  If,  after  distribution  of  the  purchase  money,  the  purchaser  should  be 

evicted  by  a  superior  title,  he  must  submit  to  the  loss;  but  if  while 
the  fund  is  yet  in  Court,  the  purchaser  is  disturbed  in  his  possession, 
or  exposed  to  be  disturbed,  by  one  having  a  clear  title  to  the  estate, 
which  was  unknown  to  the  purchaser  at  the  time  of  the  sale,  the 
sale  should  be  rescinded,  and  the  money  restored.    lb. 

16.  When  the  answer  of  one  defendant  in  Chancery  refers  to  and  adopts 

the  answer  of  another  defendant,  the  Court  will  look  at  both,  in 
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determining  whether  a  full  answer  has  been  made  to  all  the  alle- 
gations of  the  bill.     Warfield  vs.  Banks ^  68. 

17.  Where  one  of  several  joint  purchasers  of  land,  pays  more  than  his 

due  proportion  of  the  purchase  money,  and  the  land  is  afterwards 
sold  for  the  purpose  of  distribution,  the  party  making  the  excessive 
payment  is  entitled  to  be  repaid,  and  the  net  balance  only  is  to  be 
distributed  among  the  joint  purchasers,    lb, 

18.  If  in  such  a  case,  a  bill  is  filed  for  a  partition  or  sale,  by  one  of  the 

parties  who  has  paid  no  more  than  his  share,  the  party  paying  more 
than  his  proportion,  will  be  entitled  to  re-imbursement  out  of  the 
proceeds  of  the  sale,  without  shewing  that  his  legal  remedies  have 
been  exhausted.    lb. 

19.  A  Court  of  Chancery  will  entertain  jurisdiction  of  a  bill,  filed  by  the 

vendor  of  real  estate  for  the  sale  thereof,  for  the  i)ayment  of  the 
purchase  money,  without  previous  proceedings  at  law.  when  the 
vendee  does  not  reside  in  the  State,  and  the  vendor  has  not  parted 
with  the  legal  title.     Oreen  vs.  Fowler^  73. 

20.  A  Court  of  Chancery  will  not  grant  relief  to  a  party  who  has  suf- 

fered a  judgment  at  law  ^to  be  rendered  against  him  by  default, 
unless  prevented  from  defending  himself  at  law,  by  fraud,  acci- 
dent, or  the  conduct  of  the  opposite  party.    Prather  vs.  Prather^  78. 

21.  The  Act  of  1820,  ch.  161,  gives  to  the  party  not  appearing,  or  appear- 

ing and  not  answering,  the  right  before  final  decree,  under  circum- 
stances, to  file  his  answer;  but  the  Legislature  did  not  design  to 
say,  that  no  case  could  be  presented  in  which  the  party  would  be 
let  in  to  answer  after  decree.     Oliver  vs.  Palmer^  98. 

22.  Where  a  party  files  a  bill  for  an  injunction,  to  prevent  judgment 

creditors  from  levying  upon  negro  slaves,  conveyed  to  the  com- 
plainant by  the  judgment  debtor,  recently  before  the  rendition  of 
the  judgments,  he  should,  to  entitle  himself  to  relief,  make  out  a 
clear  and  undisputed  title,  or  a  purchase  for  a  fair  and  bona  fide 
consideration,  above  suspicion  or  doubt  in  relation  to  its  fairness. 
Warnick  vs.  Michael,  104. 

23.  Equity  will  marshal  the  real  assets  descended  to  the  heir  in  favor  of. 

or  for  the  relief  of,  specific  legatees;  but  it  will  not,  for  such  pur- 
pose, interfere  with  the  lands  devised,  unless  they  were  devised 
subject  to  the  payment  of  debts.     Chase  vs.  Lockerman,  128. 

24.  The  general  rule  of  marshalling  assets,  is  to  apply  first,  the  personal 

estate — then  the  lands  devised  to  be  sold  for  payment  of  debts- 
then  lands  descended;  and  lastly,  estates  specifically  devised,  even 
though  they  were  generally  charged  with  the  payment  of  debts.   lb. 

25.  Chancery  treats  executors  and  trustees  with  indulgence,  when  they 

act  in  good  faith,  and  does  not  hold  them  liable  on  light  grounds. 
lb. 

26.  A  mortgage  interest  before  foreclosure,  is  considered  in  equity  as  a 

chattel  interest,  and  as  such,  belongs  to  the  executor,  and  though 
the  technical  fee  may  descend  to  the  heir,  he  takes  it  in  trust  for 
the  personal  representative.     lb. 

27.  But  as  between  'the  real  and  personal  representative,  the  mortgagee 

may  by  a  manifest  declaration  of  his  intent,  convert  the  mortgage 
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as  well  as  any  other  part  of  his  personal  estate  into  land,  and  make 
it  pass  accordingly .     1  b, 

28.  Where  the  circumstances  of  a  trust  are  such  as  to  require  the  direc- 
tion and  indemnity  of  a  Court  of  equity,  the  practice  is,  to  charge 
the  costs  of  the  suit  upon  the  fund.    lb, 

39.  Where  a  decree  directs  a  sale  for  the  purpose  of  distribution  among 
the  parties  who  shall  appear  on  the  final  hearing  to  be  entitled,  a 
purchaser  for  value  of  the  estate  and  interest  of  one  of  .the  parties, 
may  by  petition  claim  his  portion  of  the  proceeds.  Balch  vs.  Z&it- 
meyer,  183. 

SO.  When  a  fund  is  in  Court,  and  the  decree  under  which  it  is  brought 
in,  has  left  open  the  question  of  distribution,  a  claimant  by  peti- 
tion, not  a  party  to  the  bill,  of  a  part  of  the  fund  in  opposition  to 
another  claimant  originally  a  party,  need  not  ask  for  a  subpoena 
either  against  the  original  party  or  another  claimant,  also  in  the 
cause  by  petition — nor  pray  relief — nor  procure  an  order  nisi  on  his 
opponents.    lb, 

81.  The  object  of  the  service  of  the  copy  of  a  petition  and  an  order  nisi^ 
is  to  give  notice  to  the  opposite  side,  that  he  may  appear  and  con- 
test the  claim,  and  when  the  opposing  party  has  appeared  and  con- 
tested the  right,  it  is  too  late  to  object  to  the  want  of  notice  by  peti- 
tion and  order.    lb. 

32.  Upon  a  bill  filed  by  trustees  under  a  deed  and  certain  creditors  to 
reform  the  deed  of  trust,  add  an  omitted  lot,  and  to  enjoin  certain 
judgment  creditors  from  proceeding  at  law  against  that  lot,  it  was 
hdd,  that  one  of  the  judgment  creditors  who  had  obtained  a  lien  at 
law  before  the  trustees  took  possession,  and  without  notice  of  the 
agreement  upon  which  the  deed  was  founded,  might  proceed  at  law 
to  enforce  such  lien;  but  that  one  of  the  other  judgment  creditors 
who  had  received  a  dividend  from  the  trustees,  thereby  became 
an  equitable  party  to  the  deed,  and  could  not  under  any  aspect  en- 
force his  judgment  in  opposition  to  said  agreement.  Upon  these 
principles  the  deed  was  decreed  to  be  reformed  in  conformity  with 
the  original  contract.     MocUe  vs.  Buchanan.  208. 

38.  To  warrant  a  Court  of  Chancery  in  entering  a  judgment,  obtained  on 
a  bond  given  for  the  whole  purchase  money  of  real  property,  sold 
and  delivered  to  the  complainant,  satisfied,  or  perpetually  enjoining 
the  same,  it  must  vacate  the  sale  upon  which  the  bond  was  given. 
Buchanan  vs.  Torrance^  226. 

34.  To  vacate  a  sale  of  real  property,  the  purchaser,  or  in  case  of  his 

death,  his  heirs,  ought  regularly  to  be  parties  to  the  cause.    lb. 

35.  Where  proceedings  in  another  State,  by  an  inhabitant  of  this,  are  com- 

plained of,  and  a  party  injured  seeks  to  enjoin  such  proceedings,  it 
is  his  duty  to  exhibit  them,  to  enable  the  Court  to  act  advisedly  on 
the  subject.    76. 

36.  Where  want  of  allegations  iu  the  pleadings,  or  exhibits,  or  parties, 

prevent  this  Court  from  determining  upon  the  merits  of  the  com- 
plainant manifestly  intended  to  be  submitted,  and  in  relation  to 
which  relief  was  expressly  prayed,  it  is  its  duty  under  the  Act  of 
1832,  to  remand  the  cause  for  such  further  proceedings,  as  its  nature 
may  require.     lb. 
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37.  Where  to  a  bill  for  4ower  and  account  of  arrears,  the  answer  of  the 

defendant  admitted  the  seizin  of  the  husband,  his  death,  the  posses- 
sion of  his  family  since  his  death,  and  alleged,  the  offer  of  the  de- 
fendant to  give  the  complainant  one-third  of  the  income  derived 
from  the  whole  estate,  or  pay  her  the  valuation  thereof,  and  did  not 
deny  the  marriage,  a  Court  of  equity  has  jurisdiction  to  proceed  with 
the  cause,  without  a  trial  at  law.    Scott  vs.  Crawford,  244. 

38.  An  order  of  the  Court  of  Chancery,  directing  a  bill  for  dower,  to  be 

retained  for  twelve  months,  that  in  the  meanwhile  the  complainant 
may  proceed  at  law  to  establish  her  title,  is  not  the  subject  of  an 
appeal.    lb, 

39.  The  object  of  the  Legislature  by  the  first  section  of  the  Act  of  1820, 

ch.  161,  was  to  provide  a  just,  reasonable  and  expeditious  mode  of 
obviating  the  delays  and  difficulties  to  which  complainants  were 
subjected,  by  defendants  disobeying  the  mandates  of  Courts  of 
equity,  requiring  them  to  appear  and  answer  bills  filed  against 
them,  so  that  in  the  event  of  the  defendant's  continuing  disobedi 
ence,  the  complainant  might  have  a  remedy,  as  if  an  appearance  and 
answer  had  in  due  time  followed  the  order  of  the  Court.  Oliver  vs. 
Palmer,  290. 

40.  The  terms  ex  parte  commission  import,  and  the  object  of  its  issuing, 

as  declared  in  the  Act  of  1820,  ch.  161,  demonstrates,  that  it  issues 
exclusively  for  the  benefit  of  the  complainant,  and  that  he  only 
under  it  is  entitled  to  take  testimo'ny.  It  is  issued  to  take  testimony 
in  support  of  the  allegations  in  the  bill.    lb. 

41.  Notice  of  the  execution  of  such  a  commission,  need  not  be  given  to 

the  defendant.    lb, 

42.  So  in  cases  under  the  Act  of  1820,  ch.  161,  sec.  1,  the  defendant  is  not 

entitled  to  notice  of  the  time  of  taking  the  audit,  it  being  exclusively 
made  upon  the  proof  on  the  part  of  the  complainant.     lb, 

43.  At  any  time  before  final  decree,  if  the  defendant  conforms  to  the 

requisitions  of  the  law,  and  answers  the  complainant's  bill,  he  is 
restored  to  all  his  privileges  and  means  of  defence,  which  are  con- 
sistent with  equity  and  good  conscience.     lb. 

44.  Under  an  ex  parte  commission  the  defendant  cannot  cross-examine 

the  complainant's  witnesses;  nor  produce  testimony  for  any  pur- 
pose, nor  can  it  be  said  of  the  complainant's  proof  when  returned 
under  the  commission,  that  it  is  entitled  to  no  greater  weight  than  it 
would  have  been  if  taken  after  answer,  denying  all  the  allegations 
in  the  bill.    lb. 

45.  The  complainant  must  offer  such  proof  of  the  allegations  in  his  bill, 

as  would  be  exacted  of  him,  If  by  the  answer  they  were  neither 
confessed  nor  denied.     lb. 

46.  When  reviewing  the  decrees  and  orders  of  the  Court  of  Chancery, 

this  Court  is  bound  judicially  to  take  notice  of  its  general  practice, 
and  rules  regulating  the  proceedings  under  which  such  decrees  and 
orders  were  passed.    lb, 

47.  The  Act  of  1820,  ch.  161,  was  intended  to  enable  a  complainant  to 

obtain  a  final  decree  in  the  same  time  that  it  could  be  obtained  in 
the  usual  course,  where  the  defendant  had  appeared  and  answered. 
lb. 
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48.  The  third  section  of  that  Act  provides,  that  any  defendant  against 

whom  an  interlocutory  decree  shall  be  entered,  under  the  provisions 
of  the  Act,  may  appear  and  file  his  answer,  &c.  at  any  time  before 
final  decree — it  contemplated  an  intervention  of  some  reasonable 
time  between  the  interlocutory  and  final  decrees.    lb. 

49.  Where  a  defendant  files  his  answer,  it  is  the  practice  of  the  Court  of 

Chancery  not  to  proceed  to  the  passage  of  a  final  decree  (but  by 
consent,)  until  the  commission  returned  has  remained  on  file  one 
entire  term.  The  practice  under  the  Act  of  1830,  must  conform  to 
this.  So  the  auditor ^s  report  must  remain  open  and  liable  to  excep- 
tions, as  in  other  cases.    lb. 

50.  The  Acts  of  1825,  ch.  117,  sec.  2,  and  1882,  ch.  802,  sec.  5,  relate  to  all 

•final  decrees,  as  well  those  obtained  under  the  Act  of  1820,  as  other- 
wise.   76. 

51.  Where  the  proof  taken  in  the  cause  shows  he  is  entitled  to  relief  in 

equity,  the  insufficiency  of  the  averments  of  the  bill  can  only  be 
relied  upon  to  defeat  the  claim,  when  excepted  to  under  the  Act  of 
1882,  ch.  302.     76. 

52.  A  conditional  order  drawn  by  T.  upon  R.  in  favor  of  P.  accepted 

payable  when  in  funds,  does  not  constitute  a  case  for  equity ,  because 
the  funds  had  consisted  of  real  property  mortgaged,  but  which  in 
fact  at  the  time  of  filing  the  bill,  had  been  sold  and  converted  into 
money.  76. 
58.  A  bill  for  an  isolated  item,  •strictly  legal  in  its  character  on  one  side, 
and  three  items  of  money  had  and  received  on  the  other,  will  not  be 
sustained  on  the  ground  that  it  prays  for  an  account.    76. 

54.  A  bill  of  discovery  should  allege,  that  the  facts  of  which  the  discovery 

is  sought,  are  indispensable  as  proof  to  the  complainant,  and  that  he 
is  unable  to  prove  them  except  by  the  answer  of  the  defendant.    76. 

55.  The  Act  of  1820,  ch.  161,  does  not  authorize  a  final  decree  upon  bills 

of  discovery,  until  the  complainants,  agreeably  to  the  second  section 
of  that  Act,  have  obtained  a  decree  pro  confesso  against  the  defend- 
ants.   76. 

56.  The  auditor ^s  statement  made  upon  proof  in  the  record,  if  erroneous, 

should  be  excepted  to  under  the  Act  of  1825,  or  its  errors  will  not  as 
a  general  rule  be  reversed  upon  appeal.    1 6. 

57.  A  complainant  in  equity  must  allege  in  his  bill,  that  he  has  done,  or 

has  offered  to  do,  or  is  ready  and  willing  to  do,  all  that  on  his  part 
is  necessary  to  entitle  him  to  the  relief  he  seeks,  or  adequate  reasons 
why  he  should  be  excused.    76. 

58.  This  Court  will  not  reverse  the  Chancellor's  decree  and  pass  a  final 

decree  in  cases  where  it  is  not  satisfied  that  it  has  all  the  proof  before 
it  to  do  full  justice  between  the  parties.    76. 

59.  Where  a  bill  is  filed  to  affect  a  fund,  in  which  different  persons  have 

an  interest,  all  the  persons  interested  therein  should  be  made  parties. 
76. 

60.  Upon  a  contract  for  a  loan  of  money  between  K.  and  N.,  S.  agreed  to 

become  bound  with  N.  as  his  surety  in  a  single  bill  for  its  re-pay- 
ment. K.  then  advanced  the  sum,  and  took  from  N.  and  S.  their 
single  bill,  in  which  the  word  dollars,  was  omitted  by  mistake. 
Upon  a  bill  filed  to  correct  the  mistake  and  enforce  payment,  the 
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money  being  due,  a  Court  of  Chancery  has  jurisdiction  to  pass  a 
decree  against  both,  for  the  payment  of  principal  and  interest. 
Newcomer  vs.  Kline^  313. 
61.  Where  a  party  lends  money  upon  an  agreement  for  a  single  bill  from 
the  borrower,  with  surety,  although  he  may  (the  bill  from  defect 
being  void  at  law,)  sue  in  assumpsit  for  the  money,  yet  that  remedy 
is  not  so  full  and  ample  as  to  deny  jurisdiction  to  a  Court  of  equity 
to  enforce  the  original  contract.    Ih, 
See  Appeal  and  Error,  6,  7,  8. 
Contract,  3,  6,  7,  8. 
Debtor  and  Creditor,  6. 
Descent  and  Distribution,  3,  4. 
Husband  and  Wife. 
Infant,  l,  3. 
Lottery,  1. 
Promissory  Notes,  8. 

EVIDENCE. 

1.  In  general,  the  declarations  of  third  persons  are  inadmissible  evi- 

dence, though  the  rule  which  excludes  them,  does  not  apply  to  the 
authorized  declarations,  or  representations  of  an  agent.  Franklin 
Bank  vs.  Steam  Navigation  Co,  20. 

2.  The  rule  arising  from  the  relation  of  principal  and  agent  is,  that  the 

declarations  or  representations  of  an  agent,  made  in  the  course  of, 
and  accompanying  the  transaction  which  is  the  subject  of  enquiry, 
and  acting  within  the  scope  of  his  authority,  may  be  proved  as  part 
of  the  res  gestce..    lb. 

3.  But  the  rule  does  not  extend  to  declarations,  or  representations,  made 

after  the  transaction,  though  in  relation  to  it; — such  declarations 
constituting  no  part  of  the  res  gestce,  and  not  being  binding  on  the 
principal.     lb. 

4.  The  credit  of  a  witness  cannot  be  impeached,  by  proving  antecedent 

statements,  inconsistent  with  his  testimony  upon  the  stand,  without 
first  interrogating  him  upon  the  subject  on  cross-examination,  that 
he  may  have  an  opportunity  of  explaining,  what  might  otherwise 
appear  contradictory.     lb. 

5.  A  party  cannot  discredit  his  own  witness,  or  shew  his  incompetency, 

though  he  may  call  other  witnesses  to  contradict  him  as  to  a  fact 
material  to  the  issue,  in  order  to  show  how  the  fact  really  is.    lb. 

6.  If  a  bill  of  sale  of  personal  property,  with  a  warranty  of  title,  re- 

cites a  mortgage  of  the  same  property  previously  executed  by  the 
grantor,  and  is  made  subject  to  its  operation,  the  grantee  in  the  bill 
of  sale  could  not  sustain  an  action  for  a  breach  of  warranty,  upon 
the  ground  of  a  paramount  title  in  the  mortgagee,  and  therefore  in 
an  action  by  the  grantee  in  the  bill  of  sale  for  a  trespass  upon  the 
property  conveyed,  the  grantor  may  be  called  as  a  witness  for  the 
plaintiff,  he  having  no  interest  in  the  result  of  the  suit.  WarfUid 
vs.  Walter,  64. 

7.  In  an  action  of  trespass  for  taking  away,  and  depriving  the  plaintiff 

of  the  use  of  his  property,  it  is  competent  for  the  plaintiff  to  prove 
the  value  of  the  use,  during  the  period  he  was  deprived  of  the  poeses- 
sion.    I  b. 
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8.  If  to  a  plea  of  property  in  an  action  of  replevin,  the  plaintiff  replies 

property  in  himself,  and  issne  is  joined  upon  the  replication;  the 
onu3  is  upon  him  and  he  must  support  his  replication  by  proof.    lb, 

9.  The  plea  of  property  in  a  third  person,  does  not  involve  the  question 

of  such  person ^s  title,  having  no  other  effect  than  that  of  casting 
upon  the  plaintiff  the  ontia  of  pleading  and  proving  property  in  him- 
self, and  therefore  in  an  action  of  trespass  upon  the  same  property, 
brought  by  such  third  person  against  the  parties  who  were  the  plain- 
tiffs in  the  replevin  in  which  the  verdict  was  for  the  defendant,  the 
record  of  the  replevin  is  not  conclusive  evidence  of  the  plaintiff's 
right  to  the  property.    Ih. 

10.  It  is  a  well  established  principle,  that  to  make  the  record  of  a  former 

trial  evidence  to  conclude  any  matter  in  issue  between  the  parties, 
it  should  appear  by  the  record  or  other  proof,  that  the  same  matter 
was  in  issue  and  decided  at  the  former  trial.  Oarrott  vs.  Johnson, 
115. 

11.  Where  in  the  trial  of  a  cause,  it  is  necessary  and  proper,  to  prove 

what  a  deceased  witness  swore  on  a  former  trial,  between  the  same 
parties,  where  the  issue  or  matter  in  controversy  is  the  same;  it  is 
sufficient  for  the  living  witness,  who  is  called  to  testify,  to  prove 
that  the  deceased  witness  swore  to  certain  facts,  and  he  need  not 
prove  the  precise  words  employed  by  such  deceased  witness.    lb. 

12.  Such  a  rule  of  evidence  will  not  interfere  with  the  right  of  juries  to 

draw  inferences,  and  decide  upon  the  effect  of  the  evidence  laid 
before  them.    lb. 

13.  The  existence  and  loss  of  any  writing  must  be  proved,  before  second- 

ary evidence  can  be  let  in  to  establish  its  contents.  Boothe  vs.  Dor- 
sey,  169. 

14.  In  an  action  to  revive  a  judgment  in  ejectment  against  terre-tenants, 

where  the  records  have  been  destroyed,  the  existence  of  the  original 
judgment  may  be  proved,  by  the  production  of  the  docket  entries  of 
Skflat^  or  a  scire  facias  against  previous  terre-tenants,  of  the  defend- 
ant in  the  ejectment.     lb. 

15.  Under  the  general  issue  plea,  in  an  action  of  assumpsit,  evidence  of 

a  set-off  is  not  admissible.    Sangston  vs.  Maitland,  192. 

16.  In  trespass  q.  c.  /.  defence  was  taken  on  warrant,  to  prove  location, 

a  certificate  of  resurvey,  not  located,  is  inadmissible.  Crawford  vs. 
Berry.  206. 

17.  A  certified  copy  under  the  seal  of  the  laud  office,  is  the  best  evidence 

of  a  certificate  purporting  to  have  been  made  under  a  warrant  of 
resurvey  from  that  office.    lb. 

18.  Where  the  bill  of  exceptions  stated,  ^^that  the  defendant  had  offered 

evidence  tending  to  prove,  that  for  more  than  three  years  prior  to 
the  institution  of  the  suit,  the  said  H.  under  whom  the  defendant 
claims  title,  had  posseBsion  of  the  said  negro  boy,  claiming  title  to 
him,  and  that  the  plaintiff  had  knowledge  of  such  adverse  claim, 
for  more  than  three  years  prior  to  the  commencement  of  this  action, 
though  this  is  evidence  of  the  adverse  claim  and  holding  of  H.  yet 
it  is  no  evidence  of  the  adverse  claim  and  holding  of  the  defendant, 
nor  is  it  evidence,  that  the  intestate  of  the  plaintiff,  who  was  an 
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administratrix,  had  any  knowledge  of  such  adverse  claim.  AbeU  ts- 
Harris,  246. 

19.  A  settlement  in  writing,  acknowledging  a  sum  due  for  the  county 

I)aper  of  the  year  1835,  made  by  the  deputy  of  the  county  collector 
for  that  year,  is  prima  facte  proof  against  a  security  of  such  collector 
on  his  official  bond,  and  is  evidence,  that  the  collector  had  collected 
and  received  such  money.    State  vs.  McKee^  354. 

20.  Where  certain  evidence  of  an  acknowledgment  by  the  defendant  was 

held  sufficient,  if  believed  by  the  jury  to  be  true,  to  defeat  the  bar 
of  the  Statute  of  Limitations;  and  it  was  not  competent  for  the  de- 
fendant to  introduce,  by  the  same  witness,  certain  other  evidence 
for  the  purpose  of  qualifying  said  acknowledgment.  MitcheU  vs. 
Mitchell,  261. 

21.  The  plaintiff,  administratrix  of  an  endorser,  may  at  the  trial,  fill  up 

the  blank  endorsement  of  the  defendant,  with  the  name  of  her  intes- 
tate, and  as  payable  to  him,  and  upon  that  proof  recover.    lb. 

22.  Where  there  is  no  evidence  tending  to  prove  the  hypothesis  of  fact 

upon  which  the  defendant  proposes  to  rest  his  defence,  the  Court 
will  not  instruct  the  jury  upon  the  question  of  law  arising  from  the 
supposed  state  of  the  case.  76. 
28.  The  surety  of  a  defendant  executrix,  is  not  competent  to  prove  the 
payment  of  the  plaintiff's  demand,  by  the  testator  of  the  defendant. 
76. 

24.  The  Court  will  consider  an  objection  to  the  competency  of  a  witness 

arising  out  of  a  fact  unknown  at  the  time  of  his  examination,  dis- 
covered before  the  cause  was  submitted  to  the  jury,  and  exclude  the 
evidence,  if  the  objection  is  well  founded.     76. 

25.  The  plaintiff's  intestate  died  in  September,  1830,  in  possession  of  claims 

due  on  the  first  of  June  of  that  year,  and  his  administrator  did  not 
commence  his  action  until  July,  1833.  Held,  that  under  such  cir- 
cumstances, being  guilty  of  a  dextastavit ,  arising  from  delay,  so  that 
limitations  created  a  bar,  the  security  of  such  administrator  is  not  a 
competent  witness  to  prove  a  new  acknowledgment  of  the  debt  in 
answer  to  the  plea  of  limitations.     76. 

26.  A  partial  ambiguity  in  a  bond  cannot  be  explained  by  parol  evidence. 

Newcomer  vs.  Kline,  318. 
See  Appeal  and  Error,  19. 
Contract,  4,  6. 
Equity,  44,  45. 
Law  and  Fact,  2. 
Husband  and  Wife,  8,  4. 
Promissory  Notes,  5-8. 
Wills,  5. 

EXECUTION. 

1.  The  general  rule  is,  that  the  defendant,  and  not  the  plaintiff,  is  re- 

sponsible to  the  sheriff,  for  his  poundage  fees.     Gxirley  vs.  Le«,  267. 

2.  A  compromise  between  plaintiff  and  defendant,  after  a  levy  under  a 

fi.fa.  does  not  defeat  the  sheriff's  claim  to  poundage  fees;  nor  the 
commitment  of  the  defendant,  nor  the  setting  aside  of  the  execu- 
tion.    76. 
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EXECUTION.— Confintted. 

8.  Upon  an  irregular  execution,  which  is  the  act  of  the  plaintiff,  he  is 

answerable  for  poundage  fees,  the  writ  being  quashed  after  a  levy. 

lb. 
4.  When  an  execution  is  stayed  by  injunction,  the  defendant  at  law  is 

answerable  for  the  poundage  fees.    So  also  if  entered,  not  called  by 

consent.    lb. 
See  SAiiB,  1,  2,  7,  8. 

EXECUTORS  AND  ADMINISTRATORS. 

An  administrator  will  be  charged  with  interest  on  money  kept  in  his 
hands  without  apparent  reason,  from  the  end  of  thirteen  months 
from  the  date  of  his  letters,  where  it  appears  he  has  been  guilty  of 
culpable  negligence  in  so  doing.     Ckase  vs.  Loekerrnan^  128. 
See  Equity,  25. 

Etidbnce,  21.  25. 
Pleading,  4,  5. 

FRAUD. 

See  Neougence. 
Sale,  4. 

GRANT. 

In  any  grant  of  power  or  authority,  all  that  is  necessary  to  the  enjoy- 
ment of  the  grant,  and  to  perfect  its  objects,  are  necessarily  and 
impliedly  granted  likewise;  and  so  when  an  agent  is  necessary  to 
carry  on  the  power,  the  right  to  appoint  will  be  implied.  Per  Ar- 
ches, J.  Lucas  vs.  Lottery  Comm^rs^  829. 
See  Statutes  I,  8.  4. 
Tax,  1. 

HUSBAND  AND  WIFE. 

1.  Where  the  husband  seeks  by  a  bill  in  Chancery  to  recover  a  sum  or 

sums  of  money  due  to  his  wife,  the  equity  of  the  wife  to  a  settlement 
is  unquestioDable,  and  in  such  cases,  it  is  the  invariable  practice  to 
include  a  provision  for  the  issue  of  the  marriage.  Groverman  vs. 
Diffenderffer,  12. 

2.  Upon  a  bill  filed  by  husband  and  wife,  to  recover  the  wife^s  estate, 

the  Court  would  not  be  justified,  in  making  the  terms  of  the  settle- 
ment conform  to  the  allegations  of  the  bill,  in  the  absence  of  proof. 
lb. 
8.  The  averments  of  the  bill,  after  marriage.  Id  relation  to  the  character 
of  the  settlement  to  be  made  upon  the  wife,  should  not  be  taken  as 
'evidence,  and  form  the  foundation  of  a  decree.     lb. 

4.  Such  a  practice  would  strip  her  of  the  customary  guards,  which  a 

Court  of  Chancery,  for  the  wisest  purposes,  has  thrown  around  her 
interests.    lb. 

5.  In  decreeing  a  settlement,  the  Court  should  be  guided  by  the  ante- 

nuptial agreement,  if  there  be  one.  If  no  such  agreement  is  proved, 
the  settlement  should  conform  to  the  equity  of  the  wife,  unless  she 
waive  the  same  in  the  accustomed  mode.     lb. 

6.  Where  a  will,  giving  a  pecuniary  legacy  to  a  female,  contains  no 

provision  that  it  shall  be  settled  to  her  separate  use,  and  the  money 
so  bequeathed,  by  a  contingency  not  contemplated  by  the  testator, 
is  brought  into  the  Court  of  Chancery  by  the  consent  of  the  legatee 
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after  her  inter  marriage,  the  husband,  »*f     . 
self  and  wife,   may     withdraw  >t,  wit*'^*^ 
for  Hettlement  upoM  the  wife.      Warfiel*^ 
7.  If  in  such  a  petition,    the    consent  of  tl»^    ^ 
appear,  or  the  fact    of     her  having  atta.i**^ 
clearl7  shewu,  the  Chancellor  should  i»«>*  ^ 
up„ueithet-  ground,  but    it    should  be  ^^^* 
of  removiug  the  objection  by  proof.      X**- 
See  Equity-.  37. 

INFANT. 

1.  It  wa^  an  undoubted    power   of  the  Co»»rt 

our  leg,BUtive    Acts,  authorizing  the  »*1« 

fotnd  ."  ""'"'^"  -*  infant/into  u30«« 
found  where    icuai-ilia.^.,         „j  lar 

,,            ,        «".i»iiians    under  Darlicul* 
authorized  to  tu^ke  thi.^  . ■  V./.r< 

2.  Th.  legislature  .^"J  l,„h      ?         I'""'     ^?^ 

when    in    th..    .""ay  authorize  the  eale  of   ' 

.ul  mi„„\  t^AYt?""""    °'  »"»  Court    <>« 

3.  Ana  .  law  authorTj,^''""'"""'  '^^  '!>.  ».le. 

estate  of  minora     «,  ^  Chancellor  to 

the  Intero.t.  of  'oth  ^  "  """tue  apP"" 

upon  thean.were  n/.K"'""*-  P™"''"*  " 
proof,  that  the  sale  L  »«^far>t8  taken   in 

oonstitutional.      Nor    -'*^  ■  ^^^^'^  rnade,  and 
coutirmation  of  t-K        '*^    "'    any    objection.    ' 
.alB.      /6.  °  ""'"-   '»    fllod   by  the  P' 

.See  CONTRAer,  8. 
INSURANCE. 

1.  There  are    many  caeoe     - 

same  penalty,  as  a  ^  -"^  ^hich  negligeuce 
knowledge  ,hat  hi,  ''"'"I  design  to  do  «i 
tionof  a  material  fa'?""'  '"  '«  treaty  tor 
oomnrunioatiug  n.  .^n""-  >>•  '<•  bound  prom 
independently  „t  a"  y  r,;"'.°"'""<>°  '»  1<> 

accessible    uipt  **owever    whi^i. 

"  PoUoy.     ^^  ■'"■"aming 

JUDGMENT. 

1.  A  verdict    urKn, 

di~>IIirms  the   „?°    'a»ulttclent    c 

2.  A  plaintitt  oa  ""'■        -Kerv",  *%';'""».   m.J  ' 

-.  P.a.nti„  atTCr\;V'  "'""■'"-''U; 
"y  to  proceed  with 
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JUDGMENT.— Con  «n«ed. 

8.  A  judgment  upon  a  motion  in  arrest  should  declare  that  the  defend- 
ant go  thereof  without  day.    Ih. 

4.  Where  the  County  Court  decided  that  the  verdict  be  set  aside,  this 

Court  dismissed  the  appeal  of  the  plaintiff,  the  judgment  not  being 
final.     lb. 

5.  On  a  motion  in  arrest  of  judgment,  the  verdict  will  be  supported  by 

every  fair  legal  intendment,  and  the  Court  will  assume,  that  every- 
thing was  proved  of  which  it  is  necessary  for  the  plaintiff  to  have 
offered  proof,  to  establish  the  truth  of  the  allegations  contained  in 
his  declaration.     Ragan  vs.  Gaither^  320. 
See  Debtor  and  Creditor,  2. 
Evidence,  14. 
Partnership. 
Scire  Facias,  4. 

JURISDICTION. 

Where  a  special  jurisdiction  is  created,  and  its  mode  of  proceeding,  and 
the  extent  of  its  powers  are  particularly  defined,  and  it  exceeds  its 
jurisdiction  with  the  concurrence  of  a  party  who  is  thereby  injured, 
such  party  is  not  entitled  to  compensation  by  requiring  the  special 
jurisdiction  either  to  pay  damages,  or  do  some  other  Act  beyond  its 
jurisdiction.     Barrickman  vs.  Comin''r8  Harford  Co,  84. 

LAW   AND  FACT. 

1.  Upon  a  case  stated,  the  Court  is  not  at  liberty  to  make  inferences  of 

fact.    Neptune  Ins.  Co,  vs.  Robinso7i^  175. 

2.  Where  evidence  in  relation  to  a  claim  for  money  was  offered  by  both 

parties,  it  is  error  in  the  Court  to  instruct  the  jury,  that  upon  the 
foregoing  statement  of  facts,  the  plaintiff  is  entitled  to  recover  the 
whole  amount  of  his  demand;  the  truth  of  the  facts,  offered  in  evi- 
dence should  have  been  left  to  the  jury.     Ragan  vs.  Gaither^  320. 

3.  What  length  of  time  in  neglecting  to  perform  a  contract  is  unreason- 

able, and  would  authorize  its  rescission  at  the  will  of  the  party  com- 
plaining of  such  neglect,  is  a  matter  of  law,  to  be  determined  by  the 
Court.    lb. 

4.  A  prayer  for  an  instruction  to  the  jury  ought  not  to  be  so  framed 

as  to  submit  a  question  of  law  to  their  determination,  and  the  refusal 
to  grant  a  prayer  so  framed,  is  not  error.     lb. 
See  Apheal  and  Error,  11. 
Contract,  9. 
Evidence,  12,  22. 
Principal  and  Agent,  5. 
Sheriff,  6. 

LEGACY. 

1.  If  in  the  course  of  administration,  specific  legacies  have  been  applied 
to  the  payment  of  specialty  debts,  the  specific  legatees  are  entitled 
to  contribution  against  the  devisees  of  the  real  estate;  but  so  far  as 
such  legacies  may  have  been  applied  to  the  payment  of  simple  con- 
tract debts,  no  such  right  of  contribution  exists,  as  against  the  de- 
visees of  the  realty.  And  if  the  general  personal  estate  has  been 
applied  to  the  payment  of  the  specialty  debts,  whereby  the  simple 
contract  creditors  have  been  thrown  upon  the  specific  bequests,  the 
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specific  legatees  have  a  right  to  contribution  from  the  specific 
devisees.     Chase  vs.  Lockerman^  123. 

2.  A  legacy  is  general  when  it  is  so  given  as  not  to  amoant  to  a  be- 
quest of  a  particular  thing.  A  legacy  is  specific  when  it  is  a  be- 
quest of  a  specific  part  of  the  testator ^s  personal  estate,  which  is  so 
distinguished.    Ih. 

tS.  The  bequest  of  money  to  be  received  under  a  decree  in  Chancery,  is 
a  specific  bequest,  and  not  liable  to  abate  with  general  legacies.  If 
the  fund  out  of  which  such  a  bequest  is  payable  fails,  the  legatee 
has  no  title  to  be  recompensed  out  of  the  general  personal  estate. 
lb. 

See  Wills. 

LICENSE. 

See  Lottery,  11. 
Tax,  2. 

LIEN. 

See  CoNTBACJT,  7. 
Equity,  82. 
Sale,  6. 
Wills,  5. 

LIMITATIONS. 

1 .  An  acknowledgment,  to  tsike  a  debt  out  of  the  Statute  of  Limitations, ' 

if  not  made  in  express  terms,  must  be  evidenced  by  facts,  satisfac- 
torily shewing  the  admission  of  the  debtor,  that  the  debt  had  not 
been  paid.    Beltzhoover  v^  Yewell^  148. 

2.  A  payment  made  on  account  of  a  running  account  of  long  standing, 

of  which  the  debtor  had  never  been  furnished  with  a  copy,  or  other- 
wise apprised  of  the  entries  contained  in  it,  is  not  sufficient  to  war- 
rant the  Court,  so  to  apply  the  payment  to  the  debt,  as  to  pronounce 
the  statutory  bar  removed.  It  should  be  left  to  the  jury  to  say,  on 
account  of  what  indebtedness  the  i>ayments  was  made.  lb, 
8.  To  revive  the  items  of  an  open  account  which  are  barred  by  the 
statute,  by  a  payment  in  part,  or  payment  on  account,  it  is  neces- 
sary it  should  appear  that,  the  payment  was  made  on  those  items, 
or  that  the  debtor  with  full  knowledge  of  the  charges  barred  by 
the  statute,  made  the  i>ayment  recognizing  their  validity.    lb. 

4.  The  mere  fact  of  knowledge  of  an  adverse  claim  by  the  defendant, 

unaccompanied  by  possession  in  him,  will  not  operate  as  a  bar  under 
the  Statute  of  Limitations  to  the  plaintiff  ^s  right  of  action.  The 
adverse  claim  must  be  accompanied  by  such  an  invasion  of  the 
rights  of  the  opposite  party,  as  to  give  him  a  cause  of  action,  which 
having  failed  to  prosecute,  he  is  presumed  to  have  surrendered  after 
three  years.     Abell  vs.  Harris,  246, 

5.  The  pendency  of  proceedings  in  equity,  to  vacate  a  bill  of  sale  of 

negroes,  does  not  necessarily  postpone  the  commencement  of  an  ad- 
verse possession  in  the  defendant,  until  decree  passed.    lb. 

6.  In  a  trial  at  law,  replication  of  the  plaintiff  ^s  ignorance  of  his  rights, 

has  never  been  held  to  defeat  the  bar  of  the  Act  of  Limitations.    lb. 

7.  The  bar  of  the  Act  of  Limitations,  in  those  cases  where  it  flows  from 

knowledge  in  the  plaintiff,  of  the  adverse  possession  and  claim  of  the 
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defendant,  does  not  at  all  depend  upon  the  proof  of  admission  of 
knowledge  by  the  plaintiff,  but  upon  the  fact  of  knowledge  to  be 
found  by  the  jury ;  so  that  a  prayer  founded  on  the  fact,  that  the 
plaintiff  had  admitted  knowledge  to  the  witness,  will  not  authorize 
the  Court  to  say  to  the  jury,  if  so  found,  that  the  statute  is  a  bar. 
Ih. 

.8.  The  Act  of  1715,  ch.  28,  sec.  6,  excepts  such  bills,  bonds,  judgments, 
&c.  '^as  shall  be  taken  in  the  name  or  for  the  use  of  our  sovereign 
lord,  the  King,  his  heirs  and  successors,''  from  its  operation.  The 
State,  succeeding  to  the  rights  of  sovereignty,  stood  at  the  Declara- 
tion of  Independence  in  the  place  of  the  King,  and  when  she  sur- 
rendered certain  powers  of  sovereignty  to  the  United  States,  the 
exception  also  applied  to  that  government.  Sicearingen  vs.  U.  S.  250. 
9.  The  plea  of  limitations  only  affects  the  remedy,    lb. 

10.  The  United  States  suing  in  a  State  Court  are  wiihin  the  exceptions 
of  the  Act  of  Limitations,  in  favor  of  the  sovereignty  of  the  State. 
The  former  government  being  possessed  of  a  part  of  that  sove- 
reignty,    lb. 

See  EJECTMENT,  1. 

Evidence,  20,  25. 

LOTTERY. 

1.  Commissioners  appointed  by  Act  of  Assembly  with  authority  to  raise 

a  certain  sum  of  money  by  the  sale  of  schemes  and  tickets  in  a  lot- 
tery having  exhausted  their  privilege  in  construction  of  law  by  the 
schemes  and  tickets  offered  for  sale,  yet  alleging  they  had  not  in 
fact  raised  the  required  sum,  proposed  to  offer  new  schemes,  and 
proceed  as  before  with  a  view  to  realize  the  sum  authorized  to  be 
raised,  may  be  restrained  by  injunction,  upon  the  relation  and 
information  of  the  lottery  commissioners  uniting  in  a  bill  with  the 
Attorney-General  in  behalf  of  the  State,  showing  the  exhaustion 
of  the  powers,  under  the  grant.     Lucas  vs.  Lottery  Comm^rs^  329. 

2.  By  the  Act  of  1838,  chap.  828,  commissioners  were  appointed  with 

full  power,  by  a  scheme  or  schemes  of  lottery,  and  the  sales  thereof, 
or  of  the  tickets  therein,  and  without  being  subject  to  any  tax,  to 
raise  the  sum  of  one  hundred  and  fifty  thousand  dollars,  free  and 
clear,  and  over  and  above  all  expenses  and  charges,  and  interest 
whatsoever.  By  the  Act  of  1839,  ch.  52,  it  was  enacted,  that  the 
privilege  of  drawing  a  scheme  or  schemes  of  lotteries  conferred  as 
above,  should  cease  so  soon  as  by  the  drawing  of  the  said  schemes 
the  net  sum  of  8225,000  shall  have  been  raised.  By  the  second  sec- 
tion of  the  Act  of  1838,  the  scheme  or  schemes  ^ 'shall  be  approved 
by  the  commissioners  of  lotteries,  or  any  one  of  them,  before  the 
same  or  any  tickets  shall  be  drawn,  or  be  authorized  to  be  sold,  and 
the  commissioners  appointed  by  the  Act  of  1838,  were  required  to 
give  bond  for  the  faithful  discharge  of  their  duties.^'  ife/d,  that  in 
making  this  grant,  the  Legislature  assumed,  that  all  the  tickets  in 
the  schemes  which  the  said  commissioners  so  appointed,  would  pro- 
pose, and  put  into  market,  would  be  sold  before  the  drawing  of  any 
such  scheme,  and  that  as  they  had  proposed,  and  in  part  sold,  vari- 
ous schemes  which  purported  to  raise  a  larger  sum  than  they  were 
authorized  to  raise,  the  grant  was  exhausted.    lb. 
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S.  The  Act  of  1817,  ch.  154,  sec.  1,  provides,  that  in  all  cases  where 
teriea  have  been  beretofore  authorized,  under  which  power  is  g 
to  raise  a  particular  sum  of  money,  by  one  or  more  lotteries, 
the  managers  may  ha-ve  drawn  a  lottery  or  lotteries,  the  schem 
whioL  purported  to  raiBe  the  sum  authorized  to  be  raised,  that  i 
euch  cases  the  po^ej:  and  authority  given  to  raise  money  thei 
be  and  the  aame  is  hereby  considered  as  completed,  and  the  p 
to  draw  any  other  lottery  or  lotteries  under  the  same  authorit 
and  the  same  is  hereby  declared  at  an  end.  Hdd,  that  this  e 
ment,  though  in  temas  not  declaratory,  yet  such  must  he  its  ju< 
ooDBtnjctiot.;  and  it  must  be  regarded  as  of  controlling  influet 
the  aacertainnient  of  the  legislative  will  in  all  subsequent  Acts 
«uch  subjects.  That  Act  was  not  only  intended  to  raise  reven, 
i^Lri^^fV^:'  t  **  prescribed  rules  and  regulations  in  reepect 
LvThP  L^..  ^  ^^'^^  *°  the  State,  and  the  approval  of  all  set 
by  the  lottery  commiBsioners      Jh 

4.  The  Act  of  1828,  ch      1'^      ^q  ...  ,       -  j      *, 

lottery  cotiim-      '  *'**'■.  eeo.  8,  prescribes  a  rule  of  conduct  fc 

its  nature  and^h'-*'*'^*  '"  *"  future  time,  as  well  in  its  terme 
grants,     lb  J^*^'.  embracing  future  as  well  asantecedent  !■ 

5.  As  a  general  pronoait-s-,,.,   -^   - 

ftfter  the  Act  of  V«o^'*  "^  fue.  that  all  schemes  of  lotteries  ( 
grants,  must  be  b  >C  ■  ""'•^''^e*'  under  antecedent  or  subse 
approval  and  rl  ^*"'"'^^  '***•»«  comnoissioners  of  lotteries  foi 
jt,.  ^ *■«*■»» mation.  whether  they  are  authorized  h 

0,  The  face  of  the  schetn**  f.,.    -   ^ 

whether  the  cran*  i       '"'DJBhee  the  sole  test  to  those  coramiasi 

7.  The  Legislatufe  lll^l  ^»f  "^'***  "^  ->"'-     ^'•■ 

sale  of  a  small  portiri        *     ""P^^***  *''®  drawing  of  lotteries  up 

8,  The  terms  ana   expreM"  **»eir  tickets.     lb. 

schemee  to  raiee  a  aum°"l'  *^  raise  a  sum."  "to  propose  a  sob 
have  the  same  i,-...,,^-  ^  lottery,  as  used  in  the  Acts  of  this 

».  Tl,.  Court,.!,,   o„.    by°f ';,f  •""»«■     '»■ 

tery  grant,  nor  estabr  r"^  *^®'*>oi  give  such  a  construction  U 
it  to  repeal  au  import    »^i^*^*^  *  ^^^^  *^'  interpretation,  as  must 

10.  In  lottery   grants,  eicent    ^^f  ^"*^h  of  the  State's  annual  revenu 

for  the  benefit  of  th  **  ^^*'  drawn  by  the  lottery  com  mis 
applicable  to   them  oiTl  **•   "uder  peculiar  legislative  pre 

it  purports  to  raise        rt'  ^^^^^  scheme  is  lonstrued  to  raise  t 

11.  The  Acta  of   the  Stat 

lottery  tickets  to  be*ii^"'^^  ***  ^^^^'  <=>>■  129-  required  persons  ^ 
ingtbe  law«i„  relan^"^^*^- ^»d  imposed  penalties  upon  tho« 
po.nled  commi^si^^^Ya  h  •'^"eries.      The   Act  of  1838.  ch,  : 

and  ncket.    of   lotter^e^"  *'^™«- ^«d  authorized  them  to  sell  e 
!rJ!    l^r^  '^•^    ticketr  ^^^"'Pting  them  from  any  tax  wl 
«Ile  w  th     ^^^"^    *«  talr  ^t"^^'  ^^^  authority  of  the  commit 
''  '"Archer    j.     /(,. 

MORTGAGE. 

Kee  Eqvity.  •>(i_  g.. 
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NEGLIGENCE. 

GroBS  negligence  does  not  in  construction  of  law,  amount  to  fraud,  but 
is  evidence  to  be  left  to  the  jury,  from  which  they  may  infer  fraud, 
or  the  want  of  bona  fides,     Wilson  vs.  York,  <fcc.  R.  R,  Co.  38. 
See  Insurance,  1. 

PARTNERSHIP. 

"Where  the  ostensible  partner  had  given  notes  in  the  partnership  name, 
for  merchandise  purchased  for  the  uses  of  the  partnership,  upon 
which  the  payee  in  ignorance  of  the  partnership  sued  and  recovered 
judgment  against  the  former  alone,  it  was  held,  in  an  action  after- 
wards brought  against  the  dormant  partner,  that  the  liability  of  the 
latter  upon  the  notes,  was  extinguished  by  the  judgment.  Moale 
vs.  Hollins,  9. 

See  Debtor  and  Creditor,  1. 
Pleading,  4,  5. 

PAYMENT. 

1.  In  an  action  brought  in  the  name  of  principals,  for  the  price  of  goods 

sold  by  their  factors,  the  defendants  cannot  be  allowed  to  discharge, 
or  extinguish  the  claims  in  whole  or  in  part,  by  proof,  that  the 
factors  agreed  to  receive  in  payment,  their  own  notes,  usuriously 
discounted  by  the  defendants.    Sangstan  vs.  Maitland,  192. 

2.  Nothing  can  amount  to  satisfaction  of  a  debt,  which  is  of  no  value 

in  the  eye  of  the  law.     lb. 
See  Limitations,  2,  3. 
Promissory  Notes,  l. 

• 

PLEADING. 

1.  If  to  a  scire  facias  against  bail,  the  defendant,  (the  bail,)  places  his 

defence  by  plea  upon  other  grounds,  than  the  failure  to  issue  a  ca. 
8a.,  and  to  have  a  return  of  ^''non  est,^^  the  omission  in  the  replica- 
tion to  set  out  such  ca.  sa.  and  return,  cannot  be  regarded  as  a  sub- 
stantial defect.     Colegate  vs.  Fred.  Sav.  InsVn^  80. 

2.  Upon  demurrer  the  Court  is  required  to  examine  the  whole  record, 

for  the  purpose  of  discovering  the  first  substantial  defect  in  the 
pleadings,  and  to  give  judgment  against  the  party  committing  the 
first  fault.     State  vs.  Gaither.  106. 

3.  In  an  action  by  a  widow  upon  the  testamentary  bond  of  the  executor 

of  her  husband,  claiming  her  third  of  the  estate;  the  replication 
assigning  the  breach,  alleged  the  non-payment  of  her  third  of  a 
debt  due  from  the  executor  himself,  without  averring  that  she  was 
entitled  to  such  third,  after  the  payment  of  debts,  was  adjudged 
bad  on  general  demurrer.     lb. 

4.  In  an  action  at  law  by  two  plaintiffs,  partners,  upon  the  death  of  one, 

the  action  proceeds  in  the  name  of  the  survivor,  and  it  is  error  to 
make  the  administrator  of  the  deceased  plaintiff  a  party.  Keirle  vs. 
Shriver,  274. 

5.  But  if  the  administrator  be  thus  made  a  party  at  his  own  request,  it 

is  not  error,  which  he  can  urge  upon  appeal.     lb. 

6.  When  to  a  declaration  the  defendant  pleads  several  pleas,  one  of 

which  only  is  an  issuable  plea,  the  others  concluding  with  a  verifica- 
tion, and  without  requiring  a  replication,  he  consents  to  a  jury 

25  11  G.  &  J. 
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being  sworn,  this  Ib  a  waiver  of  the  other  pleas.  Ragan  ts.  OnUher^ 
820. 
7.  G.  sold  R.  a  lot  for  $700 — agreed  to  make  a  payement  in  front  of  the 
property,  and  to  clear  all  incumbrances,  and  was  to  receive  the 
1^700  on  giving  a  good  and  sufficient  deed.  The  contract  was  dated 
17th  June,  1886,  and  R.  was  to  receive  the  rent  from  1st  July;  but 
if  the  deed  was  not  given  by  that  day,  G.  was  to  receive  the  rent 
until  he  gave  a  good  deed.  Held,  that  the  payment  of  the  purchase 
money  and  conveyance  of  the  property  were  to  be  acts  of  concur- 
rent performance,  and  that  a  declaration  upon  the  contract,  alleging 
that  the  plaintiff  was  at  all  times  ready  to  execute,  and  did  execute 
and  offer  to  deliver  a  good  and  sufficient  deed  before  the  action  was 
instituted,  was  after  verdict  equivalent  to  an  allegation  of  seizin  in 
the  plaintiff,  the  vendor.  lb. 
See  Action,  2. 

Appeal  and  Erkor,  12. 

Consideration. 

Descent  and  Distribution,  3. 

Equity,  1,  2,  3,  6,  16,  30,  31,  34,  35,  51,  54,  57,  59. 

Evidence,  8,  9, 15. 

Limitations,  9. 

Promissory  Notes,  4. 

Scire  Facias,  8. 

WILI5,  5. 

PRACTICE. 

See  Scire  Facias,  4. 
Equity,  49. 

PRINCIPAL  AND  AGENT. 

1 .  Where  the  parties  agreed  that  the  work  to  be  done  by  the  plaintiff 

for  the  defendant,  should  be  measured  by  an  agent  in  the  employ- 
ment of  the  defendant,  whose  measurement  should  be  final  and  con- 
clusive, it  is  indispensable,  if  he  can  be  procured,  that  such  agent 
should  himself  measure  the  work,  and  the  Court  erred  in  instruct- 
ing the  jury  that  the  measurement  of  a  third  person  would  be  con- 
clusive, (in  the  absence  of  fraud,)  provided  it  was  adopted  by  the 
agent  designated  by  the  i>arties.     Wilson  vs.  York,  cfrc.  R.  R.  Co.  88. 

2.  An  agent,  unless  expressly  authorized,  has  no  right  to  delegate  his 

authority  to  another,  the  maxim  being  that,  delegatus  non  potest  dele- 
gare,   lb. 
8.  In  making  the  measurement,  it  is  not  necessary  that  the  agent  should 
give  previous  notice  thereof  to  the  parties,  that  they  may  be  present 
at  the  performance  of  that  duty.    lb. 

4.  But  if  such  agent  is  to  make  an  estimate  of  certain  expenses  to  be 

allowed  the  plaintiff,  and  he  proceeds  to  do  so,  in  the  absence  of, 
and  without  notice  to  the  plaintiff,  the  latter  will  not  be  bound  by 
the  estimate.    lb. 

5.  The  estimate  of  the  expenses,  will  not  be  affected  by  the  inadequacy 

of  the  amount,  or  the  neglect  of  4;he  agent  to  employ  the  usual  and 
proper  means  of  informing  himself  upon  the  subject,  provided  his 
conduct  is  bona  fide;  a  fact  to  be  submitted  to  the  jury.    lb. 
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PRINCIPAL  AND  AQENT.— Continued. 
See  Evidence,  1,  3,  3. 
Grant. 

PROMISSORY  NOTES. 

1.  The  taking  of  a  note  of  the  purchaser  for  goods  sold  and  delivered, 

certainly  does  not  extinguish  the  original  cause  of  action.  Wyman 
vs.  Roe,  288. 

2.  An  action  on  the  common  counts,  may  he  sustained  by  proof  of  the 

sale  and  delivery,  although  a  note  may  have  been  given  by  the  pur- 
chaser therefor,  /b. 
8.  If  a  note  has  been  given  in  such  case,  its  production  is  generally 
required  for  the  security  of  the  defendant,  and  not  from  any  rule 
of  evidence,  which  excludes  proof  of  indebtedness,  without  the  pro- 
duction of  the  note.     lb, 

4.  In  an  action  upon  the  cade  for  deceit,  in  giving  a  party  a  false  credit, 

the  vendor  of  the  goods,  the  plaintiff,  may  prove  the  sale  and  de- 
livery of  the  goods,  and  the  indebtedness  of  the  purchaser  thereof, 
without  producing  the  notes  given  for  the  payment  of  such  goods. 
76. 

5.  If  the  defendant  in  such  an  action  desired  to  show,  that  the  credit 

given  on  the  notes  had  not  expired,  the  burthen  of  proof  was  upon 
him,  he  should  have  given  notice  to  have  them  produced,  and  if  not 
produced,  proved  their  contents.    lb. 

6.  The  law  creates  no  presumption,  that  promissory  notes  are  on  time. 

lb. 

7.  Where  a  party  under  the  circumstances  of  the  case,  was  not  bound 

to  produce  certaia  promissory  notes,  he  is  under  no  obligation  to 
account  for  their  non -production,  and  evidence  olBfered  with  that 
view  only,  is  useless  and  inadmissible.     lb. 

8.  T.  drew  on  O.  in  favor  of  P.  ''out  of  any  funds  you  may  have  belong- 

ing to  me,'^  for  the  sum  of,  &c.  '^after  deducting  all  claims  and  de- 
mands you  may  have  against  me,^'  (T.)  on  ''any  account  whatever. 
On  the  payment  of  the  above  mentioned  sum,  P.  will  deliver  you 
my  two  notes  in  favor  of  D.  and  relinquish  all  claims  against  me.^^ 
"R.  agreed  to  pay  the  same  when  he  should  be  in  funds,  after  pay- 
ing himself  first  for  the  debt  due  by  T.  and  about,  &c.  which  T.  had 
drawn  orders  for.  ^^  Held,  that  upon  this  acceptance  an  action  at  law 
could  be  maintained. 

(2.)  The  words  "on  the  payment"  in  the  above  order,  do  not  con- 
stitute a  condition  precedent,  but  a  condition  of  concurrent  per- 
formance. 
(3.)  A  decree  founded  upon  the  above  order  should  be,  that  the 
defendant  pay  on  delivery  or  tender  of  the  notes,  and  release  or 
deposit  the  money  in  Court,  to  be  paid  over  to  the  complainants 
on  their  filing  in  Court  the  notes  of  T.  and  release  to  be  delivered 
to  the  defendants.     An  absolute  decree  would  be  erroneous. 
(4. )  A  bill  founded  on  the  above,  should  have  tendered  the  notes 
in  favor  of  D.  and  release,  or  offered  to  tender  them.    The  law 
makes  no  presumption  that  they  are  in  the  hands  of  P.  ready  to 
be  surrendered.     Oliver  vs.  Palmer,  290. 
See  Evidence,  21. 
Partnership. 
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■"',;„ p»bUo  roads  ol  the  county,  aod  8''=»  »°  4  ,be  JO't^'alng 
'^00  .or^erty  belonging  .0  the  ^-J^.X li.""- •»"'  £  a''"' 
"  .„„  limited,  must  be  administered  m  the  u»  by  tn«  ^      . 

•«>-°^."rmB;.«  the   law  creating  it.  .»d  '".e  .PPjL»  >»  ■^'°^° 
\°3i,cl>.p.l5-J.»K!tlon.  lands.      BarrickiM" '••  ,^,but 

i^e'coom"""""'  o»°  neither  open,  >"•'• '=''"'^°  °'„t,°  nor  '»°  ''?. 
■'■      „o  tbe  application  in  writing  of  olti^ra  o(  IM  »  „„nji.«o°"  ,,  ,„ 
°     ettain  damases,  except    npon   the  "Pf"  °  jiMot  a  J""' 
tinted  to  value  and    assess  tbem,  or  by  the  veru 
""i.lb.t'l'on.      lb.  .ppolbted. '"""^^ 

.  ,etbal  contract   made  by  the  oommimoner.  '°  ^T    „.  wiU  ""^ 
'■     .abBq"°"r  assented   to  by    the  CouatJ  Co°'°'",°en.»l»«'^  "' 
control  their  formal  report,  that  no  dam^e  ha»  ^^ 
the  pa""*?  through  -whose  land  a  road  ialaid  out- 

^^'  The  principle  ia  well  eatablUhed ,  that  to  eoable  the  ^^^/j'^^bJe.  »"'' 
'■  ^^^Zvestavalid  title  in  the  purchaser,  a  seizure -^  md.Bpej^  j^,^,,,, 
that  without  a  valid  seizure  the  purcbaBer  acquires 
vB.  DHiidH,  26.  ■  h     t  defio'"^  '" 

If  a  levy  be  made  upon  part  of  a  tract  ot  land.  J'"  "^  bribing  »P*' 
■     the  return  the  part  levied,  upon,  a  sale  made  w'*"*"*  .„  ,^,ie9  Upo°  * 
nd  sold  will  be  void;-aiid  if  the  sheriff  le  ^^j 

a  tract  of  land,  without  describing  the  pa^  '«"^^  Jeold  the 
Bubaequeotly.  upou  a  venditioni  cxpoawi.  returns  that  he  u 
whole  tract,  the  sale  will  be  equally  void.    !<>■  urch»wr'8 

8.  A  BheriH  canuot  aell  what  he  has  not  levied  upon,  and  the  p  ^-^^ 

title  will  be  defective  unless  the   property  seized  is  descn        ^^ 
sufflcieut  certainty,  either   in  the  return  of  the  bale,  or  I n 
given  by  the  sheriff  to  the  purchaser,     lb.  .  .^onjeot 

4.  To  entitle  the  purchaser  of  land  at  a  eheritf  8  aale  under  a  J»  ^^^j, 
to  impeach  a  deed,  alleged  to  have  been  executed  prior  to  *''*  .^^  to 
tionof  the  judgment,  as  fraudulent,  it  ie  incumbent  upo"         ^ 
show  that  he  became  the  purchaser  at  euch  sale  and  there  y 
quired  title  to  the  land.      lb.  .^^ 

5.  A  sale  made  by  the  sheriff  under  a  fi.  fa.  shall  stand,  although 
judgment  should  be  afterwards  reversed,  for  tlie  officer  has  U* 
authority  to  sell.      Mayrmler  vs.  Veter.  UB.  _, 

6.  Where  a  second  purchaser  has  notice  of  a  vendor's  lien  for  the  P" 
chMe  money  due  by  a  prior  purchaser,  the  vendor  is  under  no  od" 

^eud  t\\e  second  sale  to  give  additional  information.    ' ' 

tract  of  land,  to  be  divided  into  three  parts,  one  P*^  . 

3.   for  lite,  the  other  two  pans,  to  be  rented  oat  b;" 

executors,  and  directed,  that  when  his  grandson  H.  came  of  aP-"*} 

thl  h!!=K  ^^''"^•l  ^e  divided  equally  among  his  grand -chiUtei'  i- 

tne  Husband   of  the  tenant  for  life,  purchased  the  interest  of  ««"' 

the  shTr'Jff  ^    ^^■^'^^^^  ^'^'i  "'hUe  thus  possessed,  a  sale  y.^^^^. 

the  rhThi    v'^r*'*  ^-  •''"■  against  J.  under  the  following  levy,  vit-  ^ 

BUS,  title,  interest,  and  estate,  of  the  said  J.  ot,  in,  and  »,>» 


cifically  tl 


.  D.  devised  a 
devised  to 
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that  tract  or  i>arcel  of  land  on  which  the  said  J.  lately  resided,  and 
heretofore  devised  to  S.  by  D."  Held,  that  this  levy  and  sale  trans- 
ferred the  interest,  which  J.  purchased  of  the  grandson  as  well  as 
that  derived  by  marriage.     Balch  vs.  Zentmeyer,  188. 

8.  The  land  described,  is  that  tract,  on  which  J.  lately  resided,  and  which 
D.  devised  to  S. ;  all  the  title  of  J.  in  land  answering  that  description, 
passed  under  the  levy  and  sale.    lb. 

See  Action,  3. 

Equity,  7-12,  14,  15,  17,  18,  29,  88. 

SCIRE  FACIAS. 

1.  The  County  Court  may  allow  a  scire  facias  to  be  amended,  so  as  to 

conform  to  the  instructions  of  the  attorney,  by  whom  it  is  ordered  to 
be  issued.     Prather  vs.  Monro ^  179. 

2.  A  scire  facias  is  in  the  nature  of  a  declaration,  and  should  contain 

upon  its  face,  such  a  statement  of  facts,  as  will  justify  the  form 
in  which  the  process  issues,  and  the  persons  who  are  made  parties  to 
it.     lb. 

3.  Where  the  writ  of  scire  facias  stated,  that  the  judgment  upon  which 

it  issued,  was  rendered  against  two  defendants,  and  proceeded  upon 
that  statement  of  facts,  against  the  terre-tenants  of  one  only,  with- 
out a  suggestion  of  the  death  of  the  other,  the  parties  proceeded 
against,  may  take  advantage  of  the  defect  by  general  demurrer.    lb. 

4.  An  affidavit  and  motion  for  leave  to  issue  a  scire  facias  to  revive  a 

judgment,  are  not  necessary  under  our  practice.  Swearingen  vs.  U. 
S.  250. 

SHERIFF. 

1.  The  Constitution  of  Maryland.  Art.  42,  requires  bond  with  security 

to  be  taken  every  year  of  the  sheriff,  and  declares  that  no  sheriff 
shall  be  qualified  to  act,  before  the  same  is  given.  Bruce  vs.  State^ 
257. 

2.  The  Act  of  1794,  ch.  54,  sec.  8,  prescribes  the  time,  that  the  sheriff's 

bonds  thereafter  be  taken,  and  before  whom;  and  requires  the  Court, 
or  Judge,  &c.  before  whom  the  bond  is  taken,  to  judge  of  the  suffi- 
ciency of  the  securities  offered  bj  the  sheriff.     lb. 

3.  A  sheriff  is  not  qualified  to  act  as  such,  nor  bound  to  discharge  the 

duties  of  his  office,  simply  by  causing  a  bond  to  be  signed  by  him- 
self and  his  securities,  which  has  not  been  approved  of.     lb. 

4.  A  sheriff's  bond  by  the  act  of  approval,  does  not  relate  to  the  date 

of  the  bond.  It  is  obligatory  when  approved  according  to  the  Act  of 
1794,  ch.  54.     lb. 

5.  The  official  bond  of  the  sheriff,  dated  on  the  21sfc  December,  1831, ' 

continued  in  force  until  the  1st  January,  1833,  unless  between  the 
8th  October,  1832,  and  the  1st  January,  1833,  a  new  sheriff's  bond 
had  been  made  and  delivered.     lb. 

6.  And  where  a  ca.  sa.  was  delivered  to  the  sheriff  on  the  31st  Decem- 

ber, 1832,  on  which  day  the  bond  of  that  year  expired,  and  the  bond 
for  the  succeeding  year  was  approved  and  perfected,  upon  an  issue 
joined  as  to  the  performance  of  duties  from  the  time  of  making  the 
latter  bond,  a  question  of  fact  is  created  for  the  decision  of  the  jury, 
viz:  the  precise  time  of  the  delivery  of  the  second  bond,  and  whetkxeT 
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the  ca,  sa,  reached  the  sheriff  ^s  hands  before  or  after  that  period. 
Ih. 
See  Execution,  1,  2. 
Sale,  1,  2,  8,  6. 
Surety,  4. 

SPECIALTY. 

A  specialty  caD not  rest  partly  in  writing  and  partly  in  parol.  Newcomer 
vs.  Kline,  313. 

STATUTE  OF  FRAUDS. 
See  Contract,  4,  5. 

STATUTES. 

I.  Construction  and  Effect. 

1.  Whether  one  Act  of  Assembly  repeals  another  by  implication,  is  a 

question  of  intention  to  be  deduced  from  a  just  construction  of 
the  Act  relied  upon  as  repealing  a  prior  Act.  To  have  the  capa- 
city of  operating  a  repeal,  it  must  be  repugnant  to  the  former  law, 
or  it  will  be  the  duty  of  the  Court  so  to  construe  them  that  they  may 
stand  together.    Per  Archer,  J.    Lucas  vs.  Lottery  Comm^rs^  329. 

2.  It  is  important  to  enquire  into  the  nature  and  object  of  an  Act  relied 

upon  as  repealing  a  prior  Act,  for  ics  construction  may  materially 
depend  upon  its  character.    Per  Archer,  J.    Ih. 

8.  A  different  rule  of  interpretation  is  applied  in  the  construction  of 
grants  by  the  public  of  a  private  nature,  and  grants  by  the  public 
for  the  public  benefit.  In  the  former,  should  any  ambiguity  arise, 
the  construction  is  to  be  in  favor  of  the  State;  in  the  latter  a  dif- 
erent  rule  should  be  applied.  The  rules  of  interpretation  in  each 
case,  though  variant,  are  founded  on  the  same  principle;  which  is 
the  public  interest  and  benefit.    Per  Archer.  J.    Ih, 

4.  An  Act  which  authorized  the  erection  of  a  State  Armory  with  apart- 
ments for  military  drill,  to  be  under  the  control  of  the  State — ^and 
structures  and  contrivances  for  alarm  bells,  and  signals  for  fire,  in  a 
populous  city  of  the  State,  with  authority  to  build  a  market  bouse 
and  town  hall,  is  a  grant  of  a  public  character,  and  should  be  liber- 
ally construed  to  effectuate  the  designs  intended  to  be  accomplished 
by  it.    Per  Archer,  J.    Ih. 

II.  British  Statutes. 

22  Car.  2,  c.  10.     Porter  vs.  Askew,  280.  \ 

in.  Acts  of  Assembly. 

1715,  c.  28.  Swearingen  vs.  U.  S.  250. 

1745,  c.  9.  Wilson  vs.  Inloes,  233. 

1763,  c.  28.  Colegate  vs.  FYed.  Sav.  InsVn.  80. 

1783,  o.  24.  Wilson  vs.  Irdoes,  288. 

1784,  c.  89.  Wilson  vs.  Inloes,  283. 

1785,  c.  72.  Magruder  vs.  Peter,  146. 
1794,  c.  54.  Bruce  vs.  State,  257. 
1810,  c.  84.  Fown^  vs.  Robinson,  221. 

1817,  c.  154..  Lucas  vs.  Lottery  Comm'^rs,  829. 

1820,  c.  161.     Oliverys.  Palmer,  98;  Oliver  vs.  Palmer,  290. 

1820,  c.  191.     Porter  vs.  Askew,  280. 


INDEX.— 11  G.  &  J.  391 

STATUTES.— Con«niicd. 

1821,  c.  152."  Barrickmctn  vs.  Comm'^rs  Harford  Oo*  34. 

1825,  c.  117.  Olwer  vs.  Palmer,  290. 

1826,  c.  200.  Oliver  vs.  Palmer,  93;  State  vs.  MackcUl,  811. 

1827,  c.    81.  Barrickman  vs.  Coinm^rs  Harford  Co.  34. 

1828,  c.  129.  Lucas  vs.  Lottery  Commas,  829. 
1828,  c.  161.  Dunbar  vs.  Conway,  64. 
1832,  c.  295.  Fowngr  vs.  Robinson,  221. 
1832,  c.  302.  Chaney  vs.  lYp/on,  172;  Buchanan  vs.  Torrance,  226;  CWifcr 

vs.  Palmer,  290. 
1838,  c.  323.     Lwca«  vs.  Lottery  Commas,  329. 

SURETY. 

1.  Where  a  surety  pays  the  debt  of  his  principal,  after  judgment  against 

himself  and  principal,  and  takes  an  assignment  from  the  creditor, 
of  the  judgment  against  his  principal  under  the  Act  of  1768,  ch. 
23,  he  may  proceed  against  the  special  bail  of  the  princii>al  debtor, 
whether  the  bail  is  fixed  or  not,  at  the  time  of  the  payment.  Cole- 
gate  vs.  Fred.  Sav.  InsVn,  80. 

2.  The  design  of  the  Legislature  in  passing  the  Act  in  question,  was  to 

place  the  surety  paying  the  debt,  in  the  same  situation  with  regard 
to  the  principal,  as  to  the  creditor,  who  had  obtained  the  judgment, 
and  to  invest  such  surety,  with  all  the  rights  and  powers  of  the 
creditor,  to  enforce  payment  of  the  judgment  against  the  principal, 
or  if  necessary,  against  the  bail.     lb. 

3.  Securities  are  never  held  bound  beyond  the  true  intent  and  meaning 

of  their  contract.     Bruce  vs.  State,  257. 

4.  The  liability  of  sureties  in  a  sheriff  ^s  bond,  is  only  for  the  acts  of  a 

legally  constituted  sheriff.     I  b. 
See  Evidence,  19,  23,  25. 
Wills,  5. 

TAX. 

1.  Where  the  City  of  Baltimore  acquired  an  interest  in  a  public  grant, 

surrendering,  according  to  the  provisions  for  public  purposes,  im- 
portant rights  of  property,  an  attempt  to  tax  the  privileges  secured 
by  such  grant,  would  be  a  violation  of  contract.  Per  Archer,  J. 
Lucas  vs.  Lottery  Comrn'rs,  329. 

2.  A  license  required  to  be  obtained  by  the  payment  of  money  is  a  tax. 

Per  Archer,  J.    lb. 

3.  The  lottery  system,  with  a  tax  on  dealers,  are  revenue  laws.    Per  Ar- 

cher, J.    lb.  1 

TRESPASS.  1 

See  Evidence,  6,  7. 

TRESPASS   ON  THE  CASE.  *  \ 

See  Action,  1.  \ 

TRESPASS  QUARE  CLAUSUM   FREGIT.  \ 

See  Evidence,  16.  \ 

TRUSTS  AND  TRUSTEES.  \ 

See  Equity,  13,  14,  25. 
Wills,  5. 
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WARRANTY. 

See  Evidence,  6. 

WATERS. 

The  State  has  the  right  to  grant  the  soil  covered  by  navigable  waters, 
subject  to  the  public  or  common  right  of  fishing  and  navigation. 
Wilson  vs.  Inloes^  233. 

WILLS. 

1.  P.  J.  F.,  who  died  in  the  year  1889,  by  his  will,  executed  in  1836, 

after  several  charitable  bequests,  divided  the  residuum  of  his  estate 

as  follows: 
"The  residue  of  my  estate,  real  and  personal,  to  be  equally  divi- 
ded between  the  children  of  my  sister,  Ann  Latimer,  and  their 
heirs  forever,  and  the  children  of  my  sister  Penelope  Beall,  and 
their  heirs  forever.  ^^  P.  B.  one  of  the  sisters,  survived  the  tes- 
tator, A.  L.  being  dead;  the  latter  had  seven  children,  the 
former  four. 
The  Orphans'  Court  of  Charles  County,  directed  that  the  personal 
estate  of  the  testator  should  be  divided  among  the  legatees, 
per  stirpes^  giving  half  to  the  children  of  each  sister,  and  this 
Court,  upon  appeal,  affirmed  the  decree.    Alder  vs.  Beall,  84. 

2.  Where  a  testator  stands  in  the  relation  of  parent,  a  bequest  to  chil- 

dren generally  will  in  legal  construction,  embrace  all  who  answer 
that  description  at  the  period  of  his  death.  Chase  vs.  Lockermatiy 
123. 

3.  It  is  a  rule  in  the  construction  of  wills,  that  where  there  is  a  gene- 

ral and  particular  intent  apparent  upon  the  face,  the  general  intent, 
though  first  expressed,  will  control  the  particular  intent,  if  there 
should  be  a  conflict  between  them.    Ih. 

4.  P.  devised  as  follows — '*I  wish  all  my  debts  to  be  as  speedily  paid  as 

possible,  for  which  purpose  I  desire  the  tract  of  land  on  which  D. 
lives  together  with  all  my  personal  property  thereon,  may  be  sold, 
and  applied  to*  that  purpose;  and  in  aid  of  that,  so  much  of  my 
city  property  as  may  be  necessary  to  effect  that  object."  and  ap- 
pointed S.,  G.  and  L.,  executors  of  his  will.  Upon  the  construction 
of  this  will,  it  was  held,  that  the  executors  of  P.  whose  duty  it 
was  to  pay  the  debts  of  the  testator  with  the  proceeds  of  sale,  had 
the  right  at  common  law  to  make  the  sale,  and  competent  power  to 
pass  the  legal  title  under  the  will  to  the  purchaser,  upon  payment 
of  the  purchase  money;  that  the  power  to  sell  in  this  case,  was 
given  to  the  executors  by  implication,  and  that  the  trust  to  apply 
the  proceeds  to  the  payment  of  debts,  would  continue  the  power  in 
the  surviving  executor.     Magnider  vs.  Peter ^  146. 

5.  The  executors  acting  under  this  will,  in  1813,  sold  the  real  estate  to 

M.  for  cash,  and  on  credit  as  to  two-thirds  of  the  purchase  money, 
for  which  they  received  the  notes  of  the  purchaser,  endorsed,  paya- 
ble in  1815  and  1816.  They  gave  him  a  bond  of  conveyance  in 
1813,  agreeing  to  put  him  in  posesssion  in  1814,  and  upon  payment 
of  the  whole  purchase  money  to  make  him  a  conveyance.  Possession 
was  accordingly  delivered  to  M.  who  immediately  assigned  the  bond 
of  conveyance  to  his  two  daughters  E.  and  G.  for  the  payment  of 
S3, 000,  and  then  to  his  endorsers  on  the  notes  given  for  the  pur- 
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chase  money  of  the  laud,  for  their  indemnity-     lu  J 820,  M.  became 
insolvent  and  petitioned  for  relief.     In  his  schedule  he  referred  to 
his  debt  due  the  executors  of  P.  and  the  land   bought  from  them, 
as  subject  to  a  lien,  and  conveyed  all  his  estate  to  a  trustee  ap- 
pointed for  the  benefit  of  his  creditors,     lu  l82l.  the  executors  ob- 
tained judgment  at  lav^r  against  M.  alone,  for  the  purchase  money: 
this  not  being  paid,  an  ejectment  was  brought  for  the  land,  by  the 
heirs-at-law  of  P.  to  compel  payment,  which  was  ultimately  aban- 
doned.    And  after  this,  the  trustee  of  M.  the  insolvent  debtor,  who 
had  held  the  land  from  1^20  to  l8o4.  acting  in  that  character,  sold 
and  conveyed  it  to  C.  the  defendant.     In  1J!<36,  the  surviving  exe- 
cutor  filed   his  bill  against  C.  and"  the  trustee  of  M.  for  a  resale 
and   payment  of  the  balance  of  the  purchase  money.     Held. — 

(1.)  That  the  possesbion  of  C.  and  those  under  whom  he  claimed. 

was  not  adversary. 
(2.)  That   the  vendee   M.  and   those  claiming   under   him.   with 
notice,  are  to  be  considered  as  trustees  for  the  whole  or  such 
part  of  the  purchase  money  as  remains  unpaid. 
(3.)  That  as  the  defendant  C.  knew  he  was  dealing  with  and  pur- 
chasing from  the  trustee  of  an  insolvent  debtor,  who  had    no 
conveyance  of  the  legal    title  to  the   land,  a  fact  of  which  he 
was  also  aware,  there  was  enough  to  put  him  upon  inquiry  into 
the  title,  and  lo  affect  him  with  knowledge  of  the  insolvent's 
schedule,   which   disclosed  the  fact  of  unpaid  purchase  money 
and   lien  on  the  land,  and  that  therefore  C.  was  not  a  purchaser 
without  notice. 
(4.)  That  tlie  lien  in  this  case  was  not  waived  by  taking  notes  with 

endorsers. 
(5.)   Prima  facie— purchat^e  money  is  a  lien  on  the  land  sold,  and 

it  lies  on  the  vendee  to  show  the  contrary. 
i6.  j   A  reservation  of  the  legal  title  in  the  contract  of  sale,  until 
the  full  payment  of  the  whole  purchase  money,  is  a  conclusive 
manifestation  of  the  vendor's  intent  uot  to  part  with  his  lien 
therefor. 
[1.)   A  purchaser  with  notice  of  an  outstanding  lien  for  a  balance 
of  purchase  money  unpaid,  is  liable  to  be  affected   by  a   pay- 
ment of  the  sureties   for  such   purchase  money  to  the  vendor, 
who  may  thereby  become  substituted  to  his  lien,  and  competent 
to  enforce  it  for  their  indemnity. 
(8.)   A  loss  of  vendor's  remedy  at  law.  by  limitations,  to  the  secu- 
rity he  had  received   from   the  vendee  for  the  purchase  money, 
will  nut  bar  the  remedy  in  equity  upon  the  ground  of  equitable 
lien. 

(9. )  Lapse  of  time  from  1st  January.  1816.  to  I6th  March.  lB36,  Vthe 
lime  which  intervened  between  the  period  when  the  puTcbaee 
money  was  all  due  and  the  filing  of  the  bill  in    this  ca^^^'   ^* 
creating  a  presumption  of  payment  when   unexplained-    ^^  ^    ^ 
butted  by  the  insolvency  of  the  purchaser  and  tiis  sxiret^^^" 
the  intervening  efforts  of  the  vendor  made  to  recover  tV^^ 
chase  money. 
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(10.)  The  assignees  of  the  bond,   of    oonveyance  or  their     r^^j-esen- 

tatives,  are  material  and  necessaory  p^arties. 
(11.)  The  creditors  of  the  insolvent    M.   are  sufficiently   j>rofcecfcd 

from  the  fact,  of  his  trustee  bein^  sl  party  to  the  cause . 
(12.)  The  Act  of  1785,  eh.  73,  sec.  4,  does  not  affect  the    t>o^«*^®>*  of 
the  executors  under  the  will    of    I*,  nor  does  it  take    ^.^s^B^tbe 
authority  which  the  executor  derives  by  implication  of  Icfcw.  lb. 
6.  A  devise  of  all  the  money  remaining    in  the  hands  of  my  ezs: neuters, 
after  payment  of  debts  and  legacies,   ^'to  the  surviving   ctkildren  of 
my  deceased  brothers  J.  &  W.  to    be  equally  divided  amonK  them, 
share  and  share  alike,"   will  pass    tbe    residuum  of  thie      testator's 
money,  to  the  children  of  J.  &  W.   -w-bo  survived  at  the  ciea.t.13  of  the 
testator,  in  exclusion  of  the  descend  a.  nts  of  such  of  the    cV^ildren  of 
J.  &  W.  as  may  have  died  during  tbe  testator's  life-time.  Yovng  vs. 

Robinson,  221. 

7.  The  death  of  one  of  the  children  of  J.  or    W.  during  the     life  of  the 

testator,  did  not  occasion  the  legacy  to    lapse  as  to  his   pa-m-ti,  at  com- 
mon law.     76. 

8.  The  Act  of  1810.  ch.  34,  sec.  4,  applied    only  to  cases  wh^ere  legacies 

would  have  lapsed  or  failed  to  take  effect,  by  the  deatb   ot   the  lega- 
tee, where  such  legatee  was  named   in  any  last  will  an<i      testament. 

The  Act  of  1832,  ch.  295,  was  not  designed  to  change  any  o^  ^^^  """^^^ 
for  the  construction  of  wills,  but  simply  to  provide  fox*  such  cases 
of  legacies  and  devises,  as  by  the  rules  of  law  lapsed  o^  ^«\1^^  ^ 
take  effect  by  the  death  of  the  devisee  or  legatee  in  tH©  life-time  of 
the  testator,  and  where  not  being  named,  the  devisee  or  legat^  was 
mentioned,  described,  or  in  somft  T«oT.«  ^        j  *.      <rl«sifrnated.  or 

identified  in  the  will.     Jb.  «^a^«er  referred  to.  a«si& 
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